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35Ciy.Pro.  4SH 
IS  Daly,  let 

77. 
lOChr.Prawtt 

83. 
IsiMy.ssr 


84. 
SHOW.  N.  a. 

86. 
ttDaly.866 

90. 
2H0W.K.  S. 
5Deiii.a6S 


102. 
4CiT.Pro.  179 
17  (St.  Pro.  800 
ISCiT.Pro.  968 


110 
4Ghr.Pn>. 


lit 

lOCIy.  Pro.  168406 

160 
llCiT.Fro.66,68, 

12  dT.  Pro.  tab, 

1% 
14  Qt.  Pro.  28 
ISCiT.Pro.  887 
18CiT.Pro.807 
106N.Y.531 
111N.T.684 
4SHnii,881 
44  Han,  477 
47H1III,  AM 
ETHan,  486 
ISAbb.  K.  C.  290, 

fi3,986«451,486 
II  Atib.  N.  C.  fi9» 

80,159 
18t.Bep.  Ill 
tStBep.  186 
S8t  Bei>.  894,  480 
8St.Bep.  16 
GStBep.  191 
«8i.Bep.77 
list.  Bep.  788 
ttStBep.  1000 

112. 

MHm,  886 
118. 


131 
4  Civ.  Pro."  146 
91  Abb.  N.  C.  179 

182. 
4  Civ.  Pro.  146 
80  St.  Rep.  6 
118  N.Y.  869,648 

134. 
66  Super.  478 

135. 
101  N.  Y.  48r 
48  Han,  689 
7St.  Rep.  964 

139. 

86  Snper.  478 

141,  etfieq. 
10  Civ.  Pro.  168. 

147. 
88  Hun,  890 

149. 
18Abb.N.'0.996, 

454 
18  Civ.  Pro.  996 

150. 
18  Civ.  Pro.  906 
ISAbb.  N.C.  996, 
458,  454 

151. 
ISAbb.  N. 0.454 

152. 
18  Civ.  Pro- 295 
ISAbb.  N,C.  458 

158. 
ISAbb.N.C.  454 

154. 
ISAbb.  N.'c,  454 

155. 
9  Civ.  Pro.  16 
ISAbb.  N,C.  454 

157. 
Ill  N.Y.  584 

158. 
8  Civ.  Pro.  368 
ISAbb.  N.  a  454 
SOHnn,  424 


160. 
ISAbb.  N.C. 454 

/       162. 

15Abb.N,C.  185 
ISAbb.  N.C.  454 

170. 
r  Civ.  Pro.  97 

184. 

18  St  Bep.  669 

187. 

118  N.Y.  194 

190. 
7  Civ.  Pro.  948 

11  Civ.  Pro.  67 

19  Civ.  Pro.  53 
17Civ.  Pro.  76 
S7N.Y.  597 
90  N.  Y.  58 

98 N.Y.  650 
04N.  Y.  688 
103N.Y.  165,889 
104  N.  Y.  900,  986 

663. 
107 N.Y.  645 
110  N.  Y.  661 

119  N.  Y.  408 
114  N.  Y.  499 
117  N.  Y.  521 
121 N.  Y.  57 
84  Hun,  584 
41  Han,  584 

12  Daly,  108 

5  St.  Rep.  616 
21  St.  Rep.  830 
98  St.  Rep.  845 

27  St.  Rep.  842 
29  St.  Rep.  580 
80  St.  Rep.  500, 

685 

190,  subd.  2. 

104  N.  Y.  664 

190,  subd.  8. 

IM  N.  Y.  675 

105  N.  Y.  48 
18  St.  Rep.  532 

190,  subd.  4. 

28  St.  Rep.  936 

191. 
2  Civ.  Pro.  23 
7  Civ.  Pro.  248, 
303. 

13  Civ.  Pro.  53 
87  N.  Y.  153 
93N.Y.1&%,«A 
94N.T.63a 
lOON.  Y.% 


.•.4r  -. 


IITN.  Y.  77. 
l^Abb.N.  0.836. 
a4  Hun,  584. 


I  SECTIONS  CX)NSTBUED  AND  CITED. 

101  N.  Y.  17.       .  ^8Q 

103  N.  Y.  165.  o^Q  ^'^^ 

107  N  Y  646  <«o, 

108n!y!518.  90N.Y.5ei.  BClT.Pro.166 

110  N.  Y.  500,  628,  l^J^-  ^i^  270. 

^  ^^^  «»•  12  Civ.  Pro.  165 

•     2^  271 

13Daiy,TaB,  ISO,  29St  Bep.'sSi.  ttC3v.  Pro'.  165 

191,  subd.  L  26a  ^^    ^^' 

24  St.  Eepr  688.  8  Civ.  Pro.  86.  ^  ^^-  P^.  165 

18  Civ.  Pro.  16L  14  Abb.  N.  C.  82. 

18  Abb.  N.  C.  439  273 

191,  subd.  2.  «!?£!'•  Si*  ^  ^^^-  ^'  165 

II  Civ.  Pro.  W.  lOlfflJ  ii 

12  Civ.  Pro.  879,  102^1^y'S  274. 

1  St.  Rep.  334  12  Civ.  Pro.  165 

191,  subd.  3.  32  SL  Kep.  379 

l^^^  56faL'"l^-^-  275 

YTiiS  V^frr  28  St.  Rep.  580 

1I4  N.  Y-.  ?II:209.  263^  «»M    5.  27Snper.552 

13  St.  Rep.  85a.  l^QiLf^Jii^ 

18  St.  Rep.  583,  ^  ^°P«'-  ^^1  276. 

oAflf^'or^  1QA  12  Civ.  Pro!  165 

20  St.  Rep.  130.  263.  subd.  7. 

.^.  62  Super.  180  077 

194.  66Super.no  ^^.     ^^' 

43  Hun,  627.  ToS^T*  ^''-  ^« 

18  St.  Rep.  916.  J^^i  v.  Pro  1 65 

*^  OA/i  1  How.  N.  S.  482 

200.  18  Abb.  N.  C.  439  18  Ab^  K  C  Sr^ 
56  Hun.  419. 

265.  278. 

207.  18  Abb.  N.  C.  439  12  Civ.  Pro.  16f 
29  St.  Rep.  776. 

281 

214.  subd.  5.  J.  p.      266.  65:Super.    479 

17  Abb.  N.  C. 866.  5 S3- R^- ^ 

369,372  2§J:?fS:l94  282. 

14  Abb.  N.  C.  82  1  St.  Rep.  568 

217.  18  Abb.  N.  C.  423 

7  Civ.  Pro.  118.  439  <^QM 

12  Civ.  Pro.  39a  49  Super.  234  --  Wnw^ 

17  Civ.  Pro.  66.  50  Super.  281  ^  "O^-  300 

18  Civ.  Pro.  403.  62  Super.  180 

51  Hun.  248.  W  Super.  110  oqq 

12  St.  Rep.  411.  PJTO*  **8  49  Suoer  1 

23  St.  Rep.  111.  1  St  Rep.  89,  881  *^  ^^^''  * 
25  Abb.  N.  C.  454. 


239.  12  Civ.  Pro.  165 

29  Hun,  12.  15  Civ.  Pro.  434 


aai9  2o9. 

^07.  0  Civ.  Pro.  406 


294. 


18  Abb.  N.  C.  489  ^  ^^^*  ^ 

22Abb.  N.C.66 


17  Civ.  Pro.  65 
241. 
]?.  fi ^*  ^iiSi  •'•  ^^  StT  Rep*.  43""  295 

t^?t""R^-41I.  23St.Re^ll  ^^J^^^ 

31  8t  Jiep.  50. 

JSJN.  T.  679,  i2  Civ.  Pro.  165  fel  au^tt.  55iL 


SECTIONS    CONSTRUED  AND  CITED. 


801. 
IOSt.Bep.705 

815. 
•  Ciy.Pro.lM 

8  Civ.  Pro.  60 
12  dv.  Pro.  821 
19Abb.N.C.  189 
25Abb.K.  C.404 

316. 
ISCIv.  Pn.  881 

19  Abb.  N  0.189 
aOAbb.N.C.  84S 
18  St  Rep.  919. 
S3  St.  "Biep.  il2 

316,  subd.  8. 
80  St.  Bep.  ^ 

317. 
€7  How.  202 
17  St.  Sep.  865 

319. 

84  Han,  241 

1  How.  N.  s,  lao 

321. 
2  How.  N.  8.  1. 

323. 

80  St.  Bep.  840 

380. 

9  Daly,  176 

28  St.  Bep.  868 

335. 

81  Hnn,  215 

28  St.  Bep.  675 

338. 
4  Civ.  Pro.  827 
25  St.  Bep.  622 
28  St.  Bep.  576 
25  Abb.  N.  0.404 

340. 
9  Civ.  Pro.  448 
18Civ.  Pro.  298 
84  Han,  002 
41  HuD,  596 
56  Han,  280 

II  St.  Bep.  79,  618 

20  St.  Bep.  126 
28  St.  Bep.  446 

80  St.  Bep.  221,451 
89  N.  Y.  612 

III  N.  Y.  544 
115N.Y.459 

340^  aiibd.  & 

JSCir.  Pro,  949 


840,  etseq. 
15  Civ.  Pro.  168. 

841. 
6  Civ.  Pro.  848 
84  Han,  602 

348. 
81  St.  Bep.  787 

847, 

44  Hnn,  591 
8.81.  Bep.  788 

348. 
17:CIv.  Pro.  858 
18  Civ.  Pro.  298 
11  St.  Bep.  79 
15  St.  Bep.  539 
80  St.  Bep.  221 
56Han,l&0.  281 

362. 

16Abb.N.  O.408 
14  Civ.  Pro.  420 

365. 

8  Civ.  Pro.  175 
11  Civ.  Pro.  898 
4a  Han,  880 

56  Snper.  594 
21  St.  Bep.  478 
28  St.  Bep.  908 

365,  et  SCO 

80  St.  Bep.  1010 

368. 

11  OIv.  Pro.  898 
48  Han,  227,  280 
14  St.  Rep.  131 
28  St.  Bep.  902 
56  Saper.  84 

369. 

11  Civ.  Pro.  892 

9  Daly,  175 
52  Baper.  829 
28  St.  Bep.  908 

370. 
J?iv.  Pro.  448 
^yjis.  Pro.  398 
49»uper.  168 
56  upcr.  79 
J03T.  Y.  637 

yS;-  Y.  87 
8  St.T^op.  780 
32  StHep.  814 
g  Ah  N.  0.  291 


98  St.  Rep.  90*^ 
110  N.Y.  87 

872. 

65  How.  851 

7  Civ.  Pro.  44  8 
14  St.  Bep.  181 
17  St.  Bep.  855 
21  St.  Bep.  478 

66  Super.  81,  594 
116  N.  Y.  87 

373. 
9N.  Y.  809 
115  N.  Y.57a 
9  Civ.  Pro.  870 

41  Han,  102 

42  Hun,  227, 880. 

875. 

95  N.  Y.  617 
30  St.  Bep.  298 

376. 
2  Civ.  Pro.  294 

7  Civ.  Pro.  273 
9  Civ.  Pro.  93 
14  Civ.  Pro.  297 

17  Civ.  Pro.  327 

18  Civ.  Pro.  354 
98  N.  Y.  158 
107  N.  Y.  104 
121  N.  Y.  626 

8  Dem.  801 

0  St.  Bep.  521 

21  St.  Bep.  807 
25  St.  Bep.  641 
29  St.  Bep.  468 

81  St.  Bep.  20,  698 
23  Abb.  N.  0.  189 
51  Hnn,  423 
53  Hun,  611 

56  Hun,  40.  48,  44 

57  Hnn,  560 

877. 
14  Civ.  Pro.  297 

378. 
14  Civ.  Pro.  297 
17  Civ.  Pro.  Q27 
45  Hun,  18 
31  St.  Bep.  20 

379. 
53  Saper.  12 

380. 
16  Civ.  Pro.  417 
19  Civ.  Pr».  157 
2  St.  Bep.  197 

9  St.  Bep.  660 
14  St.  Bep.  141 

22  St.  Bep.  WO 
28  St.  Bep.  ^65 
80St.Bep.2ai 
116 1!^.  Y.  2SA 


SECTIONS    odNSTRUED  AND  CITED. 


30  Super.  399 
15  Hun.  30 

381. 
5  Civ.  Pro.  45 
7  Civ.  Pro.  323 
19  Civ.  Pro.  177 
98N.Y.158 
102N.Y.483 

12  Dalv,  257 

2  St.  Bcp.  197,437 

28  St.  Rep.  665 
57  Hun,  560 

382. 

6  Civ.  pro.  1 

7  Civ.  Pro.  840 

8  Civ.  Pro.  141 
11  Civ.  Pro.  42 
16  Civ.  Pro.  417 
17Civ.  Pro.  68 

18  Civ.  Pro.  6, 272, 
854 

19  Civ.   Pro.  1,  7, 
157, 177 

87  N.  Y.  190 

108  N.  Y.  128 

112N.Y.621 

115  N.  Y.  80 

9  Daly,  281 

48  Super.  2, 13.  469 

31  Hun,  617 
34  Hun,  509 

41  Hun,  601 

42  Hun,  832 
44  Hun,  897 
56  Hun,  276 
5  Dem.  333 

2  St.  Rep.  197 

4  St.  Rep.  625 

5  St.  Rep.  214 
7  St.  Rep.  710 
11  St.  Rep.  871 
13  St.  Rep.  131 
19  St.  Rep.  700 

22  St.  Rep.  580, 886 
26  St.  Rep.  714 
1^7  St.  Rep.  38, 189. 
390 

28  St.  Rep.  42.  665, 
774,971 

29  St.  Rep.  47 

30  St.    Rep.    281, 
458,  536 

31  St.  Rep.  17,481. 
975 

1  connoly,  3^,  4g 
90  Abb.  N.  C.^ 
22  Abb.  N.  C.  461 

882,  subd.  1. 

9St.Bep.716 
12  St.  Rep.  18 
116  N.  Y.  854 
118  N.  Y.  150 

382,  Biibd.  & 
&9  Super.  847 
J4  C/v.  Pro,  048 


18  St.  Rep.  671 
118  N.  Y.  IBO 

382,  subd.  5. 

36  Hun,  100 
17  Abb.  N.  C.420 
9  St.  Rep.  760 
12  St.  Rep.  18 
25  St.  Rep.  575 
107N.  Y.  Ill 
116  N.Y.  354 
118  N.Y.  151 

382,  Bubd.  7. 

16  Civ.  Pro.  172 

19  Civ.  Pro.  £10 

37  Hun,  397 

42  Hun,  629 

47  Hun,  61 

57   Hun,    41,  B67, 

568,570 
14  St.  Rep;  89 
21  St.  Rep.  570 
32  St.  Rep.  23 

382,  et  seq. 

57  Hun,  560 

383. 
8  Civ.  Pro.  98, 180 
17  Civ.  Pro.  156 

92  N.  Y.  584 

93  N.  Y.  522 
48  Supei:.  44 

31  St.  Rep.  *r8 

383,  subd.  2. 
85  Hun,  44 

383,  subd.  4. 
105  N.  Y.  507 

47  Hun,  18 
14  St.  Rep.  141 

383,  subd.  6. 

109  N.  Y.  811 
112 N.Y.  569 
15St.R'P.262 
21  St.  Rep.  767 
54  Hun,  70 

384. 
31  St.  Rep,  472 

885 

12  Abb.  N.  C.  16 

13  Daly,  461  ^ 
15  Civ.  Pro.  » 
49  Hun,  3C8 

18  St.  Rep-  67 

386. 

6  Civ.  Pro.g^ 

7  Civ.  ProWa 
2  Dem.  CaC 


888. 

6Clv.  Pro.  86,88 
7  Civ.  Pro.  840 
17  Civ.  Pro.  327 
48  Super.  218 

50  Super.  289 

51  Super.  816 
53  Super.  347 

14  Abb.  N.  C.  18 
20  Abb.N.C.  428 
99  N.  Y.  185 

41  Hun,  625 

42  Hun,  33B 

43  Hun,  4S9 
53  Hun,  611 
4St.  Bet>.48 
16  St.  Reo.  46 
28  St.  Rep.  972 
1  ConnoYt  829 

$89. 
51  Super.  816 

890. 

94 N.Y.  217 
2How.  N.  S.  507 
8  H>w.  N.  S.  465 
51  fnper.  316 
17  Ibb.  N.  C,  398 
3  Jt.  Rep.  576 
MDaly,  81 

391. 
51  Super.  316 

392. 
42  Hun,  332 
51  Super.  816 

393. 

51  Super.  316 
24  Abb.  N.  C.84 

394. 
7  Civ.  Pro.  340 
43  Hun,  459 
51  Super.  316 

895. 
16  Civ.  Pro.  417 
2  Dem.  6|J0 
5  Dem.  3d7 
28  Hun,  16 
30  Hon.  94 
37  Hnn,6(]|f4 
44Hun,6&l 
51  Super.  ;tn6 
7  St.  Kep.  762 
11  St.  Rep\  674 
12St.  Rep.      * 
22  8t.  Rep. 
107  N.  Y.  " 
113  N.  Y. 

896.1 
6  Civ.  Pro. 


8BOTIONS    CONOTBUBD  AND  OITBD. 


JBAbli.N.C.488 
1  CoDSoIy,  826 

S96,  subd.  8. 

897. 

51  Super.  816 


19  Cli.  Pro.  167 
SQStaep.  155 
51  Super.  816 

398,  et  seq. 
1  Conndy,  ^ 

899. 

5  Civ.  Pro.  878 
7  Civ.  Pro.  5 
13  Civ.  Pro.  278 
19  Civ.  Pro.  157 
40Hqu,245 
53  Han,  318 
51  ^aper.  316 
21AbVN.C.t78 
16  St.  Rep.  739 

400. 

40  Hun,  245. 
MSnper.  8i6 

4&i. 
5Clv.Pro.'7tJ 

6  av.  Pro.  807 

7  Civ.  Pro.  8S8 
10  Civ.  Pro.  818 
HBN.Y.  400 

12  Abb.  N.  C.273 
498aper.  515 
SI  Snper.  310 
281.  Sep.  56 

402. 
«Civ.  Pro.4S7 
7  Civ.  Pro.  282 
48  Super.  883 
M  Super.  816 
lost.  Rep.  889 
«  Hun,  in- 

408. 
J  Civ.  Pro.  273 
;Dem.29 
jDem.soi: 
51  Snper.  816 
iyKY.  104 
5  Hun,  439 
198t.Bep.700 

404. 
51  Super,  no 

405 
^dv.  Pro.  15d 


41  Hnn,  C65 
63  Han,  184 
51  Snper.  816 
24  St.  Rep.  857 
29St.  Bep.6^ 
94  Abb.  N.  G.  08 
U9N.y.84f 

406 
»N.T.81^ 
104  N.  Y.  191 
61  Super.  810 
47  Hnn,  589 
49  Hnn,  489 
19  St.  Kep-TOO 
30  St.  Rep.  740 

407,  408,  40&. 
61  Super,  816 

410. 
8Clv.Pro.93 
99N.Y.B84 
99N.  Y.  491 
•104N.  Y.  192 
9  Daly,  283 

80  Hnn,  537 

81  Hnn,  617 

46  Hnn,  694 

47  Hnn,  539 

48  Hun.  97 
51  Snper.  310 
5  Dem.  834 

22  Abb.  N.  C.  482 
7  St.  Rep.  710 

20  St.  Rep.  m 

23  St.  R*;p.  886 
23  St.  Rep.  M4 
27  St.  Rep.  189 
29St.  Rep.47 

30  St.   Rep.    281, 
650 

31  St.  Rep.  52,  976 
1  Connoly,  328 

410,  subd.  2. 
16  Abb.  N.  C.  449, 
452 

412. 

23  St.  Rep.  896 

24  St.  Rep.  295 
31  St.  Rep.  20 

413. 

2  Civ.  Pro.  175 

3  Civ.  Pro.  182,  422 
19  Civ.  Pro.  210 
10  it.  Rep.  42 

30  9;.  Rep.  584 

31  St  Rep.  20 

414. 
2Civ.>ro.  294,427 

3  Ciy,  Ito.  180 
5  C/v.  Pio.  76,  276 
7CiV.Pr*.  8^,340 


17CiT.Pro.g 

18  Civ.  Pro.  864 

19  Civ.  Pro.  7, 210 

93N.Y.g» 

94N.Y.tl7 

IMN.YMS. 
119  N.  Y.  344 

80  Hnn,  842,  587 
44  Hnn,  897 
68  Hnn,  194 
57  Hun,  667 
48  8upe.r  44,  888 
6  Dem.  888      ^^ 
22Abb.N.Cj482 
19  St.  Rep.  700 
288t.Rep.886 
27  St.  Rep.  88,  Ig 
29  St.  Rep.  47,  5g 
81St.Rep.  19,  482 

32  St.  Rep.  686 
1    Connoiy,    osse, 
450, 645 

414,  subd.  1. 
57  Hun,  668 

414,  subd.  4. 

61  Super.  816 

47  Hnn,  61 
14  St.  Rep.  89 

415. 

7  Civ.  Pro.  278 

8  Civ.  Pro.  141 
11  Civ.  Pro.  42 
31  St.  Rep.  482 

416. 
1  Civ.  Pro.  i61 

7  Civ.  Pro.  5 

8  Civ.  Pro.  48j^ 
16  Civ.  Pro.  laO 
93  N.  Y.  98 

27  Hun,  ^ 
63  How.  280 
50  Super,  456 
18AbUN.C.366 

19  St.  Rep.  793 

417. 

I  Civ.  Pro.  133 
2Civ.  Pro.  125 
10  Civ.  Pro.  214 

II  Civ.  Pro.  452 
12  Civ.  Pro.  426 
43  Hun,  433 

is  Abb!  N.  C.  20 

418. 
32  St.  Rep.  99 

419. 
6  Civ.  Pro.  69 
15  Civ.  Pro.  320 
42  Hun,  280 
3  St.  Rep.  T07 


8  SECTIONS    CONSTRUED  AND  CTPBD. 

«1  Abb.  N.  C.  331  430.  S  Civ.  go.  «6 

S5  Abb.  N.  C.  898  gi  st.  Rep.  87  12  cI;^o^7 

AM  .«^  14  Civ!  Pro.' 45, 88 

421.  431.  leCiy.Pro.  279 

4  Civ.  Pro.  410  18  Civ.  Pro.  238  98N.Y.M5 
6  av.  Pro.  805  14  Civ.  Pro.  263  112  N.  Y.  882 
8  Civ.  Pro.  451  15  Civ.  Pro.  202  55  Super.  220 

11  Civ.  Pro.  452  18  Civ.  Pro.  863  15  St.  Rep.  008 

14  Civ.  Pro.  6  48  Han.  190  28  St.  Rep.  817 

15  Civ.  Pro.  265  51  Han,  296  29  St.  -  Rep.    228, 
18  Civ.  Pro.  47, 50  56  Hun,  481  231      • 

68  How.  79  121  N.  Y.  224  55  Hun,  866.  860 

86  Hun,  201  15  St.  Rep.  686 

55  Hun,  873  29  St.  Rep.  285  .„o        ua     a 

21  Abb.  N.  C.  209  30  St.  Rep.  691  438,  BUbd.    4. 

31  St.  Rep.  465  14  Daly,  589 

422.  82  St.  Rep.  1119 

4 Civ. Pro.* 410  ^^^       ^^   ^  438,  subd.  6. 

0  Civ.  Pro.  69  431,  8Ubd.  8.  86  Hun,  347 
68  How.  79  18  Civ.  Pro.  282 

«^«^^P-^  ,,,  438,etseq. 

.OQ  4^2-  15  Civ.  Pro.  74, 77, 

423.  13  Civ.  Pro.  233  79 

15Civ.  Pro.  89  87N.Y.  187  16  CiV.  Pro.  883 

82  St.  Rep.  454  115N.Y.487  17  Civ.  Pro.  234 

25  Abb.  N.  C.  802  85  Hun,  869  18  Civ.  Pro.  832 

23  Abb.  N.  C.  233 

424  24  Abb.  N.  C.  286  .„. 

1  nw  Pr?  1K1  82  St.  Rep.  849  439. 

JrJj'S^'S  ICiv.  Pro.  138 

2Civ.  Pro.  201  ,   ,     «  9  r\v  Pro  »« 

5  Civ.  Pro.  43  432,  subd.  3.  *  Sd J*  \,^'  % 

6  Civ.  Pro.  117  12  Civ.  Pro.  11.  J  ^l^' S^'  ^q 

91  N.  Y.  aes:  16  Civ.  Pro.  241  f  Civ  fto  117  216 

1  Dem.  387  17  Civ.  Pro.  386  J  Civ    pSi  393 

108  N.  Y.  355  104  N.  Y.  480  Jo  {jiV    ft^o^7 

20  Abb.  N.  C.  425  5  St.  Rep.  734  14  cw '  p7o  *<^  88 

12  St.  Rep.  691  23  Abb.N.  C.  r>  M  JJ  How  4ffi 

13  St.  Rep.  647  ^Su^.T 

433.  55  Super.  220 

425.  11  Civ.  Pro.  100  iJlf- J-  ^. 
100  N.  Y.  109  20  St.  Rep.  440  gj  St-  ^p.  21 

'^          ,  28  St.  Rep.  817 

426.  435. 

1  civ.  Pro.  151  6  Civ.  Pro.  3C6  489,  et  seq. 

12  Civ.  Vto.  20,  13  Civ.  Pro.  278,  16  Civ.  Pro.  279 
147, 429  389 

13  Civ.  I»ro.  420  17  Civ.  Pro.  62  ^^n 

14  Civ.  Pro.  406  19  Civ.  Pro.  157  ,  ^,     S?r\o«  ... 

15  Civ.  Pro.  19  26  Hun,  463  J  S!^-  g^.  IM,  144 
18   Civ.  Pro.  279,  21  Abb.  N.  C.  17?  5  gfv.  Pro.  48 

872,  394  12  St.  Rep.  652  7  C  V.  Pro.  245 

17  Abb.  N.  C.  101  ^  8  Civ.  Pro^  207 

17  St.  Rep.  580  .  oa  }?  S^^'^'  ^ 

81  St.  Rep.  205  ir^\.a  ^^  ^^7'  ^-  ^^ 

^  6  Civ.  Pro.  366  18  Civ.  Pro.  390 

21  Abb.  N.  C.  :73  19  Civ.  Pro.  165 

426,  subd.  3.  89  N.  Y.  897 

661Iun,  423  4.S7  30  Hun,  204 

or.t     S\!*in«  44  Hun,  565 

A  o'r  ?oSiT-  ^^n  %  6fi  How:  466 

427.  19  Civ.  Pro  157  g  ^^^  j^  g   ^2^ 

13 Civ.  Pro.  420  13  Daly,  152 

47  llun,  606  43S.  19  Abb.  N.  C.  406 

l.^^t.  Rop.  157  J  niv  prf.  133,  145l  55  Super.  616 

irifClicp.  427  iaO  11  St.  Rep.  274 

2  Civ.  Iro.  55  18  St.  Rep.  288. 400 

428,  a  Civ.  i'n>.  09  %  «»v  ^«S>.  «^A 

«?  OIv.  rro.  147  4  Civ.Pro.  276  «i  ^^  ^ft^*  «»\ 


.  BIXmONB    CON8TRITBD  AND  CITBD.  9 

t^i^iJ^^  ^'^»  ^  seq.                   ttCiv. Flo. «n 

•  Civ.  Pto,  161  10  dv.  Pro.  id                         14  Cly.  Pro.  «7 

08  N.  T.  es 

90N.Y.W  4  Civ.  Pro.  488                           ?S  ?;?*4*" 

19  Civ.  Pro.  165  12  Civ.  Pro.  114                          L  a  ^Rlr  ^??  ..«« 

18  Civ.  Pro.  87, 185  ^  ^^^'  N-  ^-  ^76 

Alo  ^  Super.  801 

V  m^  S^*«t^  ^8  Abb.  N.  C.  IBO                                   Ikq 

jBOIv.  Pro.  814  1'(  Ahh  "M    n    m^                                    *OA 

5  Civ.  Pro.  43  19  Abb.'  N  C  •  W                           *  ^^-  ^^-  «» 

8  Civ.  Pro.  297  8  SL  Hm^*  Ifift                             ^  C^^-  !*«>.  449 

38  Hun.  152  7  St  ^  w                      *        9  Civ.  Pro.  64 

54  Hun,  577  L  St  Bten  7M                              "  ^^-  P^-  1« 

8  Haw.  N.  8. 120  wli^W  ISCiv.pJS'l? 

443  ^^  87N.Y.40.*H» 

is'Sin^B"*  1  Civ.  V^:»  loi  N.\.% 

445.  188  48  Hon,  446 

18  Civ.  Pro.  843  10  Civ.  Pro.  228.  50  Hun,  336 

80  St.  Bep.  604  227  62  Hon,  6 

24  Abb.  N.  C.  2«6  18  Civ.  Pro.  880  64  Hun,  415,  668 

56  Hun.  244  31  Hun,  317  66  Hun,  329, 586 

08  N.  Y.  1  36  Hun,  362  1  ]>em.  294 

37  Hun,  852  51  Super.  581 

AAtt  42  Hun,  622  65  Super.  852 

A  mv  Pm^'fiRA  W  Hun,  188  W  Abl).  N.  C.  160^ 

fiSv5S*i«?  56  Hun  586,684                              IW                 ^ 

10  rT;  ^  ^  «  Mc-  C-  141  P  Abb .  N.  C.  27 

l^PivSS'iS  51  Super.  810  23  Abb.  N.  C.  240 

14  c\v  ^^    too  ^56  Su&er.  556  J  St.  Rep.  15 

j^                      *  13  Daly,  504,  530  4  St.  Itep.  676 

87N  Y   fiflfl  10St.fep.786  8  St.  Rep   ti76 

vi'T-it  V  ^  84  St.  Rep.  77,  843  18  St.  Rej).  5ti5 

27  mil   Sfl«^  27  St.  Rep.  754  16  St.  Kop.  806 

S  hSS'  Sffl  28  St.  Rep.  88,  821                        8  St.  Rep.  797 

^  Abh'  N  r*  l«o  81  St.  Rep.  813  1?  St.  Rop.  840 

iftk                      '  82  St.  Rep.  176, 196  20  St.  Rep.  746 

19  Alih   W  r-  01  118  N.  Y.  12,  244  25  St.  Rep.  978 

7St  R^n   «f  fSt.  Rep.  30J 

l6^St^p.l21  450.  ^  |V  ^^  ^ 

'^It^l-'Z  lCj..Pro.2r3.2r8,  31^  St.Vep^249, 

liqJSS'^  25f^^rJ?¥8,  32  St.  Rep.  451 

81  St.  Rep.  189  6  Civ.  Pro.  51, 185 

7  Civ.  Pro.  43 

447  15  Civ.   Pro.  139,                                 453. 

8  Civ.  Pro.  150  i^  akk  le   n  o.                                    aka 

10  Civ.  Pro*  192  jQAhS-SnSi  .  r.-     ^' 

n    Civ.   Pro.    59,  !2qn™^kS  **^  SS^?5°238 

JJ45  .                   '  49  Super.  459  7  Civ.  Pro.  203 

IS  Civ.   Pro.    87,  109^.\^^1  ^^  ^^'^'  ^-  ^'  ^^^ 

87^N  Y   5Pfl  ^^^  ^*  Y-  589,  591, 

109  N  Y  267  594,  597                                                      455. 

13  aVn  C.  150  g  St.  Rf  p.  864  19  Abb.  N.  C.  28 

18  Abb.  N.  C.  160,  ^  St.  Rep.  681 

165  AfUl 

21  Abb.  N.  C.  845  451.  -„   *2^-   ,,, 

23  Abb.  N.  C.  203  1  Civ.  Pro.  1,  188  ^  SLT*  ^-  ^'  "^* 

13  St.  Rep.  505  4  Civ.  Pro.  iii                               ^* 

^  S^'  ^^^^  S^^y-  Pro-  856 

^7  Super.  U  ^  ^.y,  p,^.  ^^  ^^^^  ^^^  ^^^ 


459. 
12  Civ.  Pro!  119 


Id  SECTIONS    CONSTRUED  AND  CITED. 

4  Ciy.  Pk).  105                                     4.70  g  n-i„  77 

TCi^-S^'SS                            9Civ.S?;i46  .       2Mfj;i7i,,e» 

49  8nf«r  i  i&                               »  How.  N.  S.  393  3  St.  Rep.  197 

5  iX  N  n  «u                      42  Hiin,  622  »  St.  Rep.  719 
1»  ADO.  N.  a  394                       17  Abb.  N.  C.  lOa  29  St.  Rep.  660 

394  SO   St.    Rep.    643, 

458,  et  seq.  ,.?^  v  kAA 

12  Civ.  Pro.  50                                       471.  "^  ^-  ^'  ^ 

13  Civ.  Pro.  11                           1  Civ.  Pro.  151  .«- 
18  Civ.  Pro.  196                         8  Civ.  Pro.  200  481,  subd.  2. 

18  Civ.  Pro.  109  87  Hun,  101 

2  Bern.  642 

17  Abb.  N.  C.  100  4gg 

18  Abb. N.C.465                         471^  et  seq.  ''  ^'  ^°' ^^  «^' 

12  Civ.  Pro.  890  15  Civ.  Pro.  296 

460.: '                               i8  Civ.  Pro.  390  41  Hun,  259 

4  Civ.  Pro.  105.  13Daly,  559 

"12  Civ.  Pro.  119                                    472.  14  I>aly.  386 

49  Snper.  115                                 6  Civ   Pro  <M«  *  ^^'  ^P-  ^^ 

18  Abl^  N.  C.  465                       34  iinn ,  '^1  14  St.  Rep.  701 

55  Hnn,'  209 

AM                               17  Abb.  N.  C.  100  484 

1  Civ.  Pm. -131                            ^  ^''  «^P-  ^'  I  Civ.  Pro.  -285 

.^„  2  Civ.  Pro.  317 

473.  4Civ.  Pro.  158,286 

462.                                 14  Civ.  Pro.  344  5  Civ.  Pro.  185, 433 

1  Civ.  Pro.  131                            16  Civ.  Pro.  386  6  Civ.  Pro.  121 

41  Hun,  260                                 17  Abb.  N.  C.  100  7  Civ.  Pro.  56,  100 

22  St.  Rep.  459  8  Civ.  Pra.  90 

27  St.  Rep.  890  9  Civ.  Pro.  28,  61, 

466.                                 55  Han.  208  141,214 

38  Hnn,  801  10  Civ.  Pro.  43 

417Q  11  Civ.  Pro.  488 

468.                                 9Civ.rro.-146  llciv.SS;!' 

5  Civ.  Pro.  1                               ?  H^iJf-  N.  S.  m  48  Super.  509 

2  Dem.  642                                  ^'  ^°°'  ^-  ^'  ^^  52  Super.  870 

42  Hnn,  522                                              .„«  57  Super.  12 
57  Hun,  20                                             479.  32  Hun,  882 
17  Abb.  N.  C.  425                       6  Civ.  Pro.  69  40  Hun,  60 
27  St.  Rep.  390                            16  Civ.  Pro.  147  41  Hun,  573 
81  St.  Rei).  591                           6  St.  Ren.  801  43  Hun,  514 

32  St.  Rep.  27            23  Abb.  N.  C.  329  1  How.  N.  S.  46 

2  How.  N.  S.  475 

.^^                     481.  4  8t.  Rep.  101 

468,  et  seq.         2  Civ.  Pro.  252  S  St.  Rep.  141 

10  Civ.  Pro.  223,         3  Civ.  Pro.  202  S  §^  S®P-  768 

227                  4  Civ.  Pro.  113  7  St.  Rep.  159 

15  Civ.  Pro.  436            126, 437      *  13  St.  Rep.  848 

17  Civ.  Pro.  25           5  Civ.  Pro.  300  JS  St.  Rep.  250, 296 

6  Civ.  Pro.  26  J7  St.  Rep.  m 

AAQ              7  Civ.  Pro.  210.225  SffS^J**®?. 

469.              9  Civ.  Pro.  389  24  St.  Rep.  185 

2  Civ.  Pro.  21,  22          11  Civ.  Pro.  17  27  St.  Rep.  696 

6  Civ.  Pro.  155, 162         12  Civ.  Pro.  104  ^^  St.  Rep.  J87 

9  Civ.  Pro.  48,  146         13  Civ.  Pro.  25  S5^- J^®P-  ^82 

17  Civ.  Pro.  102    .       14  Civ.  Pro.  64  ?!^^JJ^ 

2  Dem.  642              16  Civ.  Pro.  250  117  N.  Y.  450 

3  How.  N.  S.  303                            347  23  Abb.  N.  C.  189 

17  Abb.  N.  C.  394                      19Civ.Pro.53, 125,  ^*A^^'  ^-  C-  107. 

67  Hun,  20                                      131  108 
23  St.  Rep.  412                            31  Hnn,  432 

81  St.  Rep,  691                           41  Hun,  260  484   subd    9 

32  St.  Rep.  27                             48  Hun  433  58  Suwr  301 

13  Abb.  N.  C.  210  ^  •  ^^ 
4aff   f>ta^r.                           2pAbb.  K.  C.235 

oy. /S  ^-                     «  4^^  ?,•  C:  46L  484,  subd.  4. 


c/K.  i>ro.  846  28  Abb.  N.  C.  4aa 
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484,  subd.  9. 
80  St.  Bep.  648 

487. 
2  Civ.  Pro.  ^ 
18  Civ.  Pro.  899 
SI  St.  Bep.  144 
24  Abb.  N.  C.  456 
S6  Han,  8S4 

488. 

1  Civ.  Pro!  28B 

2  Civ.    Pro.    174, 

252 

4  Civ.  Pro.  18, 158, 

286 
6  Civ.  Pro.  887 
6  Civ.  Pro.  348 
7Civ.  Pro.  2^ 
9  Civ.  Pro.  28,  61, 

214,339 

11  Civ.  pro.  87 

12  Civ.  pro.  279 

14  Civ.  Pro.    106, 
890,865 

15  Civ.   Pro.  296 

17  Civ.  Pro.  25 

18  Civ.  Pro.  185, 

50  Super.  840 
56  Super.  288    ^ 
41  Hun,  972,  596 
54  Hun,  583 
18Daly,a35 
15  Abb.  N.  C.  472 
16Abb.  N.C.  469 
19 Abb.  N.C. 276 
108  N.Y.  128 
lllN.  Y.  5^ 
117 N.Y.  446 
119  N.  Y.  848 
4  St.  Bep.  694 

13  St.  Bep.  181 

14  St.  Bep.  909 

15  St.  Bep.  5£ 
21  St.  Bep.  m 

27  St.  Bep.  706 

28  St.  Bep.  2« 
81  St.  Bep.  146, 266 

88  St,  Bep.  278 

488,  subd.  7. 
7,  Civ.  Pro.  56 

488,  subd.  8. 

18  Civ.  Pro.  71 
15Abb.N.  C.  431 

488,  et  seq. 
a4Abb.N.'C.458 
66  Hon,  836 

489. 
81  St.  Bep.  145 

^m  . 

9CSr»Pro.m4 


41  Hun,  572 
55  Han,  182 
18  Daly,  806 
108  N.  Y.  446 
4St.  Bep  10} 
28  St.  Bep.  88 
81;  St.  Bep.  145 

491. 

81  St  Bep.  145 

492 
2  Civ.  Pro.  899 
81  St.  Bep.  145 

493. 

13  Civ.  Pro.  865. 
81  St.  Bep.  145 

494. 
2  Civ.  Pro.  128 

7  Civ.  Pro.  1 

12  Civ.  Pro.  123 
16  Civ.  Pro.  898 
41  Hun,  606 
44  Hun,  610 

8  St.  Bep;  200 
18  St.  Bep.  548 
28  SI.  Bep.  71 
81  St.  Bep.  145 
108  N.Y.  128 

495. 

4  Civ.  Pro.  867 

5  Civ.  pro.  285  ■ 
12  Civ.  Pro.  123 

16  Civ.  Pro.  896    3 
44  Hun,  843 
22  Abb.  N.  C.  806 
28  St.  Bep.  71 
31  St.  Bep.  145 

495,  subd.  2. 

47  Hun,  281 
13  St.  Bep.  387 

495,  subd.  4. 
10  Civ.  Pro.  96 

496. 
81  St.  Bep.^145 

497. 
19  St.  Bep.  803 
31  St  Bep.  145 

498. 
6  Civ.  Pro.  286 
12  Civ.  Pro.  279 
14  Civ.  Pro.  866 

49  Super.  152 

50  Super.  840 
67  Super.  08 
41  Hnn,  596 

65  Han,  48 

lEow.  N.  8.  68 


16  Abb.  N.  C.  471 
16  Abb.  N.  C.4^ 
19  Abb.  N.  C.  276 
119  N.  Y.  848 
18  St  Bep.  m 
14  St.  Bep.  909 
16St  Bep.  M7 

29  St.  Bep.  751 

81  St.  Bep.  145 

82  St.  Bep.  278 

499. 
5  Civ.    Pro.   285, 

387 
6Civ.Pro.348 
12  Civ.  Pro.  71 
14  Civ.   Pro.   106, 

297,865 
18  Civ.  Pro.  899 
00  N.Y.  488 
98  N.  Y.  289 

107  N.Y.  61 

108  N.Y.  128 
114  N.  Y.  859 
119  N.  Y.  348 
9  Daly,  76 

49  Super.  152 

50  Super.  340 

41  Hun,  367   *_ 
15  Abb.  N.  C.  472 
11  St.  Bep.  209 
13St  Bep.  181 

14  St  Bep.  909 

15  St.  Bep.  587 
20  St.  Bep.  552 
29  St.  Bep.  751 
81  St  Bep.  145 
32  St.  Bep.  273 

"       500. 
1  Civ.  Pro.  252 
8  Civ.  Pro.  227 

4  Civ.  Pro.  4,  245, 
428 

5  Civ.    Pro.    172, 
231,  224,  372,  430 

6  Civ.  Pro.  89,  54, 

286 

7  Civ.  Pro.  84,  314, 
417 

8  Civ.  Pro.  262 

10  Civ.  Pro. W,  98, 

181,  281 

13  Civ.  pro.    122, 
158,178 

14  Civ.  Pro.   138, 
204,448  ^^ 

15  Civ.  Pro.  96,193 
17  Civ.  Pro.  881 

50  Super.  301,  840 

51  Super.  528 

9  Daly,  76 

12  Daly,  86,   879. 
887 

13  Daly,  426 
66Hovr.l5tt 
67  H.o^ .  44S 

4aHuiv,  acft,t)'2^ 
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IBAbh.  N.  O.  3SI 

18  Abb.  N.carr 

it  Abb.  N.  C.  46e 
7  Bl.  Hep.  778 


I  si.  ttep.'w 
4fl  SI,  Rep.  Via 
IS  St.  Bep.  S40 


J  SI,  Rep.  ! 
id  St.  Bep.  Sw 
SI  St.  Itep.  sia 
St  BE.  Bep.  144 

110  n.t.en 

500,  Bubd.  1. 
war.  Blip,  wi 

USbliup.  55S 

BOO,  subd.  2. 
iBCiv.  Pfo.aij 

SB  (.)W.  rro,  808 
S7  aupsi.  19S 

Ml. 


87  at.  Itep.  SBO 
28  Ml.  Rep.  BIS 
GBHuu,Su 


n.c.aaM 
p.  si«  I 
p.  Bfi         1 


63  How.  ISB 
0  Sl!'Rip.'sfl'  ' 
■ii  St,  Bu|>.  918 
XI  Abb.  A.  C.  ( 


118N.T.  asa 

41  Unn,  183 
4aUun,a83 
48  Hnii,  sas 


ISAbb.'N.  C.  8B9, 
a  Abb.  N.  O.  60 

1  at.  Rrp.  4Si.  Baa, 
s  at.  Hrp.  wa 

B  St.  Rc|i,  429 
7  SC.  Bep.  ft) 


U  at.  Rep,  B18 
88  8L   Rep.    440, 

513,  W? 
SI  St.  Rep.  1S5 
m  St.  Btp.  HI 


14  civ.  p™.  g 
18  Civ.  Pro.  1 
3BSt.  Ri!p.lBt 
31  Abb.  S.  C. : 


SECfnONS   CONBTRITED  AKD  OmED. 
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49  Super.  61 

50  Super.  801 
44Hqn,26» 
46  Hon,  1 

51  Hon,  S48 

15  Abb.  N.  C.  805 

4  St  Rep.  878,  478 

7  St.  Rep.  778 

10  St.  Rep.  160 

11  St.  Rep.  96 
19  St.  Rep.  287 
24  St.  Re^.  918 
28  St.  Rep.  377 
80  St.  Rep.  800 
32  St.  Bep,  806 

528. 
2  CiT.  Pro.  84 

5  Civ.  Pro.  69 

6  Civ.  Pro.  80 

8  CSV.  Pro.  268 
11  Civ.  Pro.  215 

13  Civ.  Pro.  866 

14  Civ.  Pro.  8 
103  N.  Y.  244 
2Dem.  420 
83  Hon,  238 
38  Hnn,  548 

8  How.  N.  8. 109 

524. 

6  Civ.  Pro.  54 

7  Civ.  Pro.  104 

9  Civ.  Pro.  96 
14  Civ.  Pro.  448 
14  Abb.  N.  a  816 
89Hnn,144 

46  Hon,  897 

525. 
T  Civ,  Pro.  104. 

448 
8av.Pro.486 
9Civ.  Pro.l6S 
11  Civ.  Pro.  1 

13  Civ.  Pro.  157 
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15  Civ.  Pro.  86 
lOO  N.  T.  BW 
lOON.T.  101 
IIB  N.  T.  BOI 
lUBLaip.  ffi2 
S7  Ht.  Rep.  45 

ag  8t.Rcp.  oea 


8  Civ.  Pro.  M 
7  C'lv.  Prn.  438 
0  nt.  Pro,    109 
13Hv.Fro.74,m, 


17  Abb."  N,  C,  103, 

104 
SO  Abb,  N,  C.  3S1. 

JB*Abb.  N,  c.  ia 
B  St,    R«p.liG2 

£S;B:g 

UIN.T.W 

738,  et.  seq. 
K  CW.    Pro.    M. 

B  Civ.  Pro.  lOS 
4B  Stipar.  aOT 


^"P^- 


640 


Ill  B,  Y.  SM 
ll[iH.Y.4Sa 
1  llow,  N.  8.  B< 
12  Dal  J,  22B 
gDem,  aas 


7  Civ.  Pro,  810 
M  ».  Y.  619 

48  SRpec.  807 

S7Hm,'8BS 
43  lion,  S31 


la  Dnijf ,  saa„ 
10  SI,  H«p-  da 

Bl  St,  Rep.  B87 


.L  Bee.  63 
Ub.  N,C 


SECTIONS    CONSTRUED  AND  CITBD. 
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KHon,  SS9 
44  Hon,  517 
2McC.  148 
58  Snper.  78 
56  Super.  540 
9   St.    Bep.    aS7, 

a04 
lSSt.Bep.54S 
18  St.  Bep.  750 
SI  Si.    Bap.   4SSt 

807 
ao  St.  Bep.  285 
81  St.  Bep.  188 
111  N.  Y.  860 
115N.T.408 
»Abb.K.C.  284 

757,  et  seq. 

11  Civ.  Pro.  257 

758. 
MCiT.Pro.  485 
wav.Pro.  284 
18  Civ.  Pro.  141 
58  Snper.  78 
56  Snper.  540 
5Dem.l96    ^ 
UlN.  T.8S0 
51  Hnn,  428 
56Hnii,250 
2SAl>b.N.  C.284 
2SAbb.N.  C.  286 
S4  Abb.  N.  C.  84 

12  St  Bep.  69 
16  St.  Bep.  096 
18  St  Bep.  760 
21  St.  Bep.  887 
86  St  Bep.  979 
»8t  Bep.  155 
lost  Bep.  696 
82  8t  Bep.  192 

758,  et  seq. 

ISCiy.Pio.  200 

759. 
ffCiT.Fro.  884 
18Ciy.Pro.141 
SI  Snper.  78 
ISStBep.  750 
nStBep.  807 
9  St  Bep.  156 
mN.Y.860 
8 Abb. N.  C.284 
9  Abb.  K.  C.  298 
yAbb.N.  C.  84 

7«0. 
ICiy.Pro.  48 
lew.  Pro.  277 
tt8Qper.78 
8  Abb.  N.C.  284 
SiStRep.  807 

761. 


768. 

11  Civ.  Pro.  257 

12  Civ.  Pro.  888 
108N.Y.281 

5  Dem.  878 
14D^,78 

8  St.  Bep.  87,  600 
8  St  Bep.  745 

15  St  Bep.  542 

764. 
12  Civ.  Pro.  848 
22  Abb.  K.  C.281 
104  N.  Y.  616 
114N.  Y.679 
84Hnn,  11 
8  St.  Bep.  89,  841 
24  St  Bep.  588 
28  St.  Bep.  262 

765. 
2  HcC.  149 

1  How.  N.  S.  64 

8  Dem.  286 
14  Daly,  75 

767. 
12  Civ.  Pro.  888 

9  St  Bep.  512 
81  St.  Bep.  757 

768. 
8  Civ.  Pro.  384 

16  av.  Pro.  817 
96N.Y.  82 

20  St  Bep.  48 

769. 

8  Civ.  Pro.  127 

6  Civ.  Pro.  90. 106 
12  Civ.  Pro.  861 
14  Civ.  Pro.  71 

16  Civ.  Pro.  817 
28Hnii,294 
44  Hnn,  46 
18  Abb.  N.  C.  204 

7  St  Bep.  401 
20  St.  Bep.  48 
22  St.  Bep.  471 

770. 
26  Hun,  542 

9  Daly,  51 

772 

4  Civ.  Pro.*208 

7  Civ.  Pro.  5 
66  How.  453 
IHow.N.  8.482 

2  McC.  440 
44  Hun,  591 
57  Hnn.  185 
53  Super.  63 

8  St.  Rep.  816 
15  8 t.  Rep,  459 

92  8t.  Rep.  516 


778. 
24  Abb.  N.C.  240 

775. 
2  McC.  440 

776. 
6  Civ.  Pro.  178 

779. 
8    Civ.   Pro.    118, 

868 
8  Civ.   Pro.    850, 

485 

17  Civ.  Pro.  147 

18  Civ.  Pro.  43,  79, 
122 

19  Civ.  Pro.  28, 168 
2  Dem.  486 

5  Dem.  801 

26  Hnn,  518 
8d  Hun,  389 
42  Hnn,  645 
52  Hnn,  461 

56  Hun,  375 

57  Hun,  463 
10  Daly,  71 
18  Daly,  247 

U  Abb.  N.  C.  114 
18  Abb.  N.  C.  27, 
87,38 

20  Abb.  N.  C.  292 
66  How.  453 
IHow.N.  S.  141 
2  How.  N.  S.  164 
8  How.  N.  S.  59 
57  Super.  224 

6  St.  Hep.  125 
8  St.  Bep.  568 
24  St  Bep.  102 

27  St.  Bep.  30 

28  St  Bep.  153, 156 
81  St.  Bep.  757 

32    St.  Bep.    884, 
981,986 

780. 

1  Civ.  Pro.  17, 162 

12  Civ.  Pro.  102 
14  Civ.  Pro.  340 
16  Civ.  Pro.  215 
8  How.  N.  S.  241 
49  Hun,  238 

65  Super.  516 

781. 
6  Civ.  Pro.  188  ' 

13  Civ.  Pro.  152 

14  Civ.  Pro.  1 

18  Civ.  Pro.  193 

2  McC.  440 

19  Abb.  N.  C.  268 


14  Civ.  Pro.  1,  Ttify 
17  Civ.  Pro.  l^a 


22 


SECTIONS    CONSTBUED    AND  CITED. 


«  ni     22?\oo  ^^7.  13  Civ.  Pro.  U 

1®J&^-  ^^    Ifia.    .  13  Civ.  Pro.  8W 


-o^OO  18  Civ."  Pro.*  «w  oak 

18  Civ.  Pro.  866  66  How  205  ^^^' 

66 How. 801  ISDaS'aS  1  Civ.  Pro.  1« 

14  Abb.  N.  C.  610  7  St  R^D  766  »  Civ.  Pro.  » 

19Abb.N.C.268  12StR?D6«8  7Civ.Pro.M 

13  Daly,  461  13  it  S  ^  18  St  Rep.  10 

«88t.4ep.81  21Abbr&-.a214  loStSESl 

784.  797,  subd.  2.  ooa 

8  Civ.  Pro.  87  14DaJy,  300  4oa„J^L. 

13  Civ.  Pro.  158  g  Super.  9K 

97N.Y.610  707    ^,,UA    o  ??§°^^-*^ 

63  Super.  17  „  Jt*^^^^'  ^*  IJ  Sh  5^P-  ^ 

19  Ab^.  N.  C.  868  1^>^^-  ^^°-  234  20  St.  Rep.  64 

7ftK  798.  806,  subd. 

ftVfv  i2?'i«-  1?  S^^-  P'o-  -«>  ^^  St.  Rep.  788 

8  Civ.  Pro.  87  66  How.  205,  468  \ 

102N.Y.  726  OA7 

7R7  *  St.  Rep.  519  ^  fl„^  '• 

'"'•  SSSLRensaft  49Saper.  885 

19  Civ.  Pro.  165  «iBt.Kep.aj»  18  St.  RepTlO 

89N.Y.897  ^  80St.Rep.64 

.«  «.  '^^^  19  Civ-  Pro.  87  -«  «,  ^^-  , 

13  Civ.   Pro.    147,  82  St.  Rep.  468  ^  St.  Rep.  64 

152,200  25Abb.N.  C.  808 

8Dem.  627  66  Han,  376  80ft 

93  N.  Y.  93  67  Hiin  465  fi  St  RenfiOQ 

1^  """»  18  57  Sup^r.  282. 884.  80  St.  R&,^ 

46  Hun,  112  225         ***•»»•  xuBt.Rcp.64 

IJAbb.N.  0.267 

11  St.  Rep.  827  810,  et  sea, 

802.  12  Civ.  Pro.  17? 

lyni  9  Civ.  Pro.  890  U  Civ.  ^.  267 

*  ^,     iz^'  a)Abb.N.  0.811 
1  Civ.  Pro.  48, 801 

4  Civ.  Pro.  801  803. 

S.^^7*  ?^°-  ^  1  Civ.  Pro.  169. 180.  810. 

91  N.  y.  239  191,  193        '  ^  14  Daiy,  68 

^N.Y.646,647  «  CiV.  Pro.  70,  78 

67  How.  610  4  Civ.  Pro.  123  01 1 

6  Civ  Pro  88  oil. 

791.  Bubd.  8.  r.^V^'1,  &^P^'I^" 

1?3Tt^«,?-«»  }?g;-S  «Ho\?^-"» 

188tBep.,0  8CIV.&8 

793.  6  Civ.  Pro.  «.  « 

irt^-  £°-  S?  803,  et  seq.  ".5'»-  P^o-  «« 

»Clv.  Pro.  66  11  Civ  Vi-n  iisT  -  *** 

13  Civ.  Pro.  168  M  civ'  Pro  IW  *  ^"^  1" 

91NY.889.W6;  "civrlfS.I^             .  gHow.« 

647  16  Civ    Prn  ftKO  ?* """»  ^09 

67  How.  610  28  c  v  Pro  *»^  1  Connoly,  668 

18  Abb.  N.  C.  475  •  ^  *  ^  14  Daly,  68     ' 

6  St.  Rep.  911  »4  St.  Rep.  4, 76 

804. 

7»«-  icwpto'4®*^*  .^  ^^3- 


SECTIONS    CONSTftUBID  AND  CITED.  2S 


68  17  Civ.  Pro.  166  118  V.  T.  51' 

ep.900  88Haii,74  190N.T.686 


68 


191  N.  Y.  671 
14.  823.  »e5"«  ^  ^ 

ro.  153  66  Hon,  801  ga  g^  ^m  480 

r.  219  *"4a5^  ^  ^ 

«  825.  »^™»  *">•  <*• 

16.  22  Abb.  N.  C.  489  JJ  ^»;  ^^^S.^ 


467 
827.  88Hnii,414 


1 A  «  Civ.  Pro.  178  ^e.?"!.,.  *••   ***• 

lo-  44  Hun,  569  ^.'1*'*^. 

68  8St.Rep.567  2i'*"'Sl-^ 

86  Him,  216,656 

17  «««  86  Hun,  688 

^  '•    ,  828.  87  Hun,  118, 496 

l^'  ?5f  2  Civ.  Pro.  866  88  Hun,  167,  806 

J?A  lii  4  Civ.  Pro.  82  89  Hun,    ld8.  291, 

^%^^  6 Civ.  Pro.  68,  71                            848   . 

4r   iuvf  92N.Y.289  40  Hun, .288,  862, 

fr^QiQ          •  117N.Y.602                                   401 

ep.  919  .  5Q  g          ^2  41  ^un,  11, 96, 161, 

9  St.  Rep.  607  204,417,488 

18.  27  St.  Rep.  887  42  Hun,  148. 160 
Pro.  851  81  St.  Rep.  108  44  Hun,  147.  847, 
Pro.  484  45  Hun,  54                                       660, 698 

N.C.  58  56Hun,2aO  60Hun,426 

N  C.  62  fil  Hun,  224 

"•  ^^  68  Hun,  665, 891 

.n  '    ^^'  64  Hun,  186,  166, 

19.  1  Civ.  Pro.   47  171 

Pro.  861  2  Civ.  Pro.  1  56  Hun,  696 

8  Civ.  Pro.  84, 829,  66  Hun,  891 

on  887  67  Hun,  678,  577 

^ino    AHK  6  ^iv.  I*w>-  68.  71.  5  Red.  60,  869 

^  r&  iS  285  1  Dem.  89, 868 

Sn  ino  7  Civ.  Pro.  252,  282  8  Dem.  87, 188,  824 

™-  Jyr  8  Civ.  Pro.  115,  Is^  4  Dem.  501 

2^-  SS  9  Civ.  Pro.  204, 290  6  Dem.  870,  428 

22*  ^  11  Civ.  P«>.  «>,  104,  6  Dem.  85,  92 

^o    812.  428  9  Daly,  249 

^^'   ^•*»  12  Civ.  Pro.  204  10  Abl).  N.  C.  64 

o«.  14  Civ.  Pro.  216  18  Abb.  N.  C.  20 

r^a  16  Civ.  Pro.  89, 417  23  Abb.  N.  C.  49 

r  li?  17  Civ.  Pro.  248  28  Abb.  N.  C.  209 

t  •  2S  18  Civ.  Pro.  8,  11,  48  Super.  510 

•J?  18  52  Super.  583 

S^  88  N,  Y.  251, 546  53  Super.  515 

*S  90N.  Y.  298,   549.  56  Super.  808 

tTo  fa  656  IHow.  N.  S.  261 

?  '»Sk  92  N.  Y.  289  1  St.  Rep.  161 

P*S^  95  N.  Y.  48,  816,  2  St.  Rep.  175,  281 

J*  %f  494,  516  3  St.  Rep.  146,  3^(5. 

S;  afo  98  N.  Y.  206                                      481,  454,  618,  710 

f  P*  J?f  100  N.  Y.  547  4  St.  Rep.  195, 3iJ5, 

•iP-  tS?  Wl  N.  Y.  427                                   836,  864 

Z^'^L  102N.Y.93           *  5  St.  Rep.  7, 95, 274, 

trS'lft?  103N.Y.375                                    428,556,668,745, 

^*  r    fi5»  104  N.  Y.  509.  651                            749 

'  ^*  ^*  *^  105  N.  Y.  336  6  St.  Rep.  45,  181, 

_^  110  N.Y.    12,  513,                          283,890 

321.  562,  671  7  St.  Rep.  262.  845, 

Pro.  428  111  N.  Y.  239                                   672 

113  N.Y.    62,  152,  8  St  Rep.  Tift,  «K> 

BOO  ..?S  ^*  fJ*  ^^^  »  St-  Rep.  47,  ^, 

2":^  -'i^f •  ^'  ^^'  ^-  10  St:  Rep.  4a,  s«ft 


!ON3    CONSTRUED   ANI)  CITED, 


130  H.  Y.  489 


TCI>.  Pro.BM 
IS  Civ.  Fid.  SM    ' 


40  tian,  BI.B! 

41  Hull,  au 

43  Uan,  SI  8 


4  St.  vrp.  tan.  get 

10  Bl.  R<-p,  TM 

11  HL.  R.'p.  363 

IB  ai,  K™.  4UJ      ' 

IS  Bi.  Sj-p.  tai) 

Sl__Bt.    Hop.   MQ^ 

24  81.  RfTi.  76S 
SSHt.Hep.4e4 
S8«t.   Kpp.M,asl 


IB  Ahh.'  N.  b.  10K. 

19  Hi!  Rci>;  501        ' 
31    St   fop,    SSI. 


.A  (■' 

I  to 

ft.M4 

SBorroNs  construed  and  cited. 


JHow.N.  8.127 
8  How.  N.8.  100 
103  N.  Y.ftM 
28  Him,  548 
aikm.  888 
8St.Re|>.ia3 

841. 

6  Bern.  60 
17  tit.  Rep.  10 
aOSt.fiep.214 

84a 

106  N.Y.  817 

844. 

BCIv.  Pro.  101,875 
6  Civ.    Pro.     117, 

1^,268 
9CiY.Pro.277 
42  Hon,  07 
K  Super.  7 
SDem.  11 
8St.  Bep.441 

853. 

flOSUBep.  578 

853. 
28  Hon,  871 
41  Han,  604 
6StKep.288 
12  SL  Rep.  677 
14  Daly.  £d 

854. 
6  Civ.  Pro.  860 
8  Civ.  Pro.  886 
11  Civ.  Pro.  444 
16  Civ.  Pro.  188 
87  Hon,  245 
I  How.  N.  S.  8S 

855. 
6  Civ.  Pro.  250 
16  Civ.  Pro.  188 

856,  857. 
8  Civ.  Pro.  260 
27  St.  Rep.  862 


867. 
8Civ.  Pro.  860 
28Abb.  N.C.  875 

868. 
8  Civ.  Pro.  860 
KCiv.  Pro.  200 

869. 


870. 

4  Civ.  Pro.  88,  88, 
828.^.844,^ 
6  Civ.  Pro.  96 

6  Civ.  Pro.  J  82 

7  Civ.  Pro.  169, 426 
12  Civ.  Pro.   4 

14  Civ,  Pro. « 
82  Hun,  18 
S5  JIan,  480 
87  Hun,  888 
98N.  Y.88 
101  N.  Y.  176 
106N.Y.  272 
109  N.  Y.  81 
66  How.  287 
«^w.N.  8.  270, 

12  Abb.  N.  C.462 

20  Abb.  N.C.  235 
48  Super.  101 
12  Daly,  6 
6  Dem.  260 
6  St.  Rep.  829 
8  St.  Rep.  710 
14  St.  Rep.  845 

688*  ^^'  *^'  *^* 
31  St.  Rep.  86 

870,  et  seq. 

0  Civ.  Pro.  1.  Si 
13  Civ.  Pro.  I27 
16  Civ.   Pro.   198, 
893  ^ 

16  Civ.   Pro.    75. 
420,  489 

17  Civ.   Pro.  199. 
209,267  • 

18  Civ.  Pro.   261, 
804 

6  Dem.8G7 

871. 

1  civ.  Pro.  41 

7  Civ.  Pro.  169 
18  Abb.  N.  a  241 

7  St.  Rep.  403 

8  St  Rep.  710:  / 

872. 
1  Civ.  Pro.  4L  294 
4  Civ.  Pro.  a& 

6  Civ.  Pro.  101 

7  Civ.  Pro.  109,426 

9  Civ.  Pro.  804 
12  Civ.  Pro.  4 

14  Civ.  Pro.  79 

15  Civ.  Pro.  893 

16  Civ.  Pro.  68 

17  Civ.  Pro.    J99, 
209  ' 

i8Ciy.Pro.SOi 
^N.  Y.82 


109  N.  Y.  81 
118  N.  Y.  90 
8  Dcni.  298 

5  Dem.  857 

6  Dem.  269 
26  HuQ,  438 
29  Hun,  411 
80  Hun,  61, 7P 
31  Hun,  484 
37  Hun,  531 
42  Hun,  604 

48  Huu,  820 

60  Hun,  181 

67  Hun.  187 

11  Abb.  N.  C.  419 
22  Abb.  N.C.  116 

49  Super.  189 
51  Super.  532 

68  Super.  267 
56  Super.  2C8 
67  Super.  589 
67  How,  209 

I  How.  N.  8.  444 
8  How.  N.  S.  260 
2McC.819,821 

6  St.  Rep.  228,  829 
6  St.  Rep.  425 
8  St.  Rep.  710 

II  St.  Rep.  382 
12  St  Rep.  130 
14  St  Rep.  845 

19  St  Rep.  281,  905 
21  St  Rep.  743 

23  St.  Rep.  879 

24  St  Rep.  860 

26  St  Rep.  82 

27  St.  Itej).  873 

28  St  Rep.  15,214. 
583 

30  St  Rep.  20,560 
32  St.  Rep.  5J7 
14  Daly,  309 

872,  subd.  2. 

61  Hun,  875 

872.  subd.  4. 

12  Daly,  839 

8!Za»  etseq. 
10  Civ.  Pro.  178 
17   Civ.  Pro.    113, 

873. 

I  Civ.  Pro.  41,  92 
5  Ciy.  Pro.  101 

7  Civ.  Pro.  169 

14  Civ.  Pro.  79 

15  Civ.    Pro.    19a 
393  ^ 

II  Abb.  N.  C.  421 
22  Abb.  N.  C.  116 

36  Hun,  288 

37  Uan,  329 
31Hnn,23a 
50  Hun,  ia\ 

1  How.N.8.4W> 


109  N.  Y.  81 
118  N.  V.  «> 

»  super.  SOa 
in  Snpor.  531 
BBt.   R»P-W 


,    CONSTRUED   AND  OITKD.  H 

ooo  K  SI.  Bap.  SM 

,     ^^..A  SSSLRep.SlO 


»9LRep.Bl-J 
30  St  Rap.  «1.  St 
14  Daly,  909 


875. 
48  Bopsr.  101 
T  St.  Ri:p-  403 


38  St.  Bep.  BS3 


SSI.  Enp.  IB* 
B  9t.  Rep.  8ia 
7  St.  Rep.  )^ 


38  nun,  37a 
a  St.  Eep.  SK 
20  St.  Rtp.  70 


IT  Cit.  Pro.  2*8 

893. 
B  O'.  Pro.  IM 


gs  N.  T,  B8 
as  Si.  Ji^  IS,  BBS 

mac  Rap.  iiio 


ga  St.  'Sef.  8M 

BTHaD,14S 

917. 
9  ClT.  Pro.  Ija 
3S  su  B«p.  sao 


SECTIONS    CONSTRUED  AND  CITED.  27 

928  84  Abb.  N.  C.  458  44  Han,  668 

81  Hnn,  619  W  Hun,  887  8  How.  N.  S.  428, 

18  St.  Bep.  lots  ^^^ 

*^  QOA  62  Super.  859 

^^  .. «     ^S^i  M  Super.  146 

11  Cir.  ?n>.  42S  JJ  fiS? *  5*  5'  5S  12  St.  Rep.  66 

104  N.  Y.  163  24  Abb^  N.  C.  468  20  St.  Rep.  801 

»St.Bep.981  S?li*S®P*SS  29St.  Reu.179 

S  I?'  ^£;J^  24  Abb.  •£,  C.  169, 

934^  66Hun.&7  884 

fs?»;^^  »«5.  970. 

5  St.  Rro.  100  1  Civ.  Pra  S»  8  Civ.  Pro.  807 

ftoK  16  Abb.  N.  C.  28S  9  Civ.  Pro.  6 

WOO.  17  Abb.  N.  C.  296  44  Hun,  188 

2  Civ.  Fro.  178  24  Abb.  N.  C.  828,  62  Super.  476 

18St.Bep.812  468  6«  Super.  72,  146 

SB  St.  Bep.  TOO  66  Hun,  887  7  St.  Rep.  789 

a  St.  Rep,  601  ,  89   St.    Rep.    179,  80  St.  Rep.  966 

llSN.y.«45  886  109N.Y.468 

121 N.  Y.  477  81  St.  Rep.  146 

971. 

986.  966.  6Civ.  Pro.*426 

18  St  Bep.  812  S  ?V?®fi-  l^..o  13  Civ.  Pro.  216 

19  St.  Bep.  815  24  Abb .  N.  C.  468  17  Civ.  Pro.  76 
81  St.  Bep.  691  ^  H^°»  887  95  N.  Y.  252 
121 N.  Y.  477  114  N.  Y.  499 

QA7  44  Hun,  2, 188 

11 8t  Bep.  lOB  16  Abb.  M.  C.  288  »  fS^.  Jg 

14  St.  Bep.  23 

943  968.  18  St.  Rep.  477 

<XcC  166*  IClv.Pro.  J88  208t.Eep.801 

lt^\7.m  9  Ov.  Pro.  6,  40.  Slt-S^-|i 

m  Kt  TiAn  jMA  226  80  St.  Rep.  622 

U  SU  bS:  S^  12  av.  Pro.  222  81  St  Rep.  611 

^^  14  Civ.  Pro.  146 

«'*o-  96  N.  Y.  108  n  pi^  p,rt  dsK 

48  HUB,  627  ISSy'^        •  8How'n.-S%8 

945.  1(»  N:  Y;  202.  863,  g  A2b.' K  C.  298. 

46  Hun,  870  AAjinr,  9  ma  299 

12  St.  Bep.  888  i!  S^"'  gJ^  101  N.  Y.  179 

8H°ow.'lf?'s.  488.  14  St  Rep.  23 

952.  627 

4  Civ.  Pro.  11  62  Super.  859,  476  974. 

68  Super.  71,  144,  9  Civ.  Pro.  6 

ana  ^^^  10  Daly,  503 

^  „  ^^\  55  Super.  156  52  Super.  476 

96  N.  Y.  684  56  Super.  14  53  Super.  72 

17  Abb.  N.  C.  298,  55  Super.  155 

057  299  109  N,  Y.  468 

KN  Y  624  21  Abb.  N.  C.  278  12  St.  Rep.  66 

Shuii,*^  5  St  Rep.  84 

46  Hnn'  870  6  St.  Rep.  896  Qntj 

f2lW«8  r8t.K^^^  p 

»N.  Y.  684  25  St  Rep.  52  Jl  r>  ll^'  f^ 

48  Hun,  885  81  St  Rep.  611  12  ^J v.  Pro.  173 

82  St  Rep.  99  12  S""*  ?''•  ^St 

^^^^  *^  18  Civ.  Pro.  "ZX^ 

w3.  19Civ.PT0.4ia^'V 

Tt^S^'JS?  «^     S^^'  18  Abb.lS.  C.4Q'.\ 

m8LBeiKS4S  9  Civ,  Pro.  40,  226  484 


SKOnONS   COKSTKDXD  AXD  CITXD. 


ttsn.Y.m,  8 

117,  aio 

HBaper.CM 


IflClT.  Pro.  IM 


1  CIt,  Pro.  KS 


KEdii,T1 
40HaD,4U 

WN.T.«I> 


I  ciT.  Pro.  an 

lOClT.Pio.  110 
M  N.  T.  M 
S  Bun,  Tl 

967,  Hibd.  & 

U  St.  Bmi.  IW 
CSEim,jM 


IB  Civ.  Pro.  IW 
ITfiv.Pro.  f» 
BaW.  T.  KS 
107  N.  T.  Ml 
llfl  K.  T.  m.  MB^ 


MSLBep.Sia 
28  St.    Bep.  a 


Hep.  a, 

to  St    Bep.    I 

MD4ly,«Fr 


S  Abli.  H.  o.  m, 
S3. 14 

stSdiLau 

38  81.  Ben.  7W 
J08LHJP.W0.M 


Olr.PialH 
C)t.  Fro.  IIS 
t  CtT.  pro.  KT 

BSt.heB.'TW 
llSN.Y.'in 
7SDpei.  m 

996. 
Clr.Fni.414 
CI*.  Pro.   MB 


H  N.  Y.a48 

■~  N.  Y.eea 

N.  Y.  171 


iSAbb,  N.  c.  n. 


1v.Fro.Se8 

w.  pntasa 

Jiv.  Pro.  127 


ICli.  Pram 


17  CiT.  Pro,  lis 
11  St.  Rep.  aw 

3s  St.  B«p.  aia 

57  8t  Kei>.  en 

58  8t  Bsp.  ggg, 


lOSN.T.tn 
18  Abb.  N.  C.  a 

sat.  Sep.  en 


SCIr.FR>.«tt.a« 


SBCTEIDNS'  CONSTRU]^  AND  CITED.  ^ 

Q^  {j0g  10  Civ.  fro.  I(i7« 

'•Y.«8  1003.  „^,    p^  ^^ 

JI.Y.231  2  Civ.  Pro.  88  12  ttv.   1*0.448. 

».  Y.674  eCiv.Pro.426  ijirS.  t>m    ^i  ^ 

an,  64  7  Civ.  Pro.  164  ]l  g}J-  ™-  ^' « 

«Jy,  381  87  N.  Y.  681  JSSl'  S^-  f* 

.Bep.4a8  81N.Y.689  JoSSAfSi 

t.Bep.«B  86N.Y.2B8  MhSS!^ 

t.Bep.878     .  86Hlui«4S4  SaSSS'^ 

t.Kep.88  66Hiin,896  MHSS*S«f1 

t.Bep.aW_  168t.iep.8(T7  52Abb'Nc3»l 

5t   &p.    147,  17St.Kep.987  18Abb  N  C   m 

1.  800  80  St  Bep.  066  iTo     ^'^'^^^ 

t.  Rep. «»  81  St.  Kep.  218  -^^ij  «  Kei 

$;,?irc"i8*^  14Daly.6«J  mNilim 

^r  fl»  »  Super.  154 

«*"•  ^  1004.  8  no^N.  8.  627 

7  Civ.  Pro.  164  Jl,?^»  ^„^. 

1000  1  St.  Bep.  241 

ir  Pml'b6  1  AftK  ^  St-  ^P-  ®^ 

i^'  pj?  M7  ^S^'^  8  St.  Bep.  657 

II'P^'S  19Civ.  Pro.  220  12  St  Bep.  66 

11'  SS*  U&  81  St  Bep.  89  16  St  Bep.  497 

r  J;  tS  32  St  Bep.  472  18  St  Bep.  889 

[^  Jg  56  Hun.  217  81  St  Bep.  121 

:^:  N?  C.  8  1008.  1015. 

bb.  N.  C.  79  9  Daly,  880  1  civ.  Pro.  840 

N.  Y.  M2  5  St  Bep.  84  7  civ.  Pro.  188 

».  Y.  B74  18  Civ.  Pro.  286 

.  Bep.  87  ^nAA  19  Civ.  Pro.  01 

•  ^P-  3S  o«  XT  V  M9  11  Abb.  N.  C.  114 

t.  Bep.  ^  ??K?N  Y^  18  Abb.  N.  C.  87, 

^  S^-  ?5^  J^^v  880  384, 410.  416 

Jairfi)"^  fs?°Ref399  SC'ft^ 

5  St  Bep.  84  54hSS'i91 

^  AA-i  7  St.  Rep.  780  gj  g°2'  JgJ 

.1  ^SS^'l46  82StBep.99  JI&fTOO 

rYfSs'''  1010.  82  St  Bep.  516 

JJJ'SSf  7CiT.  Pro.  202  -^-^ 

^.Y.674  17  Civ.  Pro.  187  ^^,     lOlO- 

N.  Y.  96  43  Hun.  444  8  Civ.  Pro.  70 

S-^-^i^n  S  super.  286  10  Daly.  15 

Vhh'N    C  409  1018. 

fbb.N.C.TO  1011.  12Civ.Pro.a«4 

it  Bep.  467  1  Civ.  Pro.  40  14  Civ.  Pto.  62 

H.  Bep.  842  11  Civ.  Pro.  94  ^  Hun,  200 

it  Bep.  147  15  Civ.  Pro.  112  ??i"°'8IS 

St    Bep.    478,  44  Hun,  568  ?ii^°'IJ2 

J9  8HOW.N.S.  850  jPo°°^'^c« 

8  St  Bep.  657  2  St  Bep.  189 

-  ^2^'^  1012  1019. 

?iv.  Pro.  408  lui-o.  .^^  ^- 

:iv.  Pro.  211  11  Civ.  Pro.  94  g  «▼.  ^'  Jig 

^v!  I^.  220  1012^  snbd.  3.  f H^riJ.^  8. 72 

Hn^in  42  Hun,  604  48  Hun,  612     _^ 

^  V  «i  21  Abb!  N.  C.  aSB 

titeD  175    .  1013.  15  St  Bep.  Vm 

k  B?i..  688  3  Cir.  Pro.  ;aW,  M?  81  St.  Hep  «» 

St  Sep.  147  4Civ,  Pro.aOQ,a02  »9  ».  Y.  11* 


^P^"         SECTIONS 

CONBTEUED  AND 

crTED.       ^^^1 

1                lOSl. 

KSppe..M4 

_.JH 

6T  Blliwr.  B08 

23  Abb.  N.  C.  B8a 

4(1  n^,  av^^H 

11  St.  »p.  61B       •( 

1035. 

lTCiy!pro.'46, 187 

21  St.  Bap.  708 

1176.      ■ 

BSN.Y.MO 

«1Hdii,4G6 

^       U  Hun,  SOI 

1037. 

10  Bl.  Hep.  307 

m       lgAbb.N.C.45S 

110  N.  T.  IM 

1180. 

^     SI  Abb.  N.  C.  ass 

a  n™.  N.  8.  483 

13  Ciy.  Pro.  S» 

■      B])«in.S78 

to  Hnii,  3D0 

I  f,sy%- 

1033. 
an™.  N.a.«3 

20  at.  Hep.  40 

m    aisLH^^'™ 

lB8t.  Ktp.  018 

H      M  QHly,  4S5 

f          loss. 

1038. 

Ilea. 

8Bow.  B.  S.  284      '■ 

12  c'v.  m.  334 

loss. 

1185.                1 

UC..Pro.S3i! 

?,s''^^^^          ! 

J7t;T.PtP.2« 

101™.  Y.  a'i8 

18  C  T.  Pro.  sa 

ta  Snpec.  14T,  tX 
13Abl).N.C.  KB 

lOil. 

illf 

1186, 

-?o?rv.?^^"'. 

Id  Ciy.  Pro.  IS     ' ' 

K3Btm,  441 

1051. 

sisa.», 

aHow.N.e.sM 

1187. 

aet.  Bep. ;» 

BCW.Pro.a 

1058. 

siil:B^;"fl 

sitow.  N.a.aM 

K        WSufibp.  IK 

UIN.Y.  3M 

K  .  S8  St.  Rep.  473.631 

iisa 

10  D«lj,  418 

■      S9^SI.  Hep.  26.1130, 

105B. 

H       laL  Bep.«8 

8now.N.a.t!« 

■      S1SUBCP.G11 

118S. 

■ 

1003. 

SClv.Pro.lM 

■          loss. 

iioH.y.m 
IMS,   et  Bcq. 

BCW.Pro,aa 
11  Cly.  Pro.  SOO 
IB  av,  Pro.   IBl. 

■        JT  Civ.   p™.   S4a 

la^v.  Pro.  218 

•  K.V"!I.,» 

113  N.  T.  6ia 

loea. 

49  Sapor.  S18 

24  at.  Sup.  1B7 
as  St.  Sep.  B7S 

lis  N.  T.  IBB 

SIHm.SS9 

10711. 

1900. 

8I>^in.lBE3 

Bl  Abb.  N.  C.  42* 

14CI»,  Pro.43fl 

MHun.BB! 

ISClv.P™.  Olfl 

SMcC.  258 

42  Hna,  eO« 

47BI1I1.1SS 

Sa  Urn.  SIB             1 

38Ai)h.w.  e.«» 

H  Ban.  m,  198 

109S. 

MHOB,  DM 

17Sl.RBp.2Ifl 

2iAbb.H.c.aa  , 

13  Daly.  037 

21  St.  Hep.  708 

B8t.Eflp.40S 

me. 

ai  St.  Bop.  SO 

14  BU  Rep.  ISO 

SUow.N.B.4Ba 

1153. 
]4  DalJ,  Wi 

12M. 

4  civ.  Pro.  ^ 

k  ._.  .    . 

■  -^^ 

SECTIONS  CONSTRUED  AND  CITED.  31 

NBub,  544  80  Abb.  N.  C.  ^  1227. 

tfHan,fie6    .  85  Abb.  N.  C.  896  17  Civ.  Fro.  43 
atHow.  441 

ttAbh.N.c.  a».  1214.  1228. 

TStBep.  90  i22^-  ^k^  "^  Civ.  Pro.  808 

81  ^  ^8  f{?^*^^  .«„  13  Civ.  Pro.  895 

n  St.  Imrwa  *  H**^-  ^-  ^'  ^^  19  Civ.  Pro.  808 

884  80  Hun,  154 

SlAbb.N.C.888  81  Hun.  140 

1906.  11  St.  Bep.  488  44  Han!  200 

4CIt.  Fro.  488  81  St.  Rep.  710  »7  N.  Y.  610 

iChr.  Fro.  874  9  St.  Hep.  789 

BOt.  Fro.  171  1216  12  St.  Eep.  668 

?^^m  iociv.X.'60  glt-^?2r 

n&M  Ih^^n! S.  884 )  g Abb  £ C.  6 

1206.  12ie.  1229. 

JS"-  &  51  1  Civ.  Pro.  880  }i%^;  ^S 

l?i-  5**ii?  «  Civ.  Pro.  880  "  Civ.  Pto.  94 

MkV?^   «»  «  Civ.  Pro.  866  tJSSS'lS 

•Abb.  N.  C.  888  14  Civ.  Pro.  45  ?J  ?SS»  ""^  oiw 

11  Abb.  N.  C.  180  il  Abb.  N.  C.  268 


1207. 


18  Daly,  493 


\^'^m  121^-  1280. 

eS'pSlS  1  Civ.  Pro.  280  48  Hun,  604 

S^£«8  fi^i^hh^TlM)  18Abb7N.C.409 

Q  Bma.  «)5  "  Abb.  N.  C.  180 

ttAbKN.  CM  ^,,^  1231. 


E^  bS*  S«  «  Hua,  838  42  Ilun,  604 

SS*  1^-  ?i?  18  Abb.  N.  C.  409 


S^wS*'-^®  1219.'  14  Civ.  Pro.  176 

48LRBD  7a. "^^  '^^^  ""^^   *^  07  N.  Y.  610 

BSt  Bep!  816 
(St.Bq>.  10 

a  St  Bep.  880  1221.  ^^„^ 

J  St.  Bep.  280  42  Hun.  604  1232. 

» St.  Bep.  915  81  gt.  Aery,  710  18  Abb.  N.  C.  411 

B4  Hun,  191 

1209.  1221,  subd.  8.  .„^_ 
M  C!v.  Pro.  888  18  Abb.  N.  C.  410                                 12d0. 
ttCir.  Pro.  40,  42  88  St.  Rep.  936 
a  Super.  860                                         ,„^  119N.y.l53 
ttASb.N.C.  804                                1222. 

»St.  Bep.  878, 7U  8  Civ.  Pro.  871  .^^„ 

«8t  Bep.  987  21  Abb.  N.  C.  888  1^37. 

8 St.  Bep.  1079  18  St.  Rep.  824  8  St.  Rcp.169 

117N.T.491  24  St.  Rep.  229 

HSU.  Y.  868  ^ ««„  28  St.  Rcj).  936 

1228.  119N.Y.153 

^^,^  81  Abb.  N.  C.  888 

1210.  io^n 
ttChr.PP0.888                                    ioqI  l^^^-    , 
SDem.879  „^,     ici^;^  11  Civ.  Pro.  42t 
ISt.  Bep.  87  ?  Civ.  Pro.  871  41  nun,  355 

8  St.  Bro.  745  42  Hun,  878  2  St.  Rep.  592 

IC  St.  Rep.  255 

1911  1225. 

irt,  ^  V*  »  Civ.  Pro.  177  1241 

«J7'  ^'^  8  How.  N.  S.  488  .  „.     ii^^\ .« 

S  ?tK^-  S9L^  B3  Super.  147  i  Civ.  Pro.  148 

» Abb.  if.  C.  896  101  N.  Y.  179  I  V,'T-  ^^°-  ^?J. 

8  (.IV.  Pro.  191 

-««„  29Ilun,  C.*K) 

1212.  1226.  41  Hun,  m2 

MOT.  Pro.  87ft  18  Abb.  N.  C.  410  48  Super,  i:^^ 

VHim,  54B  88  iS^  Hep.  986  56  Snpor.  2V)5 


83                SKCTIOKS 

CONSTUUED   AND 

CITKD.            ^^H 
an  Aiih.  N.  c.  »a» 

1267. 

MuU  1135.  406 

,1sL"^"Bfla 

30Bl.Bcp,6<M 

1379. 

1348.- 

1269. 

6  cw.  Pro.  4m 

El  nun,  6i» 

7  Civ.  Pro.  3« 

«iii,o;68a 

BCiv'.Fro.  )*8 

^N.Y.teS 

91N.Y.1T1 

IMS.  T.  sea,  S7a 

1347. 

m  N.  Y.  46T 

U  N.  Y.  80,  6ia 

mN.Y.sw 

B5  nnw.  BIl 

43Uiin.«oa 

MHoulnS 

1350. 

rsi 

BO  St.  K«P-  609 

1369. 

TSt.Bep.aBB 

1251. 

11  civ.  Pro.  sal 

1273. 

sIhi.^.4OT 

33  St.  Rep.  »3 

m^.'r.m 

Ir  CW.  Pri-l 

S7  at.  Sep.  4BB 

,i  Him,  m 

4nU"ii,S8l 

iAbb.N.O.tfl 

ISSLRcp.M 

1379,  et  sell. 
ISCiV.PrcBaS 

BiBnper.liffl 

M  at.  Rcp.  laa 

IB  SI.  Ei-p.  aw 

IIBN.Y.HB 

1330. 

38  at.  Hep.  ?4 
36  Bt.  Bep.  m 
81St.Eap.8BS 

1Q73.  el  scq. 

17  Cii.  Pro.  IBO. 

«Iii.ii.6l3 

1SG3. 

348 

4  at.  H«p.  M8 

5  St.  Hop.  J3T 

»Bt.S«p.SlT 

1374. 

aasi.  itep.w 

»ibb^' tfl 

BClT.Pto.  ilB 

11  cw.  Pro.  ui 

1361. 

^BuD.4B!>  ' 

i7av.p™.a 

7Clv.rra.  W5 

S6Hi.0,fl(ll 

iRN.Y.Ba2 

^^■.^ 

sr.;!? 

IMN.V.BaS 
44  Hun,  819 

la  civ.  Pro.  ^ 

SB  nun  400 

rst.  R^p.  739 

ao  St.  Rep.  858 

i7Hm;sW.808 

8  St.  Hep.  78T 

B  9t,  Hep.  87 

liBBl.Ecp,4« 

23SI.  Bop.  568 

1355. 

■J7St.&=p.TO4 

1283. 

rii>n^' «. 

KSL.  Bop.  m 

IS  civ.  Pro.  88 

mW.Y.Ml 

« 

1250. 

1374,  etBoq, 
17  Civ.  Pro.  3« 

13  Abii.  N.'C.  « 
.   BDem.Sa 

BT  N.  Y.  10 

1375. 

H^n  0M°' 

IBCW.  PrD.S48 

87  si^Rfp.  as* 

j9at.Btp.S71 

S  Bt.  Rap.  IE* 

1377. 

17  Civ.  Pro.  1,8 

1383. 

1360. 

33  Hun,  B81 

08  N,  Y.  IM 

flCi'.  Fro.BlB 

B7  nun,   308 

23.st.Kcp.  588,  BaS 

lis  N.  Y.  63 

32St.Itep.lia 

1284. 

1201 

IS78. 

08N.Y.  4M 

sost-Eep-eiM 

IS  civ.  pro.  M 

139S. 

67  Iloit.  m 

08  N,  Y.434 

1396, 

03N.Y,340 

Q  et.  Bop.  MO 

SBCnONS    COKBTBUED  AK]>  CITED.  33 

1287.  18  av.  Pro.  90  1806. 

1388.  JS  gJ:  S^P-  ^  g  Super.  209 

1889.  o^   ^^^  1807. 

ofi -hr    viSi  8Civ.Pro.879  Hat    R-n  IM 

98N.  T.4S4  87N.Y.  608  OBt.  Kep.lW 

104N.  Y.618  ^^^^ 

1290.  ^  Abb.  N.  C.  91  1808. 
18  Civ.  Pro.  68  J?o?- J-  ^^ 
15  Civ.  Pro.  486  129a  ^^  ®^  ^*P-  ^*^ 

I'hVS'  1(Sn.y:^18*  1809. 

2hSS*SI  HON.  Y.  665  18  Civ.  Pro.  879 

7S?^n9i.i  11»  N.  Y.  117  18  Civ.  Pro.  19 

7  5>t.Kcp.  215  28  St.  Rep.  963  17  Civ.  Pro.  88 

24  Abb.  W.  C.  91  101  N.  Y.  289 

1291.  8  Uow.  N.  S.  504 

15  Civ.  Pro.  436  1299  *^  St.  Rep.  8 

13  Abb.  N.  C.  16  o  ri„  VZ  9^  ^  "^^  ^P-  ^'^ 
96  N.  T.  484  ®  ^^^*  ^'^'  *^  »  St.  Hep.  862 
43  Unn,  567  98  A^bb.  N.  C.  428 

1800.  57  Super.  408 

10Q0  2  Civ.  Pro.  194 

10Civ.ftJ.-19  Jo'cWpSJw  1^^^- 

10-4  N.Y.  464  OTiVll'S?  9Civ.  Pro.  100 

2  St.  Rep.  58  M  Qni^rift  14  <^'iv-  !*«>•  ««^ 

24  Abb.*^N.  C.  824  9  s?  I^n  K1  92  N.  Y.  582 

1293,  et  seq,  28  St.  Rep.  868  •  „ow'  n  s  w 

14  Civ.  Pro.  172^  M  Ilnn,  «K)  Jg^g^-'  V'  «« 

26  Abb.  N.  C.  61  le  St.  ^j,.  962 

8  Civ.  Pro.  94  loOl.  1311 

11  av.  Pro.  854.  9  (iv.  Pro.  128  QD^iy  173 
418  lii  Civ.  Pro.  75  »-^a»y»  iL-J 

12  Civ.  Pro.  168  16  Civ.  Pro.  898 

14  Civ.  Pro.  176  »^  N.  Y.  645  .  _  .  ^ 

15 Civ.  Pro.  68  10}  N.  Y.  898  1812. 

16  Civ.  Pro.  lir  121  N.  Y.  156  95  N.  Y.  675 

17  Ci  V.  Pro.  145  27  Hun,  884  117  N.  Y.  116 

18  Ci  V.  Pro.  90  88  Hun,  581  6  Dcm.  287 
65  How.  41 « 806  41  Hun,  466  26  St.  Rep.  641 
44Huii,909  42Uun,604 

19  Abb.  N.  C.  486  18  Abb.  N.  C.  409  ^^.^ 
9 St.  Rep.  563  4  St.  Rep.  202  1315. 
10  St.  Rep.  161  5  St.  Rep.  688  8  Civ.  Pro.  414 
16  St.  Rep.  889  7  Si.  Rep.  420  10  Civ.  Pro.  240 

18  St.  Rep.  797  13  St.  Rep.  728  92  N.  Y.  687,  632 

19  St.  Rep.  296  22  St.  Rep.  289  2  McC.  842 
80  St.  R^.  280  28  St.  Rep.  60.  862 
106  N.  Y.  663  80  St.  Rep.  500  j3^q 

-*^^^       .  *n^^  OClv.  Pro.  121 

1294,  et  seq.  1303.  9  civ.  Pro.    12^ 

14  Civ.  Pro.  187  8  Civ.  Pro.  87  851 

18  Civ.  Pro.  45  9  Civ.  Pro.  122  10  Civ.  Pro.  107 

14  Civ.  Pro.  290  12  Civ.  Pro.  75 

1295.  18  Civ.  Pro.    360,  16  Civ.    Pro.    llf^ 
Sfiv  Pro  ]fl4  877  398 
8  Civ  So  04  1  Connoly,  170  17  Civ.  Pro.  145 

90N.Y.546  a5N.Y.645 

-o/^  9  Daly,  173  104  N.  Y.  398 

1296.  63  Super.  16,  20  121  N .  Y .  156 
2av.Pro.194  J5  St.   Rep.    745,  27I1ut\,384 

8  Civ.  ^  ^  y«  2^  «  88  Hun,  ^\ 

uav.  Pro.  a  1931.  Rep.  SOT  41  gun  457 


18  Abb.  N.  C.  481 


r 


I 


a  Bt.  Bup.  fiffl 

18  81.  R*l>.  T38 
)2  St,  Rcii.  aSB 
SS  Bt  B«p.  1«.  a 
nSt-Bep.  S(!>t 
)S  SI.  Rep.  844 
SO  St.  Rop.  BOO 

14  sii;.  n 


SECTIONS    CONSTRUED    AND   CITED 


14Civ.  Fjo.415 
IBCW.  Pru.ST7 
iOAbb.  N.  C.  407 
4a  Hnper.  SM 

M  Sun.  183 
lOT  N.  T.  MS 


66  Bow- 1149 


19  at.  Hep.  S3S 
83  HL  Sep.  BOa 


1337. 

B  Civ.  pro.  840 
eciv.  Pm-  *» 


I 


ii.  19 


Ji,  SIS 


IOC 

eoH — 

^  Hun,  2„,  „.. 
M  Hon,  BOS 
g  DaW.  ITS 
too  N.  T.  fllfl 
M  Snpar.  380 
4  m.  Rep.  463 
in  BL  Rep.  9 
aasi.  Rep.  1«7 
328t.  Sep.  1088 
H  Abb.  N.  C.  241, 
S4S,34fi 

S3  Abb.  s.  c.  oe, 

97,  lOD,  104 

1336. 
14  Cly.  Fro.  *» 


a  Civ.  Pro.  826, 31 
7  Civ.  rro.  132 
im'N.Y..645 


0CW.Fro.2».  S88 
10  DaV.  86S 


4  Civ.  Fro.  S34 

18  Civ.  Fro.  B» 

19  CW.  Pro.  lOa 


Bl  N.  T.  46! 
98  N.  T.BOl 

103  N.T.  ire,  ■ 

109  N.  T.  4M 
111  ::.  Y,  884 
ueN.Y.  M 
131  N.  r.  97,  ISA 


v.. 


LS  N.  Y.  ;j23 
1340. 


SECTIONS    CONSTRUED    AND  CITED.  8$ 

6 CIt.  Fro.  81  18  Abb.  N.  C.  884,                                1855. 

MHim,6  412                                           42Hnii,  88 

18«.  1348.                                    1356. 

S?^-  S?-^  E  ^J'fe  ^-  ^^  '                     2  Civ.  Pro.  879 

S  ?^  S'^  ^  ^  ®*-  ^P-  '^'^                            8  Civ.  Pro.  m 

18  Abb.  N.  C.  63  16  Civ.  Pro.  119 

1349  64  How.  881 

1842.  lOCiT.  Pro.'lOT                           ^gSS'SS 

6Civ.Plo.74  93N.Y.  650                                S§S«'JS 

16  Civ.  Pro.  66  181  N.  Y.  166                               Jf  g°":  °?^, 
n  Civ.  Pro.  818  81  Hnn,  681                                 ^^  ^^  l^P-  ^^ 

19  Civ.  Pro.  1  41  Hnn,  456 

64 How.  515  42  Han,  604                                            1857. 

ifT?-  ^i^  IS  ^^^'  \£'  ^                        2  Civ.  Pro.  879 

Jl  Hnn.  m  58  Super.  644                               15  civ.  Pro.  119 

67  Hm,  42  1  St.  ^p.  99                                 16  Civ.  Pro.  126 

88tRep.41J  80  St.  Rep.  600                             83  Hun,  279 

Sf^5®P•i?  14  Daly,  tl                                   48  Hun  606 
«  St.  Kep.  28                                                                                   16  Abb.  N.  C.  282 

1350  ^07  N.  Y.  272 
1844.  17  Civ.  Pro.'48  ^2  St,  Rep.  gO 

17  Civ.  Pro.  1T8  98  N.  Y.  660  ^  ^^'  -^P-  ^^ 
ao  St.  Bep.  564  94  N.  Y.  248 

121 N.  Y.  67  ^  1358. 

1HAA  f^  ?^'  S^«  43  Hun.  506 

lo40.  18  Abb.  N.  C.  409                          1  How.  N.  S.  190 

7av.  Pro.  188, 190  80  St.  Rep.  600, 685                      1  ti  w.  i>i.  ».  iw 

K  Civ.  Pro.  828  -otA 

15C1V.  Pro.  lli^  IQR1                                           l3o9. 

41  Hnn,  11  ^  ^     lf«l-   ^.  43  Hun,  606 

48  Hon,  164  1  Civ.  Pro.  9,  216 

5  St  riep.  180  ?  C/v-  ?rf»-  808                                      1  oz*! 

ao  St.    Hen     40fi.  14  Civ.  Pro.  860                                      lool. 

5{5;898  15  Civ.  Pro.  22. 42.  64  How.  331 

M  St.  Bep.  817  ^g  ^^^  p^  ^^ 

19  Civ.  Pro.  203  ,o   pj^  SLf^S*. 

1346,  Subd.    1.  103N.Y.659  ^3   Civ.   Pro.   314, 

14  St,  Bep.  686  18  Abb.  N.  C.  62.                         ^ 

68 
1  St.  Rep.  99  1365. 

1347.  3  St.  Rep.  611  4  Civ.  Pro.  63 

4  Civ.  Pro.  208  10  8t-  R^P-  «93  8  Civ.  Pro.  60 

5  dr.  Pro.  76  ^^  St.  Rep.  766  15  Civ.  Pro.  227 
7  Civ.  Pro.  m  190  iS§J-J^P£!5  lDem.175 

15  Civ.  Pro.  ids  80  St.  Rep.  223  38  Hun,  149 
19  CSV.  Pro.  91  f?J^°}-^  110N.Y.866 
41  Hon.  11,  684  1^  I>aly.  21  18  St.  Rep.  86 
56  Hnn,  216 

f8?R^^«9  1352.                                    1366. 

4  It  rIp'  «M  «  CiT-  Pro.  259  2  «v.  Pro.  186 
MD«^21  8 C'v.  Pro.  *»  f  C  v.  Pro.  88 
a  bC^.  8«  13  Civ:  Pro.  ^  6  C|y.  Pro.  m 

Sitl^iig  li8i?:?JS:^3  ?.^I^.^"«.% 

n  St.  Rep  90  2  St.  Rep.  103 

5  St.    &p.    516.  16  St.  Rep.  944                                        1367. 
820  43  Hun,  126 

1353.  44  Hun,  591 

1847,  subd.  2.  9  Civ.  Pro.  431  HO  N.  Y.  366 

17  (Sv.  Pro.  76  10  Civ,  Pro.  240 

16  Hun,  484  J,  Civ.  1^    172                                     1368. 

66  Hun,  218  W  gow.^l  1  ^i y.  Pro.  402 

114  N.Y,  499  fl?°5'^ 

1  St.  Rep.  72 

ioi>*        v^    V  7St.Rep.4S0                                           1S69. 

^^I'  i?        ^  ^gJ-  5^^'  o^  8  Cnv.  Pro.  60 

^^''^  ^  ^  ^^'  ^^P'  ^  15  Civ.  Pro.  W 


SECTIONS    CONSTRUED   AND  O, 


1370. 

t  Cl».  Pnj.  8B8 
■    -1».  Pro.  1(2 

;    1370,  nabA.  3 


1871. 

B  Civ.  Fm-  (M 
K  Huo,  4*5 


20  Abb.  S.  G  11 
31  SI.  Rep.  BW 
lil  N.  Y.  8M 

1880. 

41  Hnn,  109, 199 

4  at.  Rep.  197 
15  3t.  Eep.  SIT 

1380,  et  aeq. 

5  Civ.  Pre.  ass 


S  CW.  Pro.  flO 
e  Civ.  Pro.  S74 


SS  Hnn,  14S 

1878. 

IT  OlY.  Pro.  102 

33  81,  Rnp.  41* 
jMSt-Rap- «* 
SiSt.Bep.H 

1377. 

I  Civ.  Pro.  360 
18  Civ.  Pro.  IM 
17  Civ.  Pro-  MS 
19C1V.  Pro.  1 


list.  Rep.  lOO 
13  St.  RBp.  B49 
17  31.  Hep.  B7I 


30  SL  Hep.  48S 

1409. 


!4St.  Bep.40 

3B  81.  Rep.  470  

8181.  Hop.  38S,  aw 
68  Hon,  «i  404,409 


1877,  subd.  S. 

»  Abb.  V.  C.  63 
U  ann,  409 


■i8  HE.  Rep.  ise 
30  BC  Rep.  193 
1  Connoly,  188 
119  N.  S.MO 

1397. 


UOO. 

Sa  SI-  Hep.  BIB 
53  Unn,  ^ 


l^tf 

liaab 

as  A  b.N.C. 

1421. 

Civ 

Fro.  185 

CI 

Pro.  SB. 

39 

Cl; 

Pro.  807 

Pro.  48 

iV 

a,  843 

7B 

no,  038 

B. 

1^-S-^. 

M 

SECTIONS    CONSTRUE^  AND  CITED. 


37 


6St.Bep.809 
14St.  BepL8r7 
27  SL  Rep.  847 
31  St.  Ben.  477 
117N.  Y.308 

1422. 

8  CiT.  Pro.  165 

5  CSV.  Pro.  88,891 

6  Cav.  Pro*.  877 

7  Civ.  Pro.  46 

1423. 

SCiT.  Pto.  166 

5  Civ.  Pro.  28,881 

6  Civ.  Pro.  Si7 

7  Civ.  Pro.  46 
S8Abb.N.C.4S8 

1424. 

5  Civ.  Pro.  891 

6  Civ.  Pro.  m 

7  Civ.  Pro.  46 

1425. 

5  Civ.  Pro.  891 

6  Civ.  Pro.  877 
rCiv.  Pro.  46 

1426. 

8  Civ.  Pro.  165 

7  Civ.  Pro.  46 

1427. 
7  Civ.  Pro.  46 
]8Al>b.N.C.448 
47  Han,  628 
14  St.  Bep.  877 

1428. 
20St.Itep.840   ' 

1429. 
11  Civ.  Pro.  821 

1480. 
11  Civ.  Pro. '821 
90  8L  Bep.  853 
32  St.  Bep.  709 

1430.  et  seq. 

3  St.  Bep.  562 

1432. 

»  St.  Bep.  519 
55  Ban,  267 

1437. 
i  Civ.  Pro.  806 

144a 

fClr,Pra.i09 


1441. 
31  Hao,  622* 
IQ»  N.  Y.  185 

1454. 

80  St.  Bep.  645 
120N.Y.«7 

1455. 
48  Han,  12 
30  St.  Bep.  645 


1461. 
81  Han.  522 
102  N.  Y.  185 

1464. 
2  Civ.  Pro.  80 

1465. 
87  Hon,  201 

1466. 

2  Civ.  Pro.  89 

1469. 

80  St.  Bep.  644 

1471. 
14  Civ.  Pro.  89'** 
49  Hun,  157 

21  Abb.  N.  C.803 

17  St.  Bep.  483 

1478. 

3  St.  Bep.  502 

1481. 
12  Civ.  Pro.  256 

1487. 
1  Civ.  Pro.  285 

4  Civ.  Pro.  1 

5  Civ.  Pro.  258 

7  Civ.  Pro.  892 

8  Civ.   Pro.    187, 
191, 266,  418 

14  Civ.  Pro.  850, 
354 

15  av.  Pro.  417 
17Civ.  Pro.  102 

18  Civ.  Pro.  77,79 
90  N.  Y.  899 

28  Hun,  838 
49  Super.  1 
2McC.  198 
1  How.  N.  S.  4 
52  Sn])er.  286,  557 

16  Abb.  N.  C.  474 

22  Abb.  N.    C.  79, 
459 

17  8t,  Rep.  850 
23  St,  Hep,  4Vi 


1489. 
36  Hon,  288 
38  Han,  149 
45  Hun.  183 
19  Abb.  N.  C.  64 
22  Abb.  N.  C.  459 

10  St.  Bep.  27 

1492. 
28  St.  Bep.  156 

1496. 

11  Civ.  Pro.  867 

30  St.  Bep.  829 

31  St.  Bop.  351 
56  Hun,  &6 

1496,  et  seq. 
13  Civ.  Pro.  178 

1497. 
8  Civ.  Pro.  863 
11  Civ.  Pro.  367 
31  St.  Bi'i).  351 
5G  iinn,  826 

1498. 

5  Civ.  Pro.  106 

6  Civ.    Pro.    330, 
3U:) 

1500. 
3  Civ.  Pro.  896 


1501. 
3  Civ.  Pro.  390 
9  Civ.  Pro.  103,  426 
92N.  Y.  348 
105  N.  Y.  197 
120  N.  Y.  6-<f8 
26  Hun,  601 
42  Hun,  228 
11  Abb.  N.  C.  422 
12Abb.  N.  C.  113 
17  Abb.  N.  C.  378 
30  St.  Hep.  90,  S94 

1502. 
5  Civ.  Pro.  368 
11  Civ.  Pro.  289 
3  How.  N.  S.  361 
HON.  Y.  537 


1503. 
106  N.  Y.  5C 
HON.  Y.  537 
19  Abb.  N.  C.  185 
8  St.  Bep.  573 

1504. 
12  Abb.  "N.  C.  «> 
30  8t.V,ev.  ^ 
118 -8.^,480,4881 


38  SECTIONS    CONSTRUED  AND   CITED. 

43  Hnn.  872  1  Civ.  Pro.  828  "^^  ^^  *^ 

8Sr^p400  90N.Y.288 

30  St.  Rep.  29  .     i?**°L^ 

*^  1teoa  9  Civ.  Pro.  sew 

1507.  5Civ-p™in*i8  ibSviSS:^ 

no  N.  Y.  457  34  Hun,  560  15  ciy;  Pro.48« 

29  St.  Rep.  400  17  Civ.  Pro.  IM 
56 Him,  89                                           1531.                          .     88Haii,866      . 

8  Civ.  pro.  838  ^  Htm,  ^  . 

«civ'/r:  rcrv:S^?63  SJi:^, 

l^^i«n  E2SrRe.853  ^fn^^^ 

9  Civ.  Pro.  860  24  St.  Rep.  154  fL^SP^^   ka^ 

29  St  Rep.  461)  107  N.  Y.  B35,  64C 


56  Hun,  41 


11  Civ.  Pro.  295  low. 


1510.  15  Civ.  Pro.  436  11  Civ.  Pro.  396 

18  Abb.  N.  C.  30  17  ci v.  Pro.  98, 194  48  Hun,  448 

42  Hun,  640  43  Hun,  858 

1511  53  Hnn,  884  M  Abb.  »*  0. 94 

6  Civ.  Pro.  868  .  fQ?"^^500 

18  St.  Rep.  455  Ifst.^^  1540.     ' 

26  St.  Rop.  818  48  Hun,  858 

1515^  81  St.  Rep.  768 

6  Civ.  Pro.  39  154^. 

11  Civ.  Pio.  239                         1582,  et  seq.  30  St.  Rep.  881 

^&1f703                       -    «Civ.Pro,182  _ 

"^  ^'  ^-  ^                                        1583.  4  Civ.V^888 

1 K1 Q  2  Civ.  Pro.  189  7  Civ,  Pro.  448 

1519.  4  ci^  Pro.  885  17  Civ.  Pro.  98 

80   St.   Rep.   228  9  civ    Pro  ^267  aSt.  Rep.  160 

13  Civ!  Pro.  83  «  St.  Rep.  128 

1521  16  Civ.  Pro.  436  28  St.  Rep.  465, 90- 

9avProi03  30 Hun,  849  ^^^-  ^%' ^ 

»  uiv.  rro.  iw  ^^  jj^^^  ^^^  55  Q^n^  42^  129 

..TOO  58 Hun.  884 

1528.  18  St.  Rep.  566  1544 

9  Civ.  Pro.  103  g  How.  N.  S.  86 

15rf4.  62  Hun,  683 

1K94  53  Hun,  884  28  St.  Rep.  768 

«  ^x     T?  ^  31  St.  Rep.  945 

1  9^7-  P~-^,                                       1535.  120  N.  Y.  690 

^^SL  ReD4-0  18  Civ.  Pro.  880 

mIl^dIIS  16  Civ.  Pro. 886  ..^ 

S  ?/;?%  ^  ^  17  Abb.  N.  C.  4817  o  TT     -^^o  «« 

««Hun.48  ^„„„g,4  fd^^y--^.'^^ 

1525.                                   1536                  .  iiL^b^-^ 

I  Civ.  Pro.  228  5  civ  Pro.  43  ^  ^^  ^P*  '* 
8  Civ.  Pro.  447  13  civ.  Pro.  380 

II  Civ.  Pro.  367  gS  Hnn,  183  1552. 

18  Civ.  Pro.  161  17  Abb.  N.  C.  427  17  Civ.  Pro.  88 

19  Civ.  Pro.  46  19  Abb.  N.  C.  406, 

90N.Y;S88                                    411  ^^^. 

60  Super.  177                            n  st.  Rep.  874  _  ^  1554. 

89  Hun,  18  17  Civ.  Pro.  88 
47 Hun,  405                                          -kq't 

SBL  Sep.  368                                     .  loj^-  ^  1 55* 

U8t.Bep^62t                            18  Civ.  Pro.  83  «r.,„2Z:'«o 

19 m.  Bep.  815                               44  Hnn.  278, 4a  ^iS^-'£?*YS. 

aoSt.liep.  &j6  64  Hun,  95  »€X.»e^xRV 


SECTIONS    CONSTKUED  AND  CITED.  89 

mf.Ylm                        1602.  Slii^gr 

46  Hun,  eu                                54  Hon.  m  Sq  N  Y^A^^ 

48Hii2i,fiai  iiBx*.  X.M6       , 

1589L                                 27  8t.Rep.m  .„      ^^8-' 

S  St.  ltei».  168                             M  Hon,  8«»  <^  S^  Bep-  880 
6CiT.Pro.68 

1606.  tftSfi 

1661.                                18  St.  Rep.  466  13  a v  Pro* 880 

8H^I?S.»                                   1607.  JSSn'n^o"-*^ 

---H>                                 ^  ^^  ^P-  «»  ^8  St.  iep.  451 

1563.  22Sl.Eep.  171 

g  St.  Ben.  008                                      1609.  28  St.  Rep.  196 

»  Hnn,  41                                 11  Civ.  Pro.  860  ??J^i;  ^P- 128 

41  Hun,  480  114N.Y.86 
1670.                                 4  St.  Rep.  S5 


5ClY.Pro.63 


1639. 


IIC177  1610.  23  St.  Rep.  196 

18  Civ.  Pro.  100  80  St.  Reo  43 

16  CiT.  Fro.  486  - --o 

108N.T.1(S5  ,,        1618. 

46Hiiii,8U  4innii,480  1645. 

49  Hun,  602  43Hnn,  858  80  St  Rep  48 

nSt.Rep.6e4  6  St.  Rep.  531 

27  St.  Rep.  848  j^7 

lK7ft  *.^  ^5^^-  0 Civ.  Pro.  207 

^.„    -^"^S"  11  Civ.  Pro.  850  40  Hun,  289 
48  Hnn,  268 

?S?Hepf418  1619.  1648,  1649. 

288t.Rep.004  42  Hnn.  195  40  Hun,  239 

1  St.  Rep.  528 

1579.  6  St.  Rep.  136 

8Ho^N.8.a6  1636.  43  Hun,  404 

11  St.  Rep.  470, 471  10  Civ.  Pro.  77 

1  St.  Rep.  196  1660 

RP,     ^^'^  « St.  Rep.  900  12Cfv.Pro.-228 

5/37-  ^-  ®  15  <^»v-  Pro.  81 

«  Hun,  24  1626,  et  seq.  105  N.  T.  322 

.  „oA  W  Civ.  Pro.  8^  17  St.  Rep.  213 

1688.  1  Civ.  Pro.  161 

80  Hnn,  190  lgg2 

a  St  lie^TflO  I62V  i2  Civ.  Pro.'222 

a  St.  Rep.  760  jj  ^j^  ^^  ^  1^  N  Y.  ^ 

1 RQA  28  St.  Rep.  738  ^St.  Rep.  203 

SPiv  t2«^^  32  St.  Rep.  828 

S  Civ.  Pro.  98  65  ^Ju^  i^e 

1697  looo. 

i8st.Rep.i5  1628.  frtn^rhiT 

iKtux  103N.Y.805 

1599.  1^  Daly,  148  ^^^« 
11  Civ.  Pro.  850  19  Abb.  N.  C.  70  1666. 
41  Hun,  480  7  St.  Rep.  28  42  Hnn,  449 
18St.  Rep.  466  25  St.  Rep.  534  16  Abb.  N.  C.  468 

27  St.  Rep.  899  6  St.  Rep.  80 

1600.  20  St.  Rep.  204 

S7St.Ben.119  1032  _  ^^^*- 

9  ^lY.  jrro.  339  88  fcit.  Rep.  474 


f-BECnONd    CONSTRUED   ANJ)   CITHB." 


3  SI.  Rep.  6b9 
17  St.  Srp.  ?43 

1670. 

lav.  ITo.  Ml 
33  ClT.  Pro.  sua 
Hi  Alll>.  N.  C.  «7 
ai  Abh.N.C.  m 
M  Super.  B7 
lost.  Bin.  ea 
IS  St.  Ben.ou 
«fi  Unn,  CiS 


13  Civ.  Pro.  3S9 
39  Uiitl,  400 
BSt.  Kep.  S7S 


e  at.  itap.  ]3S 
ai  St.  s«p.  3SII 


1878. 

I  Cly.  Pro.  Iffli 
IflCiT.Pro.  BU4 

ID  Dsir.  sat 


a^AUb.N.C,  IK3 

16B5. 
S  Civ.  Pro.  2S3 

asHuii,  iji- 

MAUIj.  K.  C.  IBS 
SBCIt.  Pro.TTC 

1693. 

II  Civ.  Pro.  64 
4  St.  Hail.  40? 
S8Ahb.M.O.  151 

16SS. 

e  civ.  pro.  sra 

17  Civ.  Pro.  364 

1701. 


ive. 

WSaper.4[« 

1709. 

I'ly.  lTo.aS8 

SSt-Keji.  IST 

1714. 

1717. 

1720, 

Civ.  pro.  4S7 

jnilnn,  bsa 
*S  nun,  ua 
lost.  Hop.  USB 


S»  St  Bcp.  4ftf 
»0  et.  BBp.  089 
SI  St.  Kcp.  41S 
UBN.  K.  lit,  EH 
23  Abb.  N.  C.  UB 


1726. 

y.  I'ro,  2M 
V.  Pro.  S;b 


SBOnONS    COKSTKUED  AND  UlTKI). 


41 


ns6» 

n  Civ.  Pro.  874 
IT  Civ.  Pro.   276, 

116N.Y.171 
51  Hun,  423 
58  Hun.  607 
84  SU  Bep.  Mft 

1729. 
12  Civ.  Pro.  274 

1730. 
2  Civ.  Pro.  222 
»av.Pro.23 
12  Civ.  Pro.  274 
101N.T.179 
8  How  N.  S.  4S8 
51  Super.  472 
53  Saper.  66 
2  St.  Rep.  214 

7  St.  Bep.  228 
S8  St.  Bep.  6 

1731. 
101  N.  Y.  179 

8  How.  N.  S.  488 
51  Saper.  672 

1786. 
2IAbb.N.C.91 

1737. 
4Civ.  Pro.  154 
31  Hnn,  849 
44  Hun,  845,  487 
81  St.  Bep.  88 

1738. 
44  Han,:845 
8  St.  Bep.  796 

1739. 
4  Civ.  Pro.  164 

1741. 
81  Han,  849 

1742. 

29  St.  Bep.  862 
118  N.  Y.  652 

1742,  et  scq. 
15  Civ.  Pro.  808 

1746. 

83  St.  Bep.  746 

1754. 
SSL  Bep.  863 
118N.Y.56a 

175a 
9(»r.Fm,4W 


288tBep.868 
81  St  Bep.  776 
118  N.Y.  658,666 

1757. 
U  Civ.  Pro.  94 
48  Hod,  183 
44  Hun,  188 
1  How.  K.  S.  46 
4  St.  Bep.  899 
7  St  Bep.  789 
80  St  Bep.  958 

1768. 

1  Civ.  Pro.  419 

17  Abb.  N.  C.  289, 
268 

7  St.  Bep.  177 

28  St  Bep.  691 

1768,  Bubd.  8. 
44  Hnn,  291 

7  8t  Bep.  668 

1769. 
6  Civ.  Pro.  84 

8  Civ'.  Pro.  160 
48  Hun,  183 

4  St  Bep.  899 
10  St  Bep.  248 

29  St.  Bep.  862 
118N.Y.562 

1760. 

9  Civ.  Pro.  828 
29St  Bep.  862 
118  N.Y.  552,  666 

1761. 
29  St  Bep.  862 
118  N.  Y.  652 

1762. 

6  Civ.  Pro.  806 
15  Civ.  Pro.  818 

2  HcC.  422 
55  Super.  850 
29  St  Bep.  862 
118  N.  Y.  553 

1762,   subd.   8. 

18  St  Bep.  272 

1762,  et  seq. 
17  Civ.  Pro.  297 


1763. 
2  Civ.  Pro.  416 
5  Civ.  Pro.  306 
53  Super.  83 
29  St  Rop.  862 
SI  St.  Rop.  705 
14  Daly,  m 
J20N,  r.486 


1768,  fiubd.  % 
14  My,  580 

1763,   subd.   3. 
14IHU7,589 

1764. 
20  St  Bep.  862 

1765. 

7  Civ.  Pro.  428 
29  St  Bop.  863 

1766. 

8  Civ.  Pro.  416 

6  CI?.  Pro.  184 
91  N.  Y.  V81 

18  St  liep.  881 
29  St.  Bep.  862 

1767. 
17  St  Bep.  175 
29  St.  Bep.  862 

118  N.  Y.  553 

1768. 

9  Civ.  Pro.  328 
14  Abb.  N.  C.  100 

14  Daly,  539 

1769. 
2  Civ.  Pro.  416 

4  Civ.  Pro.  321 

5  Civ.  Pro.  306 

7  Civ.  Pro.  827 

8  Civ.  Pro.  68 
9Civ.Pro.l80,289, 

440 
12  Civ.  Pro.   183, 
198 

15  Civ.  Pro.  808 
17  Civ.  Pro.  297 

19  Civ.  Pro.  30 
31  Han,  290 
36  Hnn,  378 
44  Hnn,  664 

55  Bun,  401,  406 
57  Hun,  292 
65HOW.  308,  411 

10  Daly,  306 

119  N.  Y.  519  : 
1  St  Rep.  487 
8  St.  Rep.  634 
0  St  Rep.  46 

25  St.  Rep.  184, 832 
29  St.  Rep.  257 
80  St.  Rep.  79 
Sy  St  Bep.  129 
•^'Z  Abb.  N.  C.  60 
23  Abb.  N.  C.  220 

1770. 
2Civ.PTO.\«& 
16CVV.PTO.  *ia4 
la  Abb.  "N.  C.  \«^ 
44Buii,TM 


^K^        SECTIONS 

CONSTKUED    AND 

CITED.          ^^H 

f  S?!:B:S 

17  Civ.  Pro.  IBl 

eBnow.34B 

1771. 

K.'i!f 

S  W,  !«. 

la  Daij,  ao" 

10  3t-H«p.S48 

la  Abb.  B.  C.  STS 

g5S;:g. 

?l7li.Y^'m 

K              1772. 

»!  at.  Rep.  8W 
atSl,  BBP.  M4 
eO  St.  Hep.  786 

17B3. 

W  St.  Hep.  Ml 

■  ssss 

1779. 

1784. 

^>    e  Bl-  B«p.  48 

7  Civ.  Pro,  6 

B  civ.  Pro.  118 

^B    u  St.  Hep.  3» 

IS  Civ.  Fro.  IM 

^H     17St.  lU'P.  175 

1780. 

^H     S3  Abb.  N.  C.  220 

K"T%"° 

SJ  llUL,  S«t 

■ 

J  Civ' Pro:  a.  aa 

«C;J^ 

^H        CLv.  Pro.  353 

JB  Civ.  pro.  88 

^H        Cty.  Pro.  337 

Ifl  Civ.  Pro.  266 

ia8i.1tep''Bai 

■        CI',  pro.  m 

18  Civ.  Fro.  408 

B       1  OlY.  Pro.  T 

87N.  T.  147 

V       SCiT.Pf.168 

U3N.  y.sis 

1784,  et  seq. 

lai  K.  T,  151! 

SiSS-^ 

EBUnn.aiB 

B8Sniiet.588 

67  Hni,  433,  438. 

si  liSS;  390,303 

1785. 

«  St.  Rep-  iS3 

\gthb:f.S:Ai 

8Civ.  pro.  890 

4m,Bvp.  556 

4il  fiup«:.  a34 

IT  Civ.  Fro.  ISO 

8aBtBcp.lOM 
K3  Abh.  H.  C.  SSO 

60HiJ|>er.S81    . 

1WN.Y.B80 

IBSLRap.  BTi 

4am«.«>i 

57  Hud  an 

1774. 

SHOW.  H.  B.iar 

^^       8CH.  Pro.4K! 

a>»LBep.T41 

aosLEtpiesi 

gsr^,.''i£'' 

■  ,        mo. 

1781. 

4Civ.  Pro.  2S0 

aa  St.  Hep.  718 

^H    Gav.Pio.  lie 

la  Civ.  Pro.    IM 

^    !!§;:&  ki 

SK'V«  ™ 

1786. 

19Ci*.  Pto,  65 

i9Si:Ruk0S6,DBI 

43  linn.  £01 

slii:!." 

14  Bl.  Rep.  4)17 

17Abl).N,  C.  m 

!lj'*N."v!'iK"-'" 

MAbii.  N.  cm 

17  81,  Rep.  881, 889 

Sa8t.H8p.4re 

1781,  fiiibd.  I. 

1787. 

SO  St.  Rep.  ms 

n           Slibb.S.C.  14fl 

50  11"".  128 

B  Civ.  Pro. » 
17  Ctv.  pro.  ISa 

■               1770. 

1781.  siiM.  2. 

681!uil,l!« 

2BSt.R«p.MH 

H         aCiy.Pio.SA.1 

^B       4  CIV.  Pru.  asa 

1788. 

■       isci'.P».tia 

1781,    suhd.   5. 

■  Civ.  Pro.  t*T.4l 

^K       SIN.Y.474 

^H     WH.  Y.ia 

IM  Civ,  Pro.  81 

^B       14Bt.Rcp.4i)7 

1781.  Hubd.  6. 

i5Civ-  Fro.  B6 
17  Civ    Pto.  IBO 

^1              J77A 

M  Hon,  us 

naa. 

4Civ.  Vro.WO 

I05N,  y.8« 

SEOnONS    CONSTRUED    AND    CITED. 


43 


tn  St.  Rep.  846 
»  St.  Bep.  429 
82  St.  Ben.  1075 

1789. 
S  civ.  Pro.  127 
17  Civ.  Pro.  130 
32  St.  Rep.  1075 
57  Hun,  4^ 

1792. 
17  Civ.  Pro.  130 


1793. 
S  Civ.  Pro.  442 
17  Civ.  Pro.  130 

53  Saper.  19 
87  St.  Bep.  602 
85  Abb.  N.  C.  84 

54  Hun,  484 

1794, 1795, 1796 

17  Civ.  Pro.  130 

1797. 
22  Abb.  N.  C.211 
29  St.  Bep.  360 

56  Hun,  54 

1798. 
16  CSV.  Pro.  1 

18  Civ.  Pro.  406 
2MCC.205 

47  Hon,  577 
50Hiin,  511 
54  Han,  885,386 

57  Han,  879 
»Abb.N.  C.211    ^ 
ao  St.  Bep.  388 

S7St.  Bep.  287,208 
80  St.  Bep.  Gfii 
8l8t.  Bep.718 
121N.Y.582 

1798,  Bubd.  1. 
54  Hun,  874 

1798,  snbd.  2,  5. 

SAbb.N.C.  165 

1798,  et  seq. 
18  81.  Bep.  122 

1799. 
llEcC.285 

1804. 
TCif.Pto.6 
•81  Ra>.  981 
IIHitn,188 


1806. 
8  Civ.  Pro.  127 
7  Civ.  Pro.  5 

1807. 
7  Civ.  Pro.  5 
93  N.  T.  387 

1808. 
7  Civ.  Pro.  5 
27  St.  Bep.  148 
20  St.  Rep.  928,931 
117N.Y.  194 
66Hnn,128,183 

1809. 

6Civ.  Pro.106, 118 

7  Civ.  Pro.  5 

14  Abb.  N.  C.  328 
66  Super.  153 
57  Super.  3 
lost.  Bep.  882 

1810. 

8  Civ.  Pro.  127 

6  Civ.  Pro.  90, 106, 
113,  342 

7  av.  Pro.  5 
102  N.  Y.  449 
19  St.  Bep.  906 

1811. 
7  av.  Pro.  6 

1812. 
7  Civ.  Pro.  5 
56  Super.  158 

1813. 

7  Civ.  Pro.  5 

1814. 

5  Civ.  Pro.  387 

8  Civ.  Pro.  188 
17  Civ.  Pro.  138 
100  N.  Y.  35 
105  N.  Y.  455 

40  Hun,  61 

41  Hull,  378 

43  Hun,  436 

44  Hun,  202 
13  Daly,  53  0 
2  St.  Rep.  638 

6  St.  Eep.  757 
8  St.  Rep.  56 
23  St.  Rep.  298 
66  Super.  566 

1816. 
lOAbb.  N.  C.  41 

1817. 

J8Abb.  N.  C.  361 


1819. 

6  Civ.  Ph).  86 
17  Civ.  Pro.  68 

30  Hun,  587 
42  Hun,  881 
44  Hun,  895 
46  Hun,  846 

3  Dem.  80 

."  T>em.  384.  396 
OB  Super.  517 

15  Abb.  N.  C.  472 

16  Abb.  N.  C.  Ui 
22  Abb.  N.  C.  471 
111  N.  Y.  204 

4  St.  Bep.  161 

7  St.  Bep.  710 

8  St.  Rep.  751 

9  St.  Rep.  137 
12  St.  Rep.  215 

21  St.  Rep.  826 

22  St.  Rep.  886 
27  St.  Rep.  89 

31  St.  Rep.  52,  482 
1    Connoly,     326, 

452,545 

1822. 

9  Civ.  Pro.  197 

3  How.  N.  S.  ia2 

4  Dem.  176,  850 

5  Dem.  455 

1  St.  Rep.  164 

10  St.  Rep.  817 
21  St.  Rep.  563 
87  St.  Rep.  5 
51  Hun,  194 

1828. 
15  Civ.  Pro.  185 
103  N.  Y.  306 
105  N.  T.496 
1  Couuoly,  863 

17  St.  Rep.  862 

1824. 

32  St.  Bep.  579 

1825. 

1  Dem.  36 

2  Dem.  229.  242 

6  Dem.  287 
103  N.  Y.  306 
105  N.  Y.  159 
115N.  Y.  396 
10  St.  Rep.  693 
27  St.  Rep.  5 
29  St.  Rep.  947 
31  St.  Rep.  483 

1  Connoly,  363 

1826. 

2  Dem.  22,  229,  242 
103  N.  Y.  306 

105  N.  Y.  159 
115N.Y.39^ 
29  St.  Bep.  ^7 
81  St.  Bep.  48% 
1  CoTino\y,  sea 


^HRff^         SECTIONS 

CONSTKUEJJ   AND 

COTBD.          ^^H 

B            1830. 

SI  St,  Itel>,  315 

ISflO. 

^  gt,  itep,  sai 

83  at.  Rep.  8» 

H             1S3S, 

1838,  1830, 184U 

186^. 

105  N,  T.  4B7 

5  Civ.  Pro,  ai 

■  iSfSS 

1841, 

l?£.rM' 

^M             18A8 

106  N.  T.  497 

5Dc™,403 

^B   aDnii!l4T 

50  Hnn,  44a 

fl  at.  Hep,  78B 
S8Uur^a4!i 

■:  S  D.-m.  I5U 

1B43. 

lOBN.  Y.497 

1803,  1868. 

Hr           1634. 

lTAbb.N,  C,  38a 

1B43, 

1865. 
5  0iv.rro.  1B9 

■            1835. 

5Re<],'S72.'^Sn 

■,     7  Civ.  Pro,  S33 

118N.T,  IBS 

1  Dem.  SIO 

rS^^Stp-Ml 
23A()b,  n!c,  IB 

4Dem.B3 

11  Civ'  Pro!  see 

'^»S6    '     ■     ■ 

IB  Civ.  Fta.  S38 

07  How.  135,474 

7at,Bep,aOS 

1843,  etseq. 

10  Bt.  Rep.  7SI 

48Hmi',!MT 

in:iN.y.4B7 

llAhb.'N.  CUB 
18  Diy,  114 

1844. 

1866. 
11  Civ.  Fro.  77 
loriv.  Pro,  198 

aosi,  ^p.  ISO,  M4 

BIJ:!^?;^ 

siSLitepiaifi 

48  Hun,"6M 

S8  Super.  4» 

1846, 

IHow.N,  S,E10 
109  N.  Y.  26* 

7  Civ,  Pro,  100 
2]  Ahb.   N.  C,  344 

113  N.  Y.  104 
13  at.  Rep.  41 

■> 

lBai.Rop.a8 

B           1836. 

1847. 
I»9t,  Rep,  SaS 

as  St.  Rep.  S 11 

'  ijl.'S' L 

1848. 

1867, 

18  Civ,  Pro.  BSS 

3  at.  Hen,  191 

IB  C!v.  Pro,  1S8 

SI  N.  T,  SOS 

15  St,  Rep.  713 

108  N,  Y.  ass 

104  N,  Y.  B3B 

28  Bl,  R*p.  IW 

130N.Y.B63 

lit  N,  y.  577 

SBHun.  684 

i  si 

1848,  subti.  a. 

30HL,Bep.  »M 
B  Dom.  STB 

18S1. 

t»  How.  194 

lis  N.  Y.  ISO 

871. 

H      er  How.  IBS.  4T< 

1^    G8I.  aap.lS7.4a9, 

1B53. 

7  Civ'  Pro'.  431 

8  Civ,   *ro,   109 

^B 

7  CIt,  Pro.  100 

S8N  Y  40 

V  is  f'S'i'-ss.., 

M  X,  y;  MB 

■       so    t,  Ik'p.  IHO.fiM 

^     aa  t.  Hep.  668 

18B3. 

16  Abb  N.C.  9,48. 

aa  Abb.  W,  C,  81B 
BB  Hnn,  166 

so    t,  il/p.  46(1 
W    iiper,4BS 

18A?,":n.C,  14B, 

1837. 

a  st  Bop,  IBl 

41  Hnn,  a03 

42  Huu.    44,   SM, 

m  ^mij^a^ 

1854. 

*Bt.Bep.aW 

Bsf^WjKCLiS 

7Clv.  Pro.  100 

ttBl.-Be^ia 

m.^  ._. 

_J 

SECTIONS    CONSTRUED  AND  CITED. 


45 


1871,  et  seq. 

14  Civ.  Pro.  877 

15  Civ.  Pro.  280 

1873. 

14  Civ.  Pro.  140 
4S  Hon,  862,  687 

16  Abb.  N.  C.  9 
4  St.  Bep.  828 

1878. 

8  dv.  Pro.  208 
42  Han,  687 
16Abb.N.C.9,48, 

45 
28  8k  Bep.  718 

1874,  1875. 
«e  Hon,  637 
16  Abb.  N.  C.9 

1876. 
14  dv.  Pro.  877 
42  Hob,  637 
16  Abb.  N.  C.  0 

1877. 
42  Hon,  26,687 
16  Abb.  N.  C.  9 
28  St.  Bep.  718 

1878. 
42Him,687 
16  Abb.  N.  C.9 

1879. 
42  Hnn,  687 
48  Hnn,  507 
]6Abb.N.C.  9 

1886. 
2  St  Rep.  578 

1894. 
88  St.  Rep.  118 

1897. 

2  Civ.  Pro.  125 
7  Civ.  Pro.  406 

9  Civ.  Pro.  267, 262 
12  Civ.  Pro.  819 
66  How.  447 
2McC.  264 

35  Hun,  112,271 
54  Han,  610, 611 
16  Abb.  N.  C.230 
25  St  Rep.  907 
28  St.  Rep.  87 

1898. 
28  St.  Rep.  88 
54  Hnn,  611 

1899. 

»Bt.Bep.6i8 


1902. 
2  Civ.  Pro.  77 
6  Civ.  Pro.  76, 228 
6  Civ.  Pro.  858 

15  Civ,  Pro.  847 

16  Civ.  Pro.  256 
12  Abb.  N.  C.  278 
96N.  T.  628 

99  N.  T.  258 
108  N.  T.  166 
110  N.  Y.  604 
117N.T.896 
44  Hnn,  806 
49  Hnn,  585 
54  Hnn,  144 

56  Hnn,  80 

57  Hun,  471 
18  St.  Rep.  184 
18  St.  Rep.  441 
29  St.  Rep.  643 

80  St.  Rep.  582 

81  St  Rep.  400 

82  St  Rep.  1016 
1  Connoly,  865 

1902,  et  seq. 

12  Civ.  Pro.  801 

1903. 

6Civ.  Pro.  858 
15  Civ.  Pro.  847 
98  N.  T.  623 

43  Hnn,  485 

44  Hnn,  806 
49  Hnn,  585 

5  St  Rep.  486 
18  St  Rep.  441 
80  St  Rep.  582 
1  Connoly,  866 

1904. 

6  Civ.  Pro.  222 

8  Civ.  Pro.  254 
10  Civ.  Pro.  52 
98  N.  Y.  628 
IION.Y.  504 
117N.Y.548 
44  Hon,  306 

17  Abb.  N.  C.  90 

1905. 

44  Hon,  806 

1906. 
irSt  Rep.  802 
27  St  Bep.  685 
23  Abb.  N.  C.  382 
116  N.  Y.  595 

1907. 

9  St.  Rep.  465 

45  Hon,  120 

1008, 
9  St,  Bep,  466 


1909. 
29  Hnn,  251 

56  Hnn,  264 
10  Daly,  275 
104  N.  Y.  617 
28  St  Rep.  514 

1910. 

104  N.  Y.  616 
111  N.  Y.  423 
41  Hon,  584 
43  Hhn,  412 
54  Hun,  6V2 

4  8t  Rep.  38 

6  St.  Rep.  707 

28  St  Rep.  200 

29  St.  Rep.  310 

24  Abb.  N.  C.  304 

25  Abb.  N.  C.  91 

1911. 
24  St.  Rep.  957 

57  Super.  183 

1912. 
29  Him.  251 
104  N.  Y.  617 

1913. 

14  Civ.  Pro.  297 

29  Hun,  251 

30  Hun,  168 
41  Hun,  162 

15  Abb.  N.  C.  431 
3  St  Rep.  261 

10  St.  Rep.  42 

1914. 

15StRep.  811 

21  Abb.  N.  C.  479 

22  Abb.  N.  C.  449 
52  Hnn,  527 

1916. 

10  Daly,  38 
14  Daly,  68 
37  Hnn,  588 
40  Hnn,  316 
20  Abb.  a.  C.  245 

1916. 

19  Abb.  N.  C.  354 
28  St  Rep.  897 

1917. 
10  St  Rep.  786 

1919. 

5  Civ.  Pro.  194 

7  Civ.  Pro.  417 

8  Civ.  Pro.  166 
12  Civ.  Pro.  \U 
14  Civ.  Pro.  \% 
lOAbb.l^.C.  ^^ 
19  ikb\>.li.C.^l 


4:6  SECTIONS    CONSTRUED  AND  CITED. 

21  Abb.  N.C.  89.  tj    _    1933.  MHni^' 
97  3  Civ.  Pro.  295  88  Hun,  880 

81  Hun,  484,  576  nnoA              - 

82  Hun,  12  )        1934  1984. 
64  Hun,  614  „  ^  .     ggg  IW  N.  Y.  489 
56  Super.  423  "^  "^^^*  °^  40  Hun,  816 

22  St.  Rep.  477 

28St.Il9p.39    ^^  1935.  IQgg 

82  St.  Rep.  m.  676  ^  paly,  529  ^  ^^  ^^3, 

^^-.«,       ^  .««-.  66  Hun,  188 

1919,  et  seq.  1937.  2  McC.  295 

12  Civ.  Pro.  86  92  N.  Y.  581 

18Civ.  Pro.  98  103N.  Y.280  igo-i 

3st.R«p.87  aciv.pTiao 

1920  .      .  6Civ,  PK>.89r 

7  Civ.  Pro.  417  ^,    iJ*^^'onit 

8  Civ.  Pro.  166  3  Civ.  Pro^  jggg 

103  N.  Y.  280  ^  ^j^  p^  ^ 

1921,1922,1923  .n^g 

7  Civ.  Pro.  417  „  ^.    ^43  1998. 

8  Civ.  Pro.  166  IjTbb^N.  C.  190  ?,S'^- ?^ Jr} 

23  Abb.  N.  C.  194  !<»  N.  Y.  280 

1925.  20  St.  Rep.  694 

84  Hun,  143  29  St.  Rep.  261  1999. 

54  Hun,  581  56  Hun,  888  16  Civ.  Pro.  19, 87t 

13  Daly,  19 

28  St.  ilep.  244  ^,    ^^o^*  m  2003.     2004. 

2  Civ.  Pro.  Ill  <K  nuTpm  10 

1926.  17 Abb.  N.C.  198  gibb.^Nlc.'aW 

92N.Y.  570  1948 

29  Hun  44  tf      40g  2006. 
18  St.  Rep.  107  Ir^Hun.  528  119  N.  Y.  427 

38  Hun,  236 

1^27.  f6Hun,m  2007. 

13  Civ.  Pro.  163  Jl  Abb.  N.  C.  W  ^  ^       ^ 

107  N.  Y.  225  ^lAJ  V   '4^ 

llSt.Rep.38r  }Sffip.717  2015. 

21  St.  Rep.  409  8  Civ.  Pro.  299 

1929.  96  N.  Y.  381 

ii^'^.r^r  f^y^j''  «srEe%i 

11  St.  Rep.  38r  fi  ^^^-  *^-  *^ 

1QKQ  2015,  et  seq. 

K  r:  ^Ae  14  AbS.  81  11  CW.'Pro.  m^ 

5Civ.Pro.226  soHnn  484 

29  Hun,  44  5oi  N.  Y^9  2016. 

6  Civ.  Pro.  200 

1931.  1956. 

5  Civ.  Pro.  226  2  McC.  264  2017. 

13  Civ.  Pro.  101. 168  10  St.  Rep.  717  0  Civ  Pro.  209 

tor  n"  y'^  ^  ^"^^^  *•  ^-  "*  «4  H^^? 

114N'.Y.'817  -q/..  ^^     ^ 

11  St.  Rep.  387  ^^    1964.  ^OVJ,    SUbd.  2. 

23  St.  Rep.  795  2  McC.  264  ^  g^  j^p  4^1 

1932.  1968.  2018,    2019. 

7  St.  Rep.  45«  44  Hun,  595  ^  ^j^  p^o   ^99 
9  Civ.  Pro.  108 

67  How.  271  1969.  2031 

Jisfi^;^^  '  31  St  Re^8flO  ,,  ^,,^,^ 


S&CmONd    CONSTRUED  AND  CITED. 
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1MN.Y.684 
7  Crim.  Rep.  888 

2033. 
7  Civ.  Pro.  406 

II  Abb.  N.  C.  115 
7  Crim.  Bep.  868 

2083. 
9CiT.  Pro.  408 

40  Han,  41 

2084. 
7CIv.  Pro.  406 
7  Crim.  Hep.  3S1 

2036. 
60  Han,  248 

2087. 
14  Civ.  Pro.  88 

2088. 

14  Civ.  Pro.  841 

41  Hon,  194 
48  Hon,  106 

4  St.  Bep.  168 

15  St.   Rep.    181, 
640 

III  N.  Y.  684 

2039. 
14  Civ.  Pro.  28 

2043. 
11  Civ.  Pro.  178 

2045. 
64  How.  868 

2046. 
64How.86e 

2050. 
ISCiv.  Pro.  183 

3050.  subd.  8. 
11  St.  Bep.  568 

2054. 
41  Han,  198, 198 
4  St.  Bep.  102 

2055,2056. 
41  Hon,  198 

2057. 
41  Hon,  192, 198 
48t.Bep.ie8  ' 

UCtr.Pio,i95 


96  N.  Y.  881         f 
19  St.  Rep.  908 

2059. 

14  Civ.  Pro.  241 
41  Hun,  58,  277 
2  St.  Bep.  676 

6  St.  Bep.  180 

18  St:  Bep.  108 

107  N.  Y.  607 

2061,2062. 
64  How.  268 

2066. 
66  How.  891 

2067. 
8  Civ.  Pro.  88,  396, 
458 

8  Civ.  Pro.  11 

19  St.  Bep.  84 
80St.Hep.  868 

2067,  et  seq. 

9  Civ.  Pro.  149 
18  Civ  Pro.  101 

15  Civ.  Pro.  879 

16  Civ.  Pro.  83 

18  Civ.  Pro.  118 

2068. 
9  Civ.  Pro.  149 
50  Han,  479 
88  Abb.  N.  C.  148 

19  St.  Bep.  24 
80  St  Bep.  868 

2070. 
8  Civ.  Pro.  88 
8  Civ.  Pro.  11 
18Abb.  N.C.lOl 
19  Abb.  N.  C.  8 
88Abb.N.  C.148 
^  K.  Y.  620 

108  N.  Y.  105 
84  Han,  584 
44  Han,  568 

7  St.  Bep.  416 
14St.  Bep.8S5 

2072. 
19  Civ.  Pro.  175 

2075. 
15  Civ.  Pro.  379 
60  Hun.  105 
91  St.  Rep.  24 

2076. 
53  Super.  69 
19  St.  Bep.  24 

2077, 
S8  Super.  69 


46  Hon,  896 
list.  Hep.  408 

2078. 
53  Super.  69 

2079,  2080. 
58  Super.  69 

2082. 
53  Snper.lBO 
23  St.  Hep.  88 

2088. 
9  Civ.  Pro.  149 
53  Super.  71 

11  St.  Hep.  408 
16  St.  Rep.  715 

2084. 
53  Super.  73 
50  Hun,  479 
20  St.  Ri^p.  268 

2088. 
87  St.  Rep.  966 
118  N.  Y.  109 

2091. 

1  Civ.  Pro.  444 

2  Civ.  Pro.  62 

2091,  et  seq. 

12  Civ.  Pro.  414 

13  Civ.  Pro.  134 

2100. 

1  Civ.  Pro.  244 

2  Civ.  Pro.  180 

8  How.  N.  S.  381 

2120. 
16  Civ.  Pro.  126 

14  Abb.  N.  C.  493 
44  Hun,  172 

18  St.  Rep.  898 

19  St.  Rep.  908 

2121. 
14Abb.  N.  C.49S 
16  Civ.  Pro.  126 
19  St.  Rep.  903 

2122. 

16  Civ.  Pro.  126 
14  Abb.  N.  C.  498 
28  Hun,  328 
49  Hun,  476 
57  Hun,  282 
8  St.  Hep.  721 

18  St.  Hep.  8^ft 

19  St.  Hep.  90^ 
82  St.  liep.  54a, 

650 


^^^W^^^'flfenONS    CON3TRUED   AND 

J^^ 

2132,  snhd.  1. 

il  SI,  Itep.  KH 

3103 

m  N.  Y.  m 

siai.  itep.«i 

ISCiv.  Pro.  IM 

3132,   Buha.    3. 

3130. 

3164. 

»Sl.Bcii.8(ia 

SCI.,  Pfo.33B 

aciT.Pro.lBa 

S1S3.    3124. 

2140. 

2165. 

3gSLItap.6« 

iq..  Pro.aaa 

IS  CIt   Pin.  lU 

9a  N.'Y.  80« 

MHun.SH 

S12S. 

S7  N.  Y.  aoa 

47  Hnn.  407 

100  N.  Y.  82 

3iri.'i,  suixi.  a 

11  St.  Rep.  BW 

108N.Y.  257 

S2MI..  Kb|J.631 

IID  N.  Y.  4M 

ISURop.TO 

ffiHt.  IIBP.WI 

IIUN,  Y.fi97 

'                  3(30. 

sasi.  Rep.Rta 

44  Hun]  3SS 

9181, 
»9t,H-p.B19 

3137. 

a8t.Ri.p.0B5 
11  St.  Ifcp.  B77 

3183. 

IMN.  Y.  AM 

15  St.  HL.p.  ](W 

Ystk  ^'''Hir" 

IWN.Y.370 

20  .SI.  Rep,  91,1 

&i  SI.  R<:p.  048 

rest.  Kep.BTO 

2138. 

MBi:B^p:rf''^' 

3188. 
aciT.Pn>.s» 

HI  St.  Bep.  U3 

2140,  suM,  a. 

3139. 
,      BCSv.  Pro.«fl7 

n^^'^;% 

3191. 

8  Civ.  Pro.  89 

<2  Hun.  Ha 

3140.  SUM.  5, 

3194. 

87  N.  ^.  ar 

41 1(1111,678 

8ClT,    Pri..S8 

SI  St.  RBp.  8M 

23  Hull,  wa 

KSt.»q..54a 

8141. 

3300. 

2181. 

10  Ahh.  H.  0.  83 

JSo^rti, 

4BlIun,80 

4BIllio.S(n 

42Htiii,  341,  SB7 

2132, 

3143. 

3300    et  seq. 
OCIv.  Pro,  17 

40  Hun,  170 

42  Hun,  24] 

11  Civ.  Pro.  SW       1 
I2CiT.Ph^4a       ( 

8183. 

3143. 

IB  Civ.  Pro.  a»  ■ 
19  Civ,  Pn>.  93 

H  at.  Sep.  7S3 

3302              1 

3iS4. 

S2SI.  i^.'i)'.a'i,  ow 

19  Atb.  M.  0.  Ifi3 

m               2135. 

3147. 

44  Hun,  7 
OSl.  BBp.417 

1  !lf£r 

8149. 

121N.  T.B41 

2304. 

3148.  et  Rcq. 

gci'v''p^.'i7 

11  Civ.  pro.  »7 

9  ci..  Pro,  iftl 

18CI.,  Pm.  aaa 

89Hnn.W 

2151. 

44  Hun.  8 

1 

1st.  KBp.t*l 

a  at.  Rep.  417 

22  HL  Blip.  188 

K .        .?^^. 

aasLRf^ws 

H,  J0.rfAA.JV.  C.  4(5 

S1B8. 

■  jajx.  Y.  04 

...        _   .    J 
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2!805. 
44  Him,  7 
10Abb.K.C.168 

3208 

8  Civ.  Pro.  6 

9  Civ.  Fro.  17 
11  Civ.  Pros  227 
19  Civ.  Pro.  88 
89Bnn,  37 

17  Abb.  N.  C.  a77 

2212. 

44  Han,  8 

45  Hon,  80 

6  St.  Rep.  417 
9St.Bep.  629 

2213. 
9  St.  Hep.  G« 

2221. 
25Abb.N.C.  84 

2224. 
5  St.  Sep.  97 

2231. 
2Civ.  Pro.  28 
8Civ.  Pro.  177 

16  Civ.  Pro.  446 

17  Civ.  Pro.  224 
2MC0.47,  61,  940, 

248 
21  Abb.  N.  C.  812 
23  St.  Hep.  60 
95  Bt.  Rep.  928 
29  St.  Rep.  664 
80  St.  Rep.  712 

2331,  subd.  4 
16  St.  Rep.  701 
14Dftly,«Q2 

2231,  et  fieq. 
12  Civ.  Pro.  4M 
19  Civ.  Pro.  217 
66  Bon,  240 

2232.      • 
12  Abb.  N.  C.848 
]6Abb.N.  C.84 
M  Hun,  840 
41  Hon,  101 
82  Han,  848 
1  St.  Rep.  68 
4  St.  Rep.  84 
2S  St.  Rep.  429 
aO  St.  Rep.  858 

2232^  SUM.  4. 

9Cir,  Fro,  S!0 


3238.       :* 
2McC.  280 

11  Daly,  905 

17  StTl^.  749 

5  Soper.  74 

3234. 

18  Daly,  277 

2286. 

1  civ.  Pro.  422 

19  Civ.  Pro.  217. 284 

6  St.  Hep.  809 
22  St.  Rep.  42 

29  St.  Rep.  654 
82  St.  Rep.  306 
57  Hon,  561 

2236. 

12  Civ.  Pro.  858 

13  Daly.  277 
80  St.  Rep.  358 

2238. 

2  Civ.  Pro.  806 

30  Hun,  468 

13  Abl).  N.  C.  88 
18  Daly,  277 

2239. 

15  Civ.  Pro.  411 
8  How.  N.  S.  211 

13  Daly,  277 

14  Daly,  566 

20  St.  Rep.  101 

2240. 
8- Civ.  Pro.  177 
13  Civ.  Prou  50 
1  How.  N.  S.  190 

2241. 

13  Civ.  Pro.  Sa 
10  St.  Rep.  268 

2243.     . 

7  Civ.  Pro.  811 

15  Civ.  Pro.  50 
lost.  Rep. 268 

2244.- 

1  Civ.  Pro.  446 
15  Civ.  Pro.  411 
43  Hun,  260 
20  St.  Rep.  101 

14  Daly,  564    . 

2246. 
14  Daly,  586 

2247. 
22Abb.N.C.439 

2248. 
12Civ.Fro,fiBd 


15  Civ.  Pro.  411 
20St.  Rep.  101 

14  Daly,  565 

2249. 

7  Civ.  Pro.  811 

8  Civ.  Pro.  177 

15  Civ.  Pro.  411 
20  St.  Ren.  101 

14  Daly,  565 

2250. 
5  Civ.  Pro.  141 

9  Daly,  472 

2251. 
7  Civ.  Pro.  811 
19  Civ.  Pro.  284 
82  St.  Rep.  809 

2253. 

15  Civ.  Pro.  840 

19  Civ.  Pro.  284 

13  Daly,  63 
17St.Rep.  288 
29  St.  Rep.  655 

31  St.  Rep.  557 

32  St.  Rep.  309 

2254. 

7  Civ.  Pro.  811 
11  Daly,  205 
29  St.  Rep.  655 

2356. 

29  St.  Rep.  655 

2258. 
7  St.  Rep.  713 

2259. 

20  St.  Rep.  101 

14  Daly,  566 

2260. 
2  Civ.  Pro.  23 

4  Civ.  Pro.  159 

5  Civ.  Pro.  141 
7  Civ.  Pro.  112 
18  Civ.  Pro.  259 
34  Hon,  55,  259 
13  Daly,  10 

30  at.  Rep.  430 

2261. 

2  Civ.  Pro.  23 
2MCC.289 

2262. 
2  McC.  239 

4  Civ.  Pro.  \^ 


^B^V^           SECTIONS 

CONSTRUED   ANp 

CITED.           ^^^ 

K     igclv.  Pio.  IM 

3300.    Eilbd.   S. 

SO  81.  Rep.  48 

H       BOHL.  }(.:p.43l 

fi7H°ii,W 

32  81,  Rep,  lom 

H       32St.Hi>p.  Sl<t 

H      {i7Hnn.  am 

2370. 

2384. 

■            S2S5. 

I  •Irs"' 

12CIT.  Pro.  [gS 

lit? 

3370.  et  Kcq, 
3a  81.  Bap.  lOOO 

IB  Civ  Pro  ^ 

17CW'pI^"m'' 

3271. 

33  Hun.  647 

OB  How.  8 

04  How.  100 

5  How,  N.  8.  Ml 
SUow.N.  S.  381 
ISAhl),  N.f. 348 

11  Italj^  sffi 

«CW.  Pro.  183 

2273. 

32  Ilim,  W» 

2373. 

B7  finn.'fiia 

13  Civ.  Pro.  305 

LI.S,i 

2266. 

2274. 

11  Bt.  Hep.  IBB 

13  Civ.  Pro.  isa 

IB  St.  Sep.  654 

nSt.Kcp.B58 

81  BL  Hep,  101 

40  Hnn,  41 

41  Hun.  868,  M» 
B7  Hnn,  M,  435 
3  Bt.  R»li.  133 

8275. 
i5ai.itep.74B 

2284,  et  wq.    1 

4  B[.  I&'p.  BSfl 

2285.            1 

aa  81,  Rup.  10,  inos 

3378. 

SClv,  Pro,saO           1 

66  Super.  30a 

13C1T.  Pro.aDB 

53*^J;''^V   ' 

2SG6,  et  seq. 

2280. 

iTCivipro.'asa        ; 

it  StipBr.  644              1 

llCiv.Pro,ai7,373 

t  St.  Rap.  ITS 

MKr       1 

iBCKPtSiisa 

22S1. 

35  Hnn.  471                ' 

S^S°"fep% 

g  Civ.  Pro.  68,  852 

WHhd;^ 

ISCli^i  W 

aHo».N.8.41S 

3267. 
la  cIt.  Pre,  1B3 
S2  Civ.  Pro.  100» 

17  Civ.  Pm!  367 

iil"' 

IIBN,  T.1S3 

2868. 

aUiC.  831 

4onHi..4] 

41  Unn,  S53,  BOT 
57  Hnn,  436.  439 

IB 

3  8t.Rop.  133 

13  Abb.V.  0.  aiB 

2386, 

48  Ran,  686 

isotv.  Pro.ar 

eD«u.3B6 
n  Bt.  Bpp.  MS 

iiSii 

S!3:.'iSi'» 

_     lli^^T^^ 

SB  Soper.  aoa 

gg:::S 

L      SSBl-'Rc-^'lOO? 

2283. 

S'^rr 

I               3369. 

3S  SI.  Hep,  1000 

S  D™,  4B0 

V       SCIr.pPO.Sf 

"        7  CiF.  Pro.  E 

2283. 

10  St,  Rep,  064 

B  Civ.  Fro.  !SD 

5  Ciy.  Pro.  68 

SB  Super,  am 

13  Civ.  Pro.  18S 

IB  Civ.  Pro.  348 

87  H.  T.  4ei 

3387. 

ai!Htin,as« 

11*  N.  Y.  476 

«ir  Avu,  joi? 

SUcti.m 

4»  Super.  64*         -J 

.W  Snper.  802 
KO  HtiB.  343 
57  Han,  le^  «« 

^^t.-'sJ^^^H 

SKCnONS    CONSTRUED  AND  CITED.  51 

"^.Mi-  «p,    ^^'  MClv.Pn,.80 

T.1-XU.400  SCay.Pro.  66  16Civ.Pro.88 

2306.  ««^^  16  St.  Rep.  698 

14 Hqil  n  2845,  et  seq.  m  N.  Y.  sio 

^  18  ay.  Pro.  41? 

2810.  2384 

41  Hun,  75  2348.  6  St.  Rep.  141 

27  St.  Rep.  687 

2316  ^  ^^'  Kep.  68  2386. 

««•-'«'  2348,subd.8.  »«t.Rep.5«7 

2320  6Dem.a78  2887,  et  seq. 

11  dr.  Pro.*S88  «or/.  "  ^^'  ^^-  *®* 

»  Abb.  N.  a  168  28  St  Rep.  68  2388 

2320,etseq.  285a  9Clv.Pro.i86 

6lHmi,«8  29  8t  Rep.  64  2391 

2322  ^5«-  DClv.Pro.8S6 

M  av  Pro.*288  "  ^^^'  ^^  ^  oonQ 

ooKo  61  Hon,  457 

2823.  24  Abb^.  C.  106  ^  '"'•  ^P-  ^ 
61  How.  898 

116  N.  Y.  74  ooRn  2397. 

^^  20Abb^.C.60  » Civ.  Pro.  236 

2825.  28Abb.  N.  C.21 

64  How.  893  2401. 

2361.  9  Civ.  Pro.  836 

2827.  278t.  Rep.  687 

64  How.  898     .  ^  ^^^'  ^'  C-  109  2419 

^      2828.  ^^   2365.  la^l^^'^ 

27  Hon,  480  48  Super.  470  22  Abb.  N.  C  281 

64  How.  898  21  St.  Rep.  89 

2365    et  »^  ^  '^^^  ^V'  346 

12  St  Rep.  807  ^  ^*-  *®P-  418 

2866. 

2885.  95  N.  Y.  243  2419.  et  seq 

27  HnD,  480  *  Civ.  Pro.  280  JS  Ci  v.  Pro.  215 

10  St  Rep.  as  ^  H"".  ^7  ^'^  ^^^-  P«>.  130 

»  St  Rep.  64  48  Super.  470 

20Abb.N.C.  888  2420 

OQQft  2369.  8  Civ.  Pro.  270 

-rf<5«50.  48  Super.  470  0  Civ  Pro.  342 

W  fun  138  *^  28  St  Rep.  418 

»  St  Rep.  808  0070 

24  St  Rep.  834  «  ^     t5  *"*  Ovioi 

7  Civ.  Pro.  279  2421. 

2338    et  spn  ?^'T-  Pro.  270 

lltS.Y.S6^^'  2372.  6  Civ.  Pro.  842 

15  Civ.  Pro.  30  .  .^ 

2339  16  St  Rep.  698  ^ ,,.    2422. 

87N  Y  kS  6  Civ.  Pro.  842 

^^•^•'^  2374.  21  St  Rep.  89 

0340  5  civ.  l>ro.  279 

11  Civ.  Pro.' 288  .^.    2423. 

18  Civ.  Pro.  870  2381.  fismnn^T.;.^^ 

6  8t  Rep.  668  5  Qv,  Pro.  279  S  S^^iJ'^*. 


284St  PQjQo 


28  St.  Rep.  a4fi 
t  CW.  Pro.  «10 


a,  Ct  BCq. 
1  car.  pro.  SB 
"^-OiT.Pro.Jl 


SClv.'rio.'^S.K 


B  St.  Bep.lIM 
le  St.  itep.  «3 

16St.R8p-«5i 


3434. 

T.  pro.  as,  118 
,.  pio.  860 


SECTIONS    CONSTRUED  AND  CITED  68 

2.  8468.  10  Dalr,  816 
o.  80                           4  av.  Pro.  866  41  Hna,  OO0 
t).  178                           10  Of,  Pro.  210  6  St.  Bep.  861 
.  C.  401                        11  Civ.  Pro.  198  *7  St  Bap.  88 
.  6*78                            18  Civ.  Pro.  166  117  N.  Y.  808 

•  789  18  Civ.  Pro.  800 

ShSS'sm  2460,  subd.  1. 

4^                           tlstl^Tm    '  17 civ. Pro.  888 

2464  2470. 
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^                            8  Civ.  Pro.  894 
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3.189                           U  Pi v*  SS*  iL^  11  Civ.  Pro.  848, 849 

C. 462                       i Qt  ^i?«il  12 Civ. Pro.  168 

.C.288                       RsVwtKSf  48  Hun.  26 
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>.*416                      ^F^^i^sao  2472. 
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Q4AR  19Abb.  N.C.  40 
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i  2472,  subd.  3. 
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n  av.  Pro.  87, 349  aO  St.  Rep.  m 


gBCnONS    CONSTRUED   AND   CI? 


( 


3476. 

S  CUT.  Pro.  !M 
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»28. 
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2544 
41  Hun,  204, 206 
8Dem.  824 
6  St  Bep.  890 
22  St.  :i^.  186 

118  N.  yTea 


22  Abb.  N.  C.  68 
24  St.  Bep.  647 

2548,  etseq. 

40  Hon,  288 


;30. 

TO.  906 

91 

i42 

519     . 
I 


et  seq. 
*ro.  270 


x>.206 
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33. 
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^.  S.  297 

34. 
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1 
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36. 

574 

24 


58. 

3.449 
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6 

9 
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I  C.  41 

p.  605 
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0.178 
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^ 
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»8 
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2545. 
16  Civ.  Pro.  89 

18  Civ.  Pro,  270 
WN.Y.614 
88N.Y.666 

89  N.Y.I 
92N.Y.  181 
95  N.  Y.  517 
108  N.  Y.  164,  171 
104  N.  Y.  86.  106, 

650 
111  N.  Y.  239,  688 
82Hnn,251,429 
41  Hnn,  206 
48  Han,  100 
54  Hnn,  192,  198 
56  Hun,  566,  657 
2  Dem.  229 
8Dem.258 
5  Dem.  56,  285 
22  Abb.N.C.  67 
8  St.  Bep.  648 

5  St.  Bep.  501,  668 

6  St.  Bep.  587,  592 
10  St.  Bep.  495 

14  St.  Bep.  588 

19  St.  Bep.  631 

20  St.  Bep.  105 
25  St.  Bep.  484 

28  St.  Bep.  689 

29  St.  Bep.  761 

81  St  Bep.  778 

82  St  Bep.  642 

2546. 
140iv.Pro.»62 

15  Civ.  Pro.  270 
18  Civ.  Pro.  270 
80  Hnn,  528 

48  Hnn,  99, 100 
47  Hon,  848 
64  Hnn,  192  . 
56  Hon,  554 
8  Dem.  877 
6  St  Bep.  592 
14  St  Bep.  820,  538 
22  St  Bep.  885 
29  St.  Bep.  688 
31  St  Bep.  771 
1  Connoly,  442 

2547. 

5  Dem.  425 

6  Dem.  269 

8  St  Bep.  782 
20  St  Bep.  522 
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1  Connoly,  397 

2548. 
18  Civ.  Pro,  18 


2550. 
16  Civ.  Pro.  195 
27  Hnn,  111 
14  St  Bep.  240 

2551. 
82  St.  Bep.  443 

2552. 
18Cav.Pro.27 
lDem.8«) 
4  Dem.  105 
51>em.461 
84  Hnn,  802 
2  St  Bep.  665 
8  St.  Bep.  224 

2553. 

7  Civ.  Pro.  152 
1  Dem.  175 

6  Dem.  274 
51  Hon,  186 

8  St  Bep.  224 
22Abb.N.  C.484 
1  Connoly,  317,  329 

2554. 

7  Civ.  Pro.  152 

1  Dem.  175 

2  Dem.  242 
6  Dem.  858 
91N.Y.285 
88  Hon,  211 
41  Hmi,  186 

2  St  Bep.  666 
8St  Bep.  224 
1  Connoly,  864 

2555. 
18  Civ.  Pro.  27 
14  Civ.  Pro.  195 
91  N.  Y.  235 
108  N.  Y.  181 
6  Bed.  131, 136 

1  Dem.  433 

5  Dem.  449 

6  Dem.  358 

2  McC.  68 

2  St  Bep.  656 

8  St.  Bep.  224,  758 
10  St  Bep.  167 
16  St.  Bep.  240 

2556. 

3  Civ.  Pro.aw 
1  Dem,  261 

8  Dem.  sao 
5Deiii,»)l 
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7  Hull,  477 

a,w»..<ri 
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1  Dem.  3M 
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BO  St.  Hop.  aS7 
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28  St.  Rep.  g» 

3662. 
11  CiT.  Pro.  HB 

2674         * 

ao  St  Hep.  888 

1                2568. 

IB^lY.  P™.    SM, 

1 
257B. 

H      14  ciV.  P^^ae 

6  Red.  110.330,337 

1  Conaoly,  171 

^       IS  Cly.  Pro.  ast, 

■          29a 

6  Dem.   aw,   ^m. 

2576, 

B  Civ.  Pro.  438 

BB«d.'ll0.33tl 

S  Dem.  68 

10BI.Rep.4IH 

1  Dem.  67,  335,  388 

i  Bt.  Hep.  196 

20  St.  liep.  lot 

6  Bern.  274 

TSCEl-i^TSB 

a0St.Kap.  684 

14B1.  Eep,3!» 

arts 

16  Bt,  Kep.  731 

2577. 

nON.T.4Sl 

8Clv.Pro.a4» 

HIN.Y.  SB4 

1  Dem.  158,  317 

G  St.  Rep.  19e 

3Dei.i.26B 

1  St.  Btp.  m 

lBBt.Rjp.li10,  BSD 

3563. 

\lio«.S.S.m 

IB  St.  Bc^p.  SOI 

^Qun,  13B 

17AI,b.N.  C.  B«. 

.        a8Abb.N.C.  S76 

3DL.m.5Hl 

366 

1  Oonnolj,  897 

1  UoUQol  J,  168,  SM 

T  St.  Hep.  753 
lSSt.nep.745 

2568.  flubd.  8. 

3605. 

3577,   et  seq. 

IJ  Ahb.  N.  C  asg, 

1  CuDualy,  IBS 

IB  Abb.  N.  CMS 

3506 
4  Civ.  Pia.  B7 

4Seia.B3 
SD«m.28a 

2678.       ■• 

355fl. 

2568. 

IB  St.  Hep.  746 

IB^cT-.'p^.MO 

39enD,ai 

10  81.  Rep,  4ffi 

11  Bt.  Kej>.  807 

2570,  2680. 
11  CI..  Pro.  sag 

2681. 

2560. 

2WS,  et  seq. 
laciv.  Pro.toa" 

a3Abb.N.o.« 

4  civ.  pro.  67 
16  Civ.  Fro.  SB3 

2683. 

0  Dem,  444 

2570. 

17  St.  Kep.  17-1 

0  Civ.  Pro.  100 

6Dem'2« 

BaBl.Kep.8S0 

I03N.Y.  1S4 

I  Bt.  Rep.  307 

iiin:y:s84 

89Bt.K&p.  IBT 

2S6]. 

lE^^T 

2583.        f 

2  Civ.  Pro.  IBS 
BCiv.PH,.»tB,«8 

3  Ho«-.'n.  3.  386 

^S^'.^.T^""  J 

16  Civ.  Pro.  aB4 
1  Dem.  07, 103, 317. 

12  Bt.  Kep.  tm 

.C,v.^^-ij 

**».  *« 

SIlDi'.N.S.nMl    1 

*i>em.  081 

3571. 
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2585. 

M  CSV.  Pro.  408 
lo  Civ.  Pro.  19i 
S7  Hun,  111 

U2N.ir.686 

2586. 
WN.  Y.ffiS 
lost.  Bep.  486, 888 

«Hn]i,861 

2687. 

96N.  T.  68 
IWN.T.eSB 
1  How.  N.  8.  90 
6  St  Bep.  868 
lost  Rep.  405 
87  St.  Bep.  184 

2588. 
14  Civ.  Pio.  408 
MCIv.  Pro.  18 
SStBep.  164 
16  St.  Bep.  488 
MStBep.llS 
»St.Bep.  105 
MStBep.  647 
ft  St.  Bep.  718 
SAbb.N.O.87 
MIT.  T.  278 
«Hiiii,  417 
54  Han,  189 

2589. 

M  Civ.  Pro.  408 
ISCiv.  Pro.  808 
5  Hun,  111 

«Him,417 
•  Don.  444 
J»  N.  Y.  877 
1%  Bep.  618 
J«.  Bep.  488 
]78t.Bepb774 

2W0,  et  seq. 
VCIv.Pro.  800 

2591. 
JOj.  Pro.  11 
;gv.  Pro.  801 
jiHnn,ao7 

^8t  Bep.  827 

<Aem.  184 

^     2591 
«8t.Bep.888 

»«  2595. 
JCiv.Ph).U4 


{1^886 


2597. 

1  Civ.  Pro.  164 

2  Dem.  S51, 469 
82  St  Bep.  641 

2598. 
82  St.  Bep.  642 

2600. 
2  Bern.  201, 281 

2601. 
10  Abb.  N.  O.  414 

2602. 

9  Civ.  Pro.  448 

1  Bern.  82,808,577 
6  Dem.  415 

lOAbb.  N.  C.  418. 

419 
8  St.  Bep.  776 

2603. 
16  Civ.  Pro.  871 
18  St.  Bep.  616 
6  Bed.  416,  425 
44  Hon,  458 
1  Connoly,  192 

2605. 

5  Bed.  426 
lOON.  Y.  219 
104  N.  Y.  105 
110  N.  Y.  605 
44  Hnn,  458 
8  Dem.  261 

I  Counoly,  Iftj 

«• 

II  Civ.  Pro.  211 

14  Civ.  Pro.  52 

15  Civ.  Pro.  871 
17  Civ.  Pro.  85 

5  Red.  881, 416, 425 

1  Dem.  29 

2  Dem.  217,   811. 
327,  486 

3  Dem.  286 

5  Dem.  38,  807,  885 

33  Hon,  618 

44  Hun,  457,  458 

51  Hun,  201 

65  Hnn,  248 

1  How.  N.  S.  64 

15  Abb.  N.  C.  428 

5  St.  Rep.  875 

9  St.  Rep.  279 

15  St.  Rep.  734 

18  St.  Bep.  616 

21  St.  Bep.  787 

27  St.  Rep.  805 

29  St.  Rep.  683,  787 

31  St.  Rep.  480 

110  N.  Y.  605 

114  N.  y.  859 
Ji9N.  T.  427 
i  ConnoJy,  88,  101 


2607. 

8  Civ.  Pro.  828 

7  Civ.  lYo.  152 

15  Civ.  Pro.  871 
1  Dem.  196 

86  Hun.  579 

"ON.  Y. 606 

16  St.  Bra.  8M 
18  St  Bep.  618 

2608. 

8  Civ.  Pro.  828 

17  Civ.  Pro.  85 
28  Hnn,  454 

48  Hun,  830 
1  Dem.  196 
15  St  Bep.  846 

2609. 
8  Civ.  Pro.  328 
15  Civ.  Pro.  an 
28  Hon,  454 
HON.  Y. 606 
18  St.  Bep.  616 

3  Dem.  251 

2611. 

4  Civ.  Pro.   441 

5  Civ.  Pro.  84 

6  Civ.  Pro.  128 
12  Civ.  Pro.  85 
8  Dem.  416 

5  Dem.  296,  410 
19  Abb.  N.  C.  46 
5  St.  Bep.  849 
32  St  Bep.  144 

2614. 
5  Civ.  Pro.  204 

4  Dem.  298 

5  Dem.  418 

19  Abb.  N.  C.  49 
28  Abb.  N.  C.  56 

20  St  Bep.  148 

1  Connoly,  488 

2615. 

6  Civ.  Pro.  826 

2  Dem.  160 

3  Dem.  198 

2617. 

5  Red.  326 

1  Dem.  63,  606 

2  Dem.  160,  524 

7  St.  Rep.  292 
11  St  Rep.  807 

2618. 

I  Civ.  Pro.  459 
4  Civ.  Pro.  441 

6  Civ.  Pro.  128 

II  Civ.  Pro.  164 
16  Civ.  Pro.  4S^ 
67  How.  57 
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1  Oonnoly,  IW 
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3839. 
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7  How.  117 
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3633. 

es  St.  Bep.  eB7 
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U8N.  Y.SM 

64  Haw.  3fi0 
IDem.  SOB 
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3635. 

2  McC.  SBl 

6  Cly.  Pro.  204 

30St.  Rep.3B7 
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ICoaio^lSSl 
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Lib  St.  Rep.  nt 
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■ 
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3  Dem.  164 
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■          3623. 
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l)D«m.ge 

7  ClT.'  Pn>.'  IDS,  IBB 

7  St.  B^.  718 
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aw. 

1D«ii.«n 
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SIHim,  acB 
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130  N.  Y.  83  137  N.  Y.  387  23  Civ.  Pro.  351  23  Civ.  Pro.  197 

4.  N  v^^*                           397.                           439. 
83  Civ.  Pro.  317  "37  N.  Y.  517  13a  N.  V.  377  "7  N.  Y.  4Q3 

fi  275.  »3  Civ.  Pro.  197 

^,    «    •  I37N.  Y.  517                             r-i     ^^'          o                              A  An. 

133  N.  Y.  885  Qfti  »» Civ.  Pro.  3x8                   .440. 

83  Civ.  Pro.  1,  lis  M  V    <  ^4'  N.  Y.  409  131  N.  Y.  189 

•^  130  Si.  X.  403 

9.  284.                                   403-                                  441. 

»3  Civ.  Pro.  us  1,7  N.  Y.  si7  '*°  ^-  "^^  <*^  '33  N.  Y.  61 

13-  307.  '*^'^*^                          445. 

.33N.Y.88S  133N.Y.183                               406.  i3aN.Y.367 

14.  308.  28  Civ.  Pro.  368                   4^^^; 

83  Civ.  Pro.  48, 8a,  .  *3a  N.  Y.  84  4IO.  ,33  N.  Y.  54 

115.379  315.  81  Civ.  Pro.  1                       449. 

23.  88  Civ.  Pro.  186         M  i?'^*  129  N.  Y.  246 

88  Civ.  Pro.  105  -,,  "IfJi         *  134  Id.  5x8 

,      -r  „   ^3'-  ia8Id.37i  136  Id.  655 

^  ^*5.  133  N.  Y.  819  133  Id.  5                       ^          ico 

Z39N.Y.X40  -40.                             Aid                       XT  ^^ 

^     26.  ,3  Civ^^ro.  8x0        X27  N.  ^.  6t  '35  N.  Y.  20. 

X39N.Y.X40  342.  X33ld.si7  ,,  ri/prA 

«Civ.Pro.80i  365.  X30N.Y.581  x3^IdJ;V9'5 

ec  X34N.  Y.141  83  Civ.  Pro.  319         ^^        ^^^^^^ 

81  Civ.  Pro.  4a,  336  ^  ^    368 .                     j^    41 8.  ,3^  N.  Y.  572 

66.  ^38  N.  Y.  86                               5                            454 

,3  Civ. Pro.«H.«6i  •  370.  ,,  Civ.  Pfo.  39  '^^  ^'  Y;r 

88  Civ.  Pro.  67,  874  139N.  Y.  440                                   ^"^                    458. 

''^  ''•  T^r  N  ^^°'  "  Civ.^o.  336  ^3  Civ^  Pro.  365 

121.  134  N.  Y.141  aald.  356.366                         459- 

130N.Y.688  381.                             422                  23  Civ.  Pro,  36s 

186.  187  N.  Y.  63                    Civ  Pro  ^n                  462. 

,30  N.  Y.  318  xafi  Id.  896                               J2I    ^^         «3  Civ.  Pro.  365 

190.  382.                        Civ    Pro    ,,T                 468. 

,30  N.  Y^  "  Cjv.  Pro.io2,887     \e:^  ^^'''  ^'^'     22  Civ.  Pro.  415 

'37  Id.  435  ^  JS*  371  ,3  Id.  345                          ^AQ  er  gen 

'''J^lub.a.  '^"-X  ''"'■Ir"                   47X. 

•3«'^-^;,5'  „8N.l'l,V  =.Civ.*Pro.3.  -^■^;*' 

XT  v^  qS'?  23  Id.  59                              473- 

134N.Y.3"  ,3Civ^Pro.225             ,,    4^7.  X34N.Y.57. 

„  ^94-  3^  88  Civ.  Pro.  16s                    479 

131N.  Y.38  ...xT^.:.                         4^1.                o.  ri,.p)A 


-_    *^%-  «86  aa  ^.iv.  rro.  165  479 

i'?3  W  ?a4'^  uo  N.  1  150                    ,,   431.  2x  Civ.^^o.  39 

13310.034  MCiv  Pro  22«:  28  Civ.  Pro.  433  ^o^ 

236.  83  uiv.  rro.  225  ,8N.  Y.49x*^^  ^.    4^^* 

X39  N.  Y.  X40  r^.   388-                              -  J^*  21  Civ.  Pro.  23,  36, 

flA.T  »»  ^'V»  Pro.  102                  _,    ^2*  ^  37q 

r--      si;,     i;  88  Id.  371  22  Civ.  Pro.30M36  aVld  -x^ej  41^ 


■I^H 

'■SECTIONS   CONSTRUED.  »■ 

^H 

H       483. 

5^9■ 

636. 

766. 

H       «  Civ.  Pro.  .6 

II  Civ.  Pro.  338 

I4dN.  Y.  414 

^B       I.  Civ.  Pro.  jj.  385 

„  Civ^PTO   . 

=3'ld.'3^'34a"' 

768. 
'3S  N.  V.  76 

770. 

525. 

636  et  seq. 

..Civ.  Pro, 58 

"'638!''" 

.3  Civ.  Pro.  I 

S31. 

77a. 

..  Civ.Pro.B9,j« 

w^ilkT 

=.  Civ.  Pro.  >« 

779. 

M  ,::^¥l°* 

"n  Y^C    B 

•rav-fro-m 

53*  ■ 

.3W.M6 

■;  SI  iui 

■33  N.  V.  =4, 

.33N.v",^;. 
534- 

645-'" 
30  N.V.  48=,  485,48  7 

783- 
ajCiv-Prciji 

.3  Civ.  Pii..  is> 

^     ..,  •'i?''  ■ 

"\^^f\ 

.3,N,y'^^ 

^M         »  CiT.  Pro.  343 

.Civ.^^.^i. 
F                  499- 

=3  Id.  34..  3»:3B4. 

aiCiv.Pro.,™,.^. 
5J  Id.  M? 

803  et  seq. 

„Cly.^P^b 

'  684. 

.37  N.  Y.  s,7 

707, 

814. 

S4S. 
»  Civ.  P..  3.3 

,.Civ.Vt.B. 
„  Id.  IS 

708  sat.  2. 

.3:>  N.  Y.  4S7 

7"- 

721-72';. 

=3  Civ.  Pro.  iB 

8  "9. 
11  Civ.  Pro.  87 

aao, 

«nv.Pro.,.^, 
..Civ.  Pro.,«o 

■  t        laS  H.  Y.  64 

33  Civ.  Pro.  94 

1            i!i9   d.  Q43 

«Civ^P?o  .,S 

8*9. 

■            .3^  d.3i7 
gig 
500. 

549  sub.  a. 
550- 

.4.  Id.  76 

721  sub.   12. 

..  Civ.  Pro.  . 
.3.    d.  Mfl 

iift^r^r'^ 

,3=  N.  Y,  S.8 

X.  J"-      • 

.1.   d..Bi 

531. 

■  JSN.Y.  saa 

U.    d.7«.=SKSl 

i^H.V.i,,' 

.4.  Id.  76 

Sj,. 

«Civ,¥?o.. 

r^fd''^?' 

!^id:4'?J,j„ 

,3  CIv.Pro'.  .so,.3a 
57a. 

,Civ^.„... 

,37  d.,,. 

50a  sob,  3. 

J,  Civ.  Pro.  ^4 

...  d. ,« 

'33  <i*a 

,,,Jj.  F.  S3. 

738. 

136  d.,.j 

ci  #■ 

602  et  seq. 

«Civ.Pro..,7..5= 

.1  Civ.Pro.  11 7,784, 

,.ra.v,,„ 

755  et  seq. 

■"*'»1,.  ■ 

603. 

,j6N.Y.  15. 

604. 

136  N.  Y.  JS' 

837. 

521. 

605. 

756. 

.3.  N.  Y.  w 

■  JO  N.  Y.  4.3 

.IqN.Y.465 

.33N.Y.,3 

841. 

582. 

608. 

=,  Civ.  Pta'aH 

^j  Civ.  Pro.  431 

.36  N.  Y.  ,5> 

"•-"S"- 

^.    S'3- 

Gas  et  seq. 

„Civ.Vro,,6, 

^' Civ.  Pro.  i3S 

1.1  Civ,  Pro.  ,43 

w». 

'3-N.   Y.4„ 

635  et  seq. 

■I  Civ.  Pro.;a,  M 

'"■«*,'".* 

t.-""'-" 

«  Id.  ji*,  336,  3«B 

.j-N.-X.jiB 

"'"■'a 

SECTIONS  CONSTRUED. 


75 


863. 
SI  Civ.  Pro.  394 

870. 
92  Civ.  Pro.  345 

870  et  seq. 

n  Civ.  Pro.  3J6 

ta  Id.  97,  Z49 

t3  Id.  15,  67,69,195 

887. 
«  Civ.  Pro.  909 

887  et  seq. 
S3  Civ.  Pro.  34 

888. 
n  Civ.  Pro.  ao9 

891. 
•3  Civ-  Pro.  357 

893-894. 
13  Civ.  Pro.  98,1x0 

900. 
nCiv.  Prai84 

910. 
f9Civ.Pro.997i3a4 

936. 

I3SN.Y.  396 

952. 
i^N.Y.70 

V,   957 

i^N.Y.70 

«  Civ.  Pro.  51 
ip  N.  Y.  995 

970. 
n  Civ.Pro.403,490, 

U9N.Y.978 

IP  Id.  931,  995 
971. 

n«N.Y.6s6 
131  Id.  335 

^.  977. 
•aCiT.Pro.  xc 
•3  Id.  353 

984. 
«CiT.Pro.905 

2310.403 

986. 
»3  Civ.  Pro.  403 

992. 
«  Civ.  Pro.  390 
i3oNY.446^ 
•3  W.  171 

993- 
a7N.Y.64o 

?Jf  143.407,446 
13m  zas 


1237. 
23  Civ.  234 

I241. 
23  Civ.  Pro.  82,  48* 
140 

1251. 

1002.  «3o  N.  Y.  3x7 

99  Civ.  Pro.997,304  *3xId-84 

I2$2. 
130  N.  Y.  3x7 


1000. 
X3X  N.  Y.  643 

lOOI. 

133  N.  Y.  50 
Z14  Id.  39a 
X38  Id.  669 


23  Id.  X55 

1003. 

133  N.  Y.  639 

1005. 
X33N.  Y.367 

1009. 
9x  Civ.  Pro.  403 
23  Id.  443 

lOIO. 
93  Civ.  Pro.  490 
93  Id.  143,  ao8 

134  N.  Y.  X93 

lOII. 

83  Civ.  Pro.  33 

X34  N.  Y.  393 

1013. 
139' N.  Y.  X04 
X3X  Id.  669 
137  Id.  6x6 
X39  Id.  449 « 

1015. 
X36  N.  Y.  505 

IOI6. 
X34N.Y.90' 

1022. 


1253. 

130  N.  Y.  486 

1254. 

137  N.  Y.  694, 696 

1255. 

131  N.  Y.  85 

1256. 

133  N.  Y.  5x0 

1274. 
9x  Civ.  Pro.  166 

Z38  N.  Y.  387 

9x  Civ.  Pra  x66 
1278. 

X34  N.  Y.  X7a 

1279. 
X33  N.  Y.  340 
137  Id.  589 

1281. 

X33  N.  Y.  940 

1282. 

X36  N.  Y.  987 


3x  Civ.Pro.xoo,xo2,  33  Civ.  Pro.  xo 

»5S,a63,309  I29O. 

^'Irv'*^  i36N.Y.a87 
139  N.  Y.  49» 

1023.  '292. 

•X  CivJ>ro.ioo,io9,  »32  N.  Y.  367 


9S' 


994- 
"Civ.  Praxo9 

996. 
"Civ.Pro.  jflo 


30X 


#  Z55i  «e3,  309 

^•2  Id.  309,  420 

X33  N.  Y.  T22 

II 89. 

X31  N.  Y.  643 
1204. 
39  Civ.  Pro.  953 

X30N.Y.  4x2 

1207. 

X33  N.  Y.  605 
X34  Id.  3x9 

I2I2. 

X30  N.  Y.  512 

I213  SUt  2. 
X30  N.  Y.  512 
I216. 
.    X33N.  Y.367 
X34  Id.  530 

1217. 

X34  N.  Y.  530 

1227. 

X3X  N.  Y.  643 

1229.       . 
93  Civ.  386 
1236 

'30  N.  Y.  sog 


1294. 
X28  N.  Y.  434 
93  Civ.  Pra  37,  56, 
375 

1300. 
2T  Civ.  Pro.  X09 

1307. 
134  N.  Y.  530 

I3I0. 

23  Civ.  Pro.  29 

1316. 

X37  N.  Y.  4x0 

I317. 
X98  N.  Y.  311,  648 

1323. 

132  N.  Y.  367 

1326. 

X98  Ni  Y.  307 

1327. 
X28  N.  Y.  307 
23  Civ.  Pro.  48 

I331. 
ax  Civ.  Pro.  47 
131  N.  Y.  549 

1334. 
128  N.  Y.  307 


>40 


xo 


102 


1336. 

131  N.  Y.  643 

1337. 
X31  N.  Y.  43 
X33  Id.  178 

1338. 

X97  N.  Y.  212, 

X30  Id.  105 
X33  Id.  254 
134  Id.  512 

1339. 
X3X  N.  Y.  598 

1350. 
X3X  N.  Y.  643 

1351- 
21  Civ.  Pro.  2 

1352. 
2X  Civ.  Pro.  47 

1353. 

21  Civ.  Pro 

1361. 

128  N.  Y.  98 

1365. 
2x  Civ.  Pro.  71 

1366. 

22  Civ.  Pro.  4x4 

23  Id.  241 

1370. 
130  N.  Y.  487 

1379. 

130  N.  Y.  317 
X3X  Id.  84 

1380. 

22  Civ.  Pro. 
130  N.  Y.  317 
13X  Id.  84 

I381. 

130  N.  Y.  317 

1393. 

23  Civ.  Pro.  161 

1404. 
23  Civ.  Pro.  161 

1405. 
22  Civ.  Pro.  322 

1405  et  seq. 
21  Civ.  Pro.  18. 

1406. 

X27  N.  Y.  514 

142 1. 

X39  N.  Y.  356 

1423. 

189  N.  Y.  356 

U34. 
33  Civ.  986 

1440. 
2x  Civ.  Pro.  170 
X28  N.  Y.  183,  195 

1446. 
X97  N.  Y.  328 

1448. 
xaSN.  Y.i<j6 

laSN.Y.iqfc 

128  15.  Y.  iv/) 


241 


SECTIONS  CONSTRUED.  77 

t-2265.                2433.                     2623.  2869. 

Pro.  X16  21  Civ.  Pro.  96  128  N.  Y.  430  ai  Civ.  Pro.  58 

233.                         2434.                        2624.         ,  ^  2879. 

^-  538  13a  N.  Y.  407  aa  Civ.  Pro.  55  ««  Civ.  Pro.  433 

•235.                            24^c  i36N.Y.ao  289O. 

I^^rfg"''  x^oN.Y^i;                          2625.  ai  Civ.  Pro.  58 

,V//  23  Civ.  Pro.  246  136N.Y.  ao  2934- 

n"                            oviiiT                            4A0A  ax  Civ.  Pro.  74 

.Pro.  aao                     2441.                             2020.  a?  Id  96a 

J248.  "  Civ.Pro.a37,397  136  N.  Y.  ao  '3  ^°-  J^ 

•  P^^-  ^'  "^       VSi;                              2627.  ai  Civ.  p7o.  56 

8249.                       ^4^7'*  136N.  Y.s8  as  Id.  90 

,.  Pro.  71  "  Civ.  Pro.  173                 265a  2945-2950. 

S251.                       „  2^52.  ,3,  N.  Y.  a74,  4«8  a3  Civ.  Pro.  go 

^  Pro.  71  '^°^-J;-l*^                      2660.  2951-2956. 

2262.  _.  ^457-  asCiv.  Pro.3ii,4a9    aa  Civ.  Pro.  330 
r.Pro.a9  ax  Civ  Pro.  397                   2667.  33^.417 

2263.  r^t  ^l^o.  J28  N.  Y.  76  2956. 
^•3^  llld'Js'''''^'''^^  2698.  xa8N,Y.,78 
2265.  i4In.V,447  ia8N.Y.76  3OI3. 

*^- Pro.  271                   2463.                           2699.  ax  Civ.  Pro.  74 

^^iSr*     o  as  Civ.  Pro.  X91  "8  N.  Y.  73,  75  3017. 

V.Pro.48,xis                2472.                            2717.  as  Civ.  Pro.  a97 

2320.  xa9N.  Y.642  22  Civ.  Pro.  7a  3020. 

Y.  546  ,37  Id.  600                               2739.  as  Civ.  Pro.  297 

2325.  2472  SUtS.  3-5.  I29N.  Y.641  3029. 

•  Y.  547  xa8  N.  Y.  378  '3^  ^°*  -♦"  ax  Civ.  Pro.  21 
2335.                           2473.                           2740.  3050. 

Y.  547  135  N.  Y.  65  '36  N.  Y.  41a  ^^  Civ.  Pro.  290 

2339-                        2474.                        2749.  3057. 

IV.  Pro.  xx8  „    N.  Y.  642  »36  N.  Y.  106  ,,  Civ.  Pro.  157 

2345.                        2475.  "^^^o"'-"'  3058. 

•  Y.  10  ,2g  N.  Y.  642                    .,  2750.  N.  Y.  367 
2351.                           2481.  "^M^- 304, 552  3063. 

iv.  Pro.  369  X36  N.  Y^  287  '36  Id.  4xa  ^^  ^ .  3  p  3^ 

2358.                                            ^-.^                                   l^V^^'  33  Id.  328 

iv.Pr0.x9x             n-^yo.  X27N.Y.305  3o58 

22  Civ.  Pro.  377                   2752.  as  Civ.  Pro.  288 

f.Y.x62  2531-  ax  Civ.  Pro.  326 

2365.  -  Civ.  Pro.  377  '4^3?^."^,/'^  "8  N.  ir.  W 

J.Y.85                            2534.                           2754.  3165. 

^  2366.  135  N.  Y.  268  „  Civ.  Pro.  326  "  Cjv.  Pro.  224 

4.Y,29o                        2538.                         2755.  « Id.  356 

,  2369.  „  Civ.  Pro.  209  X36  N.  Y.  41a  ^.  3169. 

J.  Y.89  i,5N.  Y.66X                          2756  21  Civ.  Pro.  217 

,  2372.  '         2545.  136  N.  Y.V2 •  3169  set.  I. 

*^Y.8s  2X  Civ.  Pro.  85,  88              27«^0  22  Civ.  Pro.  314 

2374,                    .        2576.  xa7N.Y.3^  ^3191. 

^.  Y.  290  ,33  N.  Y.  177  133  Id.  174  22  Civ.  Pro.  430 

2419.  X35ld.  413                               2763.  as  Civ.  Pro.  256 

^.  Y.  551                          2586.  X27  N.  Y.  307  ''  ^^'l' 

d.  294.  i«N.  Y.  177                          onoR  3*92. 

M9etseq.  '''      ^sS^  X39N.Y^?38  ''""'^^'^"^ 

.iv.Pro24x  X33N.Y.177                        2799.  n-^^- 

242.                        X.  i^°^-  ^3Q  N,  Y^^3?8  ^3  Civ.  Pro.  375 

^r^h ..  136N.Y.384               2801.  ..  ^...3^\5- 


:iv  Pro  a4x  '  ^fi^o.  ,36  N.  Y.  xo6  ^3  Civ.  Pro.  90 

2424!  X36N.Y384  2817.  a.Civ^Proa84 

:iv  Pro  a^i  2614.  138  N.  Y.  308  ^^  m'Xti  xoL 

^Y  5M  '3x  N.  Y.  s^S  2862  SUb.  2 .          '4  Id.  ^16^^   "^ 

f/?  etseq.  ^,  ^^^7-  12S  N.  Y.  178  127  N.  Y .  ivi6 

^.  /'/•ft  j4  '^'  ^'  V  2863.  "^  ^^-  ^77 

VJ  x.^x  iV.  F.  zdd  23  2d.  90,  388                ax  Civ  .Pro.  i^< 


78  SECTIONS  CONSTRUED. 

3229.  3252.  3271,                      3 

ai  Civ.  Pro.  329  136  N.  Y.  412  22  Civ.  Pro.  161              ^. 

22  Id.  SI,  190  «'  y^. 

25  Id.  284  3253-  3272.              '34  N.  Y 

X28  N.  Y.  171  2x  Civ.  Pro.  159,204  21  Civ.  Pro.  16 

3234.  22ld.  1, 6  3357 

21  Civ.  Pro.  333  »3  If  180,  239  3290 .             X37  N.  Y 

22  Id.  43, 193  "8  H-  Y-  '31,  asi  23  &v.  Pro.  146 

3236,  '33  Id-  239  13s  N.  Y.  470.                 3360 

23  Civ.  Pro.  ax6  3256.  3333                i33  N.  Y 

3238.        .  22  Civ.  Pro.  xoo  21  Civ.  Pro.  255 

23  Civ.  Pro.  97  ^  23  Id.  46,  61,  65,286  ^^                   3 

3240.  3262.  ^3339.               133  N.Y 

21  Civ.  Pro.  25s  23  Civ.  Pro.  143  23  Civ.  Pro.  443 
^^^^•»94  3264.  3343.              i«NY 

r-  ^i^^-  ^  '36  N.  Y.  2Tx  "  Civ  Pro.  59          '^^  ''•  "^ 

2x  Civ.  Pro.268,272  23  Id.  82 

22  Id.  392  3268  et  seq.  33 .3  sub.  18.      ,„  n  Y 

23  Id.  x88  2,  Civ  Pro  ace  "'xt   ^r                          ^^ 

3251.  2x  V.1V.  rro.  355  141N.  Y.  479 

21  Civ,  Pro*.  125  3268.  3347.                          3; 

22  Id.  10  23  Civ.  Pro.  238  21  Civ.  Pro.  403        i33  «.  Tf 

23  Id,  61,  65,  113,  22  la.  41. 

2 id,  295  3270*  23  Id.  363            3^ 

128  N.  Y.  595  2x  Civ.  Pro.  355  135  N.  Y.  634      xa*  N.  Y 


THE  CODE  OF  CIVIL  PROCEDURE. 

QBAT.  448  OV  TBI  LAWS  OF  1876,  AS  80  D18I0HATID,  AKD  A8  AMBTD] 

BT  THE  AMlirDIHO  ACTS.] 


ACT  SELATINO  TO  GOUBTS,  OFFICERS  OF  JUSTICE, 
AND  CIYIL  PBOCEEDINOS. 

PuMd  Jane  2, 1876 ;  three-fifths  b^g  present 

P^opfe  of  the  State  of  New    Torky  represented  in 
Senate  and  Assembly y  do  enact  asfoUows :     , 

CHAPTER  I. 

PROVISIONS  RELATING  TO  COURTS,  AND  THE 
MEMBERS  AND  OFFICERS  THEREOF. 

L — ^Tm  oomns  or  thb  state  ;  thei^  oenekal  powers  and  ATTR^ 

lenB,  ABD  6EMSIIAL  REGULATIONS  PERTAINING  TO  THE  EXERCISE  THEREOF. 

Q. — ^PrOTIBIONS  OF  GENERAL  APPUOATION,  RELATING  TO  THE  JuiNIEB, 
AND  OBRTAIN  OTHER  OFFICERS  OF  THE  COURTS 

TITLE  L 

^wtrtt  of  th$  Stait ,  their  general  powerM  and  attrihuUt^  andgeturmi 
regtdaiions  pertaining  to  the  exereiae  thereof. 

lanaLE  1.  Bniiinerat*on  and  claflsifleation. 

1  Qeneral  Powers  and  attribates  of  the  charts. 

8.  Miaoellaneoiis  pioyisions  relating  to  the  aittings  of  the  ooarta. 

ARTICLE  FIBST. 
Enumeration  and  Classification. 

iLOoDitL  I  4.  General  proTiaion  as  to  jnriadic- 

•  S^H'^  ®'  record  enumerated.  tion,  ete. 

I  Ooarts  not  of  record. 

^(nrl   The  conrts  referred  to  in  this  act,  are  enumerated  in  the 
Bat  two  sections. 
I  %  [m'd  1877.]    Each  of  the  folio  wmg  courts  of  the  SUte  is  a  court  of 

1.  The  ooort  for  the  trial  of  impeachments.  ^f     7  / 

1  The  ooort  of  appeals.  *    ^ 

8.  The  supreme  court 

4.  A  eireuit  court  in  each  county. 

5.  A  court  of  oyer  and  terminer  in  each  county, 
t  A  court  of  common  pleas  for  the  city  and  county  of  New  York. 
1  The  superior  court  of  the  city  of  New  York. 

8.  The  court  of  general  sessions  of  the  peace  in  and  (or  the  city  and 
county  of  New  York. 

9.  The  superior  court  of  Buffala 
10..  The  dty  court  of  Brooklyn. 
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OO0RTS.  ■ 

1 1.  Tbe  ottj  coDrt  of  Long  lelaiid  citj. 

IE,  The  city  court  of  Tankers. 

1».    A  county  court  in  each  county,  oioept  Now  Toik. 

14.  A  court  of  BSBHJans  in  each  count;,  except  New  Tork. 

IB,  The  marine  court  o(  the  city  of  Netr  York. 

16.  The  mayor's  court  of  the  oity  oE  Hudson. 

IT,  The  recorder's  court  of  tbe  city  of  Dcici. 

IB,  Tbe  recorder'a  court  of  tbe  city  of  Oswego. 

19.  The  justices'  court  of  the  city  or  Albaoj. 

SO.  A  surrogate's  conn  in  each  county. 


tf    %  3.  [am-d  1877.]     Each  of  the  foUowing  conrta  of  the  Stale  is  a 
■ot  of  record  : 

1.  Courts  of  Justicefl  of   the   peace  in  eacb  toon,  and  ia  c' 
cities  and  villages, 

2.  Courts  of  special  session*  of  tbe  peace  in  each  toirn,  aod  it 
'      lain  cities  and  villages. 

3.  The  district  courts  in  the  city  of  New  York. 

4.  The  police  courts  in  certain  cities  and  Tillages, 
fl.  the  justieea'  court  of  the  cu»  *t  Troy, 
e.  The  niunioipal  court  of  tbe  dtj  ot  Bocbeater. 

g  <  [am'il  1377.]     Each  of  ihoaa  courts  sbnii  continue  to  eieroi* 


ARTICLE  SECOND. 

GiNIRAL  POWIBS  *(iD  ATTSIETTTlia  Of 


1  (t  -n*  sItUnga  of  courtK  to  be  pobllc. 
a.  ConrH  not  to  sit  on  Sunday,  oicepl 

T.  Qenenil   powers   of  coorta  of  re- 
cord. 

9,  Panisbmeat     (or     crimloal     con- 
lemptB 

118,  Bnleatobepob![.h«l 

19.  CoortB  to  order  calendar  pr 

20.  Eipeose  to  lie  a  cotmtf  cba 
ai.  Certain  papor.  ma,  bedatU 

how  poQinLd.  elc. 

It.  pS!"g^^on?fiSi?S5: 

18.  Ko  punlBhmeul   for  non-paymenl 

Dt  InlGiiocDtor)'  coeta. 
IC  Id.:  money  duo  npon  a  contract. 
IT.  HuIm  of  cnnns  ot  r.cord,   bow 

made  and  tevliad. 

».  ln'N^°r<;rk*M«JudE8m^ 

80.'  WBa°  i»  a  .i^cU^I  iMUnc. 
ao,  Ne»«Wa. 

L 


%  b.  [iim'd  IS'jO.]  The  sittings  of  every  court  within  this  State  ah 
pnbliu,  and  every  citizen  may  freely  attend  the  same,  except  that  i 
prooeedinga  and  trials  in  cases  for  divorce,  on  account  of  adultery,! 
tian,  aboTtii-'B.  rupe,  assault  with  inldnt  to  commit  rape,  criminal  com 
tien,  and  bastardy,  tbe  court  may,  in  its  discretion,  exclude  iherefrv 
persons  who  are  not  diraotly  interelted  (hereia,  eicepllog  juroia,  witi 
and  oSoers  of  the  court. 

g  6.  A  court  shall  not  be  opened,  or  transact  an;  business  on  Si 
except  to  receive  a  verdict  or  discharge  a  jury.  An  adjournment  of  a 
en  Saturday,  unless  made  after  a  cause  has  been  committed  to  ■  jury, 
'-«  IV  iomf  titbai  day  than  Sunday.      But  th'o  'section  <\wi   uuL  prcvan 
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exercise  of  the  juriidiction  of  a  maglBtrate,  where  it  is  neceBiiAry  to  preeenre 
the  peace,  or,  in  a  criminal  case,  to  arrest,  commit  or  discharge  a  person 
charged  with  an  offence. 

§  7.  A  court  of  record  has  power  : 

1.  To  isBue  a  subpoana,  requiring  the  attendance  of  a  person  found  in  the 
State,  to  testify  in  a  cause  pending  in  that  court ;  subject,  however,  to  the 
limitations,  prescribed  by  law,  with  respect  to  the  portion  of  the  State,  in 
which  the  process  of  a  local  court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the  powers  and 
inties  of  the  court. 

8.  To  devise  and  make  new  process  and  forms  of  proceedings,  necessary 
lo  carry  into  effect  the  powers  and  jurisdiction  possessed  by  it. 

§8.  A  court  of  record  has  power  to  punish  for  a  criminal  contempt,  a 
person  guilty  of  either  of  the  following  acts,  and  no  others : 

1.  Disorderly,  contemptuous,  or  insolent  behaviour,  committed  during  its 
sitting,  in  its  immediate  view  and  presence,  and  directly  tending  to  inter 
rapt  its  proceedings,  or  to  impair  the  respect  due  to  its  authority. 

8.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly  tending  to 
interrupt  its  proceediDgs. 

5.  Wilful  disobedience  to  its  lawful  mandate. 
4.  Resistance  wilfully  offered  to  its  lawful  mandate, 
f .     Gontnmacious  and  unlawful  refusal  to  be  sworn  as  a  witness ;  or, 

after  being  sworn,  to  answer  any  legal  and  proper  interrogatory. 

6.  Publication  of  a  false,  or  grossly  inaccurate  report  of  its  proceedings. 
But  a  court  cannot  pimish  as  a  contempt,  the  publication  of  a  true,  full, 
tnd  fair  report  of  a  trial,  argument,  decision,  or  other  proceeding  therein. 

g  9.  Punishment  for  a  contempt,  specified  in  the  last  section,  may  be  by 
Ids,  not  exceeding  two  hundred  and  fifty  dollars,  or  by  imprisonment,  not 
•xoeeding  thirty  days,  in  the  jail  of  the  county  where  the  court  is  sitting, 
«r  both,  in  the  discretion  of  the  court.  Where  a  person  is  committed  to 
jiil,  for  the  non-payment  of  such  a  fine,  he  roust  be  discharged  at  the  ex- 
piration of  thirty  days  ;  but  where  he  is  also  committed  for  a  definite  time, 
die  thirty  days  must  be  computed  from  the  expiration  of  the  definite  time. 

I  10.  Sudi  a  contempt,  committed  in  the  immediate  view  and  presence 
if  the  court,  may  be  punished  summarily ;  when  not  so  committed,  the  party 
iharged  must  be  notified  of  the  accusation,  and  have  a  reasonable  time  to 
■ake  a  defence. 

1 11.  Where  a  person  is  committed  for  snch  a  contempt,  the  particular 
orcamstances  of  his  offence  must  be  set  forth  in  the  mandate  of  commit- 
t 

{ 12.  The  last  four  sections  do  not  extend  to  a  special  proceeding  to 
^  I  foiaih  a  person,  in  a  case  specified  in  section  fourteen  of  this  act. 

1 13«  Punishment  for  a  contempt,  as  prescribed  in  this  article,  does  not 
Ur  an  indictmeat  for  the  same  offence ;  but  where  a  person  who  has  been 
7]j  I  itpimished  is  convicted  on  such  an  indictment,  the  court,  in  sentencing 
^^  I  kill,  must  take  into  consideration  the  previous  punishment. 

{ 14.  A  court  of  record  has  power  to  punish,  by  fine  and  imprisonment, 

<^,  luttther,  a  neglect  or  violation  of  duty,  or  other  misconduct,  by  which  a 

'  I  ri^  or  remedy  of  a  party  to  a  civil  action  or  special  proceeding,  pendiang 

^^^Jiiihecourt  mar  ^  defeated,  impaired,  impeded,  or  prejudiced,  in  eiii 

.  ijl'tbe  foUvwing  .sases : 
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1.  An  Atlarnef,  couDBellor,  clerk,  iberiff,  oorouer,  or  othe:  pencil,  in  any 
manner  dulj  BelacUd  or  appointwl  to  perform  a  judicial  or  miuiaterial 
Wr>ii:e,  for  u  mtabelmviour  in  hia  office  Or  iriut,  or  for  a  wilful  neglect  or 
TtoUtieQ  of  duty  Cherein;  or  for  dUobedience  to  a  lawful  laandnta  of  the 
cauit,  or  of  a  judge  ibereaf,  or  of  as  officer  authorizeil  to  perform  the 
duUes  of  Bucb  n  judge. 

2.  A  pttrtj  to  tUe  autiou  or  special  piuceedicg,  for  putting  in  Qctitioiu 
bail  or  B  fictiliouB  Hurcty,  or  (or  any  deceit  or  abuse  of  a  mandate  or  pro- 
ceedlog  of  the  court. 

S.  A  part;  to  the  action  or  special  proceeding,  an  atMmey,  cotutiellor, 
or  other  peraon,  for  the  non-payment  of  a  sum  of  money,  ordered  or  ad- 
}udged  by  tlie  court  to  be  paid,  in  a  case  where  by  la«r  execution  cannot  be 
awarded  for  the  collection  of  such  atmi ;  or  for  any  olber  diaobediance  to  a 
lawful  mandate  of  the  coort 

4,  A  person,  for  aasumiDg  to  be  bq  attorney  or  counsellor,  or  other  offloer 
of  the  oourt,  and  acting  aa  Buqlj  without  authority  ;  for  rescuing  any  prop, 
erty  or  peraon  in  the  oustody  of  an  ofiicer,  by  virtue  of  a  mandate  of  the 
court  {  for  unlawfully  detaining,  or  fraudulently  and  wilfully  preventing, 
or  disabling  from  atlrendine  or  teatifyinc.  a  witneae,  or  a  party  to  the  action 
or  special  proceeding,  while  gomg  to^  voa^ning  at,  or  returning  from,  tbs 
lilting  where  it  ia  noticed  for  trial  or  baarliig ;  and  fm'  any  other  nnlaw- 
fnl  interference  with  the  prooeedingi  tnerein. 

5.  A  person  subprenaed  bb  a  witnasa,  for  refuaiag  or  neglecting  I«  oboy 
the  subpcena,  or  to  attend,  or  to  bo  awoni,  or  to  answer  as  a  witneas. 

8.  A  peraon  duly  notified  to  attend  aa  a  juror,  at  a  term  of  the  court, 
for  improperly  oonvemiuij  with  e  party  to  an  action  or  apecial  priK.'eeding, 
to  be  tried  at  that  term,  or  with  any  other  person,  in  relation  to  the  merits 
of  that  actioti  or  special  proceeding;  or  for  receiving  a  conuQunicalim 
from  any  person,  in  retatioa  to  the  merita  of  such  an  action  or  epsoial 
proceeding,  without  immediately  diaclosiug  the  Bame  to  the  court. 

7.  Aa  inferior  magiatrate,  or  a  judge  or  other  officer  of  an  inferior  oonrt, 
for  proceeding,  contrary  to  law,  in  a  cause  or  matter,  which  baa  beea 
remoied  from  hia  juriadictioi)  to  the  court  inflicting  the  puoiahment;  or 
for  disobedience  to  a  lawful  order  or  other  mandate  of  the  latter  court. 

S.  In  any  other  case,  where  an  attachment  or  any  other  proceeding  to 
ponieh  for  a  contempt,  baa  been  usually  adopted  and  practiced  in  a  court 
of  record,  to  enforce  a  civil  remedy  of  a  partj  to  an  action  or  apecial  pro- 
Ceoding  in  that  court,  or  to  protect  the  right  of  a  party. 

g  15.  {ant'd  1S77.]  But  a  person  shall  not  be  arrested  or  impriaonad, 
for  the  nou-payiueut  of  coBts,  awarded  oihcrwiae  than  by  s  Gnal  judgmant, 
or*  6iwl  order,  made  ioa  special  proceeding  instituted  by  state  writ,  eiMpt 
where  an  attorney,  counaellor,  or  other  officer  of  the  court.  Ih  orderad  M' 
pay  costa  (or  miaconduct  as  auch,  or  a  witneee  ia  ordered  to  pay  coats  m 
an  attachment  for  non-attendance. 

g  16.  Except  in  a  case  where  it  is  otherwrBO  specially  prescribed  by 
law,  a  peraon  shall  not  be  arrested  or  imprisoned  for  disobedienoe  to  • 
judgment  or  order,  requiring  the  payment  of  money  due  upon  a  contract, 
aipresa  or  implied,  or  aa  damages  for  uon- performance  of  a  contract. 

J  1*7.  [am*<f  I8T7,]  The  general  term  jusdcss  of  the  supreme  coorl, 
tbe  chief  judges  of  the  superior  oity  courts,  mUBt  meet  in  coDTentiOB, 
at  the  capitol,  in  the  city  of  Albnny,  od  the  first  Wcduesday  of  October, 
IITT,  and  every  SBconrl  year  thereufter.  The  conTention  must  eslsblith 
rales  of  prtctiee,  urn  incoDsi  a  tent  with  this  act.  vbich  shall  ha  bindingnpat'^ 
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aU  5X>arts  of  reoord,  except  the  court  for  the  trial  of  impeachments  and  the 
wari  of  appeals.  A  majority  of  the  members  of  the  convention  constitute 
a  qaorain.  The  rules  thns  established  are  styled  in  this  act,  *'  the  general 
rales  of  practice." 

§  18.  A  rule  thus  established,  or  a  general  rule  or  order  of  the  court  of  ap- 
peius,  does  not  take  effect,  until  it  has  been  published  in  the  newspaper 
published  at  Albany,  in  which  legal  notices  are  required  by  law  to  be  pub- 
lished, once  in  each  week  for  three  successive  weeks. 

%  19.  The  supreoM  court,  a  superior  city  court,  or  a  county  court  may* 
from  time  to  time,  by  order,  require  the  clerk  to  cause  to  be  printed  for  the 
use  of  the  members  and  officers  thereof,  the  necessary  copies  of  the  calen- 
dar of  causes,  prepared  for  a  term  of  the  court^  or,  in  the  supreme  court, 
for  the  cironit  court.  But  this  section  does  not  apply  to  the  city  and  county  of 
Kew  York. 

y  20.  The  expense  of  printing  the  copies  of  the  calendar  for  a  term, 
didl  be  a  charge  upon  the  county  in  which  the  term  is  held ;  and  must  be 
audited,  allowed,  and  paid,  by  the  board  of  supenrisors  thereof,  in  like 
flumier  as  other  contingent  county  charges. 

§  21.  A  superior  city  court  may,  from  time  to  time,  by  an  order  made 
at  general  term,  direct  the  clerk  of  the  court,  and  the  supreme  court,  at 
general  term,  may,  by  a  like  order,  direct  a  county  clerk,  to  destroy  any  of 
the  following  papers,  now  filed,  or  hereafter  to  be  filed  in  his  office,  which 
the  court  deems  to  nave  become  useless,  to  wit :  pleadings,  or  copies  of 
pleadings  furnished  for  the  use  of  the  court ;  jury  panels  ;  returns  of  infer- 
ior courts,  which  have  been  embodied  in  judgment-records  or  judgment- 
rolle ;  innkeepers'  licenses,  ten  years  old ;  and  returns  of  election  district 
eaiiTaaeers,  twenty  years  old,  which  have  been  copied,  pursuant  to  law,  into 
booka  preserved  in  his  office.  But  this  provision  does  not  authorize  the 
deotmction  of  a  Judgment-roll,  or  a  paper  incorporated  or  necessary  to  be 
incorporated  into  a  judgment-roll. 

§  22.  Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
er  other  process  must  be  in  the  name  of  the  people  of  the  State,  and  each 
writ,  process,  record,  pleading  or  other  proceeding  in  a  court,  or  before  an 
eAcer,  must  be  in  the  English  language,  and,  unless  it  is  oral,  made  out  on 
paper  or  parchment,  in  a  fair,  legible  character,  in  words  at  length,  and  not 
abbreTiated.  But  the  proper  and  known  names  of  process,  and  technical 
words  may  be  expressed  in  appropriate  language,  as  now  is,  and  heretofore 
has  been  customary ;  such  abbreviations  as  are  now  commonly  employed  in 
the  English  language  may  be  used ;  and  numbers  may  be  expressed  by 
Arabio  figures,  or  Roman  numerals,  in  the  customary  manner. 

§  23.  A  writ  or  other  process,  issued  out  of  a  court  of  record,  must  be 
tailed,  except  where  it  is  otherwise  specially  prescribed  by  law,  in  the  name 
ef  a  Judge  of  the  court,  on  any  day ;  must  be  returnable  within  the  time 
prescribed  by  law ;  or,  if  no  time  is  prescribed  by  law,  within  the  time  fixed 
by  the  court,  and  therein  specified  for  that  purpose ;  and,  when  returnable, 
■ust,  together  with  the  return  thereto,  be  filed  with  the  clerk,  uulesa 
etherwise  specially  prescribed  by  law. 

I  24.  A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
befere  the  delivery-thereof  to  an  officer  to  be  executed,  be  sabscribed  or  in- 
dorsed with  the  name  of  the  officer  by  whom,  or  by  whose  direoUoik  \t  w%a 
granted,  or  the  atte^Nrf /ar  tb0  pMrty,  er  the  person  at  whose  \nit«ne%\X^iA 
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tanueil.     A  writ  or  other  proceai  thus  Bubscribed  or  indoi«ed,  la  n,, 

loiiJablo,  bv  reason  of  hming  no  Beol  or  u  wrong  aeal  thereon,  or  o(  anj 
mialaka  or  amieBion  in  tbe  leale  thereof,  or  in  the  nsme  of  Che  clerk,  unleai 
il  iru  JBBued  by  special  order  of  tlie  court. 

g  36.  [am'd  1871,]  An  nction  or  special  procseding,  civil  or  orlmimU, 
In  ■  court  of  record,  ia  not  diaconlinued  bj  a  vicaacj  or  change  in  the 
Judges  of  the  court,  or  bj  ibe  ra-election  or  re-appointmenl  of  n  judge ;  but 
it  muHl  be  continued,  heard  and  deterioined,  bj  the  court,  aa  conatiluled  at 
ibc  time  of  the  bcRriug  or  deler initiation.  After  a  judge  is  out  ol  office,  ha 
ma;  aettle  a  case  or  eiceptiooa,  or  amka  any  return  of  proceeditigs,  bad  t»- 
fore  him  while  be  was  in  office :  and  ma;  be  cumpeiled  bo  to  do,  bj  iba 
vuurt  in  wbich  the  action 'or  epecial  proceeding  ia  pendinf 

§  20.  [am'd  1980.]  In  the  oitj  and  oonct;  of  New  Tork,  and  in  tJha 
ooiiDty  of  KiagB,  a  apecini  procesding  instituted  before  a  judge  of  a' 
court  of  record,  or  a  piooeeding  connnenced  before  a  jndge  of  tha 
court,  out  of  oonit,  in.  an  action  or  apeoiaJ  proceeding  pending  ir  " 
DOiut  of  record,  may  be  continued  from  time  to  time,  before  one 
more  other  judgea  of  tbe  na.me  oonrt,  witli  like  eCect,  as  if  it  had  been 
inatitaled  or  commenged  before  the  ju^e  who  last  hears  the  same. 
C"^  j  27.  Tlie  bchI  of  the  court  of  apptala,  and  of  each  other courtof  near. 
r  *  in  the  State,  now  in  use,  ehall  continue  to  be  the  seal  of  the  court  in  wluch 
It  Is  in  use ;  and  the  seal  kept  b<f  the  county  clerk  of  each  count;,  tbs  " 
oonUaue  to  he  the  aeal  of  the  supreme  court,  of  the  circuit  court,  of  t 
court  of  o;er  and  terminer,  in  that  county,  and,  e  ice  pi  in  the  city  and  coon  , 
of  New  Tork,  of  the  couoty  court  and  court  of  aesBiouB.  iu  that  conntri 
The  aeal  of  the  aurrogace  of  each  county  Bhall  continue  to  be  the  aeal  of  tM 
anrrogkte'a  court  of  that  county,  and  must  be  used  aa  such  by  an  olBqar, 
who  diaehargea  the  d'lties  of  the  aurrogHle,  A  description  of  each  of  tb 
aeals,  speciSeil  in  thla  aeciion,  muat  be  deposited  and  retarded  in  the  ofBa 
of  the  Secretary  of  State,  unless  il  has  already  been  done  ;  and  must  rem^ 
of  record, 

g  38.  The  seal  kept  by  a  county  clerk,  as  prescribed  in  the  last  MetioSi 
aball  continue  to  be  the  aeal  of  the  county,  and  muat  be  uaed  by  him  when 
he  is  required  to  use  an  official  Ecal, 

g29.  The  aeal  of  n  court  may  be  affiled,  by  making  an  imprtMiM 
directly  upon  the  paper,  ' 

g  30.  When  the  seal  of  a  court  is  so  injured,  that 
lently  used,  the  court  must  cau«e  it  to  be  destroyed ;  and  when  the  Mai  n 
a  oonrt  ia  loai  or  destroyed,  the  court  muat  canse  a  new  aeal  to  be  ma'' 
■imilal  in  all  respe^ita  to  tbe  former  aeal,  wblch  shall  become  the  seal  of  II 
oDort.  Tbe  oxpeuBC  of  a  new  seal  for  a  count;  clerk,  a  surrogate's  ooai 
or  a  local  court  in  ■  oit;,  must  be  pud  bb  part  of  the  contingent  eipau 
of  tha  coODty  or  of  tbecourt.as  the  case  requirea  The  cipenae  of  aM 
Hal  for  an;  other  court  niuit  be  paid  from  the  State  treasury. 

ARTICLE  THIRD. 

lIjaoKi.Lii(iDD8  Protisiohs  Relitimo  m  twi  Simnos  or  tbi  Coiram* 

Ml   Kcoma.  fuel,  sic.,  how  faml^bed.        |35,  Adjonmingnt  U 

as.  Mo  llqaota.   etc.,  to  be  aold   In  not  ipptarlng 

conrl-lioa»,  36,  Writlen  aircctin 

U  Adjoaramint nt coatt  to  a  lntc~t  ooottbooH 
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18  SITTINGS  Of  OOU&TS.  t 

▼emor  may  change  place  foi  city  o/NawTork.  how  cliaoMd. 

lolding  coarts  of  record.  |  48.  When  coart-house  is  unfit  to  hold 

3h  appointment,  etc.,  to  be,  re*  court,  another  place  to  be  ap> 

torded  and  pablished.  pointed. 

Ige  may  change  place  for  hold-  44.  No  action  or  fpecial  prooecding 

ng  court  of  record.  abated,  etc.,  oy  failure  or  ao- 

tniil  session  may  be  adjourned  Joomment  or  court. 

0  another  place.  46.  Tnal  once  commenced  may  be 
•ce  for  holding  courts    in  the  continued  beyond  term. 

£xcept  where  other  proTision  is  made  therefor  by  law,  the  board  ff 
rvisors  of  each  county  must  provide  each  court  of  record,  appointed 
»Id  therein,  with  proper  and  conyenient  roomt  and  furniture,  to- 
rith  attendants,  fuel,  lights,  and  stationery,  suitable  and  suffieient 
transaction  of  its  business.  If  the  supervisors  neglect  so  to  do, 
rt  may  order  the  sheitff  to  make  the  requisite  proTision ;  and  the 

incurred  by  him  in  carrying  the  order  into  effect,  when  certified 
iourt,  is  a  county  charge. 

,  \anCd  1877.]  Strong,  spirituous,  or  fermented  liquor,  or  wine, 
ty  on  any  pretence  whatever,  be  sold  within  a  building  established 
irt-house  for  holding  courts  of  record,  while  such  a  court  is  sitting 

,  A  person  violating  the  last  s^tion  is  guilty  of  a  misdemeanon.       j 

.  A  general,  special,  or  trial  term  of  a  court  of  record  may  be  ad- 
,  from  day  to  day,  or  to  a  specified  future  day,  by  an  entry  in  the 
I.  Jurors  may  be  drawn  for,  and  notified  to  attend  a  term  so 
edy  and  causes  may  be  noticed  for  trial  thereat,  as  if  it  was  held  by 
appointment  Any  judge  of  the  court  may  so  adjourn  a  term 
in  the  absence  of  a  sufficient  number  of  judges  to  hold  the  term. 

.  [ainCd  1877.]  If  a  judge,  authorized  to  hold  a  term  of  a  court, 
t  come  to  the  place  where  the  term  is  appointed  to  be  held,  before 
dock  in  the  afternoon  of  the  day  so  appointed,  the  sheriff  or  clerk 
len  open  the  term,  and  forthwith  adjourn  it  to  nine  o^olock  in  the 
^  of  the  next  day.  If  such  a  judge  attends  by  four  o'clock  in  the 
on  of  the  second  day,  he  must  open  the  term  ;  otherwise  the  sheriff 
clerk  must  adjourn  it  without  day. 

.  \anCd  1877.]    If,  before   four  o'clock  of  the  second  day,  the 

or  the  clerk  receives  from  a  judge,  authorized  to  hold  the  term,  a 

direction  to  adjourn  the  term  to  a  future  day  certain,  he  must 

1  it  accordingly,  instead  of  adjourning  it  as  prescribed  in  the  last 

The  direction  must  be  entered  in  the  minutes  as  an  order, 

• 

.  The  parties  to  an  action  or  special  proceeding,  pending  in  a  court 
rd,  may,  with  the  consent  of  the  judge  who  is  to  try  or  hear  it,  with- 
iry,  stipulate  in  writing,  that  it  shall  be  tried  or  heard  and  deter- 
elsewhere  than  at  the  court-house.  The  stipulation  must  specify 
ce  of  trial  or  hearing,  and  must  be  filed  in  the  office  of  the  clerk  ; 
s  trial  or  hearing  must  be  brought  on  upon  the  usual  notice,  unlese 
ise  provided  in  the  stipulation. 

!.  If  the  Governor  deems  it  requisite,  by  reason  of  war,  pestilence, 
r  public  calamity,  or  the  danger  thereof,  that  the  next  ensuing  term, 
next  ensuing  adjourned  sitting,  of  the  Court  of  Appeals,  or  that  the 
isuing  term  of  any  other  court  of  record,  appointed  to  be  lie\d  e\%%* 
than  in  the  city  of  Keir  Forir,  sbould  be  held  at  a  place,  olYiex  \\xaik 
iere  it  ia  mppointed  to  be  held,  he  ma/,  hj  proclamation,  appo\^\  a 
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"ithin  its  diBtrict,  for  Che  holding  thereof;  i 

ty  recoke  the  a.ppDiatmeDl,  and  appoint  anotfaer  place,! 

o  be  held  >t  the  place  irhere  it  would  hate  been  held,  or 

for  hte  ippointmetit. 

g  39.  Such  ■□  ikppointtaeul  or  rcvocetlon  must  be  uniler  the  band  of 
GoTcrnor,  and  filed  in  the  office  ot  the  Seerelarj  of  Slate     ' 
liahcd  in  eui:h  cewspapers  and  for  such  time,  aa  the  Govt 
the  eipenae  of  the  publication  muat  be  paid  out  of  the  State  treaaury, 

§  40.  If  a  uialignaDt.  conta^oua,  or  epidemic  diHease  exists  at  the  pli , 
where  a  term  of  a  court  of  record  is  appointed  to  be  held,  md  the  Ot 
ernor  has  not  appointed,  under  the  laat  two  sectiooa,  another  place  to  Iw 
the  same,  the  judge,  or,  if  there  are  two  or  more,  the  chief  or  preaUi 
judge,  designated  to  hold  the  term,  ma;,  b;>  order,  direct  the  term  to 
held  at  another  place,  designated  bv  him,  within  the  dietrict  for  which  it 
to  be  held.  The  order  must  be  forthwith  filed,  in  the  office  of  the  clerk, 
the  count;  where  the  term  waa  to  be  held,  and  published  io  such  De* 
papers,  and  for  such  a  time,  as  the  judge  directs  therein  ;  and  thereaC 
the  OoTernor  shall  sot  appoint  another  place,  for  holding  that  term. 

K_  the  actual  soBBion  of  a  term  ol  a  o 

youioui,  iiy  ICMUil   ui    r,a.i,  |.tOLl.fUC.-B.  -j:    uuicr   publtc  OalflDlity,  OF  UlS  (UUH 

tbereof,  or  (or  nant  of  Ellli<alJl<^  ui'coui  modal  ion,  that  the  term  ahoinS  te  d 
tinoed  at  ibH  iilin-'e  wli^rc  it  is  then  IjelnghBlil,  theeourtmay.bronlar.Md'-^ 
(he  term,  u>  lie  heM  nt  niij  orbur  time  atid  place  wilhia  its  dliitrict:    Tba 

the  same 'be  tried  at  a  lilai't  niLhin  the  oountj  where  Bald  actiou  Ish-l«MH. 

than  the  couit-boiise,  adjourn  the  term  to  such  place  for  the  triaj  oF  si 

Kotlce  of  such  adjournment  must  be  given  as  the  court  directs  by  the  or 

§  42.  The  major,  or,  in  case  «t  bis  absence,  or  other  disability 
recorder  of  the  cit;  of  New  York,  mav,  b;  prouUmaliun,  direct  that 
Bext  ensuing  term  of  an;  uourl,  other  than  the  court  of  appeals,  appoti 
to  be  held  in  that  city,  sliall  be  held  in  anj  building,  within  the  citjr 
New  York,  other  than  the  hullding  where  the  same  is  regularly  to  be  bi 
if,  in  his  opinion,  war,  pestilence,  or  other  public  calamity,  or  the  dts| 
thereof,  or  the  destruction  or  injury  of  the  building,  or  the  want  of  euiul 
aooommodation.  renders  it  neoeaaarj  that  some  other  place  should  be 
ted.  The  proclamation  must  be  pubtiehed  in  two  or  more  daily  □ewgpaps 
published  in  the  city  of  New  York. 

g  43.  If  the  building  established  as  a  court-house  in  any  other  couD^ 
destroyed,  or  is,  for  any  cause,  unsafe,  inconvenient,  or  unfit  tor  held 
,  eourt  therein,  the  county  judge  of  the  county  may,  by  an  order  filed  la  ' 
office  of  the  clerk  of  the  county,  appoint  auotlier  buildiug  in  the  vicinl^ 
temporary  holding  courts.  The  building  bo  appointed  becomes  the  ew 
bouse  of  the  county,  for  the  time  being ;  and  busiuesa  tranesoted  tbwi 
has  the  same  effect,  as  if  it  was  tranaacted  ct  the  usual  place 
is  adjourned,  or  the 
Bcribed  in  this  chnpl 
special  proceeding,  writ,  process,  rctogniiance,  or  other  proceeding,  d 
or  criminal,  returusble,  or  to  be  heard  or  tried,  at  that  term,  lb  not  ataat^ 
discontinued,  or  rendered  void  thereby;  but  all  persons  are  bound 
appear,  and  all  proceedings  mtiet  be  had,  at  the  lime  and  place  to  wli 
the  term  is  adjourned  or  changed,  or,  if  it  fails,  at  the  neit  term,  w 
//ie  eSeet  aa  it  the  term  irsB  held,  as  origin&Uj  appointed. 
•     §  *S.    Where  the  trial  or  heHrittgal  aniaetwol  t.aM,vi\TA&  vQ»a«Ui 


n  M-4*  JUDGia  f 

or  ipefli^  proeeedlng,  civil  or  criminal,  lias  boon  oommeneed  at  a  term  of 
a  oourC  of  record,  it  maty,  notwithstanding  the  expiration  of  the  time  ap- 
p^ted  for  tile  ten^  tb  continue,  be  continued  to  the  completion  thereof ; 
-  including,  if  tbe  canee  is  tried  l>7  a  jury,  all  proceedings  taken  therein 
oDtil  the  actual  discharge  of  the  Jury ;  or,  if  it  is  tried  by  the  court  irithont 
a  jury,  until  it  is  finally  submitted  for  a  decision  upon  the  merits. 

TITLE  n. 

J^^tnaiam  0/  gmeral  tqpplieaiwn^  rdaiing  to  thi  Judff$i,  andartain  othtr 

officer 9  of  the  courts, 

JagmoM  L  Geneial  powezB,  duties,  liabilities,  and  disabilities  of  judges,  and 
ofiiMrs  acling  judicially. 
8.  Attorneys  and  counsellors  at  law. 

8.  General  profiaions  couceruinff  certain  ministerial  officers,  connected 
with  iHs  administration  of  Inetice  ;  and  special  provisione  con- 
cerning oAoers  of  that  desolption,  attached  to  two  or  more  courts. 

• 

ARTICLE  FIBST. 

GBBUUL  PoWXBd,  DUTU,  LlABILITUS,   AND  DiSABILITIKS  OF    JUDOKS,    AND 

I 


OYnCIBS  AOTINO  JUDICIALLY. 


1 46.  Judge  not  to  sit  where  he  is  a  practice  before  him ;  judge  not 

purtj,  ete.,  or  has  not  heard  to  practice  in  a  cause  which 

axgunent.  has  oeen  before  him. 

4".  Judge  not  to  be   Interested   in  $  51.  Judge  not  to  take  fees  for  adrice 

costs.  in  certain  cases. 

H  Disability    of   judge   fat   certain  B3.  Sabstitution  of  one  officer  for  an- 

M>pealSL  other  in  special  proceeding. 

A  Judge  or  Judged  partner  not  to  58.  Proceedings    before    substitated 

praetioe  in  Els  court.  officer. 

fiOi  Jiiage*8  partner  or  cleric  not  to  54.  Judge  to  file  certificate  of  age,  etc. 

1 46.  [{an*d  1888.]  A  judge  shall  not  sit  as  such  in,  or  take  any  part 
h  the  decision  of,  a  cause  or  matter  to  which  he^  is  a  party,  or  in  which  he 
hi  bessi  attorney  or  counsel,  or  in  which  he  is  interested,  or  if  he  is  related 
kf  eonsangoinlty  or  affinity  to  any  party  to  the  controversy  within  the  sixth 
^ree.  The  degree  shall  be  ascertained  by  ascending  from  the  judge  to 
[fti common  ancestor;  and  descending  to  the  party,  counting  a  degree  for 
[Mdi  person  in  l)oth  lines,  including  the  judge  and  party,  and  excluding  the 
eounon  ancestor.  A  judge  other  than  a  judge  of  the  court  of  appeals 
tUH  not  decide,  or  tidce  part  in  the  decision  of  a  question  which  wat 
^ped  orally  in  the  court,  when  he  was  noi  present  and  sitting  therein  as  a. 

I  47.  A  Judge  shall  not,  directly  or  indirectly,  be  interested  in  the 
IMS  of  an  action  or  special  proceeding,  brought  before  him,  or  in  a  cour4 
i(  which  he  is,  or  is  entitled  to  act  as  a  member,  except  an  action  or  a 
ipKial  proceeding  to  which  he  is  a  party,  or  in  which  he  is  interested. 

I  48.  Where  an  appeal  has  been  taken  to  a  court  of  sessions,  in  which 
Jtovu  in  the  county  is  interested,  a  justice  of  the  peace,  who  is  a  resident 
4  that  town,  shall  not  sit  as  a  justice  of  sessions,  upon  the  hearing  of  the 
i|pssL  Except  as  specified  in  this  section,  a  judge  of  a  court  of  record  is 
,^  disqualified,  from  hearing  or  deciding  an  action  or  special  proceeding, 
!>rttsr,  or  question,  by  reason  of  his  being  a  resident  or  a  tax-payer  of  a 
jiiWB,  Tillage,  city,  or  county,  interested  therein. 

I  49.  A  judgo  shall  not  practice  or  act  as  an  attorney  or  counBeWoT,  en 
kteart  of  which  he  li^  or /s  entitled  to  act  as  a  member,  or  in  a  cauat  oi\||j^ 
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ktlng  Id  tbst  court.  A  law  partner  of,  or  peraun  GODDecleil  in  law  buiiDi 
with  ■  judge,  ehsll  not  pructico  or  aut  as  in  attome;  or  counaellor,  L 
court,  of  nliicti  the  judge  ia,  or  is  entitted  do  act  as  i 
origlnaCinft  in  that  court ;  except  where  tlie  latter  i 
•i-offioio,  and  does  not  officiate  or  take  part,  bs  a  membei  of  thai  court,  w, 
an;  of  the  proceedings  llierein.  An  ei-oCGcio  judge  shall  not,  directlj  ori 
Indirect);,  he  interested  Id  the  coela,  or  the  compausBtion  of  an  atloraer  or' 
counsellor,  in  the  oourt  of  which  be  ia  ei-officio  a  judge,  i 

g  60.  \_aiid  lelT.]  The  law  partner  or  clerk  of  ■  judge  shall  nolj 
practice  before  him,  as  attorne;  or  couuiallor  in  an;  cause,  or  b«  emplo;ed  « 
an;  cause  whicb  originated  before  him.  A  judge  shall  Dot  act  as  aCtoma^ 
or  counseUw  ia  ao;  action  or  special  proceeding,  which  hal  been  bafoM 
biiB  in  his  ofBcinl  obaracter.  I 

\  CI.  A  Judge  or  olber  Jadicial  officer,  shall  not  demand  or  recaiie  ■  fe^ 
■r  otber  oonipensatiOD  for  giving  his  advice  in  a  matter  or  thing  pendinE 
before  bim,  or  whicb  be  has  reason  c3  belieTc  will  be  brought  before  hin! 
for  decision ;  or  for  preparing  a  paper  or  other  proceeding,  relating  to  suekl 
a  matter  or  thing ;  except  a  justice  of  the  peace,  in  a  case  where  a  f ea  Uj 
expressl;  allowed  to  bim  b;  law,  ' 

§  62.  In  oaaa  of  the  death,  sickness,  resignation  remoTal  from  offio^ 
absence  from  the  coanty,  or  other  disabilit;  of  an  officer,  before  whom  ij 
apecial  proceeding  has  been  instituted,  where  no  express  proTision  ia  madai 
bj  law  for  Che  coBliauanoe  thereof,  it  ma;  be  continued  before  the  officer"* 
suceesBor,  or  an;  other  officer  residing  in  the  seme  count;,  before  whom  in 
night  have  been  originsll;  instituted  ;  or,  if  there  is  no  auch  officer  in  lb( 
lame  count;,  before  an  officer  !□  an  adjoining  count;,  who  would  origituiO] 
b>te  bad  jurisdiction  of  the  subject-matter,  if  it  bad  occurred  or  existed  il 
the  latter  count;. 

§  63.  At  the  time  and  place  specified  in  a  notice  or  order,  for  a  partj  U 
appear,  or  for  an;  other  proceeding  to  be  taken,  or  at  the  time  and  pIma 
•pecified  is  the  notice  to  h«  given,  aa  prescribed  In  this  section,  the  oISm 
aubelituted  aa  prescribed  in  the  lust  section,  or  in  an;  other  proTislou  c 
law,  to  continue  a  special  proeeeding  instituted  before  another,  ma;  ae 
with  respect  to  the  special  proceeding,  as  If  it  had  been  oiiginnll;  iDstitota 
before  him.  But  a  proceeding  shall  not  be  taken  before-i  substituted  ofl 
Mr,  at  a  time  or  place,  other  than  that  specified  in  the  original  notioe  i 
order,  uctil  notice  of  the  substitution,  and  of  the  time  and  place  appolnta 
for  the  proceeding  to  be  taken,  has  been  given,  either  b;  personal  servk 
or  by  publication,  in  such  manner  and  for  such  time  as  the  substituted  ofl 
'  oer  directs,  to  each  part;  who  ma;  l>e  effected  [affected]  thereb;,  and  wti 
baa  not  appeared  before  either  officer.  Where,  after  a  bearing  hai  bai 
commenced,  It  is  adjourned  to  the  next  judicial  da;,  each  daj  to  which 
js  BO  adjoarned,  is  regarded,  for  the  purposes  of  this  section,  at  the  di 
jpeciGed  in  the  original  notice  or  order,  of  la  (he  notice  to  appear  b«fi 
the  aubstitutcd  officer,  as  the  case  requires. 

g  64.  A  judge  of  a  court  of  record  must,  within  ten  da;s  after  be  ante 
.on  the  dotiea  of  hie  office,  make  and  sign  a  certificate,  itatlng  hia  a^e,  u 
ih*  time  when  hia  official  term  will  expire,  either  b;  completion  of  a  fi 
term,  or  by  reason  of  the  disabilit;  of  age,  prescribed  in  the  conatitntU 
The  oBnificate  must  be  filed  in  the  office  of  the  SaeraUr;  of  State,  wl 
nuat  keep  a  record  of  the  time  of  the  lommencemeni  and  termiiiatka  I 
$b*  oMomI  iara,  of  eucb  judge  of  a  court  oC  record. 
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ABTIOLE    SECOND. 


ATTORNBT8  AND  COUNSELLORS  AT  LAW. 


%M,  Tnkw may  appaw  in  panon  er  by 

•ttomey. 
n.  Xzaminaaoii  and   admission  of 

attornoya. 
or.  Boies,  how  changed. 
08.  Xzemptiona  to  nadoates  of  car- 
>  tain  law  schooTs. 

tt.  Attorney's  oath  of  offloe,  and  cer- 

tifleateof  admission. 
ttL  Attorneys  residing  in  adjoining 

States. 
€L  Cl^ks,  etc.,  not  to  practice, 
fll  Id.;  aa  to  sheriff,  etc 
M,  None  bnt  attorneys  to  practice  in 

New  York  and  Kings  counties. 
M.  Penalty  for  Tiolation,  or  soilering 

Tiolation  of  last  section. 
%,  Death  or  disability  of  attorney ; 

proceedings  therenpon. 
%»  Aaomey  or  eoonsel^s  co 

tion. 


compensa- 


$  07.  BemoTal  or  sospenslott  ftir 
practice,  etc. 
88.  Mast  be  on  notice. 

69.  Removal  or  sospemion,  how  ta 

operate. 

70.  Punishment  for  deceit,  etc. 

71.  Id.;  for  wilfnl  delay  of  action. 

72.  Attorney  not  to  lend  his  name. 
78.  Attorney  not  to  bnv  claim. 

74.  Certain  loans  ptohibited. 

75.  Penalty. 

70.  Limitation  of  preceding  sections. 

77.  Same  rale  when  party  prosecntet 

in  person. 

78.  Partner  of  district  attorney,  etc., 

not  to  defend  prosecations. 

79.  Attorney  not  to  defend  when  he 

has  been  public  prosecntor. 

80.  Penalty. 

81.  Limitation  of  provisions. 


J  1 66.  A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
«m1  the  same  in  person  or  by  attorney,  at  his  election,  unless  he  has 
keen  judicially  declarad  to  be  incompetent  to  manage  his  affairs.  Each 
Irovision  of  this  act,  relating  to  the  conduct  of  an  action,  wherein  the  attor- 
My  for  the  party  is  mentioned,  includes  a  party  prosecuting  or  defending 
h  person,  unless  otherwise  specially  prescribed  therein,  or  unless  that  con- 
traction is  manifestly  repugnant  t-o  the  context  If  a  party  has  an  attor^ 
itj  in  the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
■•7  appear  or  act,  either  by  special  provision  of  law,  or  by  the  course  and 
loietioe  of  the  court. 


.{ 


Tj~  I  B6.  [am-d  isse,  ISU.]  Examination  and  aijmlsslon  i 
torneys.— A  oitiien  of  tho  state,  o£  full  Hge,  applying  to  be  adm 
practice  hb  an  attorney  or  counsBlor  in  the  ooarta  of  record  o£  th 
must  be  eiamlned  and  lii^BUBed  to  practice  as  herein  prescribed.  . 
board  of  Uw  examiners  is  Hereby  created,  to  conaiat  of  three  men 
the  bar,  of  at  least  ten  years'  standing,  who  shall  be  appointed  from 
time  by  the  court  of  appeals,  and  shall  hold  ufBcenrja  member  of  sue 
for  a  term  of  three  years,  except  under  the  Qrst  appointment  which 
for  terms  of  one,  two  and  three  years  respectively,  antil  the  appoint 
his  sncceesor.    Such  court  shall  prescrihe  rules  proyidkig  (or  a  i 


be  eiamination  ot  all  persuns  applying  far  adi 
:  and  counsetors-at-laff  at  least- VMoe  In  each 


:t  of  api 

necessary  to  cover  the  cost  of  such  examination.  On  payment  of  oni 
laalioD  fee  the  applimuit  shall  be  enCltldd  Co  tho  ptirilegE  of  not  ski 

department  in  which  each  candidate  has  resided  for  the  past  six 
every  person  who  shall  pass  the  examination,  provided  such  persn 

pTKiitiee  as  attorneys  and  counselor^  which  fact  shall  be  determined 
board  before  eiamination.  Upon  such  certi.Qcate,  i£  the  general  toil 
fisd  that  such  person  ia  of  good  moral  character,  It  shall  enter. |>t 
lioeoBing  and  admitting  bim  to  practice  aji  attorney  and  couasolor  In 
coorts  of  the  state.  Race  or  sex  shall  canstltate  no  cause  for  TSfnil 
person  examination  or  admission  to  practice.  Any  fraudulent  act  <a 
sentatlon  by  an  applicant  in  connection  with  his  application  or  adi 
shall  bo  sufficient  cause  Cor  the  revocation  o£  his  license  by  the  genen 
grantiog  the  same.    Such  board,  shall  render  during  themonthot^ 

appeals.  The  court  of  appeals  may  make  auch  provisions  as  it  sHMl 
proper  for  admission  of  persona  who  have  been  admitted  to  pnlj 


'fr 


B7.  Thp  nitea  eatabliahed  hv  the  court  of  nppeals,  touohlDg  Aeidl 
gtlomevs  and  counselors  to  practice  in  the  courti  ot  rcnora  of  lU 
shall  not  be  thutiged  or  amended,  except  bv  a  mnjovElj  of  the  juAM 
court.  .A  copy  of  uneh  ameudment  of  those  rules  muBt,  wltMo  llvedlj 
it  IB  a^pted,  be  filed  In  theolDi«  of  tho  Secretarj'  of  State;  wholaiM 
niit  0  printed  copj  thereof  to  the  clerk  of  eHcb  countj,  and  to  tbe-jtf 
justice  of  the  supreme  coiirl,  in  ench  judicial  department,  and  MH 
the  Eame  to  be  cubliahed.  in  the  next  ensiiiiiE  vohitne  of  tlie  auiSiM 
§  68.  lam'd  1877,  1893].  Nothing  oontaineil  in  tha  Iftsl  .*« 
tions  prevents  tile  coort  of  appeals  from  dispeneing,  in.  the 
eslahliabed  by  it,  with  the  whole  or  sjij  part  o!  the  stated  pa 
clerkBhip,  required  froni  on  appUf^ant,  or  witb  un  examination, 
the  applicant  ia  a  graduate  of  the  Albany  Jjavi  School,  tbe  laV  i 
meat  of  Union  University,  or  of  the  lasj  department  ot  tba  Tl 
u'ty  of  the  City  of  New  York,  ocoi  tiiB\M.wai;hoolof  CoIombiaC 
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or  of  the  law  department  of  Hamilton  College,^  or  of  the  law  school  of 
the  TJniTersity  of  BnflGeJo,  and  the  New  York  Law  School,  and  pro- 
dnoea  his  diploma  upon  his  application  for  admission. 

(  69.  Each  person,  admitted  as  prescribed  in  the  last  three  sectioasii 
nast,  upon  his  admissioa,  take  the  Constitutional  oath  of  office  in  open 
OMuri,  and  subscribe  the  same  in  a  roll  or  book,  to  be  kept  in  the  supreme 
eeiort  for  that  purpose.  Tlie  clerk,  upon  the  payment  of  the  fees  allowed 
bj  law,  muBt  deliTor  to  the  person  admitted,  a  certificate  under  his  hand 
sad  official  seal,  stating  that  such  person  has  been  so  admitted,  and  thnt  he 
has  taken  aikl  subscribed  the  Oonstitutiooal  oath  of  office,  as  prescribed  in 
tfaia  section. 

g  60.  A  person,  regularly  admitted  to  practice  as  attorney  and  counsellor, 
Ip  the  courts  of  record  of  the  State,  whose  office  for  the  transaction  of  law 
harinrnn  is  within  the  State,  may  practice  as  such  attorney  or  counsellor,  al- 
though he  resides  in  an  adjoining  State.    But  service  of  a  paper,  which  might 
W  nude  upon,  him  at  his  residence,  if  he  was  a  resident  of  the  State,  may  be 
■sde  upon  him,  by  depositing  the  paper  in  a  post-office  in  the  city  or  town 
vhere  his  office  is  located,  properly  inclosed  in  a  post-paid  wrapper,  directed 
to  him  at  his  office.     A  service  thus  made  is  equivalent  to  personal  service 
him. 


I  CI.  The  clerk,  deputy-clerk,  or  sptscial  deputy-clerk  of  a  court  shall 
Mlt  during  his  continuance  in  office,  practice  as  attorney  or  counsellor  in 
ftit  court. 

( 62.  A  sheriff,  under-sheriff,  deputy-sherifC,  sherifTs  clerk,  constable, 
^,^  ttoner,  crier,  or  attendant  of  a  court,  shall  not,  during  his  continuance  in 
iisB,  practice  as  an  attorney  or  counsellor  in  any  court. 


-  ;'>'  I 


|63.  [am*d  1879^  A  person  shall  not  ask  or  receive,  directly  or 
[hneetly,  compensation  for  appearing  as  attorney  in  a  court  in  the  city  and 
iMBty  ci  New  York,  or  in  the  county  of  Kings,  or  make  it  a  business  to 
Ipttics  as  an  attorney  in  a  court  in  either  of  those  counties,  unless  he  has 
[■M  rtgohirly  admitted  to  practice,  as  an  attorney  or  counsellor  in  the 
I  of  record  of  the  State. 


6ii  A  person  who  violates  the  last  section  is  guilty  of  a  misdemeanor, 
r.-i'-'^Wdiiiill  be  punished  by  imprisonment  in  the  county  jail,  not  exceeding 
(te  month,  or  by  a  fine  of  not  less  than  one  hundred  dollars,  or  more  than 
^^hsndred  and  fifty  dollars,  or  by  both  such  fine  and  imprisonment.  A 
..->rici.^fftBor  justice  of  the  peace,  within  the  city  and  county  of  New  York,  or 
>:' ib^^V** county  of  Kings,  who  knowingly  permits  to  practice  in  his  court,  a 
,;i:e?u-gNwi  who  has  not  been  regularly  admitted  to  practice  in  the  courts  of 
y. :.:.": ^Nid  of  the  State,  is  guilty  of  a  misdemeanor,  and  shall  be  punished  as 
ribed  in  this  section.  But  this  and  the  last  section  do  not  apply  to  a 
where  a  person  appears  in  a  cause  to  which  he  is  a  party. 

1 66.  If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise  becomes 

I   to   act,  at  any  time  before  judgment  in  an   action,  uo  further 

ing  shall  be  taken  in  the  action,   against  the  party  for  whom  he 

d,  until  thirty  days  after  notice  to  appoint  another  attorney,  has  been 

to  that  party,  either  personally,  or  in  such  other  manner  as  the  court 

I  M«  lam*d  1C7Q    The  oamt^euaation  of  an  attorney  or  counsellor  tn 
serrices.  is  governed  by  agreement,  express  or  implied,  wh\c\i  \a  nox 

Jfsined  by  law.  From  the  commencement  of  an  action  or  the  aetVic^  oi 
^Mwiwer  contMlniag  a  eountercJaim,  the  attorney  who  appears  tor  a  ^arVj 
m»M  lien  upon  Aif  ^ient's  cause  of  action  or  counterclaim,  which  aUaic^xe 

''L^S^7f^S^iT^''''i"'^^^''''^'''^'^  <^^ient'8  favor  and  t\iepT 
^tb^reofin  wboBoerer  bands  they  may  come  ;  and  cannot  be  a«^e1 


:- :  .iS| 
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,  ,     ■  who  1b  gailly  of  any' 

fraud  or  deceit  IB  proceedluoG  by  which  he  was  admitted  to  practice  b»' 
~T  attorney  and  oounselor  o(  the  coiirta  of  record  of  thl9  state,  may  b* 


aufipendcd  from  prontioe,  or  removed  from  ofBce,  by  tUe  supreme  ooust, 
St  a  irenerol  term  thereof.  Any  person  being  an  attorney  and  counselor-^ 
at-law,  who  ahalt  b«  convicted  of  a  falooy,  Bhatl,  npon  such  convIcHi^ 


\ 


in  attorney  and  ooimselor-a.t-Ian,  or  to  be  competent  to  nrad^' 
tlce  law  aa  sncli,  Whenever  any  attoroeynnd  couQSBlor-al>-law  shall  bs. 
Ooov^Rted  of  a  felony  there  may  be  presented  to  the  general  term  of  tb6 
anpreme  court  a  Dertiied  or  asenjplifled  copy  of  the  judgment  of  enek 
uoDvicT.ion,  and  thei;eapon  the  naiue  of  the  person  so  convicted  shall,  tq; 
order  of  the  court,  be  strlolten  from  the  roll  of. attorneys.  Uponareverar 
of  Huch  conviftloa,  or  pariion  by  iho  pteaidcnt  ot  the  Unitiid  Btatea  o 
governor  ot  this  state,  the  general  torm  shall  have  power  to  vacate  o 
modify  such  ordtir  uf  debarment. 

§  68.  [ofn'd  1890.]  Before  an  attorney  or  conneelor  is  auspendedl 
or  removed  as  presaribed  in  the  last  eection.  a  copj  ot  tiM 
ciiargea  against  bim  mnat  be  delivered  to  Mm,  and  be  mnat  be  aUowsd 
an  opportunity  oE  being  heard  in  liia  defense.  The  presiding  jaalitw 
of  the  general  term  making  tbe  order  o(  reference  in  such  cbargea  lastf 
make  an  order  directing  tbe  expense  of  such  prooeodinge  to  be  paid 
out  ot  any  moneys  applicable  tlnereto. 

g  69.  Tlie  Buapenaiou  or  removal  of  no  attorney  or  couBsellor,  by  lb* 
supreme  court,  upemtes  as  a  suspduaiuQ  o  '  '  -     '  • 

State. 

g  ?0.  An  attarney  or  coUDsellor,  who  ia  guilty  of  uny  deceit  orcolla^iaH, 
or  cunaeuls  to  any  deceit  or  colluaion,  with  iotent  to  deceive  tbe  ooun 
piny,  forfeits,  to  the  party  injured  by  bia  deceit  or  aulluaion,  treble 
kges,     He  la  nlao  guilty  of  a  miademesnir, 

§  71.  An  Httoraey  or  counseljor,  irbi'  wilfally  detaye  hia  client's  a 
with  a  view  to  his  own  gain,  or  wilfully  receivea  money,  or  an  alio* 
for  or  on  account  of  money,  which  be  ban  not  laid  out  or  become  aoswa 
for,  forfeits  to  the  party  iniurEci,  treble  damages. 

§  72.  If  an  attorney  kuoiriDgly  permits  a  person,  not  being  bii 
la*  partner,  or  a  clerk  in  hia  office,  to  eue  out  a  maBdnle,  or  to  p 
or  defend  an  aolion  in  hia  niimo,  he,  and  the  person  who  so  uaea  his  nam 
oacta  forfeits  to  the  purly,  against  whom  Ihe  mandule  has  been  sued  out,  i 
tbe  aLtlDD  proseeuted  or  defended,  tbe  »um  of  fifty  dollars,  to  be  reuoren 
In  an  action. 

g  73.  An  altomer  or  counBellor  shall  not,  directly  or  indiiectiy,  bay,  \ 
be  in  any  manner  interested  in  buying,  a  bond,  promlaaory  note,  bill  l 
eichange,  book-debt,  or  other  thing  in  action,  with  tbe  iutcnl  and  for  II 
purpose  of  bringing  an  actioD  thereon. 

g  74.  \i3.m'd  1BT9.]  An  attorney  or  counsellor  shall  not,  by  himself,  net 
or  in  the  name  of  another  person,  either  before  ur  after  acljon  broi^ 
promise  or  give,  or  procure  to  be  promised  or  given,  a  valuDbio  consiOM 
tion  to  any  person,  as  an  inducement  (o  placing,  or  in  cansideratiOD  j 
having  placed,  in  his  hands,  or  in  the  hands  of  another  person,  a  demand ) 
any  kind,  for  the  purpose  of  bringmg  an  action.  But  this  section  dM 
not  apply  to  an  iigreennent  between  iiitorneya  and  counaellora,  or  either,) 
divide  between  tiiumseivei  the  compeuaation  to  be  received. 

$  16.  An  atKmef  or  counsellor,  wbo  violates  either  of  the  last  ti 
lifiui.  la  guilij  ol  a  miademua — ■"    — "■"■■™  "— — *   -^ 
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ponished  accordingly,  and  must  be  removed  from  office  by  the  supreme 
eourC 

§  76.  The  last  three  sections  do  not  prohibit  the  receipt,  by  an  attorney 
or  ooanaellor,  of  a  bond,  promissory  note,  bill  of  exchange,  book-debt,  or 
thing  in  action,  in  payment  for  property  sold,  or  for  services.  notuaUT 

idered,  oi  for  a  debt  antecedently  contracted  ;  or  from  buying  or 
voociTing  a  bill  of  exchange,  draft,  or  other  thing  in  action,  for  the  purpose 
of  remittance,  and  without  intent  to  violate  either  of  those  sections. 

§  77.  The  last  four  sections  apply  to  a  person  prosecuting  an  action  in 
^person,  who  does  an  act,  which  an  attorney  or  counsellor  is  therein  forbid- 
den to  do. 

§  78.  An  attorney  or  counsellor  shall  not,  directly  or  indirectly,  adviss 
eonceming,  aid,  or  take  any  part  in,  the  defence  of  an  action  or  special 
proceeding,  civil  or  criminal,  brought,  carried  on,  aided,  advocated,  or  pros* 
•cnted,  as  Attorney-General,  district-attorney,  or  other  public  prosecutor, 
bj  a  person  with  whom  he  is  interested  or  connected,  either  directly  or  in> 
directly,  as  a  law  partner ;  or  take  or  receive,  directly  or  indirectly,  from  a 
defendant  therein,  or  other  person,  a  fee,  gratuity,  or  reward,  fer  or  upon 
any  cause,  consideration,  pretence,  understanding,  or  agreement  whatever, 
either  express  or  implied,  having  relation  thereto,  or  to  the  prosecution  oi 
defenee  thereof. 

^  79.  An  attorney  or  counsellor,  who  has  brought,  carried  ou,  aided, 
advocated,  or  prosecuted,  or  has  been  in  anywise  connected  with,  an  action 
•r  special  proceeding,  civil  or  criminal,  as  Attorney-General,  district- 
attorney,  or  other  public  prosecutor,  shall  not,  at  any  time  thereafter, 
directly  or  indirectly,  advise  concerning,  aid,  or  take  any  part  in,  the  de- 
fence thereof ;  or  take  or  receive,  either  directly  or  indirectly,  from  a  de- 
fendant therein,  or  other  person,  a  fee,  gratuity,  or  reward,  for  or  upon 
any  cause,  consideratiod,  pretence,  understanding,  or  agreement,  either  ex 
press  or  implied,  having  relation  thereto,  or  to  the  prosecution  or  defence 
thereof. 

%  80.  An  attorney  or  counsellor,  who  violates  either  of  the  last  twa 
teetions,  is  guilty  of  a  misdemeanor  ;  and,  on  conviction  thereof,  shall  be 
iranifhed  accor^ngly,  and  must  be  removed  from  office  by  the  supreme 
court. 

J\  81.  Thia  article  does  not  prohibit  an  attorney  or  counsellor  fron 
ending  himielf  in  penon,  if  prosecuted  either  oivilly  or  criminally. 

ARTICLE  THIRD. 
OranAL  Frotibions  ooncsrninq  certain  Ministerial  OrriosRS,  ooNvicm 
WITH  TBX  Administration  of  Justice  ;  and  special  Provisions  conoerh* 
uio  OmoiRS  OF  that  Description,  attached  to  Two  or  more  Courts. 

I  91.  Clerk  of  Dutchess  county  to  be 

crier  in  that  coanty. 
02.  When  sherifl,  constable,  etc.,  to 

act  as  crier. 
86.  Attendants  upon  conrts  in   New 

York  city. 
M.  Interpreter  for  courts  of   record 

in  Kings  county. 

95.  Attendants  and  messengers,  how 
appointed  in  Kings  county. 

96.  Duties  of  persons  appointed  cia» 
der  last  section. 

97.  Sheriff,  when  directed ,  to  ia^vt% 
constables,     etc.,     Xo     atX«.xA 
courts 

08.  Id.;  when  not  dixectAd. 
99.  Penalty   for  nof^koci  ot  oAitca  ^ 
ajttend  eoart^ 


1 81  Qnalifleations  of  stenographer. 
W  Qeneral   duty    of  stenographer ; 

notes,  when  to  be  filed. 
H  Votes,    how     preserved  ;     when 

written  oat. 
tS.  Stenographers  to  furnish  gratni- 
tonsly  copies  of  proceedings  to 
Judge. 
88.  To  famish  like  copies  to  parties, 
district-attorney  and  Attorney- 
General  :  compensation. 
V.  These  sections  applicable  to  as- 

sistant-stenojgrspzifiirs. 
ttu  Bvpervifon  to  provide  for  compen- 
_       aatiOB.  etc^  of  gteaoemphera. 
Omm^  eletM  to  appoint  apedml 
itj  to  attend  coarts. 
Jadga  to  appoint  crier. 


k 
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be     1  part    to  th    act         Afte   an    au      irultiig       ciw       remndc 

QOmm  Ba  been  mad  nam  be  al  &m  u^eA        t 

atenoeraplier  without  the  oonaoot  of  the  party  excepting  thereto,  whether  t 
■amelBmBde  dorhigthe  ch.-ir^  ofthi!  court  to  the  Jury  or  at  any  otber  Ot 
dnrtnr  the  tHal.  The  Istenn^apher  shalJ,  upon  tha  payiuBnl  of  bis  tees  i 
Jowea  by  law  therefor^  faruiiiL  a  cdrtUlud  trau^cripl:  of  thi;  whole  or  aoy  pu 
othia  miQuteSiiD  any  case  reported  by  him,  to  any  party  to  the  action  regufi 

[   '     ifr!L,  TheorigiitoiatenOBrapbicnatoa.  taken  by  nstonographer,  arepa^q 

maap  (LB  preBCribed  in  the  last  eect ion  they  Vnuet  be  carefully  □rsBerred  tt 
tha  ■lani'sraphT  for  two  vear«  sftor  the  trial  or  hearing;;  at  the  expn^M 
ufuhiiliiiuu  h,  inj.\  .li 'itnii  tUeaann:  If  the  Btenoerapher  diea,  or  hto  M 
(  I    'iL  Tote  the  expiratioa  of  tbat  time,  they  muS 

>  I  Mt  e  to  Ik  belli  by  him  wltb  like  olTect,  aa  t 

I    tirt  BO  directs,  or  ^  thci  stenographer  1b  re 

1II1.J  bylaw  to  a' cops- of  the  tame,  so  writtel 

I         itpn,  oTBUcb  a  requisition  is  miule,  the  steD 

j  H&  hach  elenogrixpher,  specified  in  this  act,  mui^t,  upon  raqnsal 
furaieb  with  all  reottoiUible  diligaULU  and  without  charge,  to  thb  jttdfl 
holding  a  term  or  sitting  whicb  he  bas  attended,  a  copy  triittea  odv  I 
^  Ungtb  from  bis  atenograpbiu  noteB,  of  iha  tHstimuiiy  and  proceedlDga,  or 
pan  tliereof,  upon  a  trial  or  hearing,  at  that  term  or  sittiag.  But  tbui  aal 
lion  doea  not  aQ'ect  a  provision  of  law,  autliorizing  the  judge  to  direct 
party  or  the  parties  to  an  acLioo  or  Bpeoial  proceeding,  or  the  county  tiM 
luror,  to  pay  the  stenographer's  teea  for  ench  a  copy. 

g  66.  Eath  elenograplier,  specified  in  this  act,  must  likewise,  upon  ri 
quest,  furoish,  with  all  reasonable  diligence,  to  the  defendant  in  a  ccbnlQl 
cause,  or  a  party,  or  his  attorney  in  a  cItII  cause,  in  which  he  bat  attAndai 
the  (rial  or  bearing,  a  copy,  written  cut  at  length  from  bis  Etenograpbl 
Dotea,  of  the  testimony  and  proceedings,  or  a  part  thereof,  upon  the  trf 
or  bearing,  upon  payment,  by  the  person  ceqairing  the  same,  of  the  tt 
iIlDwed  bjr  Uw.  If  the  district- attorney  or  the  AtlorueT-Oenerol  leqiii 
sau  a  copy,  in  a  criminal  cause,  (be  stenographer  is  entitled  to  hie  fi 
therefor  ;  but  be  must  furclsb  it,  upoo  receiving  a  certificate  of  the  sm 
which  he  is  so  antitledj  wblch  sliall  l>e  a  county  charge,  and  must  be  pi 
by  ibe  county  Ireaaurer.  upon  a  certifloale,  lilte  other  counly  ohargei. 

%  B7.  The  provisions  of  the  last  Sve  sections  are  also  applicable  to  «■ 

aasj»iaiil-glenognip]ieT,  now  in  office,  or  appoioled  or  employed,  ptnai 

10  sBj  ptorlsioa  ol  this  act;  exocpt  th^t  t.he  itenographio  notes,  takes 

«•  'ttialaui-^teaographm.  must,  if  h«  dial  or  t\»  o&m  ' 

'■aeuot,  be  t/edVered  to  the  atenograpbei ,  10  \iet.«\d\i'j 

**  if  tbajr  b»il  been  Ukeu  by  liini. 


16  ^  ATTENDANTS.  ^§  88-05 

f  88.  TIm  board  of  saperrisors  ef  each  oonntj  most  provide  for  th4 
OftTmmit  of  I  he  sums  chargeable  upon  the  treasury  of  the  county,  for  tbo 
salary,  fees,  or  expenses  of  a  stenograplier  or  assiHtaut  stenographer; 
and  all  laws  relating  to  raising  money  in  a  county,  by  the  board  of  su- 
pervisors  thereof,  are  applicable  to  those  sums. 

§  89.  lam'd  1879.]  Each  county  clerk  may,  from  time  to  time,  by  an 
instronient  in  writing,  filed  in  his  office,  appoint,  and  at  pleasure  re- 
move, one  or  more  special  deputy-clerks,  to  attend  upon  any  or  all  of 
the  terms  or  sittings  of  the  courts  of  which  he  is  clerk.  Each  person  so 
appointed  mnst,  before  he  enters  npon  the  duties  of  his  office,  siibBcribo, 
and  file  in  the  clerk's  office,  the  Gonstitntional  oath  of  office ;  and  ho  po8- 
sesses  the  same  power  andanthority  as  the  clerk,at  any  sitting  or  term  of 
the  conrt  which  he  attends,  with  respect  to  the  business  transacted 
thereat. 

90.  [new  1877.]  No  person  holding  the  office  of  clerk,  deputy  clerk, 
special  depnty  clerk,  or  assistant  in  the  clerk's  office,  of  a  court  of 
record  or  of  the  surrogate's  court,  within  either  of  the  counties  of  New 
York  or  Kings,  shall  hereafter  be  appointed,  by  any  court  or  judge,  a 
referee,  receiver  or  commissioner,  except  by  the  written  consent  of  all 
parties  to  the  action  or  special  proceeding,  other  than  parties  in  de- 
&nlt  for  failure  to  appear  or  to  plead. 

§  91.  [am'd  1883.]  The  county  judge  of  each  county,  except  Kings, 
from  time  to  time^  may  appoint,  and  at  pleasure  remove,  a  crier  for  the 
courts  of  record  held  in  his  county,  who  is  entitled  to  a  compensation, 
fixed  and  to  be  paid  as  presoribed  by  law. 

§  92.  A  sheriff,  deputy-sheriff,  or  constable,  attending  a  term  of  a 
court  of  record,  must,  when  required  by  the  court,  act  as  crier  therein; 
•nd  he  is  not  entitled  to  any  additional  compensation  for  that  Kervice. 

§  93.  [am*d  1884, 1889, 1890, 1891,  1892.]  The  judges,  or  a  majority  of  them, 
of  each  of  the  following  named  courts— to  wit,  the  8U|)reme  court  within  the 
first  judicial  district,  the  superior  court  of  the  city  of  New  York,  and  tht^  uuuit 
of  common  pleas  for  the  city  and  county  of  New  York — from  time  to  time  may 
appoint  and  at  pleasure  remove  such  attendants  upon  the  court  of  which  they 
are  respectively  members,  including,  where  the  justices  of  the  supreme  court 
make  tne  appointment,  the  circuit  court  and  the  court  of  oyer  and  terminer,  as 
they  deem  necessary  tor  the  due  transaction  of  the  business  thereof,  not  ex- 
ceeding Ave  attendants  for  each  part  and  four  for  the  g^eneral  term.  The  judges 
of  said  courts  respectively  may,  upon  the  request  of  any  judge,  designate  one  of 
the  said  court  attendants  to  also  act  as  clerk|and  secretary  of  sucii  judge,  for 
such  time  as  they  may  designate;  and  the  attendant  so  designated  shall  receive 
but  one  salary  for  his  services  as  both  attendant  and  judge's  secretary,  to  be 
fixed  by  the  board  of  estimate  and  apportionment  of  the  city  of  New  York. 
The  justices  of  the  supreme  court  for  the  first  judicial  district,  or  a  majority 
thereof,  may  appoint  and  at  their  pleasure  i-emove  an  ofiQcial  interpreter  of  said 
court,  who  shall  be  entitled  to  receive  a  salary  of  two  thousand  Ave  hundred 
liollnrs  per  annum,  and  to  be  i>aid  as  prescribed  by  law.  Before  entering  ui>on 
hiM  official  duties,  he  must  subscribe  and  file  in  the  oillce  of  the  clerk  of  the  city 
aud  county  of  New  York  the  constitutional  oath  of  otilce.  He  nniKt  nttHnd  any 
court  or  before  any  justice  where  his  services  are  required,  and  tlie  justices  of 
the  court,  or  a  majdrity  of  them,  may,  by  order,  regulate  his  attendance. 

d4.  [nrrCd  1877.]  The  board  of  supervisors  of  the  county  of  Kings 
may  appoint  an  interpreter,  to  attend  the  terms  of  the  courts  of  record, . 
except  the  county  court,  held  in  that  county,  at  which  issues  of  fact 
are  triable;  who  shall  hold  his  oflftce  during  good  behavior. 


for 


§  95.  The  following  judges,  to  wit:  the  justices  of  the  supreme  court 

-jr  the  second  judicial  district,  residing  in  Kings  countY,ot  ft  i\\o.ym\,^  ^^\. 

them ;  the  judges  of  the  city  court  of  /Brooklyn, or  a  miiy>riwy  ot  lYv^^"ii\\W\^ 

^j     ttmnty judge  of  Kings  county;  and  the  surrogate  of  Kiiiftft  cow^ty ,  \v\«k.x 

/    i^gnatehow many  attendants  and  njrssenger8,for  tliu  appoVnUweiv^.  o1 

mbomnoprovisionisotberwisemade  bylrtw,arercqTiiTea  to  atUiiAw\>o' 


■■  g§  96-89  ATTENDANTS.  ^W 

the  tBrmB  and  sittjcga  of  the  conrts,  ol  wJiicli  they  btb  lespeoti 
members;  including,  vbere  tbe  jasticea  of  tbeeupreme  court  moke  111 
deaignntion,  ttecircnitconit  and  oonrt  of  oyer  and  terminer.  Notice  a 
each  deBignatioD  mnst  be  giiea  to  the  sheiiff  of  Einga  county,  by  th 
olerk  of  tbe  court.  Tbe  sheriff  moBt  thereupon  appoint  as  many  quid 
ified  persona,  to  fill  those  ofiieea  for  each  oouit,  aa  the  judgM  tbeieq 
have  deaignateil.  Tbe  number  of  those  officers  may,  from  tim*  to  timf 
be  increased  or  dimiuislied,  and  new  eppnintmeuta  may  be  madeinlili 
manner.  A  peraon  bo  appointed  may  be  temoved  from  office,  by  tb 
judge  of  the  court  to  which  he  ia  atsigned;  or,  if  be  is  aaaigned  to  tbeai 
pteme  OQurt,  ortbeoity  oonrt  of  Brooklyn,  by  a  jnajocity  of  tbejudga 
and  the  sheriff  ahall  not  re-appoint,  for  tbe  aame  court,  apersonBoii 
aiOTed. 

§  B6.  Eaohof  theporsonSi  appointed  bb  prescribed  in  thelaatsMlioi 

muRt  attend,   from   day  to  day,  the  terna  aad  Rittings,  within  tl| 

oonntyof  Kines,  of  the  oonrt  to  which  he  ia  assigned,  to  preserTe  9 

der,  and  to  parform  whatever  serrices  may  be  required  of  him,  by  til 

,  judge  ptefiiding  thereat. 

K      §07.  TheHheritfof eaohoonDty,ei!oeptNewTork  andKinga.- 

"'  within  a  reasonable  tiiue  before  the  sitting,  in  his  county,  of  a  epatH 
term  of  theaapretae  oonrt,  or  a  term  of  the  circuit  court,  oount^eoin 
oonrt  of  oyer  and  terminer,  or  court  of  sesaions,  notify,  in  writing  an 
personally,  as  many  coOBtablea  of  bia  connty,  aa  he  has  been  direct^ 
to  notify,  by  the  conrt,  or  the  judge  who  ia  to  hold  or  preside  ~  "* 
term,  to  appear  and  attend  npon  the  term,  dnringita  aitting, 

§  88.  If  such  a  direction  baa  not  been  given  by  the  court  or  tbejnJ^ 
the  sherifi  may  in  like  manner  notify  as  many  conetablea, 
neceaaary,  for  the  pnipoeesepecifled  in  t^e  la»t  section. 

g  BB.  "Each  00 useable  a eaaon ably  notified,  aa  preaoribed  in  Uui  Vt 
two  aeotiona,  must  attend  the  term  accordini^l  j ;  and  for  each  day's  n 
gleot,  be  may  be  fined  by  the  court,  at  the  term  whioh  he  waS  noUfic 
to  attend,  a  snm  not  exceeding  five  dollars. 

CHAPTEB  II. 

POWERS,  DUTIES  AND  LIABILITIES  OF  A  SHERIFF,  O 
OTHER  MINISTERIAL  OFFICER  IN  THE  EXECUTION  O 
THE  rEOCESS  OK  OTHER  MANDATE  OF  A  CODBT  O 
JUDGE,  IN  A  CIVIL  CASE. 

TITLE    I.  —  Pbovihiovb  ekutino  to 


TITLE    IL-Pbovisionb  Bt 

A  MA-HOATB  Al 

TITLE   m— AwuciTiov 


TITLE    IV.— PowBEs,   J 


Frovlaians  riloiing  lo  the  exemiion  of  civU  maiuialta  generalls. 
.  SberlirtoturnldiMrtMnlEinutfl.       |  103.  PeniJty    (or  n. 
Coplt  of  trocBBs,  eW--.  to  be  de-  proceodIiig<H 


18  TiilAL  BY  SilEBIFFS  JUllY.  §§  100-108 

I  100.  K&mes  of  reeisters  to  be  certi-  §  108.  Trial  of  claim  of  title  by  third 

fled.  person,  to  property  eeixed  by 

106.  Paniahment  for  refoaing  to  aa>  sherifC 
Biat.  109.  Expenses,  how  paid. 

107.  OoTemor  may  order  out  military. 

tlOO.  A  sheriff,  to  whom  a  mandate  of  any  desoription,  is  delivered 
9  executed,  must^  without  compensation,  give  to  the  person  deliv- 
ering the  same,  if  required,  a  minute  in  writing,  signed  by  the  sheriff, 
specifying  the  names  of  ihe  parties,  the  general  nature  of  the  mandate, 
and  the  day  and  hoar  of  receiving  the  same. 

§  lOl.  [am'd  1877.]  A  sheriff  or  other  officer,  serving  a  mandate, 
mnst,  upon  the  request  of  the  person  served,  deliver  to  him  a  copy 
thereof,  without  compensation. 

§*102«  [am*d  1877.]  A  sheriff,  or  other  officer,  to  whom  a  mandate  is 
directed  and  delivered,  must  execute  the  same  according  to  the  com- 
mand thereof,  and  make  return  thereon  of  his  proceedings,  under  his 
hand.  For  a  violation  of  this  provision,  he  is  liable  to  the  party  ag- 
grieved, for  the  damages  sustained  by  him  ;  in  addition  to  any  fine,  or 
other  punishment  or  proceeding,  authorized  by  law.  A  mandate  di- 
rected and  deUvered  to  a  sheriff  may  be  returned,  by  depositing  the 
same  in  the  post-office,  properly  enclosed  in  a  post-paid  wrapper,  ad- 
dressed to  the  clerk,  at  the  place  where  his  office  is  situated  ;  unless 
the  officer,  making  the  return  in  the  name  of  the  sheriff,  resides  in  the 
place  where  the  clerk's  office  is  situated. 

§  108.  {am'd  1877.]  A  sheriff,  or  other  officer,  to  whom  is  delivered, 
for  service  or  execution,  a  mandate,  authorized  by  law  to  be  insued,  by 
a  judge  or  other  officer,  in  a  special  proceeding,  who  willfully  neglects 
to  execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  exceeding 
twenty  five  dollars,  and  is  liable  totne  party  aggrieved,  for  his  damages 
sustained  thereby. 

§  104«  If  a  sheriff,  to  whom  a  mandate  is  directed  and  delivered, 
finds,  or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  he  may  command  all  the  male  persons  in  his  county, 
or  as  many  as  he  thinks  proper,  and  with  such  arms  as  he  directs,  in- 
cluding any  military  organization  armed  and  equipped,  to  assist  him  in 
overcoming  the  resistance,  and,  if  necessary,  in  arresting  and  confining 
the  resistors,  their  aiders  and  abettors,  to  be  dealt  with  according  to  law. 

§  105.  The  sheriff  must  certify  to  the  court,  from  which  or  by  whose 
authority  the  mandate  was  issued,  the  names  of  the  resisters,  their 
aiders  and  abettors,  as  far  as  he  can  ascertain  the  same,  to  the  end  that 
they  maybe  punished  for  contempt  of  the  court. 

§  106«  A  person,  commanded  by  a  sheriff  to  assist  him,  as  pro- 
Rcribedin  the  last  section  but  one,  who,  without  lawful  cause,  refuses,  - 
or  ueglects  to  obey  the  command,  is  guilty  of  a  misdemeanor. 

§  107.  If  it  appears  to  the  Governor,  that  the  power  of  a  county  will 
not  be  sufficient,  to  enable  the  sheriff  thereof  to  serve  or  execute  the  r 
process  or  other  mandates,  delivered  to  him,  he  must,  on  the  applic  a- 
tion  of  the  sheriff  order  such  military  force,  from  another  county  or 
counties,  as  is  necessary. 

§  108.  Where  it  is  specially  prescribed  by  law,  that  a  sheiifL  m\3kS\.,at 
rj:|     "^y»  ^^  ^^  discretion,  empanel  a  jury  to  try  the  validity  ota  c\aasioT 
lA     title  to,  or  of  the  right  of  possessioa  of  goods  or  effects,  sei'Lfe^\>'5  \A^a 
V    by  Yirtae  of  a  mandatein  an  action,  interposed  by  a  peiaoniioV.  a.^ax\; 


l4il09  EXEUUnON   Of    ilASDA'OlS. 

to  the  action,  tbe  trial  muitt  be  oouducted  iu  the  lollowing : 
cept  &a  otberwiBB  speaiuJl;  provided  b;  luw. 

I.  The  sUerilf  muat,  from  tima  to  lima,  uoUEy  aa  many  petBOHH 
attend,  aait  is  uecesaory,  in  order  to  form  a  jury  o£  twelve  persoo 
guulified  to  BBCVB  aa  triul  jurors  in  the  county  eontt  oE  the  oonnty,  t 
in  the  city  ami  ooautyof  New  York,  ia  thaoourt  ot  commou  pleas  1 
that  city  and  county,  to  try  the  validity  of  tlia  claim. 
'  2.  Upon  ttia  trial,  witues^ea  inny  ba  ei  imined,  in  behnlf  of  the 
claimaut,  and  of  tba  party,  nt  whosa  instance  the  property  olntmad  waU 
talieaby'the  sheriS.     Foitlispiirpoaeof  uompelliD){a -witaesB  to  nttencl 
and  testify,  the  nheciff,  upon  Ilia  application  of  either  party  to  Oio  JB- 
qoisitLon,  muat  iasue  a  auupmna,  as  praaiiribBd  in  section  eight  hapdred 
and  fi£ty-four  of  this  act,  and  witli  li^a  effect;  eiuept  that  a,  warranl  to 
apprehend  or  to  commit  a  witneas,  in  a  oa-*e  speoifled  in  section  eigbb 
boudred  and  fifty-five  or  section  eiybt  handled  and  fifty-sis  of  this  ao^ 
may  beiaaoBdliy  a  jndgeof  thflconct  in  which  tbeaolioaiabrooghtw 
by  the  oonnty  jadge,  or,  in  the  city  and  county  of  New  York,  bya  jndgfl 
of  the  conrt  of  common  pleas  for  that  city  and  oonnty. 
"    3.  [(iin'dI879.]     The  sheriff  or  under  ahariH  muat  preside  npon  Hia 
ial.     A  witness,  prodaced   by  either  party,  mast  be  awora  by  tba. 
^.leiiff,  and  eiarained  orally  in  thepraBence  of  the  jnry.     A  witr 
irho  testihea  falsely  apoo  sach  an  examination,  is  gailty  of  ueiim 
se,  and  ispuniahahle  in  like  manner,  as  upon  the  trial  ot  a 


,-  §  108.  Dpon  such  a  trial  there  are  no  coats  ;  but  the  fees  of  the 
shuntf,  juTora,  aud  witneaaea  must  he  taxed,  by  a  judga  of  the  conrt,  or 
the  county  judgeof  the  oounty.ot,  in  the  city  and  county  of  New  Tori, 
by  a  jndge  of  the  conrt  of  oommon  pleas  for  that  city  and  eoanty,  uid 
must  ba  paid  aa  follows  : 

1.  If  the  jury,  by  their  verdict,  find  the  tiUe,  or  the  right  of  posam- 
sion  to  the  piopeity  claimed,  to  be  in  the  claimant ;  by  the  paety.M 
whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  oUimatit,  with  respect  to  all  tba 
property  claimed  ;  by  the  claimant. 

3.  If  they  find  the  title,  or  the  right  of  posseeaion  to  only  a  part  tH 
the  property  oLaimed,  to  be  in  the  claimant ;  each  party  must  pay  hU 
own  witnessea'  fees;  and  the  aberifi'a  jurors'  fees  mnst  be  paid,  onSi 
half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion,  require 
each  ot  tha  parties  to  the  controveiay  to  deposit  with  him  such  reason- 
nblB  sum,  OS  may  ba  neoesaaty  to  cover  his  legal  fees,  and  the  jurors' 
fees.  Tha  sheria  must  return  teeaoh  party  the  balance  of  the  snni  on 
depoaited  by  him,  after  deducting  tha  feea,  lawfully  chargeable  to  ihat 
party,  as  proscribed  in  this  aection. 


It.  f" 


TITLE  II. 


ibHub.  nonTeyfng  lo  jMll.  and  wmn 
1  jail  didrtpUns;  ud  regnUtfDns  i 


20  PRISONERS  IN  CIVIL  CASES.  §§  110-11 

ARTICLE  FIRST. 
Abbesttng,  Coktetino  to  Jail,  and  CoMMimxa  a  Pbisoxeb. 
I  110.  Prisoner,  how  kept.  saries. 

111.  Term  of  impriBonment.  §  117.  CliargeH  for  rent,  etc.prohiMtei 

112.  Support  of  prisoner.  118.  Priuouer.  how  conveyed  to  ja 
113. 114.  Charges  prohibited.  through  another  county. 
116.  Ratcm  of  charges  for  lodging,  eto.           119.  Offtclr  or  prisoner  not  liable  1 
116.  Prisoner     may      send    for    neces-  ,,  arrest. 

§  110.  A  person  arrested, by  virtne  of  nn  order  of  arrent,  in  an  actio 
or  special  proceeding  brought  in  a  oonrt  of  record  ;  or  of  an  execntio 
issued  npon  a  jadgment  rendered  in  a  coart  of  record;  or  surrendere 
in  exoneration  of  his  bail ;  mnst  be  safely  kept  in  custody,  in  11: 
manner  preseribed  by  law,  and,  except  as  otherwise  prescribed  in  tl 
next  two  sections,  at  his  own  expense,  until  he  satisfies  the  judgmei 
rendered  against  him,  or  is  discharged  according  to  law. 

^111.  [am*d  1886.]    No  person  shall  be  imprisoned  within  tl 

prison  walls  of  any  jail  for  a  longer  period  than  three  months  under  a 

execution  or  any  other  mandate  against  the  person  to  enforce  tl 

recovery  of  a  sum  of  money  less  than  $500  in  amount  or  under  a  cou 

mitment  npon  a  fine  for  contempt  of  court  in  the  non-payment  < 

alimony  or  counsel  fees  in  a  divorce  case  where  the  amount  so  to  \ 

paid  is  less  than  the  sum  of  $500;  and  where  the  amount  in   either  < 

said  cases  is  $600  or  over,  such  imprisonment  shall  not  continue  for 

longer  period  than  six  months.     It  shall  be  the  duty  of  the  slieriff  J 

whose  custody  any  such  person  is  held  to  discharge  such  person  at  tl 

expiration  of  said  respective  periods  without  any  formal  applicatic 

being  made  therefor.    No  person  shall  be  imprisoned  within  the  J8 

liberties  of  any  jail  for  a  longer  period  than  six  months  upon  any  ex 

cution  or  other  mandate  against  the  person,  and  no  action  shall  I 

commenced  against  the  sheriff  upon  a  bond  given  for  the  jail  liberti' 

by  such  person  to  secure  the  benefit  of  such  liberties,  as  provided  : 

articles  fourth  and  fifth  of  this  title  for  an  escape  made  after  the  e 

piration  of  six  months'  imprisonment  as  aforesaid.    Notwithstandii 

such  a  discharge  in  either  of  the  above  cases,  the  judgment  creditor  i 

the  execution,  or  the  person  at  whose  instance  the  said  mandate  wi 

issued,  has  the  same  remedy  against  the  property  of  the  person  in 

prisoned  which  he  had  before  such  execution  or  mandate  was  issued 

Dut  the  prisoner  shall  not  be  agidn  imprisoned  upon  a  like  procei 

issued  in  the  same  action  or  arrested  in  any  action  upon  any  judgmei 

nnder  which  the  same  may  have  been  granted.     Except  in  a  case  her 

inbefore  specified  nothing  in  this  section  shall  effect  a  commitment  ii 

contempt  of  court. 

---  $  112.   [am'd  1883.]  In  any  county,  if  a  prisoner,  actually  confined  i 

jail,  makes  oath  before  thesheriff,  jailor,or  deputy-jailor, thatheisunab 

tosupporthimself  duringliisimprionment,  his  support  is  acountycharg 

§  113«  A  sheriff  or  other  officer  shall  not  charge  a  person,  whom  1 

has  arrested,  with  any  sum  of  money,  or  demand,  or  deceive  from  hii 

money,  or  any  valuable  thing  for  any  drink,  victuals,  or  other  thinj 

furnished  or  provided  for  the  officer,  or  for  the  prisoner,  at  any  taven 

ale-house,  or  public  victualing,  or  drinking-house. 

§  111.  A.  sheriff  or  other  officer  shallnot.demand  or  receive  from  a  persoi 
arrested  by  him,  while  in  his  custody,  a  gratuity  or  reward,  upon  any  pr 
tense,  for  keeping  the  prisoner  out  of  jail;  for  going  with  him  or  waiting  f( 
him  to  find  bail,  or  to  agree  with  his  adversary;  or  for  any  other  purpose 
§  115*  If  a  person  arrested  is  kept  in  a  house  other  than  ihe  ja 
of  the  county,  the  officer  arresting  him,  or  the  person  in  whose  custoci 
he  is,  shall  not  demand  or  receive  from  him  any  greater  smlIQ.,  ^ 
lodging,  dnzzJ;   vjctnals,   or  any  other  thing,   tiian  lias  "been  >i\i^ 

/tofon  prescribed  by  the  court  of  sesaiona  of  the  coTintY;  ox,  \i  no  ■ 
luis  been  preeonbed  by  the  court  of  sessions,   than  ia  aWo^ee 
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h  JQHtice  of  tlie  peaoa  of  tliaBameto*n  or  oilj,  upon  proof  tiMrt'U 
ladgiuy  T  otliar  tUjna  was  uotnally  furnisheii.  al  Lue  reqaaat  o(  tba 
pris  luer.  AuJ  sncU  an  oQiuer  or  peraon  slialJ  not,  in  any  OBse  gt 
up  1,1  iiuy  pretest,  denxiiii.l  or  receitBcumiieDsatlon  (or  strung.HpirilnaBBr 
oifdriueutDil  liilutir,  oi  wine,  said  or  delivered  to  the  prUoDec. 

^  118.  A  pciuouar  uokeptia  a  hciii8e,mayBend  forand  havebeer,Bl^ 
oider,  ten,  coffee,  milk,  aud  ueceusaryfuod,  aud  xn oh  bedding,  linen  and 
otliar  neoessary  tiuagu,  an  he  ttiiuka  St,  from  whom  be  pleases,  witboot 
detention  of  the  Bame  or  any  pai't  tlieceof  by,  or  paying  for  the  Bum^v 
or  any  part  thereof  to,  the  offiuer  arreHling  lum,  or  the  perEOQ  inwhon 

g  117.  A  sherifE,  jailor,  or  otber  officer,  Bball  n  .   .._ 

inunoy.urauyTaloable  thing,  {orcliaujljar  rent  in  a  jail;  or  any  fee,  com- 

_     ,penaiLtiou,orrevard.forthecoiuuiiLtuHut  d«LBiiiiug  in  i:aiitody.Te]eaae,or 

^^^fliBoliaq(e  of  a  prifiuiior,  uthet  than  the  tesn  bxprenaly  allowed  therefoE 

K^Iaw. 

B.    5  118,  A  aheriffoc  other  ofQoer,  who  htt.s  lawfully  a 

r'oaer,  may  oouveyhiB  priBOuar  throng U  one  or  mora  otL 

Uia  ordinary  route  of  tturel,  from  the  plnce  where  the  p 

rested,  to  the  place  where  he  is  to  be  deliTeced  or  onnii: 

^  118.  Aprisonarso  Qonveyed, or  the  officer  having  hiiu  in  custody, 
is  not  liable  to  arrest  in  any  ciril  action  or  apeoial  proceeding,  wbua 
paaaing  throngh  nnother  onnntv. 

ARTICLE  SECOND. 
Sina ;  Jul.  DisaiPijiKE ;  Asn   EEauiiAxioNs  ooNtTEBNilio  TSE  CoKRirBi 

UBNT   AND   GlBB   OF   PsiSOtjeBS. 

I  ™.  jHilliiSewTorkritj.  1130.    J.il  phj.lclui. 

131  jBiUin  Dtlitr  oiiaiiEn.      [used.  137.    itemuval  of  sltk  prlionenr. 

^B-  133,  BitUer  of  ssvenl  jslls  may  be  ISS-iSO     Sale  <>f  Uqiicr  In  jiLfll. 

^^,193.  LlvUind  DrlmlTiHl  prlsunerito  ISI.    Bervtne  af  i»pen  OD  iirtaone 

^^r.l3l      M^«   ftud   feiULlea  to   be  kept  13a,    PriBnnBrB  uuder  V.  3.  piOM 

^g>ra.    FaualElea.  131.    SliedtT  ADBwecsbls  for  cDBk 

^fr  5  laO.  ThebaildiDg,  nownsedaaajailiathe  city  of  New  York,  . 
the  confinement  of  prisoners  in  ciril  causes , shall  aoiitinne  to  be  the  jait 
of  the  city  and  county  of  New  York,  for  the  oonfineraeut  of  such  per- 
Bona;  aud  the  sheriff  of  the  city  and  cmityof  Mew  York  shall  havg 
the  ciiHCody  thereof,  and  of  the  priaoneisin  the  aame. 

^  131.  The  buildings,  n^w  usbd  as  the  jails  of  the  other  connties  o{ 
the  Stitte,  shall  continue  to  be  the  jaila  of  those  counties  respecCiTal}^ 

nutil  other  buildings  have  been  designated  or  erected  for  that  pni 

ooaordiug  to  law;  andthe  BherifE  of  eaah  oonnty  aliollhave  tbi 
of  the  jiili  or  jaila  in  his  county,  and  of  the  priBonerain  the  Bumo.  . 
§  199,  Thesheriff  of  a  county,  in  whioll  there  JB  more  than  one  iaifi 
m.iy  oonflne  a  prisoner  in  either;  anil  may  remove  him  from  one  jail  tS 
another,  within  the  county,  whenever  he  deems  it  ijocessary  for  bit'' 
safe  kpppiag,  or'for  his  appearanoe  in  oonrt. 

§  123.  A  pri^oner.arrefilediu  a  civil  cause, iiiu fit  not  bekept  in  aroo% 
io  which nnypriBouer,ileijtiiied an acrinilnftl charger '-—  ■ 

I  134.  Mnla  ai^d  female  prisoners  i 
room;  except  that  a  husband  and  bis  wife 
in  n  room  wherein  there  are  no  other  prisoners. 

§  ISS,  A  aheriff,  or  other  nfBcer,  who  willfully  violates  any  of 
foregoing  provisions  of  this  title,  forfeits  to  the  person  aggrieved,  tTl.._ 
damages.     He  is  also  guilty  of  a  misdemeanor,  and  abnll  bspnnisheS 
aoenrJin^ly.     A  ooariction  also  operates  as  a  fi>rfeiture  of  bis  office. 
g  120.   Tie  board  of  siiperviBerBOlBi,ch  cauiit3,i;-i.cR?i'Sew  Yori 
mji.it  appniat  Borne  ri^piitftble  phyBleintl.flnX^  (iw\!nQrixe4^o^™iaE«TO,'( 
iciae,  H.9  the phyinevtu  tn  the  juil  of  the  CDin^s,    \lWitToi»MiQt«'i 
DUO  jai/tijej must  appuim  »  pkysiciau  lo  eacli.    "K^o  oQUiinQinKrt 
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of  the  oity  of  New  York  mnst  appoint  a  similar  physician,  to  the  jail  of 
that  oity  and  county.  The  physician  to  a  jail  holds  his  office  at  the 
pleasure  of  tiie  board  which  appointed  him,  except  in  the  county  of 
Kings.     In  tiiat  county,  the  term  of  his  of&oe  is  three  years. 

§  127.   If  tbe  physician  to  a  jail,  or,  in  case  of  a  vacancy,  a  physi- 
eian  acting  as  such,  and  the  warden  or  jailor,  certify  in  writing,  that  a 
prisoner,  confined  in  the  jail  in  a  civil  cause,  is  in  such  a  state  of  bodily 
health,  tbat  bis  life  will  be  endangered,  unless  he  is  removed  to  an  hos- 
pital for  treatment,  the  county  judge,  or,  in  the  city  and  county  of  New 
York,  one  of  tbe  judges  of  the  court  of  common  pleas,  must,  upon  ap- 
plication, mfikke  an  order, directing  the  removal  of  the  prisoner  to  a  hos- 
pital witbin  tbe  county,  designated  by  the  judge;  or,  if  there  is  none, to 
such  nearest  bospital  as  th^  judge  directs;  that  the  prisoner  be  kept  in 
the  custody  of  the  chief  officer  of  the  hospital,  until  he  has  sufficiently 
recovered  from  his  illness,  to  be  safely  returned  to  the  jail;  that  the 
chief  officer  of  the  hospital  then  notify  the  warden  or  jailor,  and  that 
the  latter  thereupon  resume  custody  of  the  prisoner.    If  the  prisoner 
actually  escapes,  while  going  to,  remaining  at,  or  returning  from  the 
hospital,  a  new  execution  may  be  issued  against  his  person,  if  he  was 
in  custody  by  virtue  of  an  execution;  or,  if  he  was  in  custody  by  virtue 
of  an  order  of  arrest,  a  new  order  of  arrest  may  be  granted,  upon  proof 
by  af&davit  of  the  facts  specified  in  this  section,  without  other  proof, 
and  -without  an  undertaking. 

§  128.  Strong,  spirituous  or  fermented  liquor  or  wine,sha]l  not,  on  any 
pretence^be  sola  within  a  building  used  and  established  as  a  jail.  Spirit- 
uous, fermented  or  other  liquor,  except  cider,  and  that  quality  of  beer 
called  table-beer, shall  not  be  brought  into  a  jail  for  the  use  of  a  person 
confined  therein, without  a  written  permit  by  the  physician  to  the  jail, 
which  must  be  delivered  to  and  kept  by  the  keeper  thereof, specifying  the 
quantity  and  kind  .of  liquor  which  may  be  furnished,  the  name  of  the 
prisoner  for  whom,and  tne  time  daringwhich  the  same  may  be  furnished. 

§  129.  Such  a  permit  shall  not  be  granted,  unless  the  physician  is 
catisfied,  that  the  liquor  allowed  to  be  furnished  is  necessary  for  the 
health  of  the  prisoner,  for  whose  use  it  is  permitted;  and  that  fact 
must  be  stated  in  the  permit. 

§  130.  A  person  who  brings  into  or  sells  in  a  jail,  strong,  spirituous, 
fermented,  or  other  liquor,  or  wine,  contrary  to  the  foregoing  provi- 
tions  of  this  article;  or  a  sheriff,  keeper  of  the  jail,  assistant-keeper  or 
an  oflicer,or  person  employed  in  or  about  a  jail,  who  knowingly  suffers 
liquor  or  wine  to  be  sold  or  used  therein,  contrary  to  this  article,  is 
guilty  of  a  misdemeanor,  and  shall  be  punished  accordingly.  A  con- 
viction also  operates  as  a  forfeiture  of  his  office. 

§  181.  A  sheriff, or  jailor, upon  whom  a  paper  in  an  action  or  special 
proceeding, directed  to  a  prisoner  in  his  custody,is  lawfully  served,or  to 
whom  such  a  paper  is  delivered  for  a  prisoner,  must,  within  two  days 
thereafter,  deliver  the  same  to  the  prisoner,  with  a  note  thereon  of  the 
time  of  the  service  thereof  upon,  or  the  receipt  thereof  by  him.  For  a 
iieglect  or  violation  of  this  section,  the  sheriff  or  jailor,  guilty  thereof, 
is  liable  to  the  prisoner  for  all  damages  occasioned  thereby. 

S  132.  Subject  to  reasonable  regulations,  which  the  sheriff  may  es- 
tiulish  for  that  purpose,  a  sheriff,  jailor  or  other  officer,  who  has  the 
eoBtody  of  a  prisoner,must  permit  such  access  to  him  as  is  necessary,  for 
the  personal  service  of  a  paper  in  an  action  or  special   piocee^m^, 
to  which  ihepnaonerisapartj-,  and  which  must  be  perBonaWy  sexN^Qi. 

iJSS.  A  pnBonmrmwstreceivein  to  his  jail  and  keep  a  prisoneT  ,comT$iW 
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ted  to  tbesatae,  b;  vtrtneof  cItU  procesaiasaed  b;  a  ooart  of  i 
Btituted  Tiadei  the  antboritj'  of  the  United  titatea,iiDtil  he  is  A 
by  lbs  dua  ooarse  of  the  laws  of  tbe  United  States,  in  tha  go 
tier  ns  iE  ba  was  oommitted  by  viitne  of  a  iiiandate  ia  a  ui 
iapiued  from  a  court  of  tbe  State.  Tbe  Rbeiiff  majracBive,  t» 
USB,  tlia  money  payable  bj  tbe  United  Statea  for  tbe  nse  o(  tl 
5  134.  A  Bheriff,  or  jailor,  to  whoSo  jaU  a  prisonBr  is  oomi 
prescribed  in  tbe  last  BBotion,  is  answerable  lor  bis  safe  kaspi 
ooaits  of  tbe  United  States,  according  to  tbe  taws  thersof, 

AKTICLE  THIKD. 
TEMPOBiAS  Jails,  and  TKMPomgY  EKMovy.  of  FEiaoNasa  d 

I  13fl.    WHeD  jiU  beoomiig  unflt,  etc..        1140.    Id.;  to  prlsoima  rem' 


139.    Jail  libgTUea  tr 


136.  [nm'd  1877.]  If  tbere  is  do  jnil  in  a  oountj;  or  tl 
._,.  D^B  nnnt  or  nnsafe  for  tbe  confinement  of  some  or  all  of  tl 
era,  or  ia  destroyed  by  fire  or  othetwiBe;  or  it  a  pestilenti 
brauka  ont  in  tbe  jail,  or  in  tbe  vicinity  of  tbo  jnil.  and  tbepb 
tbe  jail  Dartifies  tbatit  is  likely  to  endanger  tbe  bealtb  of  any 
tbepriBoiierBin  tbe  jail;  tbe  county  judge,  or,  in  the  city  ai 
of  NawTork,  tbeohief-judse  of  tbe  court  of  common  pleag, 
an  insttoment  in  writing,  filed  witb  the  clerk  o!  tbe  connty, 
anolber  Bnitable  place  witbin  tbe  county,  or  tbe  jail  of  a  a 
county,  for  tke  conGnement  of  soioe  or  all  of  tbe  prisonera,  ai 
requires^  Tbe  place  so  deeignated  thereupon  becomes,  to  s 
and  purposes,  except  as  otherwise  prescribed  in  this  artiale,  t 
the  county  for  which  it  has  been  so  designatad,  and  tor  the 
eipreaaed  in  tha  instrument  designating  tbe  sama, 

§  136,  The  designation  may  ba  modified  or  revoked,  by 
making  the  same,  by  a  like  instrument  in  writing,  filed  vnib 
of  tbe  county. 

^  137.  The  oonnty  olerk  most  serve  a  copy  of  the  designal 
certified  by  Mm,  under  bis  olficial  seal,  oa.  the  sherifC  and  kae 
jail  of  a  contij^uous  county  bo  designated.  Tbe  sheriff  of  th 
must,  upon  Uie  delivery  of  the  sheriff  of  tbe  oonni?  for  ^ 
designation  is  mode,  receiveinto  bis  jail,  and  tbere  safely  kea 
song  who  may  be  lawfully  confined  therein,  pursuant  to  thl 
and  be  ia  responsible  (ot  their  safe  keeping,  as  if  he  was  the 
tbe  county  for  wbiob  the  designation  is  made. 

§  ISB.  If  a  prisoner  bos  been  atlmitted  to  the  liberties  of  I 
tbe  county,  for  which  tbe  designation  is  made,  he  must,  natn 
ing,  remain  within  those  liberties;  but  he  may  be  removi 
aherifF,  to  whom  ba  has  given  bond  for  tbe  bbertiea,  to  the  jai 
place  so  designated,  and  confined  therein  in  acaaa,  wheret 
miglit  oonflne  him  in  tha  jail  of  bix  ovn  county. 
/  1S0.  If  a  per^on,  who  ia  arrested,  beloTB  ot  after  tbe  del 
hj-  tbe  aheeiff  of  tbo  oonnty  for  whicb  tha  4c3ign&\ioii.\aT»»aii 
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entitled  after  the  designatioD,  and  before  bis  remoyal,  to  the  hberties 
of  the  jail,  be  innst  be  admitted  to  the  hberties  of  the  jail  of  the  county, 
as  if  the  designation  had  not  been  made;  bnt  he  may  be  removed  by  the 
sheriff  to  the  jaH,  or  other  place,  so  designated,  and  confineil  therein,  iu 
a  case  where  the  sheriff  might  confine  him  in  the  jail  of  his  own  county. 

^  140«  If  a  person  confined  in  or  removed  to  the  jail  of  a  contiguous 
coanty,  designated  as  prescribed  in  this  article,  becomes  entitled  to  the 
liberties  of  the  jail,  the  sheriff  of  that  county  must  admit  him  to  the  jail 
liberties,  as  if  he  had  been  originally  arrested  by  that  sheriff,  on  a  man- 
date directed  to  him. 

§  141*  "When  a  jail  is  erected  for  the  connty,  for  whose  use  the  des- 
ignation was  made,  or  its  jail  is  rendered  fit  and  safe  for  the  confine- 
ment of  prisoners,  or  the  reason  for  the  designation  of  another  jail  or 
place  has  otherwise  ceased  to  be  operative,  the  designation  must  be  re- 
voked, as  prescribed  in  this  article. 

1 142«  The  county  clerk  must  immediately  serve  a  copy  of  the  revo- 
cafion  duly  certified  by  him  under  his  official  seal,  upon  the  sheriff  of 
the  same  county;  who  must  remove  the  prisoners  belonging  to  his  cus- 
tody, and  confined  without  his  county,  to  his  proper  jail.  If  a  prisoner 
haa  been  admitted  to  the  jail  Ubeiiies  in  the  otner  county,  he  must  also 
be  removed;  and  he  is  entitled  to  the  liberties  of  the  jail  of  the  county  to 
ihich  he  is  removed,  without  a  new  bond,  as  if  he  had  been  originally 
idmitted  to  the  jaU  liberties  in  that  county;  and  the  bond  given  by  him 
ipplies  accordingly  to  those  hberties. 

{ 148.  If,  by  reason  of  a  jail,  or  a  building  near  a  jail,  being  on  fire 
ftete  is  reason  to  apprehend  that  some  or  all  of  the  prisoners  confined 
m  the  jail,  may  be  injured,  or  may  escape,  the  sheriff  or  keeper  of  the 
1^1  jnlmay,  in  his  discretion,  remove  them  to  some  safe  and  convenient 
i:4  fhce,  and  there  confine  them,  untU  they  can  be  safely  returned  toj^e 
c^l  XQ;  or,  if  the  jail  is  destroyed,  or  so  injured,  that  it  is  unfit  or  unsafe 
^^1  nthe  confinement  of  the  prisoners,  until  a  designation  is  made,  as  pre- 
:I'|  Knbed  in  section  one  hundred  and  tbii-ty-five  of  this  act. 
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IX. 


{ 144  If  the  county  judge,  or  the  chief -judge  of  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New  York,  is  absent  or  unable  to 
*t,  or  if  his  office  is  vacant,  a  designation,  or  the  revocation  or  modifi- 
•tion  thereof,  as  prescribed  in  this  article,  may  be  made  in  any  county, 
ftteptXew  York,  Dy  the  special  county  judge  or  the  district  attorney,  or 
Jithe  city  and  county  of  New  York,  by  any  judge  at  the  court  of  com- 
mon pleas. 

ARTICLE  FOURTH. 

<f 
Jail  Liberties  ;  Escapes. 

'Itf.  Jail  liberties  in  certaiu  counties.  8  153.    Surrender  of  prisoner  by  hi. 

1^  Id.;  in  other  counties.  154.    How  surrender  niade.[siiretics. 

^*'^^  Id.;  how  laid  out.  155.    What   deemed  and    what    nov 

lU.  Copy  to  be  kept  posted  in  jail.  deemed  an  escape. 

M9.  Who  admitted  to  liberties  156.    When  court  mav  order  prisoner 

150.  Undertaking  to  be  executed  by  out  of  sheriff  s  custody, 

prisoner;  its  contents.  157.    Prisoners  committed  for   con- 

m.   For  whom   undertaking  to  bo  tempt. 

,,                held.  168.    Sheriflf  s liability  for  escape. 

yJ     M2.  Prisoner  to  be  committed  when  159.    Penalty  for   connivance   at  es- 

^^"^             sureties  insufficient.  cape  by  a  sheriff,  etc. 

J 145.  Th<^  following  are  the  liberties  of  the  jail  for  each  ot\3[ie  co\3Ji- 
««8pecdfie4  iowii: 
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§§  I-lG-151  JAIL    liXBERTIES.  ^^^^^H 

For  the  dty  and  couaty  of  New  York,  the  whole  of  that  city  S 
ooanty. 

For  the  coimty  of  Daondaga.  the  whole  of  the  city  o£  SjraonBe. 

For  the  ooanty  of  Monroe,  the  whole  nt  the  dty  of  Kodieater, 

For  the  county  of  Erie,  the  whole  of  the  city  of  BnSalo. 

For  the  county  of  I>ntchess,  the  whole  o£  the  city  of  Ponghkw^wa 

For  the  eoimty  of  Kings,  the  whole,  of  that  county. 

For  the  ooouty  of  Alhany,  the  whole  of  the  city  of  Albany.  [ 

For  the  ooncty  of  Jefferson,  the  whole  of  the  lAtv  of  Waiartown,    j 

For  the  county  of  Herkimer,  the  whole  of  the  Tillage  of  Herkittisr.  | 

For  the  county  of  RensHelaer,  the  wii'Je  of  the  dty  of  Troy. 

§  146.  The  liberties  of  the  jail  in  each  of  the  other  coundes  Ol  i 
State,  OB  heretofore  eBtahhshed,  shall  continue  to  be  the  Uben 
thereof,  until  they  are  altered,  or  new  libertieB  are  estBhliahed,  n  ' 
Boribed  by  law. 

g  147.  Whore  the  libertieB  of  a  jail  are  altered  or  established,  byxC 
luUon  of  the  board  of  supervisors,  as  prescribed  by  law,  a  Of — ' 
ground,  adjiuient  to  the  jnil,  and  not  exceeding  five  hundred  ft 
quantity,  must  be  laid  oat  as  the  jail  liberties,  in  a  square  oi 

as  nearly  as  may  be  ;  bnt  a  stream  of  water,  canal,  Btieet,  OT 

maybe  adopted  as  an  exterior  line,  notwithstanding  itisnotiaBBL 
line,  oris  not  at  right  angles  with  the  other  exterior  lines  of  the  libd. 
A  resolution  establishing  or  altering  jail  liberties,  must  contain  ^d 
tioular  description  of  their  boundaries  ;  and  as  soon  as  may  be  af "' 
adoption,  l^s  boundaries  must  be  designated  by  monument^  incld. 
posts,  or  other  visible  and  pennaneut  marhs,  at  the  expense  c 
Qonnty. 

§  148.  The  county  clerk  mast,  within  one  week  lifter  a  resolii^ 
the  board  of  saperviaora,  establishing  or  altering  jnU  liberties,  h  ' 
filed  in  his  office,  deliver  na  exemplified  copy  thereof,  to  Qib  ki 
the  jail,  who  must  keep  the  same  exposed  to  public  view,  in  a_  , 
and  public  x>art  of  the  jdl,  and  exhibit  it  to  each  person  admitted  tn 
liberties  o£  the  jiai,  at  the  time  of  his  executing  aboad  for  that  pi — '■ 

J  149.  [um'ii  1886.]    A  person  in  the  custody  of  a  sherifl'  byri 
an  order  of  arrest ;  or  of  an  execution  id  a  civil  action  ;  or  i'~ 
.  queues  of  a  surrender  in  exouenttiou  of  Ms  hul,  is  entitled  b 
mitted  to  the  hberties  of  the  jail,  upon  delivering  to  the  sherifi!  aail 
dertaking  as  prescribed  in  the  next  section.  ^ 

g  160.  [om'd  1836.]  The  andertoking  must  be  executed  by  thep] 
oner  and  one  or  more  suffldent  sureties,  residents  and  hDnsdiold<~ 
freeholders  of  the  county,  in  a  penalty  at  least  twice  the  aam  in  Nil 
the  sheriff  was  required  to  hold  the  defendant  to  bail,  if  he  is  in  and 
under  an  order  of  arrest,  or  has  been  surrendered  in  exaneratirai  (d 
bail  before  judgment ',  or  directed  to  be  collected  by  the  eseoutica 
be  ie  in  cuati::dy  under  an  execution;  or  remaining  unoolleoted  n|R 
judgment  agamst  Mm  if  he  has  been  surrendered  after  jndsial 
conditiousd  ttiat  the  person  so  in  custody  shall  remain  a  pnecnMl^ 
shall  not,  at  any  time  or  in  any  manner,  escape  or  go  without  tbe  B 
dee  of  the  jail,  until  discharged  by  due  course  of  law.  , 

The  provisions  regulating  the  justification  of  boil,  contained  In  ali 
third  of  title  first  of  chapter  seventh  of  tMs  act,  govern,  except  aa  o( 
wise  expressly  prescribed  in  tMs  article  with  respect  to  ths  aotig 
justiflcatlon  of  the  sureties  ;  the  officers  b^ore  whom  they  must  jniBG 
....    ..,..,..,...    .. .! ^_..._,_,__..  ^ggj.      ,_iia 
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tbe  Hubstitutiou  ol  new  sureties  or  a  new  undertaking  . 
and  qnalWeaUoUB  of  the  new  surBtieB,  and  the  allowance  ol  He  __^ 
*''a'nn.     But  after  the  ajiowance  the  anile'rtjilanft  ro-\M\.\*  Asik'traaS 
-  Pirtj-at  n-hose  iiiatance  the  prinoner  lain  cwstoi^.  ' 

f  2B1.  [am'dl886.i    AmmdertatiiiEaotaisai.w.^iAa.tOT'iDfc'aA 
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lity  of  the  sheriff  taking  it,  and  of  the  party  at  whose  instance  the  pris- 
merezecnting  it  is  conmied. 

§  152.  lam'd  1886.]  If  the  party  at  whose  instance  the  prisoner  is  in 
custody  discoyers  that  a  surety  therein  is  insufficient,  he  may,  upon 
poof  of  the  fact,  by  a^davit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  in  custody, 
or  to  the  county  judge  of  the  county  where  such  prisoner  is  confined, 
md  the  court  or  a  judge  thereof,  or  such  county  judge  may  make  an 
order  committing  such  prisoner  to  close  confinement  in  the  jail  until 
mother  undertaking,  with  good  and  sufficient  sureties,  is  offered. 

§  153.  [am'd  1886.]    One  or  more  of  the  sureties  in  nn  undertakiug 

K'  en  for  tne  liberties  of  a  jail  may  surrender  the  principal  at  any  time 
ore  judgment  is  rendered  agamst  them  in  an  action  on  the  under-  . 
takini?,  but  they  are  not  exonerated  thereby  from  a  liability  incurred 
before  making  the  surrender. 

§  164.  [am*d  1886.]  The  surrender  must  be  made  as  follows  :  The 
luety  or  sureties  making  it  must  take  the  principal  to  the  keeper  of  the 
who  must,  upon  his  or  their  written  requisition  to  that  enect,  take 
principal  into  his  custody  and  indorse  upon  the  undertaking  given 
ior  me  liberties,  an  acknowledgment  of  the  surrender,  and  also,  if  re- 
fBired  give  the  surety  or  sureties  a  certificate,  acknowledging  the  sur- 
MDder. 

1 156.  [ain*d  1886.]  The  going  at  large  within  the  Uberties  of  the  jail 
h  irtdch  he  is  in  custody,  of  a  prisoner  who  has  executed  such  an  nn- 
dertaking,  or  of  a  priso-'fir  who  would  be  entitled  to  the  liberties  ui^on 
executing  such  an  undertaking,  is  not  an  escape.  But  the  j^'oing  at 
kige  beyond  the  liberties  by  a  prisoner,  \sithout  the  assent  of  the  party 
It  whose  instance  he  is  in  custody,  is  an  escape,  and  the  sheriff  in  whose 
CQstody  he  was,  or  his  sureties,  has  the  same  authority  to  i)ursu(^  and 
'leiake  him  as  if  he  had  escaped  from  the  jail.  Such  an  escape  forfeits 
ihe  undertaking  for  the  liberties,  if  any,  subject  to  the  provisions  of  the 
^lext  article  of  this  title. 

1 158.  [am'd  1877.]  Where  a  person,  who  has  been  indicted  for  a 
'cmninal  onence,  is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil 
Ktion  or  special  proceeding,  the  court,  in  which  the  indictment  is  i)end- 
^bg.  may  make  an  order,  requiring  the  sheiiff  to  bring  him  before  tlie 
'court ;  whereupon  the  court  may  make  such  diRi)OKition  of  the  i>risoner, 
IS  to  it  seems  proper.  The  sheriff's  fees  and  expenses,  in  so  doing,  are 
•eoanty  charge  of  the  county  wherein  the  court  is  sitting. 

{  157.  A  i)risoner,  committed  to  jail  upon  process  for  contempt,  or 

^tommitted  for  misconduct  in  a  case  prescribed  by  law,  must  be  actually 

laonfined  and  detained  within  the  jail,  until  he  is  tlischar^'ed  by  due 

^tonrse  of  law,  or  is  removed  to  another  jail  or  place  of  confinement,  in 

[lease  prescribed  by  law.     A  sheriff  or  keeper  of  a  jail,  who  suffers  such 

ipiisoner  to  go  or  be  at  large  out  of  his  iail,  excei^t  by  virtue  of  a  writ 

,  cf  habeas  corpus,  or  by  the  special  direction  of  the  court  committing 

Urn,  or  in  a  case  specially  prescribed  bylaw;  is  liable  to  the  party 

■ggrieved,  for  his  damages  sustained  thereby,  and  is  guilty  of  a  misde- 

Bieanor.    If  the  commitment  was  for  the  non-payment  of  a  sum  of 

■MJnev,  the  amount  thereof,  with  interest,  is  the  measure  of  damages. 

{  ifeS.  lam'd  1886.]  Where  a  prisoner  in  a  sheriff's  custody  goes  or 
Jilt  large  beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
it  vhose  instance  he  is  in  custody,  the  sheriff  is  answerable  therefor  until 
n  imdertaking  for  the  liberties  of  the  jail  is  given  and  approved,  in  an 
iction  against  him  as  follows  : 

1.  If  3ie  prisoner  was  in  custody  hy  virtue  of  an  order  of  arrest  oi  m 


BOND  FOn  JAIL  LIBEIiTIES.  " 

urreDderiii  eiouaration  o£  li  is  b  nil  lief  ore  jadgiai 

to  the  eiteut  of  the  damagea  BtVHUioed  Ijj  tf 


in  oTiHtod;  hj  victue  of  any  othec  maudatfi 
rrnndtir  iu  exoDeration  of  Lis  bail  uftei  jad 
i  HberifiiBanswemblis  for tbe  debt,  dRmagaa,  oraum  of  moat 
for  wMcb.  the  prisoner  waa  committed. 

§  13B.  A  slieriff  oc  other  ofBoer.  who  demands  or  receives  a  reWN 
gratoit}',  or  other  valnable  thing,  to  procure,  assist,  aonniTe  at, 
permit  au  escape  of  his  prisoner  in  his  cnstod;,  in  guilt;  af  a  tnisd 
meanor,  and  sball  be  punished  accordingly,  A  conviction  also  opt 
Btes  as  A  forfeiture  of  his  office,  and  disqaaliBeshim  forever  Uieresfl 
.from  holding  the  same. 

AETICLE  FIFTH.  ,     , 

Action  cpon  an  Absighment  of  a  Bond  fob  Jaii.  Libbbiisb. 
a  IflO.    DetencB  iniictlon  byBhertttoD  168.    Action     on    torfBitel    leeogB 

161.    Juilgiuiut    ug^at  Bbarlff  to  ha  IBT.  Id.;  damagOB  rBDOTBtable. 

BviacDco  aRBlDBl  Buretlcs.  etc.  109.  Such  aotiou  ban    acUou  aga^ 

•      16a     Snnmiary  JBilBraoiit /or  Hberlff .  alieriff. 

163.    asauleilei  of  BppUnationB  tbere-  169.  DefBuee    In  Mtion   on    (otfell 

liil,    SooJi    Judgment     wTion    stayBd.    170.    Star  iif    procaBdlngn    in  MB 

"    161     JudgDjeut  BgaiuBt  sliBrUCIs  (nl-    ITl.    Settnco  ot  BbarlS  ta  actlaa  : 
denes  □(  daniagEg  escape. 

§  160.  [ora'd  1888.]  In  an  acUon  btoaght  on  an  nndertafcing  lol  t 
Jail  liberties,  it  is  a  defence  that  the  prisoner  volnntarily  retnroad 
thalibBrties  of  the  jail  from  which  he  escaped  ot  wbs  reoaptaredft 
or  surrendered  to  the  aheriS  from  whose  custody  he  escaped  bete 
the  commencement  of  the  action.  The  defendants  may  make  that 
>sny  other  defence  to  the  action,  which  might  bemade  by  the  sheriQ 
an  action  against  him  for  the  escape. 

§  ISl.  Bnt  if  judgment  has  been  rendered  against  the  sheriff,  in. 
action  brought  for  the  escape,  and  due  notice  of  the  pendenoy  of  t 
action  was  giren  to  the  prisoner  and  hie  saretiee,  to  enable  them. 
defend  the  same,  the  judgment  against  the  sheriff  is  aonclnsive  « 
denceoChis  right  to  recover  ag^nst  the  prisoner  and  his  sureties, 
whom  the  notice  waa  given,  as  to  any  matter  which  was  or  might  hi 
been  controverted,  in  the  action  against  the  shetifi. 

5 162.  [oiii'd  188G.]  In  an  action  brought  by  a  sheriff  on  an  tmtli 
tabiug  for  the  jail  liberties,  if  it  appears  to  the  court,  upon  a  raotii 
madain  behalf  of  the  sheriff,  that  judgment  has  been  rendered  ^[W 
biiD^or  the  escape  of  the  prisoner,  and  that  dne  notice  of  the  pi 
dency  of  the  action  against  him  was  given  to  the  prisoner  and  1 
sareties  to  enable  them  to  defend  the  same,  the  coart  most  ordw 
Bnmmar;  judgment  for  the  plolntid;  and  the  judgment  most  I 
entered  acoordmgly,  with  costs. 

§  163.  But  to  entitle  a  sheriff  to  move  for  such  a  judgment,,! 
must  have  served  a  copy  of  his  complaint,  and  given  twenty  daj 
notice  of  the  motion. 

§  164-  IE 't  appears,  on  the  hearing  of  the  motion,  that  the  ietta 
anit  have  a  meritDrions    defence,   which  was  not  controverted 
the  action  against  the  sheriff,  and  which  by  law  could  not  have  b» 

.BO  controverted,  tlie  twart  may    stay  proceedings  on  the  jn^ 

B-ir/i  Biiob  limitations  and  upon  such  terius,  as  it  deen  "   "   "' 


he  jndOD^ 

s  jnayjjM 
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tnul  in  the  action  :  but  the  jadginent  must  stand  as  a  fl3Ciirity  for  the 
sheriff.  If  the  defence  is  established  the  court  must  yaoate  the  judg- 
ment, and  render  judgment  for  the  defendant. 

§  16o«  ,{aiii'd  1886.]  In  an  action  brought  by  a  sheril^  on  nn  under- 
taking fox  the  jail  liberties,  a  judgment  against  him  for  the  escape  of 
the  prisoner  is  evidence  of  the  damages  sustained  by  him,  as  if  it  had 
been  collected  ;  and  he  may  recover  his  reasonable  attorney's  and 
counsel  fees  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

§  166.  {am'd  1886.]  If  an  undertaking  for  the  jail  liberties  is  for- 
feited before  the  same  is  duly  allowed,  the  party  at  whose  instance  the 
prisoner  was  confined,  or  in  case  of  his  death,  his  executor  or  admin- 
istrator, may  elect  to  bring  an  action  on  the  undertaking. 

§  167.  [am'd  1886.]    The  person  so  electing  may  maintain  an  action 

on  the  undertaking  in  a  case  where  an  action  might  bo  maintained  by 

the  sheriff,  and  he  may  recover  the  same  damages  for  the  breach  of 

,the  condition  which  he  might  have  recovered  in  an  action  against  the 

sheriff  for  the  escape. 

§  168.  [am'd  1886.]  The  commencement  of  such  an  action  shall  be 
deemed  an  election  and  is  a  bar  to  an  action  by  or  on  be)  mlf  of  such 
person  against  the  sheriff  or  other  officer  accepting  such  an  undertak- 
ing, for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was  with 
(he  assent  of  the  sheriff  or  other  officer. 

§169.  [am'd  1886i]  In  an  action  brought  as  provided  in  the  three 
last  sections,  the  defendant  may  make  any  defense  which  he  might 
make  if  the  action  was  brought  by  the  sheriff. 

§  170*  [am'd  1886.]  If  the  person  so  entitled  to  bring  an  action  on 
the  undertaking  for  the  jail  liberties,  in  lieu  of  making  such  election 
brings  an  action  against  the  sheriff  for  the  escape,  the  court  may,  ex- 
cept where  the  escape  was  made  with  sheriff's  assent,  stay  proceedim^s 
apon  a  judgment  recovered  against  the  sheriff,  with  such  limitations 
uid  upon  such  terms  as  it  deems  just,  until  he  has  had  a  reasonable 
time  to  prosecute  the  undertaking  and  collect  a  judgment  recovered 
thereon. 

j!171«  In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner,  it  id  a  defence,  that  the  escape  was  without  the  absent  of 
ibe  defendant,  and  that  at  the  commencement  of  the  action,  ho  had 
tbe  prisoner  within  the  liberties,  either  by  his  voluntary  return,  or  by 
recapture. 

TITLE  ni. 

A^icaiion  of  ike  foregoinri  provisions  to  the  proceedings  of  a  coroner. 

1 172.    Duties  of  the  coroner  when  sheriff  erties;  liability  of  coroner  for 

is  a  party.  sheriff's  escape. 

173.  Any  one  of  the  coroners  may  act.      §178.  Coroner    may    prosecute,  etc., 

174.  Arrest  of  sheriff  by  coroner.              >"  bond  for  liberties 

175.  Sheriff;  how  confined.                            179.  Duties  of  coroner  where  shc*'*ff 

176.  Place  of  confinement  to  be  deemed  is  plaintiff.          [liberties,  ew 
a  jail.                                                     180.  Such  imsoner    entitled  to  jal 

177.  Sheriff  to  be  admitted  to  jail  lib-    181.  Escape  of  such  prisoner. 

§172.  In  an  action  or  special  proceeding,  to  which  the  sheriff  of  i 
county  is  a  party,  a  coroner  of  the  same  county  has  all  the  power,  anc 
is  subject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the  sheriff  i« 
Bot  a  party  ;  except  as  otherwise  specially  prescribed  by  law. 

§173.  A  mandate  in  a  civil  action  or  special  proceeding  which  must 
"r  may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  cown^^ ,  T[iw^\» 
•»e  directed  either  to  a  particular  coroner,  or  generally  to  the  cotoh^jt^  oi 
ihateoantjr.  Where  snob  a  mandato  is  clirected  generally  to  t\ie  coxoh^t^ 
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of  a  nouDty,  or  regoirea  them  to  do  any  act,  it  may  be  eseoiited,aDd  a  re- 
turn tliereto  mn;  be  cjade  and  signed,  b;  one  of  them:  but  such 
«ot  or  return  daes  not  afFect  the  others. 

^  174.  lain'd  ISBG.]  Where  a.  mandate  reqniring  the  Brrest  of 
sheFiQ  of  the  oonntj,  is  directed  to  a  coroner,  he  must  execute  tiu 
same  in  the  manner  presoribed  bylaw,  with  respect  to  the  exeontion  (A 
a  similnr  mandHte  bj  n  sheriff,  and  he  ia  oathqrized  to  take  an  under 
taking  on  the  arrest,  of  an  uuderljiking  for  the  jail  libertieB  in  a  lUft 
oa.se,  andinlikemanner,  and  with  It&e  effect,  as  where  Hnah  an  imdv 
taking  may  be  token  by  a  sheriff. 

§  175.  Where  the  aotnal  oonftnement  of  a  eberiff  by  a  CI 

indate,  ia  reqnired  or  anthorized  by   law,  he  must  be  confined  b] 

1  coroner,  in  a  house  situated  nithin  the  liberties  of  the  jail   of  thi 

innty,  other  than  the  sheriff's  honse,  or  the  jnil,  in  thesarae 

sheriff  IS  required  by  law  to  confine  a  prisoner  in  the  jail. 

§  176.  That  boaae  therenpon  Leuomea  the  jail  of  the  coniJty.tor 

ieof  theootDner;andettch  pcovisionof  law  relating  to  thejailor  to  ,. 

escape  from  thejail,app1ies  thereto,  while  the  sheriff  ia  confined  therein 

I  177.  [ain'dlSSe.]  A  sheriff  so  arrested  must  be  admitted  to  theHl; 
«ruaB  of  the  jail  of  the  county,  in  a  like  case,  and  upon  executing  alik 
undertaking  to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in 
.-sheriff's  custody.     For  an  escape  of  the  sheriff  from  the  liberties, 
coroner  ia  liable,  jn  the  same  manner  and  t^  the  same  extent  as  a  hL  — 
is  tor  a  atmilar  escape,  and  he  may  make  thesame  defense  as  a  abenS 

g  ITtJ.  [am'd  18H6.]  The  coroner  may  prosecute  an  undertaking  U 
the  liberties  taken  by  him,  and  ia  entitled  to  all  the  rights  and  an^ee 
to  all  the  11  iibilitiee  prescribed  by  law,wit!i  respect  to  aaimilatundettaN 
dng  taken  by  a  sheriff.  Tha  tinderCaking  may  be  assigned  by  him  " 
-the  part;  at  whose  instance  the  sheriff  was  arrested,  and  the  same  pi 
«eedingR  may  be  had  thereupon  as  upon  an  undertaking  taken  ana  i 
«Ipied  by  a  sheriff  in  a  similar  case. 

'  §  179.  A  person  arrested  by  a  coroner,  in  an  action  or  special  pn 
ceeding,  in  which  the  sheriff  of  the  county  ia  plaintiff,  must  be  oo 
iBued  iu  the  jail  of  the  county,  in  a  case  where  such  a  confinement 
required  or  authorized  by  law ;  but  the  coroner  is  not  liable  for  an  l^ 
cape  of  the  prisoner  from  the  jail,  after  he  has  been  confined  therMB 
-A  person  bo  confined  must  be  kept  and  treated,  in  all  respecta,  lika  I 
prisoner  confined  by  the  sheriff. 

g  180-  [am'd  1886.]  A  neri<on  so  arrested  by  a  ooronetia  entitled  1 
te  discharged,  or  to  the  liberties  ot  the  jail,  as  the  cane  lequirea,  ntic 
giving  an  undertaking  to  the  coroner  in  the  like  manner,  and  in  a  lil 
43aae,  in  which  a  person  arrested  by  a  sheriff  would  be  entitled  tot 
aiBoharged,  or  to  the  liberties.  The  undertaking  so  given  must  be  11 
ftH  respects  similaT  to  thatrequired  tobegiven  to  ashGrifl|,andithasar 
like  effect,  and  may  be  assigned  and  proceeded  upon  in  like  manner. 

§  181.  A  coroner  isanswerable  for  an  escapeof  a  prisoner,  admiltfti 
ly  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the  ' 
«ztent,  as  a  sheriff,  and  may  interposea  like  defense. 

TITLE  TV. 
i'overa,  dvlies  and  UabUltiesof  nnineoinin<7  and  outgoing  sheriffs  r\ 

iively,  touching  Oia  matters  inrtadtdiTt  this  chapter. 
1 183.    Oirtiacate   to   be  fanHoh^d  to       |  ISl.    fUta.  pracesn,  etc..  to  be 
DB»  flfiertff  61B4  Vo  Tim  itertd, 

Powers  a ftormt^r  eheriS :  sUeii  1*5-    Eoraiei  rtiettS  Vi  aura 
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I  186.    Former  sheriff  to  execute  car-  etc  ,  how  enforced. 

tain  process.  §  189.    Under-sheriff,    etc..    when    to 

187.  Certain  orders  to  be  delirered  to  comply   with   the    foregoing 

and  returned  by  new  sheriff.  provisions. 

188.  Delivery  of  prisoners,  process, 

§  182.  When  a  new  sheriff  has  been  elected  or  appointed,  and  has 
qnalified  and  given  the  seoarity  required  by  law, the  olerk  of  the  county 
must  fnrnish  to  the  new  sheriff  a  certificate,  nnder  his  hand  and  offi- 
cial seal,  stating  that  the  person  so  appointed  or  elected,  has  so  quali- 
fied and  given  security. 

§  183.  Upon  the  commencement  of  the  new  sheriff's  term  of  office, 
and  the  service  of  the  certificate  on  the  former  sheriff,  the  latter 's  pow- 
ers as  sheriff  cease,  except  as  otherwise  expressly  prescribed  by  law. 

§  184*  Within  ten  days  after  the  service  of  the  certificate,  upon  the 
former  sheriff,  he  must  deliver  to  his  successor  : 

1.  The  jail,  or  if  there  are  two  or  more, the  jails  of  the  county,  with 
all  their  appurtenances,  and  the  property  of  the  county  therein. 

2.  All  the  prisoners  then  confined  in  the  jail  or  jails. 

3.  All  process,  orders,  commitments, and  all  other  papers  and  docu- 
ments, authorizing  or  relating  to  the  confinement  or  custody  of  a  prisoner 
Qr,if  suchaprocess,order,orcommitmenthas  been  returned, a  statement 
in  writing  of  the  contents  thereof,  and  when  and  where  it  was  returned. 

i.  All  mandates,  then  in  his  hands,  except  such  as  he  has  fully  exe- 
ented  or  has  begun  to  execute, by  the  collection  of  money  thereon, or  by 
a  Beizore  of  or  levy  on  money  or  other  property,  in  pursuance  thereof. 

§  18q.  At  the  time  of  the  delivery,  the  former  sheriff  must  execute  an 
instrument,  reciting  the  property,  documents,  and  prisoners  delivered, 
specifying  particularly  the  process  or  other  authority,  by  which  each 
prisoner  was  committed  and  is  detfiined,and  whether  the  same  has  been 
retamed  or  is  delivered  to  the  new  sheriff.  The  instrument  must  be 
delivered  to  the  new  sheriff,  who  must  acknowledge,  in  writing,  upon 
adnpUcate  thereof,  the  receipt  of  the  property,  documents  and  pris- 
oners, therein  specified;  and  deliver  such  duplicate  and  acknowledg- 
ment to  the  former  sheriff. 

§  186.  Notwithstanding  the  election  or  appointment  of  a  new  sher- 
iff, the  former  sheriff  must  return,  in  his  own  name,  each  mandate 
which  he  has  fully  executed ;  and  must  proceed  with  and  complete  the 
execution  of  each  mandate  which  he  has  begun  to  execute  in  the  man- 
ner specified  in  subdivision  fourth  of  the  last  section  but  one. 

S  187w  Where  a  person,  arrested  by  virtue  of  an  order  of  arrest,  ia 
confined,  either  in  jail,  or  to  the  liberties  thereof,  at  the  tinio  of  assign- 
ing and  delivering  the  jail  to  the  new  sheriff,  the  order,  if  it  is  not  then 
returnable,  must  be  delivered  to  the  new  sheriff,  and  be  returned  by 
him  at  the  return  day  thereof,  with  the  proceedings  of  the  former  sher- 
iff and  of  the  new  sheriff  thereon. 

§  188.  If  the  former  sheriff  neglects  or  refuses  to  deliver  to  his  suc- 
cessor, the  jail,  or  any  of  the  property,  documents  or  prisoners  in  his 
eharge,  as  prescribed  in  this  title,  his  successor  must,notwithstandingy 
take  possession  of  the  jail,  and  of  the  property  of  the  county  therein, 
and  the  custody  of  the  prisoners  therein  confined,  and  proceed  to  com- 
pel the  delivery  of  the  documents  withheld,  as  prescribed  by  law. 

§  189.  If  .at  the  time  when  a  new  sheriff  qualifies,  and  gives  the  secur- 
ity required  by  law,  the  office  of  the  former  sheriff  is  executed  by  \i\a 
Tmder-sheriff,or  by  a  coroner  of  the  connty,or  a  person  speciaWy  axu^XioT:- 
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§190.  The  court  of  appeela  hi 
appeal,   evexj   actual  detemiicatioii,  made  at  ft  general  term,  by  tlut' 
anpreiae  conrt,  or  by  eitber  of  the  HUperior  dty  oourta,  in  either  of  "■ " 
foUowiug  CBfiea,  and  no  others  : 

1.  Where  a  &ial  judgment  hne  been  rendered,  in  an  action  commeD 
in  uther  o£  those  courU,  or  brought  there  Irom  another  i;onrt ;  a 
iQpon  snch  an  appeal,  to  review  an  iuterlocntorj  judgment  or  interrqedi^ 
order,  involving  the  merits,  and  neoesEaril;  aSectilig  the  final  jndgn: 

2.  'Where  an  order  has  been  made  in  snch  an  action,  affecting  a 
stontinl  right,  and  not  resting  in  disarelion,  which  either  (SretJ  in  e 
determinee  the  action,  and  prcvente  a  final  judgment,  or  (second) 
confinnes  tie  action.  Dt  {(liird)  grants  or  refnaes  a  new  tHnl,  or  (foa 
strikes  oat  a  pleading,  or  put  of  a  plending,  or  fflflh)  decides 
interlocutory  application,  or  a  qnention  of  practice,  or  (aiith)  determi 
a  atatutory  proviBion  of  the  State  to  be  nnconstitiiflonal,  and  the  del 
jadnation  appeACB  from  tie  teaaons  given  (or  the  decision, 

implied  in  the  decision. 

)  a  final  order,  affecting  a  substantial  right,  has  beeli  moAi.tJii 
lecifll  proceeding,  or  upon  a  Knmmitry  applicntinn  in  an  nrtion,  nUlft 
jment ;  and,  npon  ench  an  appeal,  to  review  anyintennediale  urdtt, 
JTolvinjc  the  meritH,  and  neceBsn.rilj'  ftflectinp;  the  order  appealed  ti'oln. 
ft.  [am'd  ISS'2.]  When  an  interioijiitovj  judgment  has  been  entered  cm 
"    '-  ■■  ■    J  (if  a   demurrer,  pioviieil  tlii\l  tte  bctmA  a'up.MW  icken 
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lathin  sixty  days  after  the  service  on  the  attorney  for  the  nppelljmt  of 
a  copy  of  the  jndgment  and  notice  of  the  entry  thereof,  ancl  provided 
also  timt,  excepting  in  the  case  of  appeals  now  pending,  the  geneiid  term 
?hall  certify  that  in  its  opinion  the  question  arihdng  therein  is  of  sufii- 
dent  importance  to  render  a  decision  by  the  court  of  ai)peals  desirable 
before  proceeding  farther. 

So  much  of  the  provisions  of  the  subdinsion  hereby  added  to  said  sec- 
tion one  hundred  and  ninety  as  precedes  the  second  i)ro\-iso  thereof, 
shall  apply  to  appeals  already  pen(ung  in  the  court  of  appeids,  as  well 
as  to  those  which  may  hereafter  bo  brought,  excei^ting  that  so  luufli  of 
said  subdivision  as  limits  the  tiuie  for  the  taking  of  said  appeals  shall 
not  be  applicable  to  appeals  idready  pen*  ling. 

§  191-  [aw'd  1877.]  But  the  junsdiction  conferred  by  tho  last  sec- 
tion, is  subject  to  the  following  Umitations,  exceptions,  and  condition s  : 

1.  An  appeal  cannot  be  taken,  from  an  order  granting?  a  now  trial,  on 
a  case  or  exceptions,  unless  tbe  notice  of  appeal  contains  an  assent,  on 
the  part  of  the  appellant,  that  if  the  onler  is  aiiirmed,  judgment  absolute 
shall  be  rendered  against  the  apprllant. 

2.  [am'd  1887,  1888.]  An  appeal  cannot  be  taknn  in  an  action  conimoncod  in 
a  court  of  a  jiiHtiee  of  the  poaoo  or  in  the  oity  oourt  of  New  York,  or  in  a  district 
eonrt  of  that  city,  or  in  the  city  court  of  Yon  kern,  or  in  a  justii'c'.s  court  (»f 
a  city,  nnless  the  eonrt  below  allows  the  appeal  by  an  ord<;r  niacin  at  the  ({encral 
term  which  rendered  the  determination,  or  at  the  next  K^ncntl  term  alter  judg- 
ment ia  entered  thereupon.  An  action  diHcontiniiod  because  the  answer  sot 
forth  matter  showing  that  the  title  to  real  property  came  in  quention,  and  after- 
ward prosecuted  in  another  court,  is  not  deemed  to  have  been  coiiimenrcd  in 
the  court  wherein  the  answer  was  interposed,  within  tho  meaning  of  this  mib- 
divison. 

3.  An  appeal  cannot  be  taken  from  a  judgment,  or  from  an  order 
pinting  or  refusing  a  new  trial,  except  in  an  action  or  special  proceed- 
ing affecting  the  title  to  real  property,  or  an  interest  therein,  if  the 
matter  in  controversy,  excluding  costs,  is  less  thfin  five  hundred  doUai*s  ; 
unless  the  court  below,  by  an  order  made  at  the  general  term  which 
rendered  the  determination,  or  at  the  next  general  term  after  jud^'inent 
is  entered  thereupon,  allows  the  appeal,  on  the  ground  that  a  question 
rtE  law  is  involved,  which  ought  to  be  reviewed  by  the  court  of  ai)peals. 

If  an  appeal  is  taken,  by  the  plaintiff,  fi'om  a  judgment  rendered  in 
an  action  not  founded  upon  a  contnict,  the  sum  for  which  the  comi>laint 
demands  judgment,  or,  if  the  action  is  to  recover  one  or  more  chattels, 
the  value  of  the  chattels,  as  stated  in  the  complaint,  is  deemed  to  be 
the  amount  of  the  matter  in  controversy,  within  the  last  subdiyision, 
unless  the  defendant  has  interposed  a  counterclaim  ;  in  whicii  case  the 
connterclaim  must  be  included,  in  determining  the  amount  in  contro- 
Tersy. 

§  192.  [am\l  1887.]  An  appeid  from  an  interlocutory  judgment  over- 
roKng  or  sustfiining  a  demurrer,  nnd  an  appeal  from  an  order  under 
8abdi\'ision  second  of  the  last  section  but  one,  excei^t  an  order  AvLich  in 
t5ect  determines  the  action  and  prevents  a  final  judgment,  or  discon- 
tianes  the  action,  or  grants  or  refiises  a  new  trial  upon  a  case  or  excep- 
tions, may  be  noticed  for  he  iring  on  a  motion  day  and  heard  as  a  motion. 

§  193.  The  court  may  from  time  to  time  make,  alter,  and  ;imend, 
niles,  not  inconsistent  with  the  Constitution  or  statutes  of  the  State, 
i^jnlating  the  practice  and  proceedings  in  the  court,  and  the  admission 
of  attorneys  and  counsellors  at  law,  to  practice  in  all  the  coiu'ts  of  re- 
cord of  the  State. 

§  194.  The  judgment  or  order  of  the  court  of  appeals  must  \)e  TGimV\.<ii5L 
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to  the  oonrt  bslow,  to  be  enforced  acooidin^  ta  law.  Dpoa  ai 
from  an  older  grantiDg  a  new  trial,  oa  a  case  or  exceptiona,  if  t 
of  appeals  detenniueB  that  do  eiior  wasoommitted  in  granting 
trial,  it  mast  lender  jndgmeut  absolute  upon  the  right  of  theap 
and  after  ita  judgment  has  been  remitted  to  the  oourt  below,  ai 
inciit  of  damages,  or  any  other  proceeding,  requisite  to  render  t 
ment  effectual,  may  be  nad  in  the  latter  court. 

§196.  Cpon  a  second  and  each  Bnbseqaent  appeal,  inal 
case  where  a  former  appeal  has  been  dismiBBed  for  a  defect  01 
laiity,  the  time  of  filing  the  return,  npon  the  first  appeal,  det 
the  place  of  the  canee  upon  the  calendar. 

J  196.  The  terms  of  the  court  of  appeals  mmit  be  appointt 
i,  at  auch  times  and  places  as  the  court  thinks  proper,  and  oo 
aa  long  as  the  public  interest  requires. 

§  197.  A  term  of  the  oourt  may  be  appointed  to  be  held  in 
ing,  other  than  that  designated  by  law  for  holding  conrts.  A  te 
be  adjourned  from  the  place  where  it  is  appointed  to  be  held,  to 
place  in  the  same  city.  One  or  more  of  the  judges  may  ad 
term,  without  da;,  or  to  a  day  certain. 

g  198.  The  court  may,  from  time  to  time,  b;  an  order  enterc 
imnuteB,  appoint  and  remoTe  its  oleik,  ita  reporter,  and  saoh 
ftnta  BBit  deema  necessary. 

ARTICLE  SECOND. 


The  Clkes  o 

THE    CODBT. 

Clerk  o(  the  mnirt  ot  apiieBla  lo 

floe. 
To  appoint  adepnty.    pDwerBof 

i  m.  aerk  lo 

peals 

iMS.  Amonnt 

fifj 

SOS,  Udds;  lo  cUBlod;  ot  clerk  lo  ba  208.  Court  ma;  make  ralea 

dspoBtWd  in  liani.  lug  monej. 

§  199.  The  olerk  of  the  court  of  appeals,  before  entering  u] 
duties  of  his  office,  must  subBuribe  and  file  the  Couatitntional 
office,  qnd  ronst  eseonte  and  file  in  the  Complroller's  ofSoe  a  I 
the  people  of  the  State,  in  the  penalty  of  twenty-fiye  thousand  i 
with  two  Hnf&cient  sureties,  approved  by  the  Comptroller  an 
ditioned  for  the  taitbfitl  performunce  of  tbe  duties  ot  bis  office, 
bondis  forfeited  by  a  breach  of  its  condition,  tbeoonrtof  appeal 
by  order,  direct  an  action  to  be  brought  thereon,  Tbe  money  rec 
must  be  applied,  underthc  direction  of  tbeconrtof  appeals  toind 
tbe  persons  a^^rieved  by  the  breach,  in  proportion  to  their  res 
losses,  and  to  makegnod  any  other  loss,  occasioned  by  the  breach 
clerk  must  keep  his  office  at  the  city  of  Albany,  and  the  trustees 
State  Hall  mnat  assign  him  snitftble  rooms  therein  for  that  pnrp 
g  aOO,  The  clerk,  by  a  writing,  tinder  his  hand  and  the  seal 
court,  filed  in  his  ofBoe,  from  time  to  time  must  appoint,  and  i 
pleasare  remove,  a  depnty  clerk,  who  is  entitled  to  a  salary,  fix 
to  be  paid  as  prescribed  by  law.  Before  entering  npon  hia  dntJ 
depniy-olerk  ninst  anbiierihe  and  file  in  the  clerk 'a  office  the  Co 
tiaral  oath  of  office.     While  the  clerk  ia  a\)BenttiQm  his  office,  c 
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^e  sittizig  of  the  court,  or  the  office  of  clerk  is  Yacant,the  depaty-derk 
has  all  the  powers  and  is  subject  to  all  the  duties  of  the  clerk. 

9  801«  [afn*dl877.]  The  clerk  may,  with  the  approbation,  in  writ- 
ing of  the  judges  of  the  court,  or  a  majority  of  them,  emj)loy  as  many 
Mwiitsiits  in  his  office  as  are  necessary.  He  may  from  time  to  time 
mpoiaty  and  at  pleasure  remoTe,  his  assistants.  Each  assistant  is  en- 
med  to  a  oompentetion,  fixed  and  to  be  paid  as  prescribed  by  law. 
The  derk  may  appoint  one  of  his  assistants  as  special  deputy-clerk  ; 
who  possesses,  in  the  absence  of  the  clerk  and  the  deputy-olerk,  the 
.mne  power  and  authority  as  the  clerk  at  any  sitting  of  the  court  which 
he  attends,  with  respect  to  the  business  transacted  thereat. 

S  202  to  S  208  ineluMve  repealed  181)4. 
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court  of  the  colony  of  New  York,  at  any  lime,  and  bj  the  ooucl  ol  fhanoaiy 
Id  Eoglaud,  ou  the  foorth  ds;  of  Julj.  sevecteea  hundred  and  Berenty-Bli, 
Tilh  the  eiceptions,  additions,  imd  limitations,  created  and  impoBed  b;  tb* 
CuDatitution  and  laws  of  the  Stale.  Subject  to  those  eicepliooa  and  Iluifc 
tatiooa.  ihs  supreme  court  oi  (he  State  haa  all  the  potrera  and  Huthorit;  ol 
each  o(  tbose  courts,  and  eiEreiaes  the  same  in  lib 

218.  The  Bupreine  court,  upon  the  application  of  cither  party,  maf, 
iu  a  proper  ciise,  must  malie  an  order,  directing  that  an  issue  of  faol 
Joined  in  an  action  of  special  proceediug,  pending  in  any  other  court  tt 
record,  except  a  anperior  citj  court,  the  marine  court  of  the  city  of  NM 
Yurie,  or  a  county  court,  be  tried  at  a  circuit  court  in  Buolheraoutily,  ol 
•ucb  terms  and  under  such  regulations  as  It  deems  just;  and  thereupon  tb 
luue  must  be  trieil  accordingly.     Atter  the  trial,  the  clerli  of  tbeoDUDty.II 
which  it  has  taken  place,  must  certify  the  minutes  thereof ;  which  mnst  b< 
filed  with  the  clerk  of  the  court,  in  which  the  aciioa  or  special  prooeediO) 
is  pending.     The  subseqaenC  proceedings  in  the  last  mentioned  cuurt  miu 
be  the  same,  as  if  the  issue  had  been  tried  therein. 
A  ^    g  219.  The  departments  into  which  the  State  is  divided,  for  the , 
f        of  organiaog  ^""d  holding  general  terms  of  the  supreme  court,  are  etyled, 
this  act,  jadicial  departments.    There  is  a  general  term  of  the  aupr 
court  in  each  judicial  department,  composed  of  a  presiding  justice  and 
aeaociate  juatices,  designated  froui  the  whole  bench  of  justices  of  the  m 
prema  court,  as  prescribed  in  the  neit  two  sections.     The  justicea  80  de^-r 
nated  are  styled  io  this  act,  general  term  justices, 
(f  ,^      g  220.  A  presiding  justiua  shall  act  as  such,  during  his  official  term  u 
4   '     justice  of  the  supreme  court,  and  an  associate  justice  for  five  years  froi 
the  thirty-first  day  of  December,  next  after  his  designation;  or  until  til 
earlier  close  of  his  oftlcia!  term.    But  tlie  Governor  may,  at  any  time,  ago 
the  written  request  of  a  general  term  justice,  revoke  hia  designation. 
\b  •.-     g  221.  Within  three  months  before  a  vacancy  is  t«  occur  bykpoet 
/  "^   time,  or  as  sooo  after  its  occurrence  as  practicable,  the  Governor  must  de 
£/     igoate,  from  the  whole  bench  of  justices  of  the  eupreoie  court,  anotbC- 
,T^    presiding  or  associate  justice,  as  the  case  requires.  The  person  so  designatM 
by     shall  act  as  preaiding  or  associate  justice,  for  theperiadspeci"    '        ■•     ■    ■ 
.  -       section.     When  a  vacancy  occurs,  for  any  cause  eioept  laps 
Qovemur  must  designate  a  presidiug  or  associate  justice,  i 
quires.     An  associate  juatice,  thus  designated,  shell  act  for  hi 
nueipired  time,  or  until  the  earlier  close  of  ills  otScial  term. 

§  222.  Wliere  the  Governor  revolces  the  designation  of  a  general  U 

justice,  as  prescribed  in  the  last  section  but  one,  he  may  prescribe 

.,  dulies  to  be  perforioed  by  that  justice,  in  holding  court  In  any  part  of 

%  State,  from  the  time  of  such  revocation  until  the  taking  effect  of  th«  D 

appointment  of  terms,  as  prescribed  in  section  two  hundred  aud  thhrtj-lw 

of  this  act,  for  the  judiciU  department  to  which  that  justice  belongs. 

g  223.  A  designation  of  a  general  term  justice,  or  a  revocation  thereof 
must  he  in  writing,  and  Bled  in  the  office  of  the  Secretary  of  State,  A 
request^f  the  justice  whose  designation  is  revoked,  muat  be  filed  willi  '^ 


Ji7 


g  224,  A  presiding  jnstice,  designated  for  s  judicial  department,  n 
preside  at  a  general  term,  held  in  another  department,  if  the  presidineiM 
lice  of  that  deparmeni  is  absent,  or  disqualified  from  acting;  and  ^^h| 
^Mate  jngtSce  may  aet  u  soch,  at  a  general  i«rm  \«V1  in.  uinther  ''5J^^^^| 
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in  place  of  an  associate  Justice  of  tliat  department,  who  is  in  like  mannei 
absent  or  disqualified.  \ 

§  225.  larn'd  1877.]  On  or  before  the  first  day  of  December,  in  the 
year  eighteen  hundred  and  seventy-eight,  and  each  second  year  thereafter, 
the  general  term  justices  in  each  judicial  department,  or  a  majority  of 
them,  must  appoint  the  times  and  places  for  holding  the  general  terms  oi 
the  supreme  court,  within  their  judicial  department,  for  two  years  from  th« 
first  day  of  January,  of  the  year  then  next  following.  They  must  so  desig- 
nate at  least  one  general  term  in  each  year,  to  be  held  in  each  of  th« 
judicial  districts  composing  the  department 

§  226.  An  appointment  so  made  must  be  signed  by  the  justices  makinj 
it,  and  filed  ca  or  before  the  fifteenth  day  of  December  of  the  same  year, 
in  the  office  of  the  Secretary  of  State ;  who  must  immediately  thereaftei 
publish  a  copy  thereof  in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  published,  at  least  once  in  each  week,  for  four 
BQOcessive  weeks.  The  expense  of  the  publication  is  payable  out  of  th« 
treasury  of  the  State. 

§  227.  If  an  appointment  of  general  terms  is  not  made  or  filed,  before 
the  expiration  of  the  time  specified  therefor  in  the  last  two  sections,  it  roai 
be  made  or  filed  at  the  earliest  convenient  time  thereafter ;  and  the  terms 
appointed  thereby  may  be  held  pursuant  to  the  same,  after  it  has  been 
pQblished  for  the  length  of  time,  prescribed  in  the  last  section. 

§  228.  [fzm'd  1881,  1893].  If  a  presiding  justice  is  not  present  at 
the  time  and  place  appointed  for  holding  a  general  term,  the  associate 
justice  present,  having  served  the  longest  time  as  snch,  or,  if  two  are 
present  who  have  served  the  same  length  of  time,  the  elder  of  them 
must  act  as  presiding  justice  until  a  presiding  justice  attends.  If 
only  one  general  term  justice  is  present,  he  may  select  one  or  two 
JTistices  of  the  supreme  court  to  hold  with  him  the  general  term,  un- 
til two  general  term  justices  attend.  If  only  two  general  term  justices 
ue  present,  they  may  select  a  justice  of  the  supreme  court  to  hold 
genial  term  with  them.       |  ^f       ^^ 

{  229.  [repealed  1877.]         ^^     <  6  .  0^  ^ 

§  230.  A  general  term  may  he  held  by  two  justices  ;  and  the  concni 
roice  of  two  justices  is  necessary  to  pronounce  a  decision.  If  two  do  not 
mciir,  a  re-argument  must  be  ordered. 

%  231.  Where  an  order  for  a  re-argument  has  been  made,  as  prescribed 
in  the  last  section^  and  one  of  the  general  term  justices  of  that  judicial 
department  is  not  qualified  to  sit  in  the  cause,  the  order  directing  the  re- 
itpUDent  may,  in  the  discretion  of  the  general  term,  direct  it  to  take  place. 
Bid  the  cause  to  be  decided,  in  another  judicial  department,  specified  in  the 
uder.  And  where  two  of  the  general  term  justices,  in  a  department,  are 
fM  qualified  to  sit.  in  a  cause,  to  be  heard  at  the  general  term  of  that  de- 
ptftment,  an  order  may  he  made,  upon  notice,  by  the  other  general  term 
cf.|  jiitice,  or  at  a  special  term  of  the  court  held  in  that  department,  directing 
r.rf|  Alt  the  cause  be  heard  and  decided  in  another  judicial  department,  sped 
*3|  ied  in  the  order.  But  this  section  does  not  prevent  the  cause  from  being 
I  Wrd  and  decided,  in  the  same  judicial  department,  by  two  qualified  jus* 
^1  ticn,  if  an  order,  directing  the  same  to  be  heard  and  decided  in  another 
yA  ^trtment,  has  not  been  made. 

wdl  J  882.  [arrCd  1886, 1893].    On  or  before  the  first  day  of  T)eccm\)(iT,  . 

ttA»^Xts»  yesT  eighteen  hundred  and  seventy-seven,  and  e^eiy  accqn^  ■ '■ 
J^^^^^^'^^'f  thejxjsticea  of  the  supreme  court,  fox  co.c\i  ^wOiieA^iV 
r^^faHment,or  a  m^jonty  of  them,  must  appoint  the  times  and  ^Vae.^^ 
^holding  the  special  terms  of  the  supreme  court,  and  texmB  ol  \,\i^ 
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oinniit  oonrts  and  conriA  of  oyer  aud  terminer  witbin  th^  deparb- 
mest,  for  two  yeara  fiom  tbs  first  duy  of  Jnuuar;  of  the  year  next  fol- 
lowing ;  if  for  any  reaeon,  Buch  an  appointment  is  not  mode  before 
tlie  expiration  of  the  time  so  specified,  itmoBt  be  made  at  the  earlieet 
conveniEnt  time  tliereufter.  At  least  one  Bpecial  term  of  the  enpreme 
court,  tuid  two  terms  of  the  circuit  uonrt  and  of  the  court  of  oyer  and 
terminer,  mpsb  be  appointed  to  be  held  in  each  year,  in  each  county 
Heporately  oi^anized.  Fulton  and  fiumilLon  counties  shall  be  deemed 
one  ooaaty  for  the  purposes  of  this  section.  Tno  ormore  terms-of 
the  ciccnit  court  may  be  appointed  to  be  held,  and  muy  be  held  at  the 
same  time  in  the  city  and  county  of  New  York,  A  term  of  the  cironit 
conrt,  and  court  of  oyer  and  terminer,  in  any  county,  may  be  held  in ' 
two  or  more  parts  wheueTer,  in  the  opinion  of  the  juetice  assigned  to 
'Itold  the  term,  the  business  to  be  done  shall  require  it, 

g  233.  Aa  appoinCriient  so  made  must  be  signed  by  the  juBtiues  making 
it,  and  itumediitely  filed  in  the  ofEce  of  the  Bec:retary  of  State,  wbo  maat 
pabliata  t,  copv  thereof  in  the  newspaper,  priuted  at  Albany,  in  whiub  legal 
notices  are  required  to  be  pnbliahed,  at  leaat  once  in  each  neck,  for  thrM 
gnccessive  weeks,  before  the  holding  of  a  term  in  pursuance  thereof.  Tha 
ezpease  of  the  publication  is  payable  out  of  the  treasury  of  the  State, 

g  234.  The  Oovemor  may,  when,  in  his  opinion,  the  publio  intereat  M 
requires,  appoint  one  or  more  extraordiuary  geueral  or  special  terms  of  tlwi 
(upreiue  court,  or  termn  of  a  circuit  court,  or  court  of  oyer  nnd  temunur. 
He  must  designnle  the  time  and  plaee  of  holding  the  same,  and  name  tbt 
juetice  who  Bhall  huld,  or  preside  at  each  term,  eicept  a  geueial  terra ;  and 
he  must  gire  notice  of  the  appoiotmeut,  in  such  manner  as,  in  his  judgment, 
the  publiu  interest  requires, 
'j  §236.  Any  justice  of  the  supreme  court  hna  power  to  sit  at  a  general 
lerm,  or  to  Ijcld  a  special  term  of  ihe  supreme  court,  or  a  term  of  the  cir- 
cuit conrt,  or  to  preside  at  a  term  of  the  coiirtof  oyer  and  lenninw,  for  ttw 
whole  or  any  portion  of  tbe  term ;  and  to  act  upon  any  businaas,  whidl 
regularly  comes  before  the  term  in  which  he  is  aitiJDg ;  except  where  be  !■_ 
peraonall;  disqualified  from  sitting,  in  a  particuhir  action  or  special  nr» 
ceediug.  Each  justice  must,  at  all  reaeonuble  Limes,  when  notengaj^  ii' 
holding  court,    transact    8uub    judicial   bueioess    as  may    be   done  out  df 

§236,   [am'd  l&SO.]     The  governor  may,  when,  in  his  opinion,  the  pnbKs, 

■      interest  so  reqaires,  deeignau  one  or  more  jndgiis  of  the  Superior  Court  M' 

tlie  city  of  New  Yoit,  or  of  the  Court  of  Commou  Piensof  the  city  and  count*. 

of  New  Totk,  to  hold  terms  of  tbe  Circuit  Couit,  and  special  terms  of  theSu£ 

reme  Couit  in  that  city.  Tbe  designation  must  lie  in  writing,  and  moat  specif 

each  term,  and  the  judge  designated  to  hold  the  same.     A  case  or  eioep^' 

tions,  in  a  cause  tried  at  such  term,  must  bo  settled  before  the  judge  WK)'^ 

bald  the  same  ;  and  a  judge  thus  designated  may,  after  the  expiration  of 

the  pKrItH]  of  such  designutioD,  devide,  finally  determine  and  dispa»  dt 

any   action,  proceeding  or   motion,  that  may  baie  been   tried   or  hMtW 

before  him;  and  such  judge,  during  (lie  period  of  such  deeiguution,  poeoaQ 

■es,  within  the  city  of  New  Yrirk,  iJl  the  puwers  of  a  jusijce  of  iboSuprmnft 

Court,  iu  or  out  of  court,  to  make  orders  in  any  action  or  special  procBBi- 

ing  in  tbe  Supreme  Court, 

§  337.  If  a  general  or  special  term  of  the  supreme  court,  or  a  term  ol 

the  finiait   court,  or  court  of  oyer  a\id  tertunrer,  ia\^  a^y^'uted,   is  ll 

danger  of  iaiUog,  tlie  Governor  maj  deaiejnBle  one  or  nioie  "iwiiiiiiKft  lA  ^ 

'upreate  court,  as  the  case  requires,  to  pveBiie  at  vVa  Wrai  t.\  ^lia  tww^  ■ 

",rw«ad  MrmiDfr.  or  lo  bold  lli«  tarm.  ol  tii*  mvrwna  «»«,  o»  to 
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coart,  in  the  abfieiice  of  the  justice  or  justices  appointed  to  preside  at  or 
hold  the  same.  ^ 

g  238.  The  place  appointed  within  each  county,  for  holding  a  special 
term  of  the  supreme  court,  at  which  issues  of  fact  are  triable,  or  a  term  of 
the  circuit  court/ cr  court  of  oyer  and  terminer,  must  be  that  designated  by 
statute,  for  holding  the  county  or  circuit  court. 

§  239.  A  special  term  of  the  supreme  court  may  be  adjourned  to  a 
future  day,  and  to  the  chambers  of  any  justice  of  the  court,  residing  with- 
in the  judicial  district  by  an  entry  in  the  minutes ;  and  then  adjourned 
from  time  to  time,  as  the  justice  holding  the  same  directs.  An  action 
triable  by  the  court,  without  a  jury,  which  was  upon  the  calendar  of  the 
term  before  it  was  adjourned,  may  be  tried  at  a  term  so  adjourned,  and 
held  at  chambers,  by  consent  of  both  parties,  but  not  otherwise.  In  that 
case,  the  attendance  of  the  clerk,  the  sheriff,  the  crier,  or  a  constable,  is 
not  required,  unless  the  justice  directs  one  or  more  of  those  officers  to 
attend. 

g  240.  Each  judge  of  the  superior  court  of  Buffalo  may,  within  that  city, 
make  aii  order  in  an  action  or  special  proceeding,  pending  iu  the  supreme 
court,  which  a  justice  of  the  supreme  court  may  make,  out  of  court. 

g  241.  A  judge  of  a  superior  city  court,  within  his  city,  and  a  county 
judge,  within  his  county,  possesses,  and  upon  proper  application  must  ex- 
ercise, the  power  conferred  by  law,  in  general  language,  upon  an  officer 
authorized  to  perform  the  duties  of  a  justice  of  the  supreme  court  at  cham- 
bers, or  out  of  court. 

g  242.  [am*d  1879.]  A  general  term  must  be  attended  by  the  sheriff  of 
the  county  in  which  it  is  held,  his  under  sherifiF,  or  one  of  his  deputies ;  by  | 
two  constables  or  police  officers,  notified  by  the  sheriff ;  by  a  crier  for 
courts  within  the  county ;  and  by  the  county  clerk,  or  his  deputy  or  special 
deputy ;  all  of  whom  must  act  under  the  direction  of  the  court,  or  of  the 
presiding  justice.  The  sheriff  of  the  county  must  cause  the  room  in  which 
the  general  term  is  held  to  be  properly  heated,  ventilated,  lighted  and  kepi 
comfortably  clean  and  in  order.  The  court  may  enforce  the  performance  of 
that  duty  by  the  sheriff.  The  sheriff  must  also  provide  the  court  with  all 
necessary  stationery  and  minute  books  upon  the  written  requisition  of  the 
eonrt  or  of  the  justice  presiding  at  the  term. 

§  243.  The  fees  of  a  crier,  a  sheriff,  a  constable  or  a  police  officer,  for 
attending  a  general  term,  and  all  expenses  incurred  by  a  sheriff  in  obedience 
to  the  last  section,  must  be  audited  by  tlie  Comptroller,  and  paid  out  of  the 
treasury  of  the  State.  The  fees  and  proper  charges  of  the  clerk,  for  s*^' 
vices  rendered  at  or  pr  paratory  to  a  general  term,  and  not  legally  chargeable 
to  an  attorney  or  a  party,  are  a  county  charge. 

ARTICLE  SECOND. 
Thk  Supreme  Court  Reportkr. 

^.    |Ht  ])e8l<i:natlon   of    supreme    eonrt  §  ii47.  Special    meeting   for   the   tanks 

*^  I             repoiter.  purpose. 

33*1     JC  Term  of  office  ;  how  appointed  248.  Papers  and  opinions  to  be  fur- 

icd-l             and  removed.  nished  to  the  reporter. 

Hft.  Meeting    for    appointment     or  249.  Duty  of  reporter ;  no  salary   \» 

removal.  be  paid  to  him. 

oil  250.  Price  of  the  'volumea  ot  teporV*. 


1 244  Tbs  nporter  of  tie  deoieioDB  of  the  supreme  oourt  \a  mtsV^d  X^b^i 
^'^v^rt  reporter;  and  eucb  proviaiou  of  a  statute,  wYierem  a.e  *\ 
co^  reporter  J3  mentioned,  applies  to  that  officer 


^  t4t~SB0  siTpreme  court  sepdkteb.  ^^^ 

f  S45.  The  term  of  oSlcs  ot  tbe  aapremu  cuan  reporter  is  five  veu*  I 
the  lime  of  hia  appointtuent,  and  uuLil  hia  suuceasor  ie  appamted 
i~  qualifies.  He  must  be  appointed  and  may  bo  ranioved,  for  oaaae,  bj 
*  general  term  juaticea  of  the  sapreme  court,  or  a  majority  of  auch  of  ll 
aa  Bttmd  at  a  cooTeotioQ,  held  us  preaeribed  in  the  ueit  tno  sectioas. 
■ppomtment  or  removal  lunst  be  in  nriting  ;  it  muM  be  signed  bf  tiie 
tioea  makin;;  it,  and  filed  in  the  office  of  the  Sauretarj  ot  State;  othen 
U  ia  of  no  effect. 

'  g  24G.  iaia'd  1B7T.J  Tbe  geDenil  term  jnsticea  of  the  aupreme  A 
must  maet  in  convention,  at  the  Capitol  in  tbe  city  of  Albany,  at  nool 
the  day  nbec  the  term  of  office  of  the  aupreme  court  reporter  eipiraa, 

~  the  purpose  of  appointing  a  aupreme  court  reporter  in  his  place.  If  ' 
daf  U  Sunday  or  a  public  holiday,  tbe  (invention  muet  be  held  at  the  « 
time  imd  plat-e,  on  tbetiratduy  thereafter,  not  being  Sunday  or  a  pu 
holiday.  If  an  appaintment  ie  not  made  at  such  a  meeting,  it  may  be  D 
at  a  epeciat  ineetiug  of  the  convention,  held  aa  preacribed  in  the  uait 
tioD.  The  supreme  court  reporter  miiy  be  removed  at  ancb  a  »pB 
meeting, 

I"  §  247.  A  special  meeting  of  the  convention,  for  the  appohlaient 
renioval  of  a  supreme  court  I'eporier,  must  be  held  at  the  tupitol  ilt 
Cilj  of  Albany  ;  but  it  may  he  adjourned  to  any  other  place.  It  at} 
called  by  a  presiding  justice,  by  written  or  printed  notice  atiting  the  abj 
of  the  meeting,  and  acrred,  pereonaliy  or  through  the  post-office,  upon  jj 
of  the  general  term  jnstices,  at  least  two  weeks  before  the  time  app^ 
therefor.  If  tlie  object  of  the  meeting  is  to  consider  the  quesUon  titl 
removal  of  tlio  supreme  court  reporter,  the  notice  must  he  aoc^ipn| 
with  a  uopy  of  the  grounda,  alleged  for  the  removnl ;  and  both  niW, 
served  upon  tbe  snpreEce  court  reporter,  personally,  or  by  leaving  tbMI 
hil  last  place  of  residence,  viith  some  person  of  suitable  age  aui  dlMWd 
at  least  ten  days  before  tbe  time  appointed  for  the  meeting. 

'  g  248.  In  each  cause  heard,  at  a  general  t( 
attorney  or  counsel  for  esch  party  must  delive 
tbe  supreme  court  reporter,  a  duplicate  of  each  paper  furnished  by  billM 
the  use  of  the  court.  The  clerk  must  collect  those  papers  from  iheM 
sel ;  and  immediately  after  the  adjournm'mt  of  the  term,  be  mual  trtU 
ibem,  and  certified  copies  of  nil  tbe  decisions,  made  at  that  term,  lol 
aapreme  court  reporter,  at  the  latler's  eipenae.  Each  judge  wbo  r^idM 
written  opinion  in  u  cause  decided  at  a  general  term,  must  transmit  B 
a  oertiGed  copy  thereof,  to  tbe  supremo  court  reporter,  who  most  ptf 
eipenae  of  tranamiaaiou.  and  also,  where  a  copy  ia  transmitted,  Iha  tt^ 
of  copying,  not  eiceediag  eight  cents  for  each  folio. 

'  a  S49.  [dnC'llSSS.  1893].  The  snproine  court  leporteiia  not 
titled  to  a.  salnry.  Be  luiist  report  and  publish  Buch  of  tbe  decilli 
at  the  general  or  speoiol  terma  of  the  court  ns  he  deema  it  fi«'' 
public  interest  to  have  reported.  He  mnst  bIeo  ropurt  and  pab) 
the  deoisiou  in  a  pattioulitr  oauae,  which  the  court,  at  e  ganant 
special  term,  specially  directs  him  to  report.  He  mnat  prepaM 
«acfa  Tolnme  and  ciinse  to  be  pnbliahed  therewith,  tbo  naaBl  digi 
hMd  notes,  tables  of  oontents,  and  index. 


published 


BO.  [ura'd  IBMj^.  ^Theflopreme  court  reporterniuBtctto»eth«rmfl 
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ARTICLE  THIRD. 

STENOORAPniBS. 

in.  8teD(^raphen  in  flrsi  district. 
88.  Btenogniphers  fpr  extra  terms  in 

New  York  ci^y. 
XI.  Steno^phers     for     oyer     and 

terminer  in  New  York  city. 
S4.  Stenographer  in  Kings  county. 
255.  His  assistant. 
%6.  Stenographers  in  other  counties 

of  second  judicial  district. 


§  257.  Their  salaries ;  how  paid. 
258.  Stenographers  for  the  remainini 

districts. 
fiBQ.  Their  salaries  ;  how  paid. 

260.  Their  ezx>enses  ;  how  paid. 

261.  Additional  stenographer  when 
two  courts  helu  at  the  sam« 
time. 

262.  Temporary  stenographfOr.  ^ 

§  261.  [am'd  1880,  1888, 1892.]  The  justices  of  the  supreme  court 
for  the  first  judicial  district,  or  a  majority  of  them,  mustnp])oint  and 
may  at  pleasure  remove  a  stenographer  for  each  lerm  of  the  circuit 
court,  two  stenographers  for  the  general  term  of  the  supreme  court, 
first  judicial  department,  and  one  stenographer  for  each  special  term 
of  the  supreme  court,  which  constitutes  a  separate  part.  Each  sten- 
ographer so  appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  sis 
prescribed  by  law.  He  must  attend  all  the  sittings  of  the  part 
lor  which  he  is  appointed.  If  the  judge  requires  a  copy  of  any  pro- 
ceedings written  out  at  length  from  stenographic  notes,  he  may 
make  an  order  directing  one-half  of  the  stenographers'  fees  therefor 
to  be  paid  by  each  of  the  parties  to  the  action  or  special  proceedings, 
tithe  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  enforce 
payment  thereof.  Any  such  copy  shall  be  accessible  to,  and  may  be 
Oamined  by,  any  of  the  counsel  in  the  cause.  If  there  are  two  or 
more  parties  on  the  same  side,  the  order  may  direct  either  of  them 
to  pay  the  sum  payable  by  their  side  for  the  stenographers'  fees;  or 
it  may  apportion  the  payment  thereof  among  them,  as  the  judges 
toijust. 

§  252.  The  judge  who  holds,  in  the  first  judicial  district,  an  extraordi- 
iiry  term  of  the  circuit  court,  or  an  extraordinary  special  term  of  the  su- 
preme court,  must  appoint  a  stenographer  for  that  term,  who  is  entitled  to 
t  compensation,  at  the  rate  and  in  the  manner  prescribed  by  law  for  the 
«Acial  stenographer. 

§  253.  The  judge  presiding  at  a  term  of  the  court  of  oyer  and  terminer, 
Md  in  and  for  the  city  and  county  of  New  York,  must  designate  a  steua 
papher  of  the  supreme  court,  to  act  as  stenographer  for  that  term  during 
butting,  who  is  not  entitled  to  any  compensation  in  addition  to  Lis  salary ; 
Boeptthat,  if  a  copy  of  any  proceedings,  written  out  at  length  from  the 
■teographic  notes,  is  required  for  the  use  of  the  presiding  judge  or  the 
^ict  attorney,  the  stenographer's  fees  therefor  are  payable,  on  bis  cer- 
ttcate,  as  a  county  charge. 

§254.  [am'c?  1884.]  The  justices  of  the  supreme  court  residing  in  the 
wonty  of  Kings,  or  a  majority  of  them,  must  appoint  and  may  at  pleasure  . 
•Hnove  three  stenographers  who  shall  severally  attend,  as  directed  by  the 
•ttpective  judges  appointing  them,  the  general  and  special  tenus  of  the 
■ipreme  court,  and  the  terms  of  the  circuit  court  and  court  of  oyer  and 
teniner  in  the  county  of  Kings,  and  shall  each  receive  an  annual  salary  of 
twemy.five  hundred  dollars,  and  the  expense  thereof  shall  be  raised  with"  * 
^  annual  tax  levy  as  a  county  charge. 

§256.  The  stenographer,  appointed  as  prescribed  in  the  last  section, 
*ay,  with  the  consent  of  the  judge  holding  or  presiding  ai  a  »pGe\a\  Vv:t\sv 
^  the  supreme  conr^  or  term  of  the  circuit  court,  or  court  oi  o-^gt  ^w^ 
Mba;  enapJoy  an  assistant-stenographer,  to  aid  him  in  tbe  d\ac\\aT^e  o\ 
adaiies  ai  that  term,  whose  compensation  must   h%  i>aid  bT  *^**  ftlfeiiO^ 
/nsaMr,  and  shall  not  become  a  county  charge. 


?r. 


» 
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^266.  [am'dlSn.'i  Eaelijuatice  at  the  Buprooie  court  for  the' 
aecood  jndirial  diuliiut  wIid  does  Dot  reKiila  in.  tlie  ODiint;  of  Hiuga 
mnat  appoint,  and  maj  at  pleaBiire  remove,  a  Htenograplier,  vho  miiBt 
uLtenil,  as  directed  by  tbe  justice  appointjng  him,  tbe  geuerij  and  epa- 
cialteTiUB  of  tlie  BCpreme  court,  and  the  terniK  of  tlie  circuit  conrlond 
court  Qf  ojer  and  terminer  beld  in  the  coimtieB  of  Snffolk,  QoeenB, 
Richmond,  Westchester,  Rocklaad.  Putnam,  Dutchess,  or  Orange,  and, 
when  not  thus  officiallj  engaged,  the  stated  tetma  o£  the  eottntj  ci 
3n  each  of  those      -   '" 


^  357.  Each  stenogtapher,  appointed  as  preBOrihed  in  the  last  80 
tiou,  is  eatitled  to  a  anlary  fliud  by  law.  To  moke  up  and  paytL- 
BolarieB,  the  boazd  of  Bupervtsora  of  each  of  tlie  said  aouutica  must  Mti 
unully  levy,  and  cause  to  be  collected,  oa  a  connty  charge,  a  propoT- 
tionatc  port  of  the  sum  necessary  to  pa;  the  same,  to  he  fixed  bytlia 
Oomptruller  of  the  State,  in  accordanue  willi  the  amount  of  the  tax- 
ahla  real  and  persoual  property  in  each  county,  as  shown  by  tha  lasl 
annnal  aflseasment-roU  therein.  The  treasurer  of  each  county  imiBl 
pa;  over  the  sum  so  raised,  to  the  Comptroller  of  the  State,  who  mitd 
tbereapon  pay  the  salary  of  each  stenographer  in  eqnal  quarterly  pBf 
meuta,  under  the  direction  of  the  justice  making  tiie  appointment. 


snographe 

■  ity  a!  Ihsm,  for  the  fifth,  seventh  and  eighth  jniHcfBl  districts,  Bhal 
and  may,  at  pleasure,  remove  four  stBDOgrapherg  of  the  Bupreme 
eadl  of  such  districts.    Each  of  such  stenographers  shall  attend  so 

in  his  jodidBl  district,  aa  is  shall  he  assigned  to  attend  Tij  the  JuaUcai 
the  supreme  court,  or  a  majorltir  of  them,  for  such  district.    Each  of  M 
stenographers  BhaUreceivaauHnnualsalaryat  twenty-five  hundred  d<4i~ 
to  bo  paid  by  thacomptrpUerot  theMtateln  equal  quarterly  i 
the  oerCiBcate  of  a  justice  of  the  supreme  court  of  the  judicial  dietrictS 
which  ho  shall  have  been  appointed. 

5  969.  lam'd  1865,  1889,  1890,]    To  provide  the  meat    .     , . , 
BOury  liie  comptroller  of  the  State  Bhali,  on  or  before  the  first  d 
NoTember  in  suoh  year,  fix  and  transmit  to  tbe  clerk  of  the  Boai 
Bupervisora  in  each  of  the  counties  ineaid  distriotastctementol 
sum  toboraisedhyBuchBourdof  Saperrisots,  inaoQordanoew'" 
amonnt  of  taxable  ^eal  and  personal  property  in  eaoL  of  aaid  ot 
as  shown  by  the  laat  anaual  asaeBament-roU  therein.    The  Boa 
Snperyisora  in  each  of  ancb  counties  sball  annually  levy  und  q 
be  Dolleoted  in  such  oonnty  and  to  be  paid  over  to  the  county  tr 
thereof,  the  biiiu  so  fixed  by  tbe  oomptrDller  to  be  raised  b 
Board  of  Supervisors,  and  snob  county  treasurer  shall  pay  sui.- 
to  tbeuomptroUerof  the  State  for  tbt' payment  of  said  salaries, 
tbe  first  day  of  January,  eighteen  hundred  and  ninety -one,  the  cl3| 
of  the  counties  compoaingthe  seventh  judicial  district  in  which  a  tA 
of  coart  specified  in  section  one  of  this  ,-,cb  i^  held  must  fomiah'S 

Pirtanograplier  attending  tbe  Bume  with  a  corUficate  of  the  nambT^ 
tho  term  haa  been  in  flession.    Tlpou  ttie  ctxUS,c».te  ao  fnmJ  ' 
apremo  coaitorspeciij  tetm  tUeteol,Ue\4  Vifion.  twift.^! 
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district,  may,  not  of  tener  than  once  !n  six  months,  hy  order,  apportion 
to  each  oonnty  in  said  district  snch  a  portion  of  the  stenographer's 
salary  as  the  number  of  days  dnring  .which  one  or  more  terms  were  in 
session  in  that  oonnty,  bears  to  the  whole  number  of  days  during  which 
the  terms  were  in  session  in  that  district  since  the  last  apportionment 
was  made.  Upon  the  presentation  of  a  certified  copy  of  snch  an  order 
each  county  treasurer  must  pay  to  the  stenographer,  from  the  court 
fund,  or  the  fund  from  which  jurors  are  paid,  the  sum  so  apportioned 
to  his  oounty. 

§  260.  £ach  of  those  stenographers  is  also  entitled  to  payment  of  his  actuid 
tod  necessary  expenses,  while  attending  court,  including  stationery  and  *<^ 
eeu*H  for  each  mile  for  his  actual  travel,  between  the  place  of  holding  each 
tenu  and  his  residence,  going  and  returning,  or  from  tenn  to  term  as  the  caii^e 
may  be.  The  amount  thereof  must  be  certified  by  the  judge  holding  or  prc- 
liding  at  the  term,  and  must  be  paid,  upon  his  certificate,  by  the  treasurer  of 
the  county  where  the  term  is  held,  from  the  court  fund,  or  the  fund  from 
irhich  jurors  are  paid.  But  mileage  ehall  not  be  computed  beyond  thu  bounds 
of  the  judicial  district,  except  where  the  usual  line  of  travel,  from  one  point 
to  snother  within  that  district,  paftes  partly  through  another  judicial  district. 

§  261.  [repealed  1890.] 

(S62.  [am*d  1890.]  If  an  official  stenographer  shall  not  be  in  atten- 
dance at  a  term  of  the  circuit  court,  special  term  of  the  supreme  court, 
tteourt  of  oyer  and  terminer,  where  issues  of  fact  are  triable,  the  jus- 
tice presiding  at  the  term  may  in  his  discretion  employ  a  stenographer 
vho  shall  be  paid  snch  compensation  as  the  justice  shall  by  his  certifi- 
tite  fix,  not  to  exceed  ten  dollars  for  each  day's  'attendance,  and  ten 
eents  for  each  mile  for  travel  to  and  from  his  residence  to  the  place 
vhere  the  term  is  held,  together  with  a  reasonable  sum  for  his  neces- 
Mry  expenses  and  stationery.  The  sum  so  fixed  shall  be  a  charge  upon 
the  county  in  which  the  term  shall  be  held,  and  shall  bo  paid  by  the 
nanty  treasurer  upon  such  certificate,  from  the  court  f  uLd  or  the  fund 
■  .-iM  'loia  which  jurors  are  paid.  If  an  official  stenographer  of  tho  judicial 
-■  ^i^t  in  which  such  term  shall  beheld  shall  have  been  duly  assigned 
^''^^^^battend  such  term,  the  justice  shall  cause  an  order  of  the  court  to  bo 
•tared  at  such  term,  that  the  portion  of  the  sum  so  paid  by  the  county 
^umrer,  which  was  allowed  for  the  per  diem  compensation  fortheser- 
^of  the  stenographer  employed  at  such  term,  shall  bo  deducted 
g^feoiD  the  salary  of  the  official  stenographer  who  shall  have  been  so  as- 
^'^•^J«i^ed  to  attend  such  term,  and  the  clerk  of  such  county  shall  trans- 
!^«ltt  to  the  comptroller  a  certified  copy  of  such  order,  and  the  comp- 
;^^  ^/Jliller  shall  deduct  such  amount  from  the  salary  of  such  official  stcn- 
v'i't^]^^^^  and  pay  the  same  to  the  treasurer  of  said  county. 

C'-^4  TITLE  m. 

oari-f  Superior  city  courts. 

^'' *'^J  ^iriaui  1.  Proyisions  applicable  to  all  the  Buperior  city  courts. 

2.  ^clasively  applicable  to  N.  Y.  common  plaeH  aud  N.  Y.  superior  court 
8.  Provisions  ezclasively  applicable  to  the  superior  court  of  Buffalo. 
4.  Provisions  ezclnsively  applicable  to  the  city  court  of  Brooklyn. 


r-»-' 


*}  r,^|, 
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.,  ,  court  for  H 

Lii  judii'iiil  distriiit  who  does  not  reside  in  tlia  connty  of  I 
lanaL  appoint,  ajidma.y  at  plensurs  Taiuove,  a  etenographer,  vbo. 
attend,  aa  directed  by  thQ  jtiRtico  appointing  him,  ttiQ  general  and  Q 
cial  terms  of  tlie  aapreme  court,  and  tha  terms  of  the  oirouit  oontlf 
court  of  Oferoud  terminer  held  in  the  ooncties  of  Bo&olk,  QaeM 
Riubmond,  Westchexter,  Rockland,  Putnam,  Datohess,  or  Orange,  4 
when  not  thus  officially  engaged,  the  sEated  terms  of  the  eoiu:^  BtT 
jn  eaoli  of  those  oountiea. 

§  257.     EncliBtenogniphei:,  appointed  aspreaoribedin  thalut 
Hon,  ia  entitled  lo  a,  aalury  fixed  by  law.      To  moke  np  andp^d 

salnries,  the  board  of  Bupetvisora  of  enoli  of  the  said  co — " ' 

nnally  levy,  and  canae  to  be  collected,  cs  a.  oonnty  ol 

tionate  part  of    the  Buni  necessary  to  pay  the  same,  to , 

Cniaptroller  of  the  State,  in  accordance  with  the  amount  of  thefl 
able  real  and  peisonal  property  in  each  county,  aa  shown  by  thB  I 
annnal  asaeasmeat-roll  therein.  The  treasnrer  of  each  cojiutjar 
lO  raised,  to  the  Comptroller  of  the  SCste,  wlio  ■] 
thereupon  pay  the  salary  of  cncli  elenographer  in  eqnal  qnarterlj^d 
ments,  under  the  direotioa  of  the  justice  making  theappointmenL^ 

*  I  Z5S.  [oni'il  1803,1804].    StenoEraohers  for  certain  ivt^ 
'  dlstrlcta.— Tho  justices  of  ilie  BUpretne  court,  cr  a  majority  of  it 
each  judicial  district  eicepHog  the  first,  Eocond,  fifth,  seventh  and 
Bliaii  HpRolBt  and  may,  at  pleasure,  remnve  three  atenographBrtjj 
■aptome  court  £or  such  diKtriet.    The  juEtices  of  suprema  conrt,  01 
ity  of  Ihcm,  for  the  fifth,  seventhand  eighth  ji 

Ji  of  such  districts.    Eaoh  of  such  stenographers  shall  atlendrf 


inhlB  jadjcial  distriot.  as  be  shi 

, ,  tho  BViprBmo  court,  or  a  majotit 

BlonographEra  shall  reeaive  an  ai 

'le  paid  by  tbecomptroller  of 


.11  he  a! 


which  he  shall  h 


1  appointed. 


arts  of  o 
attend  by  tiwfl 
ch  district,  ar 
enty-fiue  hon'OT 
quarteriypayd 
if  the  judicial  4 


6  250,   [um'dlSeE,  1889,  1S90.]   To  provide  the  means  b 
Balacy  the  comptroller  of  the  State  shall,  on  or  before  tbeAl 
November  in  eaohyear,  fix  and  transmit  to  the  deck  of  tb»J, 
'Snpervisora  in  each  of  the  coiintlts  in  said  district  a  statemeB 
Bam  to  be  raised  by  such  Board  of  Suptirviaota,  in  acoocdaoABI^ 
amount  of  taxable  real  and  personal  propertj  la  each  of  said 
OB  shown  by  the  last  annuat  assessment-roll  Uierein.    The  i 
Snperviaora  in  each  of  aneb  counties  ahall  annnally  levy  and  a 
beoolieotedin  aooboounty  and  to  be  paid  over  to  tho  county  tri 
thereof,  the  anm  bo  fised  by  the  comptroller  to  be  raised  brS 
Board  of  Snperviaors,  and  enuh  connty  treasurer  ahall  pay  siultS 
<tt>  the  comptrotlf  r  of  the  State  for  thi'  payment  of  said  sularies.   ^ 
the  first  day  of  January,  eighteen  hundred  and  ninoty-one,  Uia  q 
of  the  oountiea  coiuposiugthe  seventh  judicial  district  in  whiaba[ 
of  conrt  specified  in  aectionona  of  Ihia  :.cti^  held  must :' 
tonograpber  attending  the  Bamo  wiOi  ti  (iC!rt.\&ca,la  ot  Oia 
V^  the  teroi  hae  been  in  seBEion.    Ilpon.  Uve  cetVAoate  «^ 
i  aa^romo  eourt  orspeoiiil  teim  tiieneot.^eUL'wifiEiaw  ' 
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btrict,  may,  not  ofiener  than  once  !n  six  months,  hy  order,  apportion 
)e&ch  oonntyinsaid  district  such  a  portion  of  the  stenographer's 
ilazy  as  the  number  of  days  dnring  .which  one  or  more  terms  were  in 
ttion  in  that  oonnty,  bears  to  the  whole  number  of  days  during  which 
M  terms  were  in  session  in  that  district  since  the  last  apportionment 
18  made.  Upon  the  presentation  of  a  certified  copy  of  such  an  order 
leh  county  treasurer  must  pay  to  the  stenographer,  from  the  court 
md,  or  the  fund  from  which  jurors  are  paid,  the  sum  so  apportioned 
I  his  county. 

J'  260.  Each  of  those  stenographers  is  also  entitled  to  payment  of  his  actua) 
necessary  expenses,  while  attending  court,  including  stationery  and  *o^ 
IB^  for  each  mile  for  his  actual  travel,  between  the  place  of  holding  each 
m  and  his  residence,  going  and  returning,  or  from  term  to  terra  as  the  case 
•7  be.  The  amount  thereof  must  be  certified  by  the  judge  holding  or  pre- 
&g  at  the  term,  and  must  be  paid,  upon  his  certificate,  by  the  treasurer  of 
e  county  where  the  term  is  held,  from  the  court  fund,  or  the  fund  from 
kich  jurors  are  paid.  But  mileage  ehall  not  be  computed  beyond  the  bounds 
the  jadicial  district,  except  where  the  usual  line  of  trayel,  from  one  point 
iBOther  within  that  district,  paftes  partly  through  another  judicial  district. 
g  261.  [repealed  1890.] 

(962.  lam*d  1890.]  If  an  official  stenographer  shall  not  be  in  atten- 
Bioe  at  a  term  of  the  circuit  court,  special  term  of  the  supreme  court, 
'flourt  of  oyer  and  terminer,  where  issues  of  fact  are  triable,  the  jus- 
te presiding  at  the  term  may  in  his  discretion  employ  a  stenographer 
lioshidl  be  paid  such  compensation  as  the  justice  shall  by  his  certifi- 
to  fix,  not  to  exceed  ten  dollars  for  each  day's  'attendance,  and  ten 
Qts  for  each  mile  for  trayel  to  and  from  his  residence  to  the  place 
lere  the  term  is  held,  together  with  a  reasonable  sum  for  his  neces- 
ry  expenses  and  stationery.  The  sum  so  fixed  shall  be  a  charge  upon 
aeoanty  in  which  the  term  shall  be  held,  and  shall  be  paid  by  the 
iniy  treasurer  upon  such  certificate,  from  the  court  f uijd  or  the  fund 
m  which  jurors  are  paid.  If  an  official  stenographer  of  the  judicial 
trict  in  which  such  term  shall  beheld  shall  haye  been  duly  assigned 
kttend  such  term,  the  justice  shall  cause  an  order  of  the  court  to  be 
iered  at  such  term,  that  the  portion  of  the  sum  so  paid  by  the  county 
Murer,  which  was  allowed  for  the  per  diem  compensation  for  the  ser- 
es of  the  stenographer  employed  at  such  term,  shall  be  deducted 
Bi  the  salary  of  the  official  stenographer  who  shall  have  been  so  as- 
led  to  attend  such  term,  and  the  clerk  of  such  county  shall  trans- 
to  the  comptroller  a  certified  copy  of  such  order,  and  the  comp- 
lar  shall  deduct  such  amount  from  the  salary  of  such  official  sten- 
ipher  and  pay  tiie  same  to  the  treasurer  of  said  county. 

TITLE  m. 
Superior  city  courts. 

1.  ProTisions  applicable  to  all  the  superior  city  courts. 

2.  Bxciueively  applicable  to  N.  Y.  common  plaes  and  N.  Y.  superior  court 
S.  Provisions  exclusively  applicable  to  the  snperior  court  of  Buffalo. 
4.  Provisions  •zclnBively  applicable  to  tlio  city  court  of  Brooklyn. 


J  %  263.  Tho  civil  Jiiiisdiution  <iS  each  of  the  anperior  city  eoui 
to  Itie  following  nutioDB  and  specinl  proceedings,  in  ndditiun  to  II 
tiOD,  poner  nnd  aulliority  Conferred  urmn  it,  ta  a  particaUir  cuse, 

1.  To  an  nction  of  ejeoCiaeDt;  for  th«  partition  of  real  pre 
•  dower  ;  to  foreclo>>e  a  mortgage  upon  real  pivpertj  or  upon  n  ell 
to  carapei  ttiH  determination  of  ■  ulaim  to  real  property  ;  for  wi 
nui^iance ;  or  1o  proinire  a  judgment  direoting  a  conreyaDueof 
erty  ;  and  lo  every  otlier  action  to  I'scover,  or  to  procure  a  judgn 
'liabiug,  determining,  defining,  forfeiting,  aLinulllDg  or  otherwisea 
estate,  right,  title,  lien  or  other  interest  in  reid  property  or  a  o 
"^itjuriadicliou  atlai'hcs  under  thij  subdivision   only  where  tlit 


«rty  to  which 
ia  luuiled. 

8,  To  an 
within  thRC  city  ;  n 


Q  the  city  wher 


1  for  any  other  caaea,  where  the  cause  of  bi 
where  the  dBfendant  is  a  resident  of  tin 
ia  personally  served  upon  the  defendant  I 
where  the  action  is  brought  to  recorer  a  penalty,  or  for  any  otb 
■otion  given  by  the  charter,  a  tiy-1u.w  or  an  ordinance  of  that  city 

3.  To  an  action  to  locover  damages  for  an  injury  to  real  pro 
chattel  real ;  or  for  the  breiich  of  a  uontruut,  express  ur  Implied, 
nal  property  ora  cbaltel  reul ;  where  the  real  properly  situated 
rity,  or  where  the  defendant  ia  a  resident  of  that  city,  or  when 
Bona  la  personally  served  upon  the  dereadaat  therein. 

4.  To  an  action  to  recover  a  chattel ;  to  foreutose  or  enforce  i 
ptrsonni  property  ;  or  to  recover  damages  for  an  injury  to  per! 
«rty ;  where  the  property  to  which  the  action  relates  is  Bttuated 
oity  at  tbe  time  when  the  action  is  eoiaiaenced.  II  the  property 
one  or  more  abarea  m  the  oapitul  Block  a!  a  domestic  corporatio 
stock  aBBOointion,  whose  principal  place  of  huaineaa  is  located  or 
within  that  city,  or  of  a  debt  due  from,  or  mon^,  ur  a  thing  ii 
tbtr  poaaessioa  or  ander  the  control  of ,  such  a  corporation  o' 

asaoeiatioa,  it  ia  deemed  to  be  situated  within  tbat  cit;,  witli' 
vftbiM  nubdiFifMa. 


witbMl 
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9.  To  A  jadgment  creditor's  action ;  where  the  judgment  upon  which  the 
action  is  founvled  was  recoTered  in  the  same  court. 

6.  To  an  action  for  any  cause  brought  by  a  resident  of  the  city  whereia 
the  court  is  located,  against  a  natural  person,  who  is  not  a  resident  of  thi 
State. 

7.  To  an  action  brought  by  a  resident  of  that  city  against  a  foreign  cor- 
poration, either  (one)  to  recover  damages  for  the  breach  of  a  contract,  ex- 
press or  implied,  or  a  sum  payable  by  the  terms  of  a  contract,  express  or 
implied,  where  the  contract  was  made,  executed  or  delivered  within  the 
State,  or  where  the  cause  of  action  arose  within  the  State  ;  or  (two)  where 
a  warrant  of  attachment,  granted  in  the  action,  has  been  actually  levied 
within  that  city,  upon  property  of  the  corporation ;  or  (three)  where  the 
lommons  is  served  by  delivery  of  a  copy  thereof,  within  that  city,  to  an 
officer  of  the  corporation,  as  prescribed  by  law. 

8.  To  the  custody  of  the  person  and  the  care  of  the  property,  concur- 

centlj  with  the  supreme  court,  of  a  person  residing  in  that  city,  or  residing 

without  the  State  and  sojourning  in  that  city,  who  is  incompetent  to  nian- 

igehis  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness ;  and  to 

uny  special  proceeding  which  the  supreme  court  has  jurisdiction  to  enter- 

Um,  for  the  appointment  of  a  committee  of  the  person  or  of  the  propery  of 

ndi  an  incompetent  person,  or  for  tlie  sale  or  other  disposition  of  the  real, 

pqierty,  situated  within  that  city,  of  a  person,  wherever  resident,  who  is 

n  incompetent,  or  who  is  an  infant ;  or  for  the  sale  or  other  disposition  of 

the  property,  or  the  voluntary  dissolution  of  a  domestic  corporation,  whose 

piincipal  place  of  business  is  located  or  established  within  that  city ;  or  for 

the  sale  or  other  disposition  of  the  real  property,  situated  within  that  city, 

rft  domestic  corporation,  wherever  it  is  -ocated. 

9.  To  any  other  special  proceeding  which  the  supreme  court*  has  jurisdic- 
^1  liMi  to  entertain,  where  the  person  against  whom  it  is  brought  is  a  resident 
i>l  tf  that  city,  or  the  mandate  by  which  the  special  proceeding  is  commenced 
dlhpenonally  served  upon  him  within  that  city,  or  all  the  acts  or  omissions 
'^1  ^  which  it  is  founded  were  done  or  committed  within  that  city ;  or  the 
rffl^lject  thereof  is  situated  within  that  city  ;  or  where  the  special  proceed- 
^l^u  brought  for  such  a  purpose,  or  under  such  circumstances  that  the 
"-^rior  city  court  would  have  jurisdiction   of  an   action   for  the  like 

Hrpose,  or  under  the  like  circumstances,  by  the  terms  of  subdivision  first  of 

feiieetion. 

itm  i  ^^^  ^^^  ^^  purpose  of  determining  the  jurisdiction  of  a  supenor  city 
^t,  in  a  case  specified  in  the  last  section,  a  domestic  corporation  or  joint- 
offtock  association,  whose  principal  place  of  business  is  ebtablishcd,  by  or 
^usnant  to  a  statute,  or  by  its  articles  of  association,  or  is  actually  located,  ^^^  , 
I^Uun  the  city  wherein  the  court  is  located,  is  deemed  a  resident  of  that '  << 
;  and  personal  service  of  a  summons,  made  within  that  city,  as  pre- 
in  this  act,  or  personal  service  of  a  mandate,  whereby  a  special  pro- 
is  commenced,  made  within  that  city,  as  prescribed  in  this  act  for 
al  service  of  a  summons,  is  sufficient  service  thereof  upon  a  domestic 
lion,  wherever  it  is  located. 

I  266.  Where  an  action  or  a  special  proceeding  is  brought  against  two 
^■ore  parties,  and  the  jurisdiction  of  a  superior  city  court  depends  upon 
iKBidenceof  a  party,  within  the  city  wherein  the  court  is  located;  or 
Mud  service  upon  him,  within  that  city,  of  the  summons  or  t\ie  Tii«Liid«A«. 
'  Uie  commencement  of  the  speciaJ  proceeding ;  or  the  levying  olawKx- 
^.of  aftUchxnfiD^  mtbln  that  city;  and  jurisdiction  is  thus  acQMiT^d  ia 
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Agaiiisi  one  ur  more,  buc  not  u  agaioet  ill  of  tbem,  the  jnrlsdiolion,  * 
retpeut  in  the  athera,  ia  gorrrned  by  the  follovmg  rules : 

I.  Where  the  action  or  Bpnoial  proceeding  is  founded  upon  a  cootr- 
upon  vhieh  tvo  or  more  pecBOUB  are  jointlj  liable,  aud  the  court  hk>. 
icqnires  juciadictioa  thereof,  bb  Hguluat  one  of  tbem,  it  baa  juriadic 
(hereof  as  agaiusc  all  the  pereous  &o  jointlj  liable.  Bat  tbis  aabdif&i 
JOCB  DDt  extend  to  a  case,  where  the  liability  ia  eeverst,  as  welt  aa  joisM 
S.  Where  an  action  or  n  specis!  proceeding  brought  againat  a  pal 
oEEcer,  together  with  one  or  more  private  persons,  ia  fouudcd  upon  an  vt 
ial  set  or  omlasioni  or  where  an  action  or  a  special  proceeding  brot^ 
against  a  corporation,  together  with  Doe  or  mora  natural  perBona,  is  fonndf 
npon  an  act  or  omissioQ  of  tlie  corporation ;  and  tbe  court  lias  or  acquln 
jarlndietion  thereof,  as  against  the  public  officer  or  the  corporation ; -it  U 
Jociediclion  thereof  as  against  all  persons,  who  are  neceslsc;  partiea  H  Ol 
oomplete  determination  of  the  conlroverB.T, 

S.  Where  it  is  not  necessary  to  the  complete  determination  of  the  CBI 
troversy,  that  all  tbe  parties  thereto  should  be  subjected  to  the  jorisdntia 
of  the  court,  tbe  action  or  special  proceeding  maybe  discontinaed  Didl 
mieseil,  as  to  the  paities  over  whom  tbe  court  has  not  jurisdiction,  and pM 
ceed  us  to  tbe  others,  as  if  they  nere  the  only  parties  against  whom  it  f4 
Aruu^ht.  '  I 

'  f.  %  266.  The  juriediction  of  a  superior  city  court,  in  an  aution  or  a  >{«{ 
'4^r'°''^^^'''S  brought- therein,  most  alwavB  be  presumed.  It  is  not  DM 
^ty  to  set  forth  in  a  complaint  in  such  an  action,  or  in  the  pa^tiM 
M-.ner  statement  of  the  case  in  Bui;h  a  special  proceeding,  auy  of  tbe  jil 
dictional  facts  specified  in  acution  two  hundred  and  aiity-thcee  of  llu*^ 
and  where  the  defendant  in  the  niiliun,  or  llie  pei'Son  against  whom  tbej 
cial  proceeding  is  instituted,  appears,  the  want  of  juriadiction,  by  HI 
of  the  non-eilsfenue  of  any  of  those  fans,  is  a  matter  of  defence,  ui 
waived  by  the  appearance,  unless  it  is  pleaded  in  defence. 

■     S  367.  Where  a  superior  city  court  has  jurisdiction  of  ai.  

dol  proceeding,  it  poeaesses  the  same  jurisdiction,  authority,  and  pfi 
in  and  over  the  Eanie.  and  in  the  course  of  tbe  proceedings  ther^,  aj 
theaupremeoourt  possesses  in  a  like  case;  and  it  may  render  uny  jndgal 
or  grant  cither  party  any  relief,  which  the  supraoe  a 

grant  in  a  like  case,  and  muy  enforce  its  mandates  in        _  

Bi^teme  court.  And  each  judge  of  tbe  superior  citj  court  posaeuOi 
aalnl  power  and  authority,  in  the  action  or  special  proceeding,  whicb  I 
tice  of  the  supreme  fourt  possesses,  in  a  like  action  or  epeuial  prooi 
brought  in  the  supreme  court. 

•      %  268.  Each  judge  of  a  superior  city  court  also  possesses  the  B>ma 

'  and  BQthority,  in  a  special  proceeding,   which  can  be  lawfully  ini 
before  him,  out  of  court,  which  a  juaii™  of  the  supreme  ci 
a  like  special  proceeding,  instituted  before  him  in  like  mar 
§  369.  The  supreme  court  may,  by  an  order,  made  at  any  tEnw 

'  ji^der  of  an  ii^sue  of  fact,  end  before  tbe  trial  thereof,  remove  to  in 
Action  or  a  special  proceeding  pending  in  a  superior  oity  court,  for  tl 
poee  of  changing  the  place  of  trial  or  hearing  thereof.  Where  all't 
for  a  removal  ia  made,  as  prescribed  in  this  section,  the  place  ^f  tl^ 
hearing  must  be  changed  by  the  same  order  io  another  county.  A.  u 
1X7^7  of  ibe  order  must  be  filed  in  the  office  of  the  clerk  of  the  oa 
which  the  aclioo  or  special  proceediiig  was  lonimenced.     Tberenp<(l 

nriDorarf  ioU>  tbe  supreme  court  ;  and  iVia  svibMfvaem,  ^toceodiup  I 
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16  same,  as  if  it  had  been  originally  bronght  fa  the  aiiprenM 

An  order  for  the  remoTal  of  an  action  or  special  proceeding,  as 
in  the  last  section,  can  be  made  only  upon  notice,  and  by  a  ape- 
3f  the  supreme  court,  where  the  motion  might  be  made,  if  the 
[>ecial  proceeding  was  pending  in  the  supreme  court,  and  brought 
Lty  where  the  superior  city  court  is  located ;  and  in  a  case,  where 
hanging  in  ]ike  manner  the  place  of  trial  or  hearing,  would  be 
-  the  action  or  special  proceeding  was  pending  in  the  supreme 


4;i 


An  appeal  from  an  order,  made  upon  such  a  motion,  must  be  ^■ 
heard  in  like  manner,  as  if  the  action  or  special  proceeding  was 
L  the  supreme  court,  and  triable  in  the  county  from  which  the       ^ 
ial  is  changed.    Such  an  appeal  brings  up  to  the  general  term,  /V  i 
to  the  court  of  appeals,  if  the  order  is  appealable  to  that  court,         ' 
as  which  were  before  the  special  term,  and  the  appellate  tribunal 
se  of  the  same,  as  if  they  were  originally  presented  to  it  « 

An  order  to  stay  proceedings,  for  the  purpose  of  affording  an    ^. 
y  to  make  such  an  application  for  removal,  may  be  made  by  a        ( 
lorized  to  make  an  order  to  stay  proceedings,  either  in  the  court  /V^ 
action  or  special  proceeding  is  pending,  or  in  the  supreme  court,  ^^ 
ke  effect,  and  under  like  circumstances.  ,  ' 

[f  all  ^ye  'udges  of  a  superior  city  court  are,  for  any  reason,  in-  ''*" 
Bitting  uDon  the  trial  of  an  action,  or  the  hearing  of  a  special 
pendiug  tnerein,  or  if  all,  or  all  but  one,  of  the  judges  of  a 
)j  court  are  incapable  of  siltiL^,  upon  the  hearing  of  an  appeal  (/   • 
3  judges  of  the  court,  or  a  majority  of  them,  must  make  and  file        *  • 
i  of  the  clerk  of  the  court  a  certificate  of  the  fact.    Thereupon 
or  special  proceeding  is  removed  to  the  supreme  court ;  and  the 
proceedings  therein  must  be  tue  same  as  if  it  had  been  originally 
the  supreme  court.  \ 

The  supreme  court,  where  the  parties  manifest  in  writing  their  ^  ^ 
ist  make  an  order  directing  that  an  action  or  special  proceeding, 
that  court  and  triable  in  a  county  where  a  superior  city  court  is 
removed  to  the  superior  city  court,  or,  in  the  city  of  New  Fork, 
;  those  courts  therein,  as  specified  in  the  consent.  A  certified 
'■  order  must  be  filed  in  the  office  of  the  clerk  of  the  court  to 
.ction  or  special  proceeding  is  ordered  to  be  removed.  There- 
removed  accordingly;  and  all  subsequent  proceedings  therein 
s  same  as  if  it  had  been  originally  brought  in  the  superior  city 

^here  an  action  or  special  proceeding  is  removed  from  on^  court 
as  prescribed  in  this  article,  the  clerk  of  the  court  from  which  it  i 

must  forthwith  deliver  to  the  clerk  of  the  court  to  whi^li  it  is 
1  papers  filed  therein,  and  certified  copies  of  all  minutes  and  /V  « 
iting  thereto,  which  must  be  filed,  entered,  or  recorded,  as  the  ^  '^ 
es,  in  the  office  of  the  last  mentioned  clerk.  If  the  action  or 
needing  is  removed  to  the  supreme  court,  and  the  place  of  trial 
changed,  the  delivery  must  be  made  to  the  clerk  of  the  county  in 
>rder  of  removal  directs  the  trial  or  hearing  to  be  had. 

lie  removal  of  an  action  or  special  proceeding,  as  pTeBQn\M4Vn  ( 
does  not  invalidate  or  in  any  manner  impair,  a  ptooMa.  htcw'vk 


(- 
^i 
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innal  rsintiiy,  or  other  prooeeding,  or  B  bond, 
ZU.QBB,  in  the  aotion  of  Hpecial  proceeding  bo  removed;  eui:!!  of  which. 
'  uoutinuea  to  hiive  the  same  vahijitj  and  e£ect  as  if  tjie  remrivol  had 
not  been  mada.  Where  hitil  baa  been  given,  the  snrrender  of  the  de- 
fendant  in  tlio  oourt  to  wliiuh  the  action  or  special  proceeding  vas  m- 
noved  hue  the  siiiue  effet.it  an  a  Burreuilor  iu  the  court  froiu  wbioh  it 
vaa  remnvpil  would  Iiave  hadif  the  action  or  special  proceeding  hsd 

■',  /-.  5  277.  In  un  action  or  special  prooeedlng  brought  iu  a  suporior  city 
,'•' court,  nil  order  may  be  tuude  without  n'otioe,  or  an  order  to  stay  pro- 
11  ceodjnga  may  be  wade  npoo  notice,  by  the  county  Judge  of  the  coontj 
f  where  the  cmut  is  Hituated,  or  of  the  county  where  the  attorney  for 
theapplicant  resideH,  iuaease  wherea  judgeof  thsRupetiur  cityoonrt 

1  might  inaketbe  same  out  of  court,  and  with  like  cfEeot. 

'  ;-^278>  A.  snperior  city  aonit  baa  power,  in  an  action  or  Bpe(UBl  pro- 
.     'CeodiitR  of  whinhit  has  jorisdictioQ,  to  eoDdiCa  process  and  other  mnu- 

2  dntes  into  any  county  of  the  State,  for  aerviua  or  execution,  and  to  enforce 
obedi<^Dce  thereto,  with  like  power  uutl  authority  as  the  supreme  court. 

fl  f*  §  279.  A  apecial  proueediog,  iontiluttidbefoTe  a  judge  of  the  supe- 

,'  -Siorcourtof Buffalo, OrthecitycniirtofBcooklyTi,oraproceoding     " 

>    meucBd  before  a  judge  of  either  of  those  oourtB,  out  of  court,  i 

9    oubioa  or  special  proceeding  pending  in  his  court,  may  be  continued, 

^     from  time  to  time,  before  one  or  more  other  judges  of  the  same  court, 

aa  prescribed  by  law,  with  respect  to  like  prooeedings,  before  a  judga 

of  a  court  oE  record  in  the  city  of  New  York. 

^  r-   §  280.  The  judged  of  eaoh  superior  city  court,  oramujoiity  of  tbem, 

[  ^must,  from  time  to  time,  appointthe  timeaforholdiug  the^MiewJ,, 

y    Bpeuial,  ami  trial  terms  of  tbeir  court.    They  must  alxo  assiga  Uia. 

',     judges  to  hold  each  of  the  terms,  and  designate  the  trial  terms  at  wbioli. 

j     iBHties  of  fact  are  triable  by  a  jury,     A  general,  a  speciiii,  andone  or, 

more  trial  terms  may  be  sppoiutuJ  to  be  held,  and  may  be  held,  at  tlw 

same  time.     The  judi^^es,  or  a  majority  of  them,  must  also  appolut  le*-^ 

BOQiible  limes,  when  a  jud^e  must  attend  at  chumhers,  and  deeigaBta 

the  judge  to  attend  for  that  purpose.    Eiii:h  a]>j>oiutmGDt,  made'  aa 

prescribed  in  this  section,  mnat  be  signpd  by  the  judges  maldnaiBi 

Hame,  and  filed  in  the  clerk's  office.  A  cnpy  thereoe  must  be  piililutMS 

in  the  newspaper  printed  in  Albany,  in  which  legalnotioes  arerequlce^ 

to  be  published,  and  in  two  newspapers  printed  in  the  city  whara  tit^ 

court  IB  located,  at  leant  once  fcn  each  week  for  three  BuoceaaiTB  wette,? 

before  a,  term  is  held  by  virtue  thereof, 

*  ■«   §  S81.  A  general  term  of  a  superior  city  court  must  be  held  by  II 

*  i  least  two  judges.     Two  must  eoucor  to  determine  a  cause;  olherwiBSl    

must  be  reheard;  except  that  if  the  remaining  judge  or  judges  ara  dSB4 

quulified  to  eit  upon  an  ajipeut,  the  judgment  or  order  appealed  froMi 

muiit  be  affirmed,  unleas  a  rehearing  is  directed. 

;  c'     §  S82.    A  a^ecial  term  or  a  trial  term  of  a  enparior  city  court  m 

^  bo  held  byone  judge. 

§  283,  When  the  ohief-judge  of  a  superior  city  court  oertifias^ 
Ibnt  n.  book  of  minutes,  recorils,  indices,  or  dockets  o£  judgmenlCfc 
'  '  in  theoflii'e  of  thealerk  of  the  court,  has  become  so  mutilated,  O^ 
injured,  that  it  oannot  be  conveniuntly  used  or  correctly  exttuunec" 
the  cleric  of  the  court  must  cause  a  cnpy  thereof  to  be  made.  Tt 
eipenne  oC  makinii;  tJie  copy,  not  exceeding  ten  cents  for  each  foUi 
ia  a  abarge,  JD  the  city  of  New  Turk,  upon  that  (jty,  and  ill  t| 
-"" '  "  ffiilo,   or  the  city  of  Brooklyn,  upon  the  coanty.4jdH 
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the  court  is  located ;  and  it  must  be  paid  by  the  comptroller  of  the  city  of 
New  Tork,  or  the  county  treasurer,  as  the  case  requires,  upon  the  certificate 
of  the  clerk,  that  the  copy  was  made  pursuant  to  his  direction.  The  copy, 
when  certified  by  the  clerk  to  be  a  correct  copy  of  the  original,  bas,  pre* 
Bamptively,  the  effect  of  the  original.  The  original  must  be  preserved, 
and  may  be  referred  to  at  any  time,  by  the  direction  of  a  judge  of  the 
ooort. 

§  284.  Each  superior  city  court  has  a  clerk,  who  is  appointed,  and  may 
be  removed  at  pleasure,  by  the  judges  of  the  court,  or  a  majority  of  them. 
Each  clerk,  by  a  writing  under  his  hand  and  the  seal  of  the  court,  filed  in 
his  office,  must  appoint,  and  may  at  pleasure  remove,  a  deputy-clerk.  The 
deputy-clerk  has  all  the  powers,  and  may  perform  all  the  duties  of  the 
clerk,  when  the  office  of  clerk  is  vacant,  or  at  the  clerk's  office,  when 
the  clerk  is  absent  therefrom,  or  at  a  term  or  sitting  of  the  court,  which 
the  deputy-clerk  attends.  Each  clerk  and  each  deputy-clerk  must  subscribe 
and  file  in  the  clerk's  office,  the  Constitutional  oath  of  office ;  and  is  entitled 
to  a  salary,  fixed  and  to  he  paid  as  prescribed  by  law. 

%  285.  [am*d  1879.1  A  special  deputy-clerk  of  a  superior  city  court, 
appointed  as  prescribed  by  law,  possesses  the  same  powers  as  the  clerk,  at 
a  sitting  or  term  of  the  court  which  he  attends,  with  respect  to  the  business 
transacted  thereat 

ARTICLE  SECOND. 

PftOTlBIONS    BXOLUnyXLT     APPLICABLE    TO    TBI    COUST  OF  COMMON    PlBAS 
fOB  THE  CiTT  AND  CoiTNTT  OF  NlW   YORK,  AHD  THI   SUPERIOR  CoURT  Of 

THE  CiTT  OF  New  York. 

1 986.  Special  Jurisdiction  of  the  com-  |  888.  AMistance,  etc.,  in  cleriu*  oOiotB. 

mon  pleas.  289.  Stenographers. 

97.  Each  court  to  consist   of    six  290.  Stenographer  for  extra  term. 

Judges  ;  chief -judge.  291.  Criers. 

§  286.  [am*d  1877.]  In  addition  to  the  jurisdiction  defined  in  sections 
two  hundred  and  sixty-three,  two  hundred  and  sixty-four  and  two  hundred 
and  sixty-five  of  this  act,  the  court  of  common  pleas  for  the  city  and  county 
sf  New  York,  has  power  and  jurisdiction  to  vacate  and  set  askie  a  judg- 
ment entered  in  any  court  held  within  that  city  and  county,  upon  a  forfeited 
Teoognizance,  upon  the  terms  and  conditions  specially  prescribed  by  law  for 
that  purpose ;  to  remit  a  fine  of  forfeited  recognizance,  in  a  case  where  a 
ooaaty  court  can  renilt  the  same,  and  in  like  manner ;  and  to  entertain  any 
Bpecial  proceeding,  which,  in  any  county  except  New  York,  may  be  insti- 
tuted in  the  county  court. 

§  287.  The  court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  the  superior  court  of  the  city  of  New  York,  consist  of  six  judges  for 
each  court ;  one  of  whom  must  from  time  to  time,  as  a  vacancy  occurs,  be 
appointed  chief  judge  of  his  court,  as  prescribed  in  the  Constitution. 

§  288.  The  clerk  of  each  of  those  courts  may  appoint  and  at  pleasure 
remove,  such  special  deputy-clerks  and  other  assistants,  as  he  deems  neces- 
lary ;  bat  a  special  deputy-clerk  or  an  assistant,  so  appointed,  is  not  enti- 
tled to  any  compensation  out  of  the  treasury  of  the  city  of  New  York, 
anless  bis  compensation  is  fixed  by  law,  or  allowed  pursuant  to  law. 

§  289.  The  judges  of  each  of  those  courts,  or  a  majority  of  them,  must 
Ippoint,  aQd  may  at  pleasure  remove  a  stenographer  for  each  term  of  the 
cwrt,  for  the  trial  of  issues  of  fact,  constituting  a  distinct  poitt.    ^vi^x 
ite&egrapfa«r  bo  mppaimt^  it  entitled  to  a  salary,  fixed  and  U  \)« 
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prescribed  Ijy  law.  He  mtial  attend  all  tlie  Sittings  of  the  part  far  whioh 
be  IB  appotuted.  If  tbe  judge  requires  n  nnpy  of  any  proceedings,  written 
out  bC  length  tiiaa  tlie  slenogrophic  notes,  La  may  muke  an  urder  directing 
ono-half  of  llie  ateDogmpher'a  feejb  therefor,  to  be  paid  bj^  onubof  the  pai^ 
tiei  to  the  action  or  special  proceeding,  at  the  rate  of  ten  cents  [or  each 
folio  ED  written  out,  and  may  enforce  payment  thereof.  If  there  are  tiro 
or  more  parties  on  the  eame  side,  the  onler  may  direct  either  of  them  to 
pay  the  Bum  [layablc  by  their  side  for  the  BCeiiographer'g  fees,  or  it  maj 
apportion  the  payment  thereof  among  them,  as  the  judge  deems  just. 
■  r  §  290,  The  judge  who  bolda  an  pilraordinary  trial  term  of  either  of 
'  those  courts,  must  appoint  a  stenographer  for  that  term,  nba  is  subject  to 
all  the  prorieions  of  laiv  relating  to  an  assistant  etanographer,  and  is  entl- 
lled  lo  a  compenantion,  at  the  rate  and  in  the  manner  prescribed  by  lair  for 
the  official  stenographer. 

§  291.  The  judges  of  each  of  those  eonrle,  or  a  majority  of  them,  must 
"appoint,  and  may  at  pleasure  remove,  one  crier  for  their  conri.  Each  crier 
so  appointed  is  entitled  to  a  salary,  fiied  and  to  be  paid  as  prescribed  bj 
law.     He  Is  not  entitled  to  any  other  compeusatiou. 


ARTICLE  THIRD. 

TO  THK    StrrSBIOR    CoUBT 

1  SK.  Additional  jnrisdictlon. 
asa.  Id.;  In  apecial  proeeeflinB*. 
9H.  Ei«ltiritBpov.™mcBrlainc«ei, 
M5.  Court  to  conBiat  ot  three  judeas ; 
cMef-jndSB, 

302.  Sheriff,  consubles 
court:  special  p 

298.  Clerk  mBy  Gbarge  fees.  306.  AddillonaJ    Jnrors   awj    be   c 

no.  Depniy-clerkandepecialdepntj-  dered. 

'    >*§  292.  In  addition  to  the  jurjadictiou  defined  in  sections  ivo  hundred  ai 
■   aiity-three,  two  handred  and  siity-four,  and  two  hundred  Had  aiity-fi 

of  thia  act,  the  jurisdiction  of  the  superior  court  of  ButTalo  eitende  to  tl 

following  actions  and  special  proceedtags  : 

1.  To  an  action  founded  upon  a  contract,  where  the  defendant,  or,  if 
there  are  two  or  more  defendants,  where  either  of  Ibem,  ia  a  resident  of 
that  city,  or  occupies  a  tenement,  for  the  trnusuctlon  of  his  or  their  ardi-    , 
nnry  business,  in  (bat  city ;  or  where  the  summons  ia  served  upon  eitbei  of   i 
them  in  that  city  ;  or  where  the  contract  was  made  in  that  city. 

2.  To  an  action  for  any  other  cause,  where  the  defendant,  or,  if  there 
two  or  more  defendants,  where  alt  the  defendants  proceeded  against,  oc- 
olipy  a  tenement  in  that  city,  for  the  transaction  of  their  ordinary  bosi* 

S.  To  an  action  to  recorer  damages  against  one  or  more  common  oai 
not  being  residents  of  the  Stale,  where  the  defendant,  or,  if  there  ai 
or  more  defendants  jointly  liable,  where  one  of  tham  bos  properly  ii 

i.  To  an  B<^tion  against  a  domestic  corporation,  which  traasaeta  its  gen- 
eral businesa  in  tbst  city,  or  has  an  olGce  or  agency  in  that  oity,  for  tha 
trauBHOtion  of  business;  or  against  u  foreign  corpuiutioo,  whi>^b  bu 
property  in  that  city,  or  an  agency  therein, 
S.    To  an  aclSoii   or  apecial   proceading  agaloat  tb*  sityof  BjffoU^  ■ 
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§  293.  The  court  also  possesses  and  exercises,  within  the  citj  of  BulfalOi  * 
lA  anj  matter  which  apses,  or  the  subject  whereof  is  located  or  sitnated 
within  that  city,  jarisdictioa,  power  and  authority,  concurrent  and  co- 
extensive with  those  conferred  upon  the  supreme  court,  in  a  like  case,  by 
any  statutory  pro/Vision. 

§  294.  The  court  also  possesses  exclusiye  jurisdiction  and  power  as  fol- 
lows : 

1.  Where  an  action,  commenced  in  a  justice's  court  in  the  city  of  Buffalo, 
has  been  discontinued  upon  the  delivery  of  an  undertaking,  because  the 
title  to  real  property  came  in  question,  it  possesses  exclusive  jurisdiction  of 
an  action  for  the  same  cause,  brought  pursuant  to  the  undertaking. 

2.  It  has  exclusive  power  to  remit  a  fine  imposed  or  a  recognizanct 
estreated  by  it. 

§  295.  The  court  consists  of  three  judges ;  ouo  of  whom  must,  from 
time  to  time,  as  a  vacancy  occurs,  be  appointed  chief  judge,  as  prescribed 
in  the  Constitution. 

§  296.  At  least  four  general  terms  and  six  trial  terms  of  the  court  must 
be  appointed  to  be  held  in  each  year. 

§  297.  '[arnd  1879.]  An  issue  of  law  in  an  action  in  the  court  must  be 
tried  at  the  general  term. 

§  298.  The  clerk  of  the  court  is  entitled,  in  addition  to  his  salary,  for  .••. 
any  service  performed  by  him,  to  the  fee  allowed  by  law  to  a  county  clerk, 
for  a  similar  service,  performed  in  the  supreme  court,  or  the  court  of  oyer 
and  terminer. 

§  299.  Where  the  deputy-clerk  of  the  court  dies,  resigns,  removes  from 
the  city,  is  removed  from  office,  or  becomes  otherwise  incapable  of  acting, 
the  clerk  must  appoint  a  deputy-clerk  in  his  place.  The  clerk,  if  the 
judges  of  the  court,  or  a  majority  of  them,  deem  it  necessary  for  the  proper 
transaction  of  its  business,, from  time  to  time  must  appoint,  and  may  a1 
pleasure  remove,  in  the  manner  prescribed  by  law  for  the  appointment  and 
removal  of  a  deputy-clerk,  a  special  deputy-clerk,  whose  compensation  must 
be  paid  by  the  clerk. 

§  300.  [ani'd  1886.]  The  judges  of  the  court,  or  a  majority  of  them,  ' 
must  appoint,  and  may  at  pleasure  remove,  a  stenographer  of  the  court  iind 
an  assistant  stenographer  who  is  entitled  to  a  salary  fixed  and  to  be  paid 
as  prescribed  by  law.  He  or  his  assistant  must  attend  each  term  of  the 
court  where  issues  of  fact  in  civil  or  criminal  causes  are  triable,  and  shall 
report  and  transcribe  opinions  for  the  judges  of  said  court,  or  either  of  them, 
when  requij?ed,  without  additional  compensation  ;  and  shall,  within  twenty 
days  after  notice  by  a  party  that  ho  intends  to  appeal,  move  for  a  new  trial, 
or  make  a  case  or  a  bill  of  exceptions  in  any  action  or  special  proceeding 
in  which  a  trial  has  been  had  in  said  court,  file  with  the  clerk  of  said  court 
a  transcript  of  the  minutes  taken  by  him  on  such  trial.  The  stenographer 
making  such  transcript  shall  be  entitled,  upon  the  certificate  of  the  judge 
holding  the  court  at  which  the  trial  took  place,  to  receive  the  sum  of  six 
cents  for  each  one  hundred  words  of  such  transcript,  to  be  paid  as  follows  : 

1.  In  a  civil  action  or  special  proceediiif^  by  the  treasurer  of  the  city  of 
Buffalo.     2.  In  a  criminal  action  or  special  proceeding  by  the  county  treas- 
arer  of  the  county  of  Erie  ;  provided,  however,  that  no  greater    sum  than 
$1,000  shall  be  paid  out  in  any  one  year  for  the  transcripla  o^  lYic  &V,e\\o^^'a.- 
phic  minutes  to  be  made  and  hied  pursuant   to  the  pvov\s\o\\s  ol  xXyv^  *<ak.vi\,. 

§  301.    [amid  1888.]  ■  The  judgcn,  or  a  m^g'ority  of  thom,  from  time,  to  \\Ta» 
JB°^^PP2'°^Jli"^fy^*  Ploaf^urc  remove,  a  CTio.Y  for   the.  court,  \S'\\.o  \i^  o.tvWW© 

To%'ifrji^r?o'r^''i%%?i:!.\'^  ^  and  an  omcex  lot  tXvecc. 

*-  «c  uic  court  enall  pro.Bcribc.     \Ic  e\\a\\  x^iccwci 
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hull  bs  paid  bj  the  city  of . 

,.    „ )  inKH  Li "■  -•  ■•"■ " — ' 
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■•B other  cliy  oftlcerB  ore  paid.    Uc sb&ll  lakn  the  onlh  nf  office  ntescrtbed  >V>>>« 
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pVJr  g  303.  Tbe  ih-'riS  of  tbe  couDtj  ol  Enu,  or  hia  uudei'-slieriff,  or 
I  putj'-sheriff,  deaigaateil  by  bim,  and  na  man;  politemen  uf  ihs  cHy  ot 
[aly,  as  tbe  court  direutg,  must  attend  eacli  Mrtnof  tbe  court.  A  pulicei 
ia  attendRDce  upon  it  term  of  the  conrt,  may,  under  the  direulion  oi 
judge  preaidiDg  at  or  bolding  ibe  term,  notify  talestoen  or  additional  jnron, 
•nd  execute  a  mmidatG  of  the  i^uurt,  issued  in  a  ca^u  of  contempt,  vilh  like 
■Sect  uid  in  like  manner  as  if  be  wi.3  tbe  eberiff.  But  a  policenun  ' 
entitled  to  anf  fees,  or  other  compenaation,  eict^t  bia  ularj,  for  m 
performed  b;  him,  ib  prescribed  in  tbla  aectiDo. 

^  im'd  mm.  1887.  1893, 1  Ttie  t:hM(  jadKe.  or  in  case-of  bia^ 
'  inabilitv  from  any  cauae  to  uct,  lima  one  of  the  other  judges,  and  tiu 
clerk  lit  Ibe  court,  togel.tier  with  the  asseaaorB  of  the  city  nt  Buffalo^ 
must  iu  the  oiODtli  of  Mtiy  In  cucli  yenr  meet  ut  tbe  nsaesaor'a  O^Bcq 
and  muke  out,  certify,  &iid  file  in  tbe  clerk's  ofBce  a  list  of  not  len 
than  six  hundred  residents  of  that  city,  not  exempt  from  jory  duty. 
Rod  miaiilied  to  serve  aa  trial  Jurors  In  the  court.  The  persoBi 
nutued  in  sucli  list  must  be  seleeted  from  Ihose  assessed  on  llie  lul 
annual  ward  ashless  men  t-rol  Is  of  the  eity,  and  in  making  such  seleo- 
tloD  Uiey  ahull  take  the  names  of  such  only  as  are : 

1.  H&la  oitizena  of  tha  United  States  andreaidenta  of  the  city. 

3.  Not  less  than  twenty-one,  nor  more  than  aiity  yeara  ol  ago. 

3.  a  the  time,  maeaaed  lur  paraanal  property  belonging  ta  them  ia 
their  otm  right  to  the  amount  of  two  hnndred  and  fifty  dollara,  or  wbt— 
■ball  have  a  freehold  estate  in  real  property  in  the  comity  of  Erie  belon^^ 
lug  to  them  in  their  own  right,  or  in  the  right  of  their——-  --  "  ■-- 
of  one  hnndred  and  fifty  dollars. 

I.  In  the  poaaesiatiii  of  their  natuial  tacnltiei,  and  not  infirm  or  d«- 

Q.  Free  from  all  legal  exceptions,  of,  fair  character,  of  approve 
integrity,  of  sound  judgment,  well  informed,  and  able  to  read  ir~^ 
'Write  the  Eng-Iisb  language  understandingly,  and  whose  name  di 
not  appear  on  the  list  of  jurors  ilrawn  for  the  ciiciiil  oimrt  lor  i_ 
county  of  Krie.  Only  such  persons  as  shall  pusacss  tbe  tdw* 
quuliflcnllonB  and  who  have  nut  served  twelve  days  tbe  previa 
year  as  Irial  jurors  iu  this  court  shall  be  qualified  to  serve  ai ' 
jururB.  I'be  court,  at  any  term  thereof,  may  make  an  order  dii 
MS  the  aasessoi's  and  clerk  of  Ibe  court  to  meet  with  one  Of 
juagea,  and  to  make  out,  certify,  and  file  in  the  clerk's  office,  wi 
a  time  Hpecitied  in  the  order,  a  new  list  of  jurors,  or  a  list  ^f 
number  of  additional  Jurors;  and  II  may  punish  on  omisstou  tot 
such  order,  a»  a  rootempt.  The  lists  made  out  in  pursuance  of 
provlaloiis  of  this  section  shall  eonlalu  the  Chrislian  and  surname: 
Ictiglh  of  the  persona  named  tberi.'Iu.  their  respective  pb 
di^iice  and  their  several  occupations  iu  ho  far  as  the  s 
ascertained.  But  the  same  power  is  continued  to  eumm 
BB  ia  now  possessed  hy.th  supreme  court. 
.  §  304  [am'd  18S7.  1893].  At  leoet  fonrteen  and  not  more  tha 
twenty  days  before  the  time  appointed  for  holding  a  term  of  tt 
court,  where  issues  of  fact  in  civil  or  criminal  causes  are  triable,  tfi 
clerk  of  the  ooort,  in  the  presence  of  a  judge  thereof  and  of  fl 
\eriffof  tbe  county,  or,  ia  the  absenc*  of  the  sherifT.  of  his  nndi 
teritf,  mast  draw  from  the  list  so  letotued  Vf  V^a  B^joecwnA.'A 
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niunes  of  sixty  persons  or  snch  other  nnmber  as  the  oonrt,  at  any 
term  thereof  directs  to  serve  as  trial  jurors.    At  lesst  six  days  before 
the  time  appointed  for  the  drawing,  the  olerk  of  the  court  must  pub- 
lish a  notice  thereof  in  two  daily  newspapers  published  in  the  city  of 
BnfiEalo,  and  such  publication  shall  continue  for  six  successive  days 
before  the  drawing.    He  must  also,  at  least  three  days  before  the 
time  appointed  for  the  drawing,  cause  notice  thereof  to  be  served  upon 
the  sheriff  of  the  county  of  Erie  whose  duty  it  shall  be  to  attend  said 
drawing,  or  in  case  of  his  absence  or  inability  to  attend  at  the  time 
of  said  drawing,  the  under  sheriff  shall  attend  to  witness  the  drawing 
of  the  jurors.    The  drawing  must  be  conducted  as  prescribed  by  law 
for  the'drawing  of  trial  jurors  by  a  county  clerk.    A  list  of  the  names 
of  the  persons  so  drawn  must  be  certified  by  the  attending  judge 
and  the  clerk,  and  delivered  to  the  sheriff  of  Erie  county,  who  shall 
thereupon  notify  each  of  the  persons  named  in  said  list,  in  the  man- 
ner prescribed  by  law  for  notifying  a  juror  to  attend  a  term  of  the  cir- 
coit  court,  and  shall  at  the  same  time  notify  such  person  to  attend 
before  said  judge,  or  one  of  the  judges  of  the  court,  at  the  chambers 
thereof  at  a  time  mentioned  in  said  notice  to  be  fixed  by  the  judge 
present  at  the  drawing  of  such  trial  jurors,  and  which  shall  be  stated 
in  the  list  delivered  to  the  sheriff,  not  less  than  eight  days  before  the 
time  appointed  for  the  holding  of  a  term  of  said  court,  for  the  pur- 
pose of  answering  concerning  his  qualifications  as  a  juror.    A  person 
10  notified  must  attend  and  answer  accordingly.    If  he  foils  to  attend 
IB  specified  in  the  notice,  for  any  cause  except  physical  inability,  or 
mne  other  cause  satisfEkctory  to  the  judge,  or  if  he  refuses  to  be  sworn, 
or  to  answer  any  legal  or  pertinent  question  put  to  him  by  the  judge, 
lie  shall  be  guilty  of  contempt  and  punished  accordingly.    At  the 
time  mentioned  in  said  notice,  the  judge  shall  examine  upon  oath,  all 
inch  persons  as  appear  before  him  pursuant  to  such  notice,  for  the 
parpose  of  ascertaining  whether  they  possess  the  qualifications  for 
juors  prescribed  by  law,  and  may,  in  his  discretion,  direct  the  clerk 
to  take  the  deposition  of  such  person;  and  all  such  depositions  shall 
be  filed  by  the  clerk  in  his  office.    All  applications  to  be  excused  from 
nrrice  as  such  juror,  and  all  claims  for  exemption  from  service  as 
neh  juror  must  bo  made  by  the  person  so  notified  to  appear  at  this 
time.    Persons  not  qualified  to  act  as  jurors  pursuant  to  the  provis- 
ions of  this  act,  and  persons  claiming  exemption  for  any  cause  and 
■itisfying  the  judge  of  their  right  to  such  exemption,  shall  bo  excused 
faan  serving  as  jurors.     From  the  number  thus  found  tc  be  qualified 
to  serve  as  jurors,  the  judge  and  clerk  shall  make  a  list,  and  the 
■Maes  of  said  persons  so  qualified  shall  be  placed  upon  soparate  suit- 
dde  ballots  which  must  be  uniform  as  nearly  as  may  be  in  appe&xdinvi^ 
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and  Buid  Ijnllots  etjal]  ba  placed  in  a  fmitable  box  to  he  fnmisfaod  b^ 
ths  clerk  fur  bucTi  pnrpuHe,  luid  the  namea  of  thirty-six  peCHona  shBll 
be  dmwn  therefrom  who  Btall  serve  ua  trial  jnroca,  and  the 
saidjiirora  ao  drawn  aball  be  certified  b;  the  judge  and  the  clerk  and 
filed  with  thsvlerkand  aliBil  conatitnte  tha  trial  jurora  for  that  term. 
Bud  the  DMues  of  those  peraona  not  disqualified  shall  be  returned  to 
the  box.  Persons  who  appear  before  a  judge  for  eiamination,  p-nr- 
Bnant  to  the  pioviaions  of  this  section,  shaU  be  entitled  U 
f  eea  as  jnrora  Bummoned  to  attend  a  term  of  the  cirouit  court.  Thd 
judge  holding  a  term  may,  in  hia  diseretion,  excuse  a  trial  juror  froi 
service  for  a  limited  time  at  that  term,  where  the  exigencies  of  hi 
bneiness  or  other  eauee  require  hia  temporary  abacnce.  The  jndgl 
may  alao  diacharge  for  the  term,  one  or  more  jurors  notified  and  at 
tending,  whose  further  attendance  is  not  required  for  the  trial  o 
iasaes  at  that  term,  or  he  may  dlaoharge  nntil  a  day  certain,  ona  a 
more  jurors  notified  and  attending,  whose  attcudanc«  will  not  be  H 
quired  for  the  trial  of  isanes  nntil  that  day.     Each  jaror  eo  dischargn 

ttuitil  a  certain  day  must  attend  npon  the  opening  of  thi 
that  day  and  thereafter  until  he  isdiaoharged,  without  further  noUW 
If  he  failato  do  eo  he  is  liable  for  the  same  punielunent  and  the  ai 
proceedings  must  be  taken  as  if  he  had  failed  to  attend  at  the  tiin< 
fixed  in  the  notice  given  to  him.  Exceptas  above  provided,  a  con 
or  jndge  shall  not  encnse  a  person  liable  to  serve  ua  a  trial  juror,  an 
duly  drawn  and  notified,  uuleBs  it  be  shown  by  the  oath  of  the  job 
or  by  the  oath  of  another  person  acquainted  with  the  facts,  thatti 
^L  cause  for  hia  exeuae  did  npt  exist  at  the  time  he  was  required  to  <!■ 
^K  *>  pear  before  the  jndge  at  ohamburs. 

^'J*     §  30S,     [iwi'd  1887.]    The  sheriff  must  notify  each  of  the  pei 
-  '     diawnaa  trial  jurorsaa  provided  by  section  three  hundred  and  f( 
this  act,  as  presaribed  by  law  for  notifying  a  juror  drawn 
term  of  the  circuit  oomt.    Before  the  day  fixed  for  the  juror  to 
pear  before  the  jadge  as  providedbyeection  three  hundred  and  fd 
the  sheriff  roust  file  the  list  with  the  clerk,  accompanied  with  hiAl 
turn,  specifying  who  were  notified  and  the  manner  in  which 
-  person  was  notified.    The  clerk  must  make  the  saioe  diaposiUt 
the  buUots  containing  the  names  of  the  jurors  who  have 
those  who  did  not  appenr,  ond  of  those  who  were  disehnrged, 
scribed  by  law  with  respect  to  the  circuit  court.     Each  juror  at 
Ing  a  term  of  the  court  must  be  paid  by  the  county  of  Erie, 
oompenaation  as  a  juror  attending  the  circuit  oonrt. 

fy  (^    fS06.    Atatatm wharsiBsaeaof faot, inoivilorciiminBlwiB 
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tiable,  the  court  may,  in  its  discretion,  direct  additional  jurors  to  be  draw/i 
from  any  list  retamed  by  the  assessors,  and  require  the  sherifiF,  or  a  police- 
nan  in  attendance  upon  the  term,  forthwith  to  notify  thorn  to  attend  ;  and 
if  a  person  so  drawn  cannot  be  found,  the  court  may  cause  his  name  to  be 
returned  to  the  box. 

ARTICLE  FOURTH. 

fftOYUnONS  ■XCLUBITILT  APPLIOABLS  TO  THE  OiTT  COOHT  OW  BrOOKLTH. 

1 807.  Coart  consists  of  three  judges  ;  and  assistants  to  clerk. 

etiief-jadge.  $  310.  Clerk  may  charge  feus. 

BOB.  Court  always  open ;  number  of  811.  Sheriff,  etc.,  to  utteud  termn. 

trial  terms.  S13.  Bzpenses  to  he  a  county  charge. 

SOB.  Appointment     ot    deputy-clerk  818.  Slenographers. 

§  307.  The  city  court  of  Brooklyn  consists  of  three  judges ;  one  ot 
whom  must,  from  time  to  time,  as  a  vacancy  occurs,  be  appointed  chief- 
jidge  of  the  court,  as  prescribed  in  the  Constitution. 

§  308.  The  court  is  always  open  for  the  transaction  of  any  business,  for 
wl^  notice  is  not  required  to  be  given  to  an  adverse  party.  At  least  ten 
tarns  thereof,  for  the  trial  of  issues  of  law  or  of  fact,  must  be  appointed 
H  be  held  in  each  year. 

1 309.  The  judges  of  the  court,  or  a  majority  of  them,  may  appoint  as 
imMiiy  special  deputy-clerks  and  assistants  in  the  clcrk^s  office  as  they  deem 
liBoessary.     Each  officer  so  appointed  is  entitled  to  a  salary,  fixed  and  to  be 
''I  |nd  as  prescribed  by  law. 

^1  i  3lO.  The  clerk  of  the  court  is  entitled,  in  addition  to  his  salary,  foi 
■■If  service  performed  by  him,  to'tbe  fee  allowed  by  law  to  a  county  clerk, 
^Ifcrt similar  service. 

^"  |3U.  [anid  IS^9.]     The  sheriff  of  the  county  of  Kings,  his  uDde^ 

or  a  depnty-sheriff  designated  by  him,  must  attend  each  term  or  sit 

tbpi  of  the  court.     If  a  deputy-sheriff  is  designated  to  attend  he  shall  bs 

to  the  same  compensation  as  is  allowed  by  law  to  messengers  and 

kts  upon  said  court  and  shall  be  paid  in  the  same  manner.     The 

or  judges  holding  the  term  may  require  more  than  cue  deputy-Bheriff 

iiuend  should  it  be  deemed  necessary. 

i  312.  The  expenses  of  the  court  arc  a  county  charge,  and  must  be 
^fbiud  and  paid  in  like  manner  as  other  county  charges. 

'^  1|313.  The  judges  of  the  com*t,  or  a  majority  of  them,  from  time  to  time 
^  'Vtt  appoint,  and  may  at  pleasure  remove,  one  or  two  stenographers,  as 
foAf  d^m  it  necessary  for  the  business  of  the  court.  Each  stenographer 
fsif  ^ipointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by 
He  must  attend  each  term  of  the  court,  where  issues  of  fact  in  civil  or 
il  causes  are  triable.  If  two  stenographers  are  appointed,  the  judges 
'^"V&e  court  must  assign  to  each  his  share  of  the  business.  A  stenographer 
^•f^,  with  the  assent  of  the  judges  of  the  court,  or  a  majority  of  them, 
MBt  an  assistant-stenographer,  to  aid  him  in  the  discharge  of  his  duties, 
compensation  is  payable  by  the  stenographer,  and  is  not  a  coupt" 
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of  the  city  of  Jfeu  Kofi. 

I  327.  Ordera,  etc..  how  a* 
ana.  Clerk,  dspiity^cLerk 


333.  Stfnognplicn. 
339.  laterpreCer. 
3W.  M.;  pOTSltyfor  raiK 
3as.  Coart'  mar   appoint 


knawladgmenEf,  etc  dat«L 

g  314.  [repealed  1877.]  aoe  Beolion  2  anie. 
.  r     §  316.  [oni'ii  1S77.1  TUe  jurisUiotion  of  tLe  marine  Coun  ot 
*  .few  York  eitendb  to  the  followmg  cases ; 

1.  An  BCtioa  igaiDBt  a  nntaral  person,  or  agaiuat  a  foreign  a 
GDrpuTBtion,  wbercin  the  cuiupUitil  demancla  judgment  for  a  BUo 
•niy,  or  to  recover  one  or  mope  oliattels,  nitli  or  without  dama, 
lading  or  deteution  thereof. 

S.  An  nctiou  to  foreolMe  or  eoforce  a  lien  upon  real  property 
of  New  York,  createil,  as  prescribed  by  Btatute,  In  favor  of  a  p 
has  performed  labor  apoa,  or  funilahed  materials  to  be  used  I 
atruction,  alteration,  or  repair  of  a.  building,  vault,  wliarf,  feno 
Btmaturo ;  or  who  has  graded,  filled  in,  or  utherniee  improve 
land,  ov  the  sidewalk  or  street  in  front  of  or  adjoininf;  ii  lot  of  la' 

H.  An  action  to  fui-eclosa  or  enforce  a  lien,  for  a  sum  not  ei 
thooaand  dollars,  eitluaive  of  interest,  upon  one  or  more  (battels 

4.  The  taking  and  entry  of  a  judgment,  upon  tlie  confesuicn 
more  def^ndanle,  wlivrc  the  sum,  for  whtuh  judgment  is  (.Hinfcaae 
exceed  two  thousand  dollars,  exclusive  of  interest  from  the  time 
the  statement,  u[iou  which  the  judgment  ia  eittered. 

6  316.  The  jurisdiction  conferred  by  the  last  section  is  eut 

1.  In  an  action  wherein  the  (ximplaint  demands  judgmeat  ft 
maney  only,  the  sum  for  whi::b  judgment  is  rendered  io  favor  of 
tiff,  aannot  exceed  two  thousand  dollars,  exclusive  of  interest,  a 
taxed;  eioept  where  it  is  brought  upon  a  bund  or  undertaking,  | 
Mtion  or  special  proceeding  in  the  same  court,  or  before  a  juBtli 
jr  to  recover  damcges  for  a  breach  of  prnmise  of  marriage  :  or 
a  marine  cause,  as  that  expression  is  defined'  in  the  ueit  aectio 
the  actioii  IS  brought  upon  a  bond  or  other  contract,  the  judgmei 
for  the  sum  actually  due,  without  regard  to  a  penalty  therein 
tuiJ,  irhere  the  money  is  payable  in  inB|BtmentH,  succaaeivc  uAb 
btvagbt  for  tbe  instalmenlx  as  thr;  become  due.  'M 
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2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment  cannot 
be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chattels,  the  ag- 
gregate valae  of  which  exceeds  two  thonsand  dollars. 

3.  lam'd  1879.]     BepecUed,  1889. 

§  317.  The  foUowing  actions  are  styled  in  this  act,  marine  causes,  and 
Uie  court  possesses  the  same  jurisdiction  o(  such  an  action,  as  the  supreme 
court  of  the  State : 

1.  An  action  in  favor  of  a  person,  belonging  to  a  yessci  in  the  merchant 
jervice,  against  the  owner,  master,  or  commander  thereof,  for  the  reasonable 
?alae  of  services,  or  for  the  breach  of  a  contract  to  pay  for  services,  rend- 
ered or  to  be  rendered  on  board  of  the  vessel,  during  a  voyage,  wholly  or 
partly  performed,  or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or  on  board  of 
t  vessel  in  the  merchant  service,  to  recover  damages  for  an  assault,  buttery, 
or  false  imprisonment,  committed  on  board  the  vessel,  upon  the  high  seas, 
or  in  a  place  without  the  United  States. 

But  this  section  does  not  confer  upon  the  marine  court  authoiity  to  pro- 
ceed, as  a  court  of  admiralty  or  maritime  jurisdiction. 

§  318.  The  court  has  not,  nor  has  either  of  the  justices  thereof,  power 
to  naturalize  an  alien. 

§  319.  The  supreme  court,  at  a  term  held  in  the  ^rst  judicial  district, 

may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of  fact,  and 

before  the  trial  thereof,  remove  to  itself  an  action  brought  in  the  marine 

eoert,  for  the  purpose  of  changing  the  place  of  trial  thereof,  where  an  order 

for  removal  is  made  as  prescribed  in  this  section,  the  place  of  trial  must  be 

dianged  by  the  same  order  to  another  county,  and  the  subsequent  proceed- 

iigB  therein  must  be  the  same  as  if  the  action  had  been  originally  brought 

is  the  supreme  court.    The  provisions  of  sections  three  hundred  and  f  orty- 

foor,  three  hundred  and  forty-five  and  three  hundred  and  forty-six  of  this 

let,  apply  to  an  application  to  remove  such  an  action,  and  to  the  proceed' 

Mftopon  and  subsequent  to  the  removal,  as  if  the  marine  court  was  spe- 

vbd  in  those  sections  in  place  of  the  county  court,  and  a  justice  thereof  in 

|laoe  of  the  county  judge. 

§  320.  [arn^d  1877.]  The  court  consists  of  six  justices,  one  of  whom 
h^e  chief -justice  of  the  court.  Each  justice  must  perfonn  his  share  of 
fte  labors  and  duties  appertaining  to  the  o$ce.  One  of  the  justices  must 
3^1  Htoid  at  the  chambers  of  the  court,  from  ten  o'  clock  in  the  morning 
<*■  Wil  four  o'  clock  in  the  afternoon  of  each  day,  except  Sunday,  a  public 
4|kfiday,  or  a  day  upon  which  the  inhabitants  of  the  city  of  New  York 
teoenlly  refrain  from  business.  Each  justice,  while  in  the  rooms  of  the 
mrt,  and  not  actually  engaged  in  the  performance  of  other  official  duties. 
mt  act  upon  any  application  for  his  official  action,  properly  made  to  him. 
fte  joatice,  assigned  to  a  trial  term  or  a  special  term,  must  remain 
■attendance,  until  the  day  calendar  is  disposed  of,  oi  for  such  other  time 
■  iireasQAiable. 

{  321.  Where  it  appears  presumptively,  •  to  the  satisfaction  of  the 
Wremor,  that  a  justice  of  the  court  has  been  guilty  of  corruption, 
>  other  gross  misconduct  in  office ;  or  habitually  neglects  to  perform  hv. 
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ill 
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ihRce  of  thfi  lakocB  ud  dutiei  appertiining  lo  the  ofioe;  ^^ffic^Q| 
propert;  dischnrgiiig  tlic  same  ;  tbe  GoTernor  mny,  in  his  diacTotlan,~n 
■D  order,  suspeniiiag  IbaC  justice  fnim  Ibe  eieruiaii  of  tlie  dutiM  of 
office,  und  directing  tlmt  bis  couipeDsatioB  utmae.  Buch  hd  order  iniut 
citeliiB  gruunda  upon  uhicli  it  ia  made  ;  Hud  it  remains  in  Some,  unlee 
is  sopner  reTOlsed  bj  tbe  GoTemor,  iiuiil  tlie  final  adjonrnment  at  the  i 
aeselon  of  the  Legis!iilur<- ;  or,  if  "Ihe  legislature  is  then  is  aecaioa,  u 
the  Goal  adJQUmmeat  of  thut  sesfiion. 

g  322.  The  Juati(«s  of  the  court,  or  a  majority  of  (hain,  mast,  from  t 
to  time,  BE  a  vacanc;  occnrg  in  the  office  ot  cbief-juMice,  designate  oik 
their  number  to  be  chiel-justite.  A  certificate  uf  the  desigaaUon,  ni 
the  haada  of  the  justices  making  the  iisme,  must  be  filed  in  the  office  ol 
clerk  of  Cbe  court.  Tl>e  person  so  deeignnted  ahel)  be  cbief-juitice  dat 
bis  term  of  office.  The  chief-justice  hue  the  like  authority,  within 
juriBdiction  of  the  court,  as  a  presiding  justice  of  Ihe  supreme  court ; 
when  ho  is  present  and  is  not  di^iqualified,  he  must  preside  at  a  geni 

g  323.  The  justices  of  the  court,  or  a  majority  of  them,  may.  from  t 
to  Ume,  establish  rules  of  practice  for  the  court,  not  inconsistent  with  1 
act,  or  with  the  funeral  rules  of  practice,  established  as  prescribed  in  i 
tion seventeen  of  ibis  act.  The  latter  govern  the  practice  in  tbeeotiil 
fur  OS  they  are  applicable  (hereto. 

'  S  324.  The  court  is  alnajs  open  for  tbe  transaction  of  iiny  busioeM, 
which  notice  is  uot  required  to  bo  given  to  an  adverse  party.  The  jait 
of  the  court,  or  a  majority  ot  them,  from  lime  to  time  must  appoint,  i 
.ina;  alter,  the  times  of  holding  general,  special,  and  trial  terms  of  theW 

'Tiipv  miipt  nrRHiril]^  thf*  ililmtinii   <if   rheterm^-    ripniiFTiqtp    the  trial    tOI 

ce  or  juaticai 
In  cose  of 
preside  or  atteud,  another  justice  may  presida 
Htteod  in  his  place.  Each  trial  and  special  term  must  be  held  by  oaa  \ 
tioe ;  and  each  generni  term  b;  at  least  two  j  usticos.  Two  or  more  genc 
[  qtadal,  or  trial  terms  may  be  appointed  tu  he  held  at  the  same  time.  1 
eonciirrence  of  two  justices  is  Dece«iary  to  pranounce  a  deciihui  a 
heenertl  term.  If  two  do  not  concur,  a  re-Brenmenl  must  be  ordered.  '. 
juatioes  boldiog  a  general  term  may  order  a  re-argument,  bbfore  Ihemsdi 
or  at  a  suhsequent  general  term,  of  n  cause  heard  hy  them,  or  at  a  preri 

g  336.  Eaoh  term  so  appointied  must  be  held  at  the  city  ball  in  the  i 
,  Bt  New  YorU,  except  that  auxiliary  or  additional  parts,  for  the  tratlHel 
ot  any  basiness  specified  in  the  appointment,  may  be  held  elsewhere  wit 
.the  city  of  New  York,  as  designated  in  tbe  appointment.  An  appolntni 
tnast  be  published  in  two  newspapers,  piltiliFhed  in  the  city  of  New  Tj 
at  least  once  in  each  week,  for  three  successive  weeks,  before  a  term  is  1 
in  pursuance  thereof. 

§  326.  Each  of  the  justices  may,  within  the  city  of  New  York,  admi 
Ut  id  oath,  or  lake  a  deposition,  or  the  ntknowledgment  or  proof  of 
siBCation  of  a  written  iuBtrumenl,  and  certify  the  same,  in  like  manner 
liwith  like  authority  and  eCCecl,  as  a  Justice  of  t)ie  supreme  court, 
f^  §  327.  In  an  action  brought  in  the  uourt,  an  order  cannot  be  made,  i 
rwmrratit  ot  altachment  grauled.  by  an  officer,  other  than  a  justice  of 
B»cb  proFision  of  ihii  act,  wb\ch  atDv>>^*n  u  offirar,  M 
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than  t  Judge  of  the  court  in  which  an  action  is  brought,  to  make  an  order 
therein,  must  be  construed  as  being  exclusive  of  an  action  brought  in  the 
marine  court. 

§  328.  [am*d  1877,  1891.]  The  court  hivs  a  clerk,  who  is  appointed 
and  may  be  removed  at  pleasure,  by  the  justices  thereof,  or  a  major- 
ity of  them.  He  must,  by  a  written  instrument  under  his  hand,  tiled 
in  his  gflice,  appoint,  and  may  at  pleasure  remove,  three  deputy 
derks  and  not  more  than  eleven  assistants.  The  clerk  is  responsible 
for  the  faithful  discharge  of  his  duty  by  each  deputy  clerk  and  each 
assistant.  The  clerk,  each  deputy  clerk,  and  each  assistant  is  en- 
titled to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§329.  [am'rf  1877.]  The  clerk,  and  also  each  deputy-clerk,  before  ho 
eotera  upon  the  duties  of  his  office,  must  subscribe,  and  tile  in  the  office  of 
the  derk  of  the  city  and  county  of  New  York,  the  constitutional  oath  of 
office.  The  [each]  deputy-clerk  hus  all  the  powers,  and  may  perform  all  the 
doties  of  the  clerk,  when  the  office  of  clerk  is  vacant,  or  at  the  clerk's  office 
when  the  clerk  is  absent  therefrom,  or  at  a  term  or  sitting  of  the  court 
thich  the  deputy-clerk  attends. 

}  330.  [am'd  1877.]  The  clerk  may  designate  as  many  of  his  assistants 
y  the  justices  of  the  court,  or  a  majority  of  them,  deem  necessary,  as  special 
deputy-clerks.  Each  special  deputy-clerk  possesses,  in  the  absence  of  the 
derk  and  a  deputy-clerk,  the  same  powers  as  the  clerk,  at  auy  sitting  or 
term  of  the  court  which  he  attends,  with  respect  to  the  business  transacted 
thereat 

§  331.  [ctm'd  1877.]  The  clerk  must  receive,  for  the  use  of  the  city  of 
Kew  York,  the  fees  allowed  by  law.  lie  shall  not  perform  auy  service,  for 
which  t  fee  is  allowed  by  law,-  until  the  fee  therefor  is  paid  to  him.  He 
DQst,  on  the  first  day  of  each  month,  or  within  tlirce  days  thereafter,  ren- 
der to  the  comptroller  of  the  city,  an  account,  under  oath,  of  all  fees 
recoved,  directly  or  indirectly,  during  the  preceding  month,  by  him,  ur  by  a 
deputy-clerk,  or  either  of  his  assistants,  for  any  official  service ;  and  he 
Bist,  at  the  same  time,  pay  the  same  into  the  treasury  uf  the  city  of  New 
Tork.  When  the  return  and  payment  are  so  made,  the  clerk  is  entitled  to 
leoeived  his  compensation,  for  the  period  included  in  the  return.  lie  is  not 
tttitled  to  compeiisation  for  a  period  for  which  he  has  not  made  his  return 
end  payment 

g  332.  [afn*d  1877.]  The  clerk  of  the  court  must  appoint  three  sten- 
opaphers  of  the  court,  and  may  at  pleasure  remove  cither  of  them.  The 
JBitices  of  the  court,  or  a  majority  of  them,  must  from  time  to  time  assign 
eKh  of  the  stenographers  to  duty  at  the  trial  terms.  Each  i-^tenographcr  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law.  He  must 
•ttend  each  term  to  which  he  is  assigned. 

§333.  [am'd  1877.]  The  clerk  of  the  court  from  time  to  time  must 
•ppoint,  and  may  at  pleasure  remove,  an  official  interpreter  of  the  court, 
who  is  entitled  to  a  salary,  fixed  and  to  be  ])aid  as  prescribed  by  law. 
Before  entering  upon  his  official  duties,  he  must  subscribe,  and  file  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York,  the  Coustrtutional 
otth  of  office.  He  must  attend  any  trial  or  special  term  of  the  court,  where 
his  eervices  are  required ;  and  the  justices  of  the  court,  or  a  majority  of 
them,  may,  by  order,  regulate  his  attendance. 

g  334.  If  the  official  interpreter  knowingly  and  wilfuWy,  iaAaeX^  vnX« 
fintM  mj  erjdmioe,  matter,  or  things  between  a  witnesB  and  t\ie  covlTt^^  o\ 
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§  336.  [am-d  1877.]     The  elerk  of  the 
plelstire  remove,  ss  manj  atteDdantB  upon  the  court  Si  lie  deems  Dccesuiy, 
not  eicMdiiig  cbirteen.     The  justicea  of  the  court,  or  n.  majoritj  of  t'  ~ 
nmj  r^nlate  their  attendance.     Each  attendant  ia  entitled  to  a  salarj, 
and  to  be  paid  us  pi'sacribed  by  iuw. 

g  336.  Tliu  uleik,  the  depulj-clerk,  an  assiatant  to  the  cleik,  tba  ol 

interpreter,  or  an  attend  Bill,  shall  not  receive  any  fee  or  i 

uoept  hia  ealary,  for  any  official  service  per/ormed  by  blm. 

t337.  [am'd  ien.}  A  justice  of  the  court  may,  by  ai 
er  hia  hand,  Euapend  a  Btenographor,  or  an  officer  apeciSeii  in  the  laU' 
section,  for  a  period  not  exceeding  ten  days  from  the  filing  tbereof.  Swh 
an  inatrumeot  muet  express  the  cauAe  of  the  suspensicn  ;  it  muat  be  Bl«4 
in  the  office  of  the  clerk  of  the  city  and  county  of  New  York  ;  and  it  mi^ 
be  ivTolced,  at  nay  lime  before  the  expiration  of  the  pei'iod  of  suepenBicm, 
by  an  inatmrneut  filed  in  tiku  manner,  under  the  hand  of  the  juatico  who 
executed  the  Rni  instrument,  or  the  lianda  of  a  majority  of  the  juaticea  ol 
the  court.  Where  such  an  instrument  has  been  revoked,  the  oSeer  shall 
Dot  be  again  Buapended  for  the  same  caiu 

§  338.  A  mandate  of  the  court  can  be  eieuutod  ouly  within  the  oitj  ol 
New  Tork,  except  as  followa ; 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum  eiceedint 
twenty-five  clollai-e,  may  be  iSBued  out  uf  the  («urt,  leetetl  in  the  name.M 
the  chief-justice  thereof,  to  ibe  sheriff  of  any  county,  wherein  the  judg 
has  been  duly  doulieieil. 

2.  A  Bubptsna  may  he  served  witbin  either  of  the  counties  of  RicbmqiiA 
Kings,  Queens,  or  Wastcheater.  ^ 

5,  A  warrant  to  apprehend  a  witneaa  for  a  failure  to  obey  ■        ^ 

may  bo  executed  by  the  aheri£E  of  ibe  city  and  county  of  New  York,  or  i 
■narsbol  of  that  city,  within  rather  of  thosu  counties. 

4,  An  order  duly  made,  in  uu  action  pending  in  ibe  court,  requiring  Q 
performance  of  an  act  by  n  party  lbei«to,  or  by  an  officer,  may  be  i 
upon  u  person  bound  to  obey  the  order,  and  bis  obediem:e  thereto  n 
required  in  imy  part  of  the  State. 

e.  An  order  to  ahow  cauBe.  why  a  peraon  should  not  \ie  punished  li^i 
contempt  of  tbe  court,  may  be  served  by  any  person  in  any  part  of  Q 
Btute. 

6.  A  warrant  to  apprehend,  and  bring  before  the  coMrt,  a  person  d 
wjth  such  a  contempt,  may  be  executed  by  the  sheriff  of  the  dty  and  c( 
jf  New  Tork,  or  a  marahal  of  that  city,  in  any  part  of  the  Btaie. 

^  339.  In  an  action  brought  in  the  court,  an  order  of  a 
of  attaehment,  an  execotion,  or  a  requisition  to  replevy  a  i 
directed  to  and  executed  by  the  sberitf.    Any  other  mandate,  w 

been  directed  to  and  executed  by  the  siieriff  of  the  city  and  ootmig 
Yoric,  if  It  issued  out  of  the  nupreme  court,  may,  wliere  ii  issuea.'i 
e  marine  court,  be  directed  to  and  executed  either  by  that  sheriff,  4 
manhsl  of  that  city,  named  therein.  A  marslial  ia  cnlitlud  to  the  tt 
teea  as  the  sheriff,  upon  u  tnimdate  dtreoted  to  him,  or  upon  the  aervioa 
■  summons ;  and  each  praviBloo  of  law,  relating  to  the  execution  of  a  m 
d»te  by  tbe  sheriff,  and  the  power  and  control  of  l 
tueculing  tbe  same,  applies  to  the  marsbil.    Tt  e  return  of  a  n 
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a  mandate,  or  his  certificate  of  the  execation  thereof,  or  of  the  Mrrioe 
of  any  paper  served  by  him,  has  the  same  force  and  effect  as  the  lilce  retnn^ 
i&d  cQtificate  of  a  sheriff. 

TITLE   V. 


77w  cwinty  courts 


I  SM.  Jurisdiction. 
Ml.  Domestic  corporation,  etc.,  when 

deemed  resident,  etc. 
MS.  Action,    etc.,    wherein     connty 

jindge  1b  incapable  to  act. 
818.  Supreme     coart     may     remove 
action,    and    change  i)lace  of 
trial. 
8M.  KKect  of  order  of  removal ;  ap- 
peal, etc. 
Stay  of  proceedings. 
Bemoval  of  action  not  to  impair 

process,  etc. 
County  court  may  send  ito   pro- 
cess to  any  connty. 
Iflw  When   jnrlediction,   etc.,  co-ex- 
tensiye  with  supreme  court. 
l^wer  of  county  judge  in  special 
proceedings. 


to   re- 


$  S51.  Restrictions  upon  power 
mit 

8.53.  Notice  of  application,  etc.;  c(«tia 
to  be  paid  on  remission. 

353.  Pines  imposed  by  ju.<«ticcB  of  the 
peace  ;  how  remitted. 

STyl.  Who  may  make  orders. 

355.  County  court  when  open ;  terms 
thereof. 

856.  Notice  of  appointment  to  be  pub- 
lished. 


SO.  Ivies  and' 
mitted. 


penalties ;    how   re- 


357.  Jurors,  how  drawn  and  sum- 
moned. 

858.  Stenographers  for  connty  courts. 

350.  btenograi)hcr  for  county  courts 
and  surrogate's  court  m  KlTigs 
county. 

860.  Id.;  assistant- stenographer. 

861.  Stenographer  f(^r  county   courts 

of  Monroe  and  Livingston  coun- 
ties. 


§  340.  [am^d  18TT.]    The  jurisdiction  of  each  county  court  extends  to 
Ike  following  actions  and  special  proceedings,  in  addition  to  the  jurisdic 
tioii,  power,  and  authority,  conferred  upon  a  county  court,  in  a  pariiculai 
tMe,  by  special  statutory  provision  : 

1.  To  an  action  for  the  partition  of  real  property  ;  for  dower  ;  for  the 
foreclosure,  redemption,  or  satisfaction  of  a  mortgage  upon  real  property ; 
ir  to  procure  a  judgment  requiring  tlie  specific  performunco  of  a  contract, 
nbting  to  real  property ;  where  the  real  property,  to  which  the  action  re- 
htM,  is  situated  within  the  county ;  or  to  foreclose  a  lien  upon  a  chattel,  in 
I  eue  specified  in  section  seventeen  hundred  and  thirty -seven  of  this  act, 
fhere  the  lien  does  not  exceed  one  thousand  dollars  in  amount,  and  the 
AiMel  is  found  within  the  county. 

1  To  an  action  in  favor  of  the  executor,  administrator  or  assignee  of  a 
jidgment  creditor,  or,  in  a  proper  case,  in  favor  of  the  judgment  creditor, 
tiiecover  a  judgment  for  money  remaining  due  upon  a  judgment  rendered 
h  the  same  court 

S.  To  an  action  for  any  other  cause,  where  the  defendant  is,  or,  if  there 
mtwo  or  more  defendants,  where  all  of  them  are,  at  the  time  of  the  com- 
MBcement  of  the  action,  residents  of  the  county,  and  wherem  the  com- 
yhhit  demands  judgment  for  a  sum  of  money  only,  not  exceeding  one 
Aoosand  dollars  ;  or  to  recover  one  or  more  chattels,  the  aggregate  value 
ri  vhicli  does  not  exceed  one  thousand  dollars,  with  or  without  damages 
hr  the  taking  or  detention  thereof. 
4.  To  the  custody  of  the  person  and  the  care  of  the  property,  concur- 
lUljr  with  the  supreme  court,  of  a  resident  of  the  county,  who  is  incom- 
pMwt  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
^^  fcinlKnness;  and  to  every  special  proceeding,  which  the  supreme  court 
^  gl  I  ki  jurisdiction  to  entertain,  for  the  appointment  of  a  committee  of  the 
j&»|  f^f^fHi  or  of  the  property,  of  such  an  incompetent  person,  or  for  the  sale  or 
>kr  diipoeition  of  the  real  property,  situated  within  the  county,  of  a  per- 
>iii  viiMefw  rttid«nt,  who  is  to  incompetent  for  either  ot  ibtt  casoai^a 
wawid.  Of  who  ia  an  infant ;  or  for  the  sale  or  other  dlsDO?\U(^u  ol  Wi** 
^f^pnpertj,  aJtuMted  within  the  county ^  of  a  domestic  reiigioua  conpotv 
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34L  SoF  the  purpose  of  deierminlng  khs  juriadiCloD  I't  a  county  oduit,' 
'    nether  of  Ihs  CHSoa  gpectSed  in  tbe  Uat  section,  a.  donnMCic  cariioniliiu]  m 
Joiat-sUak  MsiHiution,  nhuae  prTriuiptil  pitice  oT  t>usiiiuE  ib  e^^atiiBliGd,  bf 
«r  pursuaitt  to  a  acntule,  or  by  iis  uiticlcB  of  aatacia.ic^,  ur  ie  K^tuall; 
L,  aeiileil  Tithin  itio  coiintj,  ia  deemed  a  leaidcnl  of  tha  iciuntj,  and  perwniu 
■  <miue  oF  a  gummuns,  maile  niiliin  the  caNnti-,  as  prassribod  in  Ihia  act, 
9jt  persi>nal  service  o!  a  niFindute,  wherelij   n  hpocial  proceeding  is  coia- 
F'lDenued,  made  rrithin   the  eoiinl;,  us  piescnhe^i  in  this  aal  for  peraonal 
lefTice  (>f  a  Eummona,  is  sufHcient  service  Ld«fedf  upon  n  domestic  corpora- 
Lion,  wliererer  it  ra  located. 

342.  [am'd  18T?.]  If  the  county  yiigfl  is,  for  anj  cause,  incapable  M 
ut  in  an  ai:CioD  or  special  proceeding,  ponding  in  (he  oountj  court,  or  b*- 
fore  him,  he  must  make,  nnd  G\e  in  (ii«  uG«>  v(  the  clerk,  a  certiGcate  or 
the  fact;  sud  tliorcupun  the  special  ojunCy  Judge,  if  aoj,  and  if  not  dw- 
qaniiSeil,  tnusl  act  aa  count;  jn^e  ia  tbst  action  or  special  pioceediii|^ 
Upon  the  filiag  of  the  certificnte,  vherd  there  ia  no  Hpecinl  cnunt;  judge,  ot 
the  special  county  judge  Is  di.iqii«liSed,  the  uclion  or  specinl  proceeding  it 
removed  to  Che  supreme  court,  i(  it  ia  then  pending  in  the  county  court;  If' 
it  ii  ponding  before  the  countf  juiige,  it  may  be  continued  before  anv  Job- 
tic*  of  the  supreme  ccurl  vltiAi  tbe  same  judicial  district.  The  Bapreratt 
court,  upon  the  npplicutioD  of  dther  pnrty,  made  upon  notice,  and  upcut 
proof  that  the  county  judge  Is  iocBpiibie  to  act  in  an  action  oi'  Bpeoial  pro- 
oeeditig  pending  in  the  oount;'  court,  may,  and  if  the  special  county  judge  ll 
also  Incapable  to  tot,  must,  make  nnorder  remoiingit  to  the  Buprema  oourt. 
Thereupon  the  subarqtteiit  proceedings  in  tbe  supreme  court  muet  be  Um< 
same  as  if  it  bad  oilginajlv  been  brought  in  that  court,  except  tlilt  w. 
objecIioQ  ta  the  juiisJi^tion  may  be  taken,  nhich  might  have  been  taken 
in  the  CDunty  ivur.. 

g  343.  The  supreme  court  may,  by  an  order,  made  at  any  time  after 
jmnder  of  an  icBue  of  fact,  and  before  the  trinl  thereof,  remove  to  itseU  Wl 
iiatlon,  bnn^glit  m  a  cuuncy  court,  under  subdivision  second  or  sabdiiiuoK' 
third  of  tbe  l&Jt  BticlioD  but  two,  for  the  purpose  of  changing  the  place  it. 
trial  therebC  V.'berenn  order  for  removal  is  mudc,  as  prescribed  in  Ihli 
Motion,  the  pi«/x  of  trial  of  tbe  action  must  be  changed  by  the  lame  oidef' 
to  ubother  county ;  aod  the  aubaequcnt  proceedings  therein  must  be  tb* 
.MiM,  as  if  tie  action  had  been  originnlly  brought  in  the  supreme  court. 

g  34^  An  orderot  removal,  made  ua  prwciibed  In  either  of  tbe  last  IVO; 
'Aeetions,  takes  effect  npon  the  entry  thereof  in  tbe  ofDce  of  the  dodbV< 
clerk.  Where  the  order  directs  that  tlie  action  be  tried  [n  nnother  couot]^ 
the  clerk  nith  n'taom  It  is  entered,  must  forthwith  deliver  to  the  clerk  dfc 
that  county,  nil  papers  tiW  therein,  end  certi&ed  copies  of  all  minutes  anf 
entries  relating  thereto  :  which  must  be  filed,  entered,  or  recorded,  aa  tlM 
case  requires,  in  the  office  of  the  last  mentioned  clerk.  The  proviaioDa  «C 
aectiun  two  hundred  and  seventy-one  of  this  act  apply  to  an  appeal  lAkflM 
from  such  an  order. 

%  346.  An  order  to  stay  proceedings,  Fur  tlie  purpose  of  affording  n 
opportunity  to  make  the  appliciiliou  for  removal,  mny  bo  made  by  Q 
eoan^  judge,  or  by  a  judge  authorized  to  mliko  such  an  order  in  tbe  a 
pmne  court  an^  with  like  effect  and  under  Uke  eircamstanoet. 

§  346.  The  removal  of  sn  action   or  special  proceeding,  a 

Ihia  title,  does  not  invalidate,  or  in  any  muuuer  impair,  a  proeesB,  pr^ 

loual  remedy,  or  other  proceediug,  or  a  bond,  under t<ikiiig,  or  reoogniia 

1  Ibe  actioo  or  Bpeciul  proceediuj;  bo  removed ;  etwV  ut  «\iui'B  GD^vvQaai[]| 

hiivH  the  eaute   laJidilv  mid  etteet.  tiB  if  VVie  tenioMi\  '  "  '  — ' 
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fWra  ba3  was  given,  the  surrender  of  the  defendant  in  the  8upit;me  couri 
hi  the  same  effect,  as  a  surrender  in  the  county  court  would  have  had.  if 
tkietion  or  special  proceeding  had  remained  therein. 

j)  347.  A  county  court  has  power,  in  an  action  or  special  proceedhig  ot 
fkich  it  has  jurisdiction,  to  send  its  process  and  other  mandates  into  any 
nntj  of  the  State,  for  service  or  execution,  and  to  enforce  obedience 
Into,  with  like  power  and  authority  as  the  supreme  court. 

1 348.  Where  a  county  couii;  has  junsdiction  of  an  action  or  a  special 
iroceeding,  it  possesses  the  same  jurisdiction,  power  and  authority  in  and 


the  same,  and  in  the  course  of  the  proceedings  therein,  which  the  su- 
pme  court  possesses  in  a  like  case ;  and  it  may  render  any  judgment,  or 
put  either  party  any  relief,  which  the  supreme  court  might  render  or  gram 
iilike  cose,  and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
Mil  And  the  county  jud^e  possesses  the  same  power  and  authority,  in 
ie  letion  or  special  proceeding,  which  a  justice  of  the  sujireme  court 
jMMiio,  in  a  like  action  or  special  proceed mg,  brotight  in  the  supreme 

cnh 

{ 349.  The  county  judge  also  possesses  the  same  power  and  authority, 
htipecia]  proceeding,  which  can  be  lawfully  instituted  before  him,  out  of 
Mrt,  which  a  justice  of  the  supreme  court  possesses  in  a  like  special  pro- 
ieding^  mstituted  before  him  in  like  manner. 

S  360.  Upon  the  application  of  a  person,  who  has  been  fined  by  a  court, 

■rf  I  person  whose  recognizance  has  become  forfeited,  or  of  his  surety, 

ieeoanty  court  of  the  county  in  which  the  term  of  the  court  was  held, 

4ere  the  fine  was  imposed,  or  the  rccognlztinc-e  taken,  niuy,  except  as 

iftenrise  prescribed  in  the  next  section,  upon  good  cause  shown,  and  upon 

■eh  terms  as  it  deems  just,  make  an  order,  remitting  the  tine,  wholly  or 

pBtly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the  penalty  thereof ; 

I  V  it  may  discharge  the  recognizance.     If  a  fine  so  remitted  has  been  paid, 

I  Ae  comity  treasurer,  or  other  officer,  in  wiiose  hands  the  money  remains, 

[Mt  pay  the  same,  or  the  part  remitted,  according  to  the  order. 

;  i. 

I  S  361.  The  last  section  does  not  authorize  a  county  court,  to  remit  any 
i  pot  of  t  fine,  exceeding  two  hundred  and  fifty  dollar.^,  imposed  by  a  court 
'tf  oyer  and  terminer,  or  a  court  of  sessions,  upon  a  convii-tion  for  a  crim- 
U office;  or  a  fine,  to  any  amount,  imposed  by  a  court  upon  an  oilicer 
irother  person,  for  an  actual  contempt  of  court,  or  for  disobedience  to  its 
pNen,  or  other  mandate ;  or  to  remit  or  di.iciiar;j;e  a  recognizance,  taken 
I  it! county,  for  the  appearance  of  a  person  in  another  county.  In  the 
httercase,  the  power  of  remitting  or  discharging  th/'i  recognizance  is  vested 
iltiie  county  court  of  the  county,  in  which  tiie  person  is  bound  to  appear. 

1 362.  An  application  for  an  order,  as  prescri1)ed  in  the  last  section  hut 
tte, cannot  be  heard,  until  such  noiice  tlicrof  as  tlie  court  deems  reason- 
Ale^  has  been  given  to  the  districi-ailorney  of  the  county,  and  until  he  has 
U  an  opportunity  to  examine  tlie  matter,  and  ])re[)are  to  re.^ist  the  appli- 
Miflt.  And  upon  granting  such  an  order,  tiie  court  must  always  impose, 
■  anodiotion  [condition]  thereof,  the  payment  of  the  costs  and  expenses, 
tf  any,  incurred  in  action  or  special  proceeding  for  the  oolfectionof  the  fine, 
ir  the  penalty  of  the  recognizance. 

1 363.  Where  a  person  has  been  Gncd  by  a  court  of  special  se^SAow^, 
•  by  t  justice  of  the  peace,  upon  a  conviction  for   au  offence,  i\\\A  W^ 
UmemmiUedtojailfornoD'payment  of  the  fine,  the  county  couvt  ol  \>cve 
^n^'inake^  order,  rem ittins  the  fine,  wholly  or    p:irtAx,  and  d\^- 
Tf^  lum  from  hi»  imprisonment.      The  po.ver  couicrvcd  \w  u\\s  *ii.xvv.v 
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mast  be  eiercieed  in  tlie  manner  prsEor[bed,  and  subject 

coQt^inell,  in  the  IobI  tliree  secUons.  j 

g  354.  Id  nn  nclioD  or  special  proceeding  in  a  conn'./  court,  an  ordd 
ma;  be  made  without  notii^e,  or  ■□  oiiier  to  etaj  proceedings  may  be  iiuul 
QpoQ  notice,  bj  a  justice  of  tbe  supreme  court,  or  b;  tbe  counly  judge  4 
the  countf  nbere  the  attoroej  (or  tbe  applicant  resides,  in  a  case  nhere  Ca 
count;  judge,  in  irboBe  court  the  action  or  epeoial  proceeding  is  brouglq 
ma;  maLe  the  same,  out  of  court ;  and  with  'ike  effect.  '| 

%  356.  [am'd  ie77.]  Tbe  count;  court  is  alwajs  open  For  tha  trailB 
tion  of  snj  business,  for  which  notice  is  uAt  requured  lo  he  girea  to  Ul 
Tcrao  party,  except  where  It  U  speciail;  prescribed  b;  law,  that  ttte  butin 
most  be  done  at  a  stated  term.  The  count;  judge  must,  from  time  to  Hi 
appoint  the  times  and  places  for  holding  terms  of  hia  court.  At  leut  h 
terms,  (or  the  trial  of  issues  of  law  or  of  fact,  must  be  appointed  to  be  ^ 
in  each  ;ear.  Each  term  ma;  continue  as  long  hb  the  count;  judge  de^ 
necesaarv.  The  count;  judge  ma;,  b;  a  new  appDintmeut,  change  Dm  d 
appointed  foe  holding  a  term,  or  appoint  one  or  more  udditioual  tentvy 
diapanse  with  the  holding  of  a  terEu,  withont  affecting  anv  other  tniA 
tecma  theretofore  appointed  to  be  held.  Each  term  must  be  held  at! 
place  designated  b;  stulute  foe  that  purpose ;  except  that  the  county  ja 
ma;,  from  time  to  time  adjourn  a  term  to  an;  place  within  the  countj^ 
the  bearing  and  deciiiion  of  millions  and  appeals,  and  trials  and  other  pr 
ceedinga  without  a  jury ;  and  mu;  appoint  as  manj'  terms  as  he  thml 
proper  to  be  held,  either  at  the  court  house  or  elsewhere  in  the  cOuDt;,  fi 
the  same  purpose. 

%  356.  fiacli  appointment,  made  aa  prescribed  in  the  last  eection, 
be  filed  in  the  count;  clerk's  office,  and  a  cop;  thereof  published,   ' 
once  in   each  week,  for  three  successive  weelie   before  a   term 
changed,  or  dispensed  with,  b;  virtue  tliereuf,  in  the  newspaper  in 
of  Alban;,  in  which  legal  notices  are  required  to  be  published,  and  sIh 
at  least  one  newspaper,  published  in  the  count;,  and  as  men;  additJl 
newspapers,  published  theiein,  as   the  count;  judge  preacrlbM.      The 
penee  of  the  publicaliou  is  a  count;  charge, 
f  §  357.  Jurors  for  the  terms  of  the  count;  court,  at  which  issues  of  1 

■re  triable  b;  jur;,  and  of  the  court  of  sosaions,  must  be  drawn  and  ootl 
in  llic  samo  manner  as  for  a  term  of  the  circuit  court. 

g  358.  [omM  1888]  Tha  board  of  superrisors  of  an;  count;,  eil 
Kings,  Livingston,  Monroe,  Cortland,  Oswego,  Weetchoaler  and  Onondi 
ma;,  in  their  discretion,  provide  for  tha  emploviiient  of  a  stenograpbtr 
llie  count;  court  and  court  of  eeeaions  tberecf,  and  wlicn  said  board, 
(upervisora  shall  bo  provide,  tbe  stonograpber  ahall  he  appointed  bJ 
presiding  judge  of  said  courts,  and  said  board  of  su^icrviBorB  must  fi] 
compensation,  and  provide  for  tlie  payment  thereof,  in  the  same  matuH 
other  count;  eipeD^cB  are  paid. 

S  369.    lam-Jian.]  The  coniil;  judee  nf  the  count;  of  EinffV' 

^  ■     to  be  atliicbBd  to  the  count;  court  and  the  court  of  scsaioas  of  Iba  M 

,       of  KiojES ;  who  is  entitled  to  a  sulurv,  fixed  and  to  be  pnid  as  prescribe 

law.     He  must  attend  each  trial  of  an  issue  of  fact  in  tiie  count;  con; 

court  of  sessions.      Tbe  stenographer,  appointed   as  pre8cril>ed  in  thil 

l/oa,  amy,  with  the  consent  of  the  count;  judge,  appoint  an  assistantll 

Srapber,  to  nid  bim  ia  the  diathnrge  of  his  duties,  wlioae  compeOMtfOB ' 

tte  paid  by  lite  slenographer,  und  is  QOl  a  couuvj  c^BM^*. 

S360,  [am'd  1877.}  The  county  judfe  and  v\io  mTTO^aw  nl  "i)n»  a 

Of  Kiuga.  frtna  time  W  time,  must  oppoiut,  aTid  m».5  ».^  v^b""""  t«m^ 
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interpreter,  to  be  attaolied  to  the  county  ooart,  the  court  ol  sessions,  and  tke 
surrogate's  court  of  the  county  of  Kings.  Before  entering  upon  the  dis- 
chai^  of  his  duties,  he  must  file  in  the  county  clerk's  office  the  constitu- 
tional oath  of  office,  and  an  additional  oath,  which  may  be  incorporated 
into  the  constitutional  oath,  to  the  effect  that  he  will  fully  and  correctly  in- 
terpret and  translate  each  question  propounded  to  a  witness,  and  each 
^    insver  thereto.  i 

§861.  [am'(fl878, 1882,  1886,  1888, 1890.]  The  jndge  holding  or 
presiding  at  a  term  of  the  county  conrt  or  conrt  of  Bessions  in  either  of 
the  oounties  of  Livingston,  Niagara,  Monroe,  Onondaga,  Oswego, 
or  Cortland  where  issnes  of  fact  are  triable,  may  employ  a  stenographer  tL 
to  take  Btenographio  notes  upon  trials  thereat,  who  is  entitled  ton  i 
wmpensation  to  be  certified  by  the  judge,  not  exceeding  ten  dollars  for 
eaeh  day's  attendance,  at  the  request  of  the  j  udge.  The  stenographer's 
oompensation  is  a  charge  upon  the  county,  and  in  the  counties  of  Liv- 
in^EAon  and  Onondaga  must  be  audited,  allowed  and  paid  as  other 
Qonnty  charges  ;  and  m  the  counties  of  Monroe,  Niagara,  Oswego  and 
Oortland  mast  be  paid  by  the  county  treasurer,  on  an  order  of  the 
oonrt,  granted  on  the  affidavit  of  the  stenographer  and  the  certificate 
ol  the  judge  that  the  services  were  rendered.  The  judge  of  the  county 
eoort  and  court  of  sessions  of  Erie  county  may  appoint  and  may  at 
rieasure  remove  a  stenographer  of  said  courts,  who  must  attend  each 
lerm  of  the  said  courts  where  issues  of  fact  in  civil  or  criminal  cases  are 
tdable,  and  shall  receive  therefor  a  salary  of  fifteen  hundred  dollars 
p«r  annum,  together  with  his  necessnry  expenses  for  stationery,  to  be  . 
paid  by  the  treasurer  of  said  county  of  Erie,  in  equal  monthly  install- 
ments, on  the  certificate  of  the  judge  of  said  courts  that  the  services 

kaTe  been  ac^ally  performed  or  the  expenses  necessarily  incurred. 

Ud  stenographer  shall  also  report  and  transcribe  opinions  xor  the 

ae  of  said  courts,  as  well  as  special  proceedings  where  a  stenog- 
ar  is  required,  without  additional  compensation. 

CHAPTER  IV. 

LIMITATION  OF  THE  TIME   OF  ENFORCING  A  CIVIL 

KlilMEDY. 

BTLE    I. — ^Actions  for  ths  rkcotxrt  of  real  property. 
I  Bile  IL — actions  other  than  for  the  recovery  of  real  property. 
wLE  ni. — General  provisions 

TITLE  I. 
ActiofiM  for  the  recovery  of  recU  property. 
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[IMl  When  the  people  will  not  eae. 
iRi  Action  by  grantee  from  the  State. 
Ik  Action    after    annulling    letters 

patent. 
K,  866.  Seizin  within  twenty   years, 

when  necessary,  etc. 
IR.  Action  after  entry. 
IBu  PoBsession,  when  presumed  ;  oc- 

cnpatiou  presumed  to  be  under 

legal  tiUe. 
Ml  Adverse  possession  under  written 


instrument  or  Judgment. 
%  870.  Id.;  What  constitutes  it. 

871.  Adverse  po9sei^siou  under  ciulis 

of  title  not  written. 

872.  Id.;  what  constitutes  it. 

373.  Kelation  of  landlord  and  tenant, 
as  affecting  adverse  poiimesHion. 

874.  Right  not  affected  by  descent 
cast. 

375.  Certain  disabilities  excluded 
from  time  to  commence  aqtion. 


1 362.  The  people  of  the  State  will  not  sue  a  person  for  or  with  respect 
Inal  property,  on  the  issues  or  profits  thereof,  by  reason  of  lYva  t\^\.  w 
^  of  the  people  to  the  same,  unJeaa  either  : 

The  cause  of  uctioa  accrued  withm  forty  year«  belore  L\i«  vicuw^  \* 


,  or. 


[TATIONS. 

S.  Ttie  peat>ie,  Bv  itrase  from  nhom  ibe;  uUim,  bave  leoeired  the  re 
und  pruSls  of  the  real  property,  or  of  some  part  [heraai,'wt[hiD  tta*  w 

g  363.  Ad  u^tiou  iihall  uot  be  brongbt  for  or  with  respect  to  real  pKp< 
erty,  lir  a  parson  claiming  by  virtue  of  letters  paleut  or  &  grant,  from  IM 
people  of  Uie  Ut»ce,  aaleae  it  might  have  been  mumtaiued.  by  the  people,  IM 
preatribed  in  this  title,  if  the  patent  ur  grant  bail  uot  been  iasued 

g  364.  Where  leiterd  patent  or  a  grant  of  real  property,  iasued  or  if  , 
by  the  people  of  the  State,  ire  dealurcd  void  by  the  iletemjiaation  of^ 
competent  uuurt,  rendered  uputt  nii  allegation  of  a  fraudulent  dugj;eHtian  M 
ooocealmeot,  or  of  a  forfeiture,  ur  mistake,  or  igQOrttni;o  of  a  mitterlal  fiotj 
or  wrongful  delainiDg.  or  defet'tive  title  ;  an  ai:lion  of  Bjei;iinen(,  to  reeot* 
the  premioeB  in  (question,  tuuy  be  comoieooed,  either  by  the  people,  or  bji 
subsequent  patentee  ur  grantee  of  the  Home  premiseB,  hid  heirs,  or  aaeigHi 
nithin  twenty  years  afler  the  determination   is  made  ;  but  not  ufter  Uiai 

g  366.  An  action  to  recover  real  property,  or  tbo  possession  thereof 
Mnnol  be  maintainec!  by  u  party,  other  than  the  people,  imleaH  the  plaiDliCi 
lili  ancestor,  predecessor,  or  grantor,  was  ^eir-eii  or  posaesaed  of  the  piMi- 
ises  in  qacation,  within  twenty  yeara  before  the  commeDeement  «f  A( 
action. 

g  366.  A  defence  or  coantei'clafm,  founded  ugion  the  title  t( 
erty,  or  to  rents  or  aervLces  out  uf  the  same,  la  not  effectual.  unleBB  tU 
^perstm  making  it,  or  undei'  whoae  title  it  m  made,  ur  Lis  tuiceslor,  predft- 
Mssor,  or  grantor,  trae  seiiied  or  possessed  of  the  jircmisea  in  queitfMk 
within  twenty  years  before  the  i:orau>itting  of  ibe  act,  with  respect  to  whup 

§  367>  An  entry  upon  real  property  is  not  siifficieot  or  valid  aa  a  cUia^ 
unless  aa  action  is  commenced  thereupon,  within  one  year  after  the  makinl 
thereof,  and  within  twenty  years  after  the  time,  when  I^      '  '  .     ?■ 

dest^endeii  or  aucrued 

§  368.  In  an  action  to  recover  real  property,  or  the  pnaaBsaion  thereol 
the  person  who  establishes  a  iegal  title  to  the  premises  ia  presumed  to  h"^ 
been  poaaessed  thereof,  within  the  time  required  by  law ;  and  tbe  oooi 
tion  of  the  premtsea,  by  another  person,  is  deemed  lo  have  been  nnder 
In  Buboriliuntion  to,  tho  legal  title,  unless  the  pcemiseB  liave  been  hdd 
possessed  advereelv  to  the  legal  title,  for  twenty  years  before  the  oommm: 
ment  of  the  action. 

§  369.  Where  tite  occupant,  or  those  under  whom  he  claims,  ente 
into  the  possession  of  the  premises,  under  claim  of  title,  exclusive  of  > 
other  right,  fouoding  the  ulaim  npon  a  written  instmrnent,  as  being  a  d  . 
Tejaneo  of  the  premises  in  question,  or  upon  the  decree  or  judgment  p{ 
oompetent  court ;  and  there  has  been  a  continuotl  uecnpatlon  and  pwi 
■ion  of  the  premises,  included  in  the  instrument,  decree,  or  judgment,  Mi 
ioise  part  thereof,  for  twenty  yeard,  under  the  aatne  clnim  ;  the  premkof  i 
Included  are  deemed  to  have  been  held  adversely  ;  eicept  that  where  tb 
oonsiet  of  a  tract,  divided  into  Totd,  the  possession  of  '  ' 
a  posteaaion  of  any  other  lot. 

g  370.  For  tbo  purpose  of  Conatiluling  an  adverse  poaseaaion,  bj^' 
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eeree,  land  is  deemed  to  have  been  possessed  and  occnpied  in  either  of  tlM 
}Iloinng  Ciises : 

1.  Where  it  has  been  usually  cultivated  or  improved. 
i.  Where  it  has  been  protected  by  a  substantial  inclosure. 
S.  Where,  although  not  inclosed,  it  has  been  used  tor  the  supply  of  fuei, 
'of  fencing  timber,  either  for  the  purposes  of  husbandry,  or  for  the  ordi- 
uj  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  iraproyed,  the  portion 
'  the  farm  or  lot  that  has  been  left  not  cleared,  or  not  inclosed,  according 
the  usual  course  and  custom  of  the  adjoining  country,  is  deemed  to  have 
ten  occupied  for  the  same  length  of  time,  as  the  part  improved  and 
Jtiyated. 

§  371.  Where  there  has  been  an  actual  continued  occupation  of 
emises,  under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
mded  .rpon  a  written  ins.rument,  or  a  judgment  or  decree,  the  premises 
actually  occupied,  and  no  others,  are  deemed  to  have  been  held  ad 
reely. 

$  372.  For  the  purpose  of  constituting  an  adverse  possession,  by  a  per 

1  claiming  title,  not  founded  upon  a  written  instrument,  or  a  judgment  oi 

;ree,  land  is  deemed  to  have  been  possessed  and  occupied  in  either  of  th< 

lowing  cases,  and  no  others  : 

I.  Where  ic  has  been  protected  by  a  substantial  inclosure. 

I.  Where  it  has  been  usually  cultivated  or  improved. 

i  373.  Where  the  relation  of  landlord  and  tenant  has  existed  between 
'  persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  tha 
ilord,  until  the  expiration  of  twenty  years  after  the  termination  of  the 
&ncy ;  or,  where  there  has  been  no  written  lease,  until  the  expiration  of 
nty  years  after  the  last  payment  of  rent ;  notwithstanding  that  the  ten- 
has  acquired  another  title,  or  has  claimed  to  hold  adversely  to  his  land- 
[.  But  this  presumption  shall  not  be  made,  after  the  periods  prescribed 
his  section. 

.  374.  The  right  of  a  person  to  the  possession  of  real  property  is  nol 
»aired  or  affected,  by  a  descent  being  cast,  in  consequence  of  the  death 
i  person  in  possession  of  the  property. 

376.  If  a  person,  who  mi<;ht  maintain  an  action  to  recover  real  prop- 
r,  or  the  possession  thereof,  or  make  an  entry,  or  interpose  a  defence  or 
nterclaim,  founded  on  the  title  to  real  property,  or  to  rents  or  services 
of  the  same,  is,  when  his  title  first  descends,  or  his  cause  of  action  oi 
it  of  entry  first  accrues,  either  : 
.  Within  the  age  of  twenty-one  years  ;  or, 
I.  Insane ;  or, 

;.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
ninal  offence,  for  a  term  less  than  for  life ; 

?he  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  in  this 
e,  for  commencing  the  action,  or  making  thcentry,  or  interposing  the 
ence  or  counterclaim  ;  except  that  the  time  so  limited  cannot  be  extended 
re  than  ten  years,  after  the  disHi)Hity  ceased|  or  after  the  death  of  the 
son  so  disabled. 


TITLE 

n. 

A':tion»  othtT  than  for  the  r 

covinj  of  treat  firvperli/. 

1  m.  When  MtisfBclion  of  JBdRment 

upon  aXnind  barred  b] 

K7.  K&flcl  of  retnm  of  eincptloo. 

3B1.  When   pereon   limbie.   otc- 

S79.  LlmltelLou  of  istluu  lo  redeem 

wlthont  Ihe  8UW. 

ffiO.  0?h'"p^l'i'°dl.^nmit4.Uoo, 

RK.  Cauee    of   action    accniiiw 

twwo  ibB  death  of  «  le, 

8S1    Wllhin  Weotj  jears. 

or  lnt«atale,  and  the  gm 

38S.  Wltitd  nil  years. 

903.  No  limitation  of  sclion  on 

S9B.  W  IhJn  ona  year. 

DSt.  AcUoa'agiiBetdiieGton,  Bb 

sua.  W  bGD  CBoae  of  acUan  Hccrnea  un 

W.  Action  for  psnBlJy,  elt.,  by  nny 

mustbetnwrillng.        ^ 

perwm  wbo  will  rae. 

tae.  SiLCeptionE.  aa  In  pcrwna  t 
diaabmuea. 

aS8.  AeBod.  not  before  provided  for. 

889.  AcUODil  bylbf  people  subject  lo 

%  376.  [im'ii  isrr].    A  final  jud^m 

at  or  dBoroe  Cur  a  snin  of  mc 

In    I 


of    I 


Unit. 


Stall 


hundred  and  (eventeen  o£  this  act.  i3  preaumud  to  bo  paid 
BatirfBd,  after  the  eipication  of  tweatj  jeara  f  rom  the  lime,  whenttf] 
recovering  it  was  first  entitled  to  »  mandate  to  enforcs  it.  Ilia  prtM 
tiOD  ii  eoncluslie;  eiLovpt  as  against  a  person,  vtho,  within  twenty;] 
Iron  that  time,  makes  a  paymeut  Or  acliODwledges  au  Indebtednean  of.i 
part  of  the  anionnt  rei^nvered  by  tbe  judgment  or  decree  ;  or  bis  hd 
pOHOoal  represeiitHliTe ;  or  a  person  whom  be  otbemise  repreSenls,  I 
■a  acknowledgment  lauai  be  iu  writing,  and  signed  by  the  |>enoa  t 
chaiged  thereby. 

g  3T7<  If  the  proof  of  payment,  under  tbe  Uiat  seetioD,  consists  ol 
return  of  au  execution  partly  satisfied,  the  adverse  party  may  ebow,  in 
aioidance  of  the  effect  thereof,  that  the  alleged  pnrtial  satisfaction  did 
proceed  from  a  poyment  made,  or  a  sale  of  property  clitimed,  by  him,  ( 
a  person  whom  be  represents. 

g  373.  A  person  may  avail  himself  of  the  preaumplioo  created  b] 
but  section  but  one,  under  an  allegation  that  an  action  was  not  commel 
or  that  the  proceeding  ivas  not  taken,  within  the  time  thermn  limited. 

g  379.  An  action  to  redeem  real  property  from  a  mortgage,  with  ot  i 
out  an  account  of  rents  and  proBts.msy  be  maintained  by  the  mortgl 
or  those  claiming  under  him,  aguinst  the  mortgagee  in  posseseion,  orl 
elsiming  under  him,  unless  he  or  they  have  cuntiunoutd;  maintaioei 
adTeree  posaeaston  of  the  mortgaged  premii'ei,  for  twenty  yeura  aftei 
breach  of  a  condition  of  thf  mortgage,  ur  the  non-fulGUmenl  of  a  core 
therein  contained. 

%  380.  The  following  acCiona  muat  be  commeneed  witbiu  the  folio 
periods,  after  the  cause  of  action  has  accrued, 

I  391.  [ani'J  1877,]  Within  twenty  yeara; 


lna< 


ealed 


It  where  the  action  ia  brought  for  breach  of  a  covenant  ttt  mM 
„      St  lacambrancea,  the  cause  of  action  \b  Cot  the  purpose  of  Ihii  w 
•^^.  deemaii  to  bara  acerued  upoa  an  eiictiaD,anA  itM\i«tER«. 
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82.  [am'd  1877.]  Within  six  years : 

kn  action  upon  a  contract  obligation  or  liability,  express  or  implied  ; 
t  a  judgment  or  sealed  instmment.  • 

ka  action  to  recover  upon  a  liability  created  by  statute ;  except  a  pen- 
r  forfeiture. 

in  action  to  recover  damages  for  an  injury  to  property,  or  a  personal 
;  except  in  a  case  where  a  different  period  is  expressly  prescribed  io 
bapter. 

in  action  to  recover  a  chattel. 

in  action  to  procure  a  judgment,  other  than  for  a  sum  of  money,  on 
ound  of  fraud,  in  a  case  which,  on  the  thirty-first  day  of  December, 
!en  hundred  and  forty-six,  was  cognizable  by  the  court  of  chancery, 
ause  of  action,  in  such  a  case,  is  not  deemed  to  have  accrued,  until  the 
'ery,  by  the  plaintiff,  or  the  person  under  whom  he  claims,  of  the 
constituting  the  fraud. 

in  action  to  establish  a  will.  Where  the  will  has  been  lost,  eon- 
I,  or  destroyed,  the  cause  of  action  is  not  deemed  to  have  accrued, 
the  discovery,  by  the  plaintiff,  or  the  person  under  whom  he  claims,  of 
icts  upon  which  its  validity  depends. 

An  action  upon  a  judgment  or  decree,  rendered  in  a  court  not  of  record, 
)t  where  a  transcript  shall  be  filed,  pursuant  to  section  thirty  hundred 
eventeen  of  this  act,  and,  also,  except  a  decree  heretofore  rendered  in 
TOffate's  court  of  the  state.  The  cause  of  action,  in  such  a  case,  is 
ed  to  have  accrued  when  final  judgment  was  rendered. 

183.  [am'd  1877.]  Within  three  years  :  ', 

An  action  against  a  sheriff,  coroner,  constable,  or  other  officer,  for  the 
ayment  of  money  collected  upon  an  execution. 

An   action  against  a  constable,  upon  any  other  liability  incurred  by 
)y  doing  an  act  in  his  official  capacity,  or  by  the  omission  of  an  official 
except  an  escape. 

in  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the  action 
en  to  the  person  aggrieved,  or  to  that  person  and  the  people  of  the 
;  except  where  the  statute  imposiug  it  prescribes  a  different  lim- 
1. 

An  action  against  an  executor,  administator,  or  receiver,  or  against 
rustee  of  an  insolvent  debtor,  appointed,  as  prescribed  by  law,  in  a 
i  proceeding  instituted  in  a  court  or  before  a  judge,  brought  to  recover 
ttel,  or  damages  for  taking,  detaining,  or  injuring  personal  property, 
!  defendant,  or  the  person  whom  he  represents. 
An  action  to  recover  damages  for  a  personal  injnry,  resulting  from 
ence. 

84.  Within  two  years : 

An  action  to  recover  damages  for  libel,  slander,  assault,  battery,  oi 

imprisonment. 

An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the  people  ol 

cate. 

86.  Within  one  year : 

An  action  against  a  sheriff  or  coroner,  upon  a  liability  incur?aa  by 
>y  doing  an  act  in  his  official  capacity,  or  by  flie  omission  of  an 
I  duty ;  except  the  non-payment  of  money  collected  upon  an  execu^ 

An  action  against  any  other  offiner.  fo"  ^>i«  esuaoA  of  a  prisea** 
ed  or  imprisoned  by  virtue  of  a  civil  manaaib. 

86.  In  an  action  brought  to  recover  a  balance  due  upon  ii  m\x\\x«\ 
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open,  and  current  Bocouat,  where  there  bai-e  been  reciproc*!  deoande  b 
IrieD  "k*  purties,  tlie  cause  of  Rctiou  is  deemed  to  bave  accrued  from  tf 
tilde  ot  the  last  item,  proved  ia  tie  aocount  on  eitliet  ai ' 

§  387.  An  action  upon  a  slaiuto  for  a  penalcj  ot  forfeiture,  given  wbol 
•r  parti}'  to  any  persoD  irha  will  proBecule  (or  tlie  same,  rouBl  be  eoB 
Beaced  within  one  jear  after  the  comnuBsion  of  the  offooce ;  and  if  tl 
•ciion  is  not  rommeoced  within  the  year  by  a  private  peraoo,  it  m«y  t 
oommeDced  witliin  two  years  thereafter,  in  behalf  of  the  people  of  the  StM. 
by  the  Atiorttey-GoDDral,  or  the  dlBtrict-attorue;  of  the  couiity  whera  tl 
otTcDce  was  committed. 


g  389.  The  limitations,  prescribed  in  tbis  title,  apply  alike  to  ai 
brought  in  the  name  of  the  people  of  the  State,  or  for  their  benefit.  • 
Adtions  by  private  perBons. 

§390.  Where  a  cause  of  Bctiou,  which  does  not  involve  the  litletog 
posaeaaion  of  real  property  within  the  Stale,  accrues  against  a  peraon,  wt 
is  not  then  a  resident  of  the  State,  an  action  canoot  be  brought  tbereoD  b 
court  of  the  State,  ugntnsl  him  or  bia  perauoal  representative,  after  the  H 

furation  of  the  time,  limited,  by  the  laws  of  hi9  residence,  for  brlngkc 
ika  action,  exc^t  by  a  reaiden't  of  the  State,  and  in  one  of  the  followB 

1,  Where  the  cause  of  action  originally  accrued  iu  favor  of  a 
the  Btale. 

8,  Where,  before  the  aipiralJon  of  the  time  ao  limited,  the  penMVi 
whose  foTor  it  originally  accrued,  was  or  became  a  resident  of  the  SlaMii 
the  cause  of  action  was  assigned  to,  and  thereafter  continuously  ownJid  ^ 
a  reaident  of  the  State. 

§391.  [ainW  1977.]   If  a  person,  against  whom  a  cau      _ 

die*  without  tlie  State,  the  time  which  elapsea  between  his  death,  and  tl 
expiration  of  eighteen  montlis  after  the  issiifng,  within  the  State,  otfl 
tei^  ICBlamentary  or  letters  of  administration,  ia  not  a  part  of  tl  ~ 
limited  for  the  commenceinent  of  an  action  therefor,  against  bia  e 
or  administrator. 

g  393.  [am'if  1377.]  For  the  pui^ose  of  computing  the  time, 
which  an  nclioo  must  be  commenced  in  a  court  of  the  State,  by  ai 
or  admiuistrator,  to  recover  persona.!  property,  taken  after  the  death'^ 
testator  or  intestate,  and  before  the  issning  of  tetters  testamentary  ttl 
teri  nf  administration  ;  or  lo  reaover  damages  for  taking,  detaining,  O^ 
luring  personal  property  within  the  aame  period;  the  letters  a""  '  — 
have  been  issued,  within  six  years  after  the  death  of  the  teati 
late.  But  where  an  action  ia  barred  by  thia  section,  any  of  the  next  of  g 
legatees,  or  creditors,  who,  at  the  lime  of  the  transaction  upou  whin 
might  have  been  founded,  waa  within  the  age  of  tweiity.ono  yearg,  or  inl* 
or  impriaooed  on  a  criminal  charge,  may,  within  five  years  after  the  H 
tion  of  such  a  disability,  maintain  an  ucCion  to  recover  damages  by  iT 
thereof :  iu  which  he  may  recover  auch  sum,  or  the  value  of  such  prof 
■a  he  would  have  roodved  upon  the  Gnal  dietributioa  of  the  intate. 
aecioa  bad  been  seasonably  commenced  by  the  executor  or  ftdnbll 
S  393,  Tbis  chapter  doai  aol  ailect  att  &ct.\QQ  Vi  vutSTce  tha  d 


UMITATIONS. 


g§  894.  899 


t  bill,  note,  or  other  evidenoe  of  debt,  issued  by  a  moneyed  coipoiation,  ot 
imwd  or  put  in  circulation  as  money. 

§  394.  [am^d  1877.]  This  chapter  does  not  affect  an  action  against  a 
firector  or  stockholder  of  a  moneyed  corporation,  or  banking  association, 
to  recoFer  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability  created 
\j  kw ;  bnt  such  an  action  must  be  brought  within  three  years  after  the 
erase  of  action  has  accrued. 

§  395.  An  acknowledgment  or  promise,  contained  in  a  writing  signed 
kjf  the  party  to  be  charged  thereby,  is  the  only  competent  evidence  of  a  new 
•reoDtinuing  contract,  whereby  to  take  a  case  out  of  the  operation  of  this 
We.  But  this  section  does  not  alter  the  effect  of  a  payment  of  principal 
*  interest. 

§  396.  If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
fieept.for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other  officer  for  an 
CMipe,  is,  at  the  time  when  the  cause  of  action  accrues,  either : 

1.  Wkhin  the  age  of  twenty-one  years ;  or, 

1  Insane ;  or, 

I.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criainal  offence,  for  a  term  less  than  for  life  ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  in  this 
tUe  for  commencing  the  action ;  except  that  the  time  so  limited  cannot  be 
tttended  more  than  five  years  by  any  such  disability,  except  infancy  ;  or, 


h  any  case,  more  than  one  year  after  the  disability  ceases. 

f  397.  A  cause  of  action,  upon  which  an  action  cannot  be  maintainedi 
H  prescribed  if  this  title,  cannot  be  effectually  interposed  as  a  defence  or 
•Mnterdaim. 

TITLE  III. 
General  provuioru. 


When  action  deemed  to  be  com- 
menced. 

Attempt  to  commence  action  in  a 
court  of  record, 
^n.  Id.;  in  a  court  not  of  record. 
iWL  Sxceptlon,  when  defendant    if 

without  the  State. 
fll  Id.;  when  a  person,  entitled,  etc., 
dkn  before  limitation  expires. 
Id.;  when  a  person  liable,  etc., 
dies  within  the  State. 
'#L  In  niits  by  aliens,  time  of  dis- 
aMlity  in  case  of  war  to  be  de- 
dneted. 
Provieion   where  judgment  has 

been  reversed. 
Stay   by  injunction,  etc.,  to  be 
mncted. 


407.  Certain  actions  by  a  principal, 
for  miscondact  of  an  agent,  etc. 

406.  Disability  must  exist  when  right 
accmes. 

409.  If  several  disabilities,  no  limita- 

tion until  all  removed. 

410.  I^ovision  when  the  action  cann«t 

be  maintained  without  a  de- 
mand. 

411.  Provision  in  case  of  submission 

to  arbitration. 

412.  Provision  when  action  is  discon* 

tinned,  etc.,  after  answer. 

413.  How  objection  taken,  under  this 

chapter. 

414.  Cases  to  which  this  chapter  ap- 

plies. 

415.  Mode  of  computing  periods    li 

limitation. 


■4 


i 


398.  [am'</ 1877.]  An  action  is  commenced  against  a  defendant, 
the  meaning  of  any  provision  of  this  act,  which  limits  the  time  for 
■encing  an  action,  when  the  summons  is  served  on  him  ;  or,  on  a  co- 
dant  who  is  a  joint  contractor,  or  otherwise  united  in  interest  with 

199.  An  attempt  to  commence  an  action,  in  a  court  of  record,  \% 
ileat  to  the  oomweneement  thereof  againat  each  defendant,  wVO:i\T>  \.V* 
dy  of  moh  proriaion  of  this  act,    which  limits    the   time  lot 
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menejag  an  aclion,  when  the  aummoas  is  delitarcil,  wiih  Ibc  intent  tii 
■bull  be  aotuall.v  served,  to  the  gheriff,  or,  where  the  Bherill  ia  a  part;, 
coroner  of  the  countj,  in  wliiuh  that  defendiinl  or  one  of  iwo  or  mor 
^IiJendiinta,  who  ore  joint  conlracWra,  or  olherwifle  miiled  in  inlereat 
liini.  resides  or  hut  resided ;  or,  if  ihe  defendant  ia  a  Mtrporatlon,  to  a 
wffiter  of  the  countj,  in  whith  it  is  eatablished  bj  law,  or  wherein  its  gei 
fcuBineaa  is  or  waa  luBt  transacted,  or  wherein  it  lieepn  or  last  liapt,  an  ( 
for  the  transaetion  of  businese.  But  in  order  to  entitle  a  plaintiff  ta 
benefit  of  this  section,  the  delivery  of  the  ^urDmona  to  an  officer  mat 
foJhiwod,  within  sixty  daya  after  the  eipirritioQ  of  the  lime  limited  ten 
■clwai  commencement  of  lh«  action,  by  personni  service  thereof  upol 
defendant  sought  lo  ba  charged,  or  by  the  Urat  pubiioation  of  the  aomni 
aa  against  that  defeodaol,  pursuant  to  au  order  for  service  upon  hii 
that  manner. 

g  400,  The  laat  section,  excluding  the  provision  requiring  a  pubUci 

«r  service  of  Ihe  summons  within  aiity  days,  applies  lo  an  attempt  to  I 

meBcean  notion  in  a  court  not  of  record,  whore  tha  summons  i«  delir 

to  aa  officer  authorited  to  serve  tlie  same,  within  the  city  or  town  wht 

the  person  resides  or  the  corporation  ia  located,  as  specified  in  tbtt  Hot 

*         pronded  tbatautual  service  thereof  ia  made  with  due  diligenM. 

AL      g401.    [am-(]l37r.I8SS.]    ir.whcnlbocauaeotacHon  accmeaagiinita 

I      ton  he  lewilhooCtlie  Htate,  the  acUon  maj  be  coiumancod  wltUn  the  time  lltt 

therefor,  afUr  his  return  iuio  the  Btatc    If,  af Ice  acBueaof  notioa  hua0)| 

sgaiuBl  the  person,  ho  departs  from  and  rcsidcB  without  the  State  and  MM 

«onUuuouBly  absent  thcrstrom  tor  tiio  epnco  of  one  jcnr  op  more,  or  ir,  wUI 

the  knowlftlge  of  Ilio  person  entitled  tomnintslD  lhDai]tion,her«idoiiiltV* 

State  nndet  a  false  name  the  lime  of  hia  absenpaor  of  such  leBldence  wll§ 

State  nD<l«r  snch  false  name  Is  Tint  a  part  of  ibe  time  limited  for  tha  ooUB 

I      mentor  the  aclion.    Uat  this  section  docaiioCapplf  while  a  deslgnatloa  nd 

vresriltH-d  in  section  fonthotidrcd  and  thirtrot  In  snbdlTiaion  second  Of  ■ 

fODc  hnndred  and  ttilrt}'-twa  of  this  net  remains  in  forces 

J  403.  If  a  person,  entitled  to  maintain  an  action,  dies  before  Ute4 
on  of  tbe  time  limited  lor  the  commcnccmenl,  thereof,  &nd  the  WU 
action  snrvlves.  an  action  may  be  commenced  by  his  representatin,  I 
tbe  expiration  of  that  Ume,  and  within  one  year  after  hlii  death.  '  i 
I  g403.  [om'il  1879,1801.]  The  termof  eighteen  monthsaftertbqf^ 
L  -within  this  BtaUs,  Of  h  porsoo  against  nhom  a  caoee  of  acUon  eslate,  9t 
poraon  who  shall  have  died  within  sixty  days  after  an  attempt  shall  J 
bena  nmde  to  commence  an  action  against  him  pursuant  to  the  prt ' 
of  section  Uiree  hundred  and  ninety-nlno  of  thja  act,  is  not  a  put 

Hme  limited  for  tho  commencement  of  an  action  against  I ' 

admlnlstrBtor.    U  letters  testamentary  or  letters  of  admli 
'  ills  est&to  are  not  issned,  wlthla  the  state,  at  least  six  months 
espiration  of  the  time  to  brinir  the  action,  as  extended  by  Ihi 

Srovlstua  of  this  section,  the  term  of  one  year  after  end)  letters  aiel 
not  a  part  of  the  lime  limited  for  tho  coimoencement  of  snch  i 
§  401,  Where  a  person  is  disabled  to  sue  in  the  courts  of  the 
eawn  of  either  party  being  an  alien  subject  or  citizen  of  a  country  _. 
ith  the  Unitad  States,  thi  time  of  the  continaance  of  the  disabiJilj  Ujj 
part  of  the  time  limited  for  ibe  oommenuement  of  tlie 
g  406.  U  an  action  ia  commeni'ed  within  the  lime  limited  iberefor, 
•  judgment  therein  is  reversed  on  appeal,  williout  awarding 
(be  BotioD  is  terminated  in  any  oiber  manner  than  by  a  voluntarj  dl 
«/nuaDi?e,  a  dismissal  of  the  wmpluint  for  neglect  to  proaecuie  i|— ™ 
«ra  Baal  Judgateat  upon  the  inerAs  ■,  Vbe  vW\lAiV,«c,if  h«  "" 
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of  action  sorrires,  bis  representative  may  commence  a  new  action  fof 
Ibe  same  cause,  after  the  expiration  of  the  time  so  limited,  and  within  one 
fMf  after  such  a  reversal  or  termination. 

§  406.  Where  the  commencement  of  an  action  has  been  stayed  by  in- 
JDDCtion,  or  by  other  order  of  a  court  or  judge,  or  by  statutory  prohibition, 
the  time  of  the  continuance  of  the  stay  is  not  a  part  of  the  time,  limited  for 
the  commencement  of  the  action. 

§  407*  Where  an  injury  results  from  the  act  or  omispion  of  a  deputy  or 
■gent,  the  time,  within  which  un  action  to  recover  damages  by  reason 
tlwreof,  mnst  be  commenced  by  the  principal,  against  the  deputy  oi'  agent, 
most  be  computed  from  th€^  time,  when  a  judgment  against  the  principal, 
for  the  act  or  omission,  is  first  recovered  by  the  aggrieved  person  ;  and  a 
labsequent  reversal  or  setting  aside  of  the  judgment  docs  not  extend  the 
time. 

$  408  A  person  cannot  avail  himself  of  a  disability  unless  it  existed 
when  his  right  of  action  or  ti  entry  accrued. 

§  409,  Where  two  or  more  disabilities  co-exist,  when  the  right  of  action 
«r  of  entry  accrues,  the  limitation  does  not  attach,  until  all  are  removed. 

S  410.  Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a  per- 
MB  to  maintain  an  action,  the  time,  within  which  the  action  must  be  com- 
■meed,  most  be  computed  from  the  time,  when  the  right  to  make  the 
ienand  is  complete ;  except  in  one  of  the  following  cases  : 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  money  or 
property,  by  an  agent,  trustee,  attorney,  or  other  person  acting  in  a  fiduciary 
ctpacity,  the  time  mnit  be  computed  from  the  time,  when  the  person,  hav- 
■ff  the  right  to  make  the  demand,  has  actual  knowledge  of,  the  facts,  upon 
wflch  that  right  depends. 

8.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at  n  fixed  time, 
kot  only  upon  a  special  demand,  or  a  delivery  of  personal  property,  not  to 
ke  returned,  specifically  or  in  kind,  at  a  fixed  time  ur  upon  a  fixed  contin- 
|Bcy,  the  time  must  be  computed  from  tiie  demand. 

^  411.  Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
■ve  entered  into  a  written  agreement  to  submit  to  arbitration,  or  to  refer 
Ae  cause  of  action,  or  a  controversy  in  which  it  might  be  available,  or  have 
|Hered  into  a  written  submission  theieof  to  arbitrators ;  and  before  an 
nftrd,  or  other  determination  thereupon,  the  agreement  or  submission  is 
nvoked,  so  as  to  render  it  iucfi'ectual,  by  the  death  of  either  party  thereto, 
L*  by  the  act  of  the  person  against  whom  the  action  might  have  been 
I  bought ;  or  the  execution  thereof,  or  the  remedy  upon  an  award  or  other 
plcraiination  thereunder,  is  stayed  by  injunction,  or  other  order  procured 
(1y  him  from  a  competent  court  or  judge ;  the  time  which  has  elapsed, 
kitween  the  entering  into  the  written  submission  or  a^Teemcnt,  and  the 
[Mrocation  thereof,  or  the  expiration  of  the  stay,  is  not  a  part  of  the  \;iisie, 
tiaited  for  the  commencement  of  the  action. 

1 412.  Where  a  defendant  in  an  action  has  interposed  an  answer,  in 
ppport  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon  a  defence 
counterclaim  then  existing  in  his  favor,  the  remedy  upon  which,  at  the 
rlilfhtt  of  the  commencement  of  the  action,  was  liot  barred  by  the  provisions 
diis  chapter;  and  the  compiaitit  is  dismissed,  or  the  action  is  discon- 
or  abates  in  consequence  of  the  plaintiff's  death  ;  the  Wme  "v\v\ci\i 
id  between  the  commencement  and  the  terminatiou  ot  X\\e  a-cXXau, 
Mjmrt  of  the  time,  limited  for  the  commencement  of  an  u.ct\OT\  V>^  \Xi^ 


cuiiiii!;.si.:i!:Mi!:.VT  ujf  aotios. 

L'lifiD  ao  inwrpoeed  a«  k  d«fCM)| 
iLIiGr  Bi^tion    broagbl   bj  ih*  sc 
>r  uuder  him. 

g  413.  The  objeution,  that  ihe  action  was  nai  commenDed  within  tl 
time  limiled,  CUD  be  taliea  oul}'  by  aaaver.  The  coTreBpoiiQiug  objeistlt 
to  a  delaaue  or  coimterdaini  can  be  tuken  onl;  b}  repif  ;  except  wbara 
reply  is  uut  riKiuired,  ia  OL'der  to  enable  ttie  plniDtiO!  b  ' 
filL-l,  upun  na  ullegilion  uoiilaiued  iu  the  anavror. 
»%  Hi.  Tbe  provisions  of  thia  chapter  apply,  and  consCituti)  the  oniy  nlll 

of  limitHtion  apphcuble,  to   a  Civil  autiou  or  speuial  prQceeding.  e ' 

oue  o[  the  (ollowing  ciises  : 

1.  A  mme,  whura  a  different  limllstion  ia  Bpeaiallj  prescribed  by  Uv^ 
a  shorter  limitation  in  prescHbed  by  tbe  writieu  contract  ol  tUe  partish. 

a.  A  cause  of  nctioo  or  a  defence  ntiich  accrueit  belore  the  tif>t  (Uji 
Julji,  eighteen  huudraU  and  forty-eigbt.     The  swtutes  then  in  force  g| 
ffitb  reapeut  to  suuii  a  cause  of  action  or  deFeace. 

3.  A  case,  not  iuoliided  in  tbe  last  subdiviEion,  in  which  a  peraon  ii 
tied,  when  tliia  aul  lalieB  effect,  to  commence  en  ectioti.  or  u>  inettl 
■pecml   proceeding,  or   to   tulte   nny   pioceeding   t 
remc^dy  upun  a  jui'.gnieuc,  where  he  vooimencea,  instituies,  or  oCbenvlH  t 
BOrta  io  the  same,  Iwfore  the  elpiracion  ol  two  years  at ter  this  i   '  '- 
effect ;  in  either  r.(  wbicb  eases,  the  provisions  ol  luw  apphcabli 
unmediKtely  betore  this  act  takes  ciTect,  continue  to  be  su  upplioi 
ivithBtauding  the  repeal  [heieof. 

i.  A  caae,  wneie  the  time  to  uommenoa  an  iwtion  h^a  expired,  <r 
■ct_takeB  effes't, 

''  oution,"  uontained  in  this  otaapter,  ia  to  be  uonatruBd,  > 
b  ueceSBary  bo  to  do,  xil  including  s  Bpecml  proceeding,  s 
therein,  rr  in  uu  action. 

%  41fi.  Tiie  pei'iudB  of  limitation,  prescribed  by  this  chapter,  ei«ept< 
otbernnBe  dpeeially  piwuiiibed  therein,  must  be  computed  tram  the  tiiM. 
.  the  aaciiiing  of  the  ifghl  i«  i-elief  by  action,  special  proceeding,  detene^f 
otlwrvise,  uk  the  ciute  reiiuii'ea,  to  the  lime  wnen  tne  claim  to  that  re^ 
activilly  lulerpUBcd  by  the  paLti,  as  a  plninim  oi 
liclal'  acuui.  01  ^peuiul  piOLtcJing. 

CHAPTER   V. 

COMMENCEMENT  OF  AND  PARTIES  TO  AN  ACTIOSC 

TITLE    I.— COKJlEtiCIUENT    or    *S    ACTIOS. 
TITLE  n.— PlKtlKB    TO    AH    ACTION, 

TITLE  I. 
CommencemeiU  of  an  action, 
Abticlb  1.  Tbe  BnmmoDS  and  aFcorapanylng  papora :  personal  ai 
1.  Sabsliiatea  for  persDual  aervicc  In  epeclal  eaaea. 
ARTICLE   FIRST. 
Tai  Sii¥vo!ia  and  Acooupis 


rued,  wiM 
.jprocwB 


CO>[M£NC£M£NT  OF  ACTION. 
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tiee   witli   fiiiBmoiii ;    coiim- 
qaence  of  taiinre. 
I  tfO.  Oases  wnere  sneli  service  must 
b^maae. 

m.  Appearance  of  defendant. 

4S&  When  aef  endant  mnat  answer  at 
time  or  appeanng. 

OB.  Notice  of  no  personal  eJaim  ; 
eftect  of  service  tHereof . 

4N.  KSect  of  voiontazy  appearance. 

«j5.  Summons  ;  wneu  and  by  whom 
served.    SHentt's  daty. 

«i8.  Uow  personal  service  of  sum- 
mons made  npon  a  natural  per- 
son. 

tfi,  4S%.  Id. ;  in  certain  cases  of  in- 


fancy, or  lunacy,  etc;,  not  Ja* 
diciallv  declared. 
I  429.  Id. ;    when   aenvery  of  copy  to 
lunatic  aispeased  with. 

480.  Designation,  by  a  resident,  of  a 

person  npon  woom  to  serve  a 
summons  daring  his  aosence ; 
eltect  and  revocation  thereof. 

481.  Uow  personal   service  of  sum 

mons  made  upon  a  domestic 
corporation. 

482.  Id. ;  upon  a  foreign  corporatioiL 
488.  Ser\'ice  or  process,  etc.,  to  co% 

menco  a  special  proceeamg.    * 
484.  Proof  of  service    of  summoas. 
etc. ;  how  made. 


§  416.  A  civil  action  is  commenced  by  the  service  of  a  summons.  But 
from  the  time  of  the  granting  of  a  provisional  remedy,  the  court  acquires 
JDrisdiction,  and  has  control  of  all  the  subsequent  proceedings.  >tever- 
tinless,  jurisdiction  thus  acquired  is  conditional,  and  liable  to  be  divested, 
k  a  case  vrhere  the  jurisdiction  of  the  court  is  made  dependant,  by  a  special 
provision  of  law,  upon  some  act,  to  be  done  after  t^e  granting  of  the  pre- 
Tiiionai  remedy. 

U  417.  lam*d  1879.]  The  summons  must  contain  the  title  of  the  action, 
■eaifyiiig  the  court  in  which  the  action  is  brought,  the  names  of  the  par- 
tM  to  the  action,  and,  if  it  is  brought  in  the  supreme  court,  the  name  of 
the  county  in  which  the  plaintiff  desires  the  trial ;  and  it  must  be  subscribed 
ky  the  plaintliTs  attorney,  who  must  add  to  his  signature  his  office  address, 
ipedfying  a  place  within  the  state  where  there  is  a  post-office.  If  in  a 
iSty,  he  must  add  the  street  and  street  number,  if  any,  or  other  suitable 
ifliignation  of  the  particular  locality. 

J  418.  lam^d  1877.J    The  summons,  exclusive  of  the  title  of  the  action 
the  subscription,  must   be  substantially  in  the  following   form,  the 
.  Uniks  being  properly  filled : 

;  ''To  the  above  named  defendant:  You  are  hereby  summoned  to  answer 
At  complaint  in  this  action,  and  to  serve  a  copy  of  your  answer  on  the 
ihiatiff's  attorney  within  twenty  days  after  the  service  of  this  summons, 
Kdnsive  of  the  day  of  service  ;  and  in  case  of  your  failure  to  appear  or 
er,  judgment  will  be  taken  against  you  by  default,  for  the  relief  de- 
Maded  in  the  complaint. 
Dtted 
The  summons  is  deemed  the  mandate  of  the  court. 

{419.  latn'd  1879.]     A  copy  of  the  complaint  may  be  served  with  the 
■UDons.     If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
lluiitiff  cannot  take  judgment  by  default  without  application  to  tlie  court, 
either  the  defendant  appears,  or  by  a  notice  is  served  with  the  sum- 
stating  the  sum  of  money  for  which  judgment  will  be  taken,  and  the 
ia  one  embraced  in  the  next  section. 

{420.  [am'cf  1877. J  Judgment  may  be  taken  without  application  to 
>oourt,  where  the  complaint  sets  forth  one  or  more  causes  of  action, 
'  consisting  of  the  breach  of  an  express  contract  to  pay,  absolutely  or 

a  contingency,  a  sum  or   sums  of  money,  fixed  by  the  terms  of  the 
or  capable  of  being  ascertained  therefrom,  by  computation  only ; 

express  or  implied  contract  to  pay  money  received  or  disbursed,  or 
tYilne  of  property  delivered,  or  of  services  rendered  by,  to,  or  toi  Wife 
I  of,  the  defendant  er  a  third  person  ;  and  thereupon  demands  *^Md^m«ii\i 
It  MB  of  moB0jonJf.     Thin  section  includes  a  case,  where  the  \>x%ifi^ 
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eC  the  i^aiitraot,  sel  farih  in  ttie  comptiiai,  IB  onl;  partial ;  or  wbere  I 
uompluiat  ahotva  tlmt  Lfae  Bmoiicit  o[  ibe  plniutifF's  demand  b 
duued  by  payjnent,  counleruluim,  ur  otber  eredil. 

^  431.  The  lieleiidant'B  appeiiruut'e  diubi  bo  made  bj  aerTicg  upon  < 
plaiDLilTB  attDrnev,  within  tWGQ[;  dnjrs  after  Bervice  of  tbe  BummCin' 
cluaiTe  at  the  daj  of  service,  u  aotiue  of  appeurnnce,  or  a  copj  of  a  d 
ni'  DJ  ol  ail  uiiswer.  A  uotice  or  pleuding,  ao  served,  miiBt  be  aubsedll 
by  Uie  ddiEiidaiil's  attorQe;,  «ho  must  add  to  bia  aiguatura  bis  office  ad'Icfl 
wilb  the  pnrticulnrs  praeuribed  in  sectiuii  luLir  hundred  anil  aevenieen 
riUB  act,  coQceruing  ttie  ottiee  addieaa  uf  the  pluintlfTs  attorney. 

S  422.  {am'd  18TT.J  A  dctendant,  upon  wham  tbe  plninliff  bas 
wlSi  llie  smumonSi  a  copy  ol  tne  complaint,  must  serve  a  copy  of  hii  i 
murroT  or  ansver  upon  the  pinintiff'a  attorney,  before  tbe  expii'BtiQii  ol  I 
time,  within  whicn  the  aiimnions  retiuirea  liim  w  anawor.  If  a  uopy  ol  I 
complaint  ia  not  ao  aervell,  a  notice  of  appearance  entitlea  him  only  tOt 
tico  ol  the  BuMequeht  pioceedmgs,  iinlesa  ivithiD  the  suiue  time  be  deuan 
[he  Betrice  ot  a  copy  ol  toe  complaint,  ua  prescribed  in  section  four  lia 
dred  and  s<>Tenty-nme  ol  this  act. 

g  423.  lama  i87T.j  Where  a  peraonul  claim  is  not  made  Bgninl 
fendnnt,  a  notice,  suoacrilied  by  the  ptalntilf'a  attoviiey,  setting  loi 
gaueral  object  ol  tbe  action,  a  iiricl  dcdcripliOD  nf  tlic  property  affeclal] 
it,  if  it  allect  specihc  rea)  or  persons]  property,  ami  thnt  a  personal  claiut 
IIOL  miiili!  iigninat  blm,  may  be  Bci-ved  wiib  tbe  flummoiia.  II  tbe  "  " 
ant  so  served,  uureaaunatily  delenus  iLe  action,  costs   may   be  n 

U  424.  A  voiuntsrj'  general  appearance  of  tlie  defenOant  is  equivilntt 
rtAi'AnnjkJ  KprvifW  nl  Lhp  fiiimmanp  iinnn  liim.  ^ 


g  42&.  Tbe  SI 

to  the  action,  except   ivu 

Tbe  plalntilf'B  atloi-ney  m 

within  w  hi  ell  the  service  thereof  luusl  lie  mnde  :  in  thai  uast 

cannot  be  made  attemarus.     Wnere  a  suinmons  is  itcllvereil  t<^ 

the  alieiiS  of  the  coaniy,  wnerein  tne  delcuaaiit  is  found,  the' 

«erve  It,  and  returu  it,  vrlth  proof  ol  aervice,  to  the  plaii '' 

with  i-eaBonable  diligence. 

^  42fi.  FersoiiDl  service  ot  the  aummons  upon  a  defeDdaiit,'M._ 
oral  pevaoii,  must  be  made  by  aelivering  a  copy  tbereot,  willli^Jd 

1.  It  tbe  defendant  Is  an  Infant,  under  the  age  of  fourteen 
infant  in  person,  und  also  to  tiis  latner,  motnei,  ui  guurdian ; 
eone  within  tbe  Ktate,  to  the  person  having  tbe  caie  and  o 
or  with  whom  be  resides,  oi  in  ntiose  service  be  la  employed. 

2.  It  the  delendant  is  a  person  judiumliy  deuiaied  tu  t 
■nanago  hie  aDairs,  in  conseiiueucc  at  lunacy,  idiocy,  ur 

I     nesa,  iind  for  wliom  a  uooioiitlee  nas  (leeii  appointed,  to  t 
I    tlso  to  the  delendaot  In  person. 

a.  [addetl  IHIO.J  If  tbe  actiaa  is  agamat  a  aaenS,  lot 
Id  Mctionond  hundred  and  tilty-eiglit  uJ  tuis  act,  by  deiivetiuy 
lendani  in  person,  or  to  his  uadei-siieriH  m  pei  ton,  ot  at  lis  ■ 
■bariti  during  the  hoars  nrben  it  is  rec|Uircd  Oj  law  10  be 
4*puty-Bherin  or  a  clerk  in  tbe  employment  of  tne  ahGiiS, 
ib  oharge  el  tbe  office. 
rf.  Jii  ju^  otber  uaae,  to  the  dulenilnni  "mi  Devaon. 


II  ttJERVIOE  OF  SUMMONS.  g§  427-480 

§  427*  If  the  defendant  is  an  infant  of  the  age  of  fourteen  years,  ov 
ipvarda.  or  if  the  court  has,  in  its  opinion,  reasonable  ground  to  believe, 
that  the  defendant,  by  reason  of  habitual  drunkenness,  or  for  any  other 
mue,  is  mentally  incapable  adequately  to  protect  his  rights,  although  no^ 
jodidally  declared  to  be  incompetent  to  manage  his  affairs,  the  court  may, 
in  its  discretion,  with  or  without  an  application  therefor,  and  in  the  defend 
ant'i  interest,  make  an  order,  requiring  a  copy  of  the  summons  to  be  also 
M?ered,  in  behalf  of  th.'  defendant,  to  a  person  designated  in  the  order 
lod  that  service  of  the  aommons  shall  not  be  deemed  complete,  until  it  is 
M  delivered.  * 

1 428.  [iwi'd  1877.]  In  a  case  specified  in  subdivision  first  or  second  of 
Notion  four  hundred  and  twenty-six  ot  tliis  act,  where  the  court  has,  in  its 
ipuiion,  reasonable  ground  to  believe,  that  the  interest  of  the  person,  other 
than  the  defendant,  to  whom  a  copy  of  the  summons  has  been  delivered,  is 
adverse  to  that  of  the  defendant,  or  that,  for  any  reason,  he  is  not  a  fit 
penon  to  protect  the  rights  of  the  defendant,  it  may  likewise  make  un  order, 
tt  prescribed  in  the  last  section.  In  a  case  specified  in  subdivision  second, 
(he  court  may,  as  a  part  of  the  same  order,  or  by  a  separate  order,  made, 
in  like  manner  and  upon  like  ground,  at  any  stage  of  the  action,  appoint  a 
ipecial  guardian  ad  litem  to  conduct  the  defence  for  the  incompetent  de- 
bndant,  to  the  exclusion  of  the  committee,  aud  with  the  same  powers, 
ndaubject  to  the  same  liabilities,  as  a  committee  of  the  propeny. 

I  429.  Where  the  defendant  has  been  judicially  declared  to  be  incom- 
feieat  to  manasre  his  affairs,  in  consequence  of  lunacy,  and  it  appears 
ittisfaetorily  to  tne  court,  by  affidavit,  that  the  delivery  of  a  copy  of  the 
MBiBODS  to  him,  in  person,  will  tend  to  aggravate  his  disorder,  or  to  lesson 
Ihi  probability  of  his  recovery,  the  court  may  make  an  order,  dispensing 
*iUi  such  delivery.  In  that  case,  a  delivery  of  a  copy  of  the  summons,  to 
ieoBuaittee  duly  appointed  for  him,  is  sufficient  personal  service  upon  the 

J  430.  A  resident  of  the  State,  of  full  age,  may  execute,  under  his  hand, 
acknowledge,  in  the  manner  required  by  law  to  entitle  a  deed  to  be  re' 
ttded,  a  written  designation  of  another  resident  of  the  State,  as  a  person 
^  whom  to  serve  a  summons,  or  any  process  or  other  paper  for  the  com- 
—uuient  of  a  civil  special  proceeding,  in  any  court  or  before  any  officer, 
teig  the  absence  from  the  United  States  of  the  person  making  the 
tegnation ;  and  may  file  the  same,  with  the  written  consent  of  the  person 
■deaignated,  executed  and  acknowledged  in  the  same  manner,  in  the  office 
if  the  clerk  of  the  couhty,  where  the  person  making  the  designation  resides. 
1W  designation  must  specify  the  occupation  or  other  proper  addition,  and 
Aeiesidence  of  the  person  making  it,  and  also  of  the  person  designated : 
.•d  it  reniMiMii  in  force  during  the  period  specified  therein,  if  any ;  or,  if  no 
fviod  is  specified  for  that  purpose,  for  three  years  after  the  filing  thereof., 
iit  it  is  revoked  earlier,  by  the  death  or  legal  incompetency  of  either  of  the 
larfies  thereto ;  or  by  the  filing  of  a  revocation  thereof,  or  of  the  consent, 
fenoted  and  acknowledged  in  like  manner.    The  clerk  must  file  and  record 
■K^  a  designation,  consent,  or  revocation  ;  and  must  note,  upon  the  record 
t^isAHthe  original  designation,  the  filing  and  recording  of  a  revocation.     While 
:.tJ«ki  designation  remains  in  force,  as  prescribed  in  this  section,  a  summons, 
ui  '•■■*>ny  process  or  otiier  paper  for  the  commencement  of  a  civil  special  pro- 
;,  against  the  person  making  it,  in  any  court  or  before  any  officer, 
be  served  upon  the  person  so  designated,  in  like  maimer  aud  vfvlVv  V\k.% 
as  if  it  wai  served  persona]]/  upon  the  person  making  t\ie  «^e«\^jM» 
■otwithftaiiday  the  return  of  the  /alter  to  the  United  dtatM. 


^^-^ 


COUMKNCEMENT  O^S. 


%  431.  Personal  aervii^e  of  the  Buiaaiuae  upon  a  deteadiai,  bain, 
domestii:  corporation,  musl  be  made  b;  deliTeriag  a  copj  iheceot,  vitbiu 
State,  as  follons  : 

1.  If  the  actiaa  is  agaiaet  the  mayor,  tddermnn,  [sldenaeuj  and  eosaa 
ally  of  the  citj  of  New  Yorit,  to  tbe  major,  comptroller,  or  counsel  ta 
•orponttion. 

2.  If  the  action  is  against  Roy  otbercitj,  to  the  mayor,  treaaarer,  conn 
attorney,  or  clerk  ;  or,  if  the  city  lacka  either  of  those  offli«rs,  to  the  oB 
performing  correa ponding  funcliona,  under  another  name. 

3.  In  any  other  case,  to  the  president  or  olber  head  of  the  corponH 
tbe  seuretsry  or  clerk  to  iho  corporation,  the  caahier,  the  tceaanrarj  q 
director  or  managing  agent. 

%  432.  [am'd  1677.1  Feraanal  serrlce  of  the  aummooB,  upon  a  deft 
■Qt,  being  a  foreign  corporation,  must  be  made  by  delivering  a  copj'  then 
within  the  State,  bs  folloxa  : 

1.  To  the  praaident,  treasurer,  or  secretary  ;  or,  if  the  corporation  lii 
either  of  tbo^e  officers,  to  the  officer  preforming  corresponding  functla 
nndur  another  name, 

2.  To  a  persoS  designated  for  tbe  purpose  by  a  writing,  under  the* 
of  the  corporation,  and  tbe  signature  of  its  president,  Tice-preaidOD^' 
other  acting  head,  accompaoied  with  the  written  conaent  of  ihe'pefl 
designated,  and  Bled  in  tbe  office  of  the  Secretary  of  Bute.  The  dHU 
tioE  musl  specify  a  place,  within  theiJute,  as  the  oSlaeor  resideneeaM 
person  deeiguated ;  and,  if  it  ie  within  tbe  city,  the  sireei,  and  stKelD^ 
ber,  if  any,  or  other  suitable  designation  of  tbe  pactinular  locsll^I 
remaine  in  force,  until  tiie  Gling  in  the  same  oiBue  of  a  written  reroM 
thereof,  or  of  the  consent,  executed  in  like  manner;  but  the  permnM 
naied  may,  from  time  to  time,  cbauge  the  place  specified  ae  higaMJj 
residence,  to  same  other  ptocs  within  the  State,  by  a  writing,  eieaOBH 
him,  and  filed  in  libe  mnoner.  The  Secretary  of  Slate,  may  require  thB 
ecutioD  of  any  instrument,  HpeciGed  iu  this  section,  to  be  autltentIa*M 
he  deemti  proper,  and  he  may  refuse  to  file  it  without  auch  an  autboq 
tioo.  An  exemplified  copy  of  a  di^aignation  su  filed,  accompanied  ia 
certiBcate  tbut  it  has  not  been  revoked,  is  presumtive  eridonue  at  IMA 
cutioQ  thereof,  and  conulusive  evidence  of  the  authority  of  the  offiowl 

8.  If  such  adeBignutiou  is  not  in  force,  or  if  neither  tbe  person  M 
Dated,  nor  an  officer  specified  in  Bubdifiaion  Brat  of  this  section,  Mq 
found  with  due  diligence,  aud  the  corporation  has  property  irttbin  the^BM 
or  the  cause  of  action  arose  therein  ;  to  Ihe  unshier,  a  director,  o  " 
aging  agent  of  the  corporation,  within  the  State. 

g  433.  Tbe  provisions  of  tbia  article,  relating  to  the  mode  of  ac 
a  summons,  apply  likewise  to  Ibe  service  of  any  process  or  other  n 
whereby  u  special  proceeding  is  commenced  iu  a  court,  or  before  an  gr 
Bicept  a  proceeding  to  punish  for  contempt,  and  except  where  s] 
Tisions  for  the  service  thereof  is  otherwise  made  by  law. 

%  434.  Proof  of  service,  as  prescribed  Id  this  article, 
■EBdavit,  except  as  follows: 

1.  If  the  service  was  made  by  the  aheriff,  it  may  be  pre 
tat*  thereof. 

a.   If  tbe  defendant  acrvcd   is  an    adult,    who   has  not   been  ji 
i/eclMred  (o  be  incompetent  to  luanBge  \n»  allalrj,  tbe  sei 
Ar  a  r-iiUa   admission,  signed  bj  bim,  niirt  e\i.W^  witiawlei 


If 


COMMENCEMENT  OF  ACTION. 
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ttd  certified  in  liice  manner  as  a  deed  to  be  recorded  in  the  county,  or  ac- 
eoDpanied  with  the  alBdavit  of  a  person,  other  than  the  plaintiff,  showing 
(Ittt  the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons,  must  state 
the  time  and^  place  of  service.  A  written  admission  of  the  service  of  a 
fommons,  or  of  a  paper  accompanying  the  same,  imports,  unless  otherwise 
fxpreesly  stated  therein,  or  otherwise  plainly  to  be  inferred  from  its  con- 
tents, that  a  copy  of  the  paper  was  delivered  to  the  person  signing  the 
floHision. 

ARTICLE  SECOND. 
SuBsnTUTis  roR  pibsonal  Sebvici  in  Spicial  Cases. 


i  tt.  Order  for  service  of  sommons 
from  BDpreme  court,  when  de- 
fendant not  found,  etc. 

481  How  service  must  be  made. 

4Sr.  Fapen  to  be  filed ;  proof  of  ser- 
vice. 

48.  Cases  in  which  service  of  sum- 
mons by  publication,  etc.,  may 
be  ordered. 

m.  Papers  upon  whidi  order  for  pnb- 
hcation  may  be  made. 


440.  By  whom  order  may  be  made ; 

contents  of  order. 

441.  When  publication  must  be  com- 

menced ;  when  service  deemed 
complete. 

442.  Papers  to  be  filed  ;  notice  to  de* 

fcndant. 
448.  Id.;  when  service  is  made  with- 
out the  State. 

444.  Proof  of  service. 

445.  Defendant  when  allowed  to  de- 

tmd. 


§435.  l/jmi'd  1877  &  1880.]  Where  a  summons  is  issued  in  any  court 
rf  reowd,  an  order  for  the  service  thereof,  upon  a  defendant  residing  within 
the  State,  may  be  made  by  the  court,  or  a  judge  thereof,  or  the  county 
jidge  of  the  county  where  the  action  is  triable,  upon  satisfactory  proof,  by 
the  affidavit  of  a  person,  not  a  f>arty  to  the  action,  or  by  the  return  of  the 
dierifl  of  the  county  where  the  defendant  resides,  that  proper  and  diligent 
tlort  has  been  made  to  serve  the  summons  upon  the  defendant,  and  that 
Ae  place  of  his'  sojourn  cannot  be  ascertained,  or,  if  he  is  within  the  iState, 
that  he  avoids  service,  so  that  personal  service  cannot  be  made. 

g  436.  [am'd  1877.1  The  order  must  direct,  that  the  service  of  the 
Afflinons  be  made,  by  leaving  a  copy  thereof,  and  of  the  order,, at  the  res- 
Uaoce  of  the  defendant,  with  a  person  of  proper  age,  if  upon  reasonable 
application,  admittance  can  be  obtained,  and  such  a  person  found  who  will 
nmve  it ;  or,  if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
hj  ai&dng  the  same  to  the  outer  or  other  door  of  the  defendant's  residence, 
aad  by  depositing  another  copy  thereof,  properly  inclosed  in  a  post-paid 
viapper,  addressed  to  him,  at  his  place  of  residence,  in  the  post-office  at 
the  place  where  he  resides. 

§  437.  The  order,  and  the  papers  upon  which  it  was  granted,  must  be 
Cel,  and  the  service  must  be  made,  within  ten  days  after  the  order  is 
Snnted ;  otherwise  the  order  becomes  inoperative.  On  filing  an  aftidavit, 
lowing  service  according  to  the  order,  the  summons  is  deemed  served,  and 
die  same  proceedings  may  be  tfiken  thereupon,  as  if  it  had  been  served  by 
publication,  pursuant  to  an  order  for  that  purpose,  made  as  prescribed  in 
tbe  next  section. 

§  438.  [am^d  1879  &  1884.]  An  order,  directing  the  service  of  a  sum- 
tons  upon  a  defendant,  without  the  State,  or  by  publication,  may  be  made 
^ Neither  of  the  following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation  ;  or,  being 
[tiiaturar  person,  is  not  a  resident  of  the  Btate ;  or  where,  after  diligent  v\i- 

'  f,  the  defendant  remains  unknown  to  the  plaintift,  or  t\i«  p\aivaWtL\% 


|g«S»,440      CUXSTKL'CTIVE  SERVIUE  UF  iiUUUONS;  .^^Hj 
unable  ti  .i&certuD  whether  the  defenduit  is  or  U  not  n  r«aidnil'< 

2.  Wber«  the  itpfeiiilant,  taeitig  a  reaiileiit  at  the  State,  bai  i«\ 
(herefrom,  idth  intent  to  defrnufl  his  creiJitora,  or  to  avoiJ  the  Bervjc 
aummoii!)  i  or  keeps  hltuaelf  concoued  llivrein,  irith  like  intent. 

3.  Whorelhe  deferitiflnt,  being  un  aiiult,  auil  a  resldani  ot  the  St»t 
been  continuonslj  without  tlie  United  States  more  than  six  month 
before  tlie  gniuliug  of  the  urdcr,  and  bait  not  made  a  designation  of 
Bon,  upon  whom  tu  serve  a  summons  in  his  behalf,  as  prescribed  in  a 
four  hundred  and  tliirty  of  tliia  act;  or  a  designation  so  made  no  I 
remaina  iu  forte  ;  or  serriue  upon  the  person  so  designated  cannot  be 
within  the  State,  after  diligent  effort. 

4.  Wbcra  the  complaint  demands  judgment  annulling  a  marriage, 
a  divorue,  or  a  separation. 

B.  Where  the  complalot  demands  judgment,  that  the  defendant 
eluded  from  n  vested  or  eonCiogeul  interest  in,  or  lien  upon,  speuifi 
or  personal  property  within  the  State ;  or  that  8Ui:h  an  interest  or  1 
faror  of  either  party  be  enforced,  regulated,  defined  or  limited ;  or 
wise  affecting  the  title  to  suoli  property. 

5.  Where  the  defendant  Is  a  resident  of  the  State,  or  a  domestic  co 
tion  ;  and  an  attempt  was  mads  to  commence  the  action  against  the  di 
»Qt,  aa  required  in  chapter  fourth  of  this  act,  before  tlie  eipirationi 
limitation  applicable  thereto,  as  Sxed  in  that  chapter ;  and  the  limi 
Toula  bare  expired,  witliin  tiiit^f  days  next  preceding  the  appliattj 
the  lime  had  not  been  extended  by  the  attempt  to  commence  the  BCtb 

7.  Where  the  action  is  against  thestoekhulders of  a corpomtion.  qr 
Kouk  company,  lud  is  authorized  by  a  law  of  the  State,  and  the  dele 
is  a  stockii  older  thereof. 

When  a  copy  of  the  summons  is  required  by  subdiviaioa  first  qr  I 
Tisfou  second  of  section  four  hundred  and  twenty-fix  of  this  act,  or  ti 
lion  four  hundred  and  twenty-nine  of  this  act,  to  be  delivered  to  •  i 
other  Iban  the  defendant,  an  order,  directing  the  serrice  of  a  copy  i 
summons  upon  such  person  without  the  state,  or  by  publication,  a 
made  aa  prescribed  in  this  section,  as  If  such  person  was  the  defoilj 
'  the  action,  and  upon  a  rerifieil  complaint  and  the  :<ame  proof  with  H 
to  such  person,  na  is  reijnired  in  the  next  succeeding  section  wilhn 
W  a  defendant  And  aections  four  hundred  and  forty  to  f  :iur  hundr* 
fort;r-foii[,  both  inclusive,  apply  to  the  proceedings  in  like  manner 
such  perflon  wua  n  defendant. 

§  439.  [am'd  IS'JS,]^  The  order  must  be  founded  upon  a  verified 
plaint,  showing  a  aufhcient  cause  of  action  against  (he  deCendsnl 
•erved,  and  pi'oof  by  aUidavit  of  the  additional  facta  required  by  tli 
section  ;  end  also,  where  tbc  application  is  made  upon  the  ground  thi 
defnidant  is  a  foreign  corporation,  or  not  a  resident  of  the  State,  o 
case  specified  in  subdivii!>ion  fourtli,  fifth,  or  seventh  of  the  last  M 
tbit  the  plainCLS  has  been  or  wilt  be  unable,  with  die  diligence,  Is 
personal  serviue  of  the  aummoDs. 
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1 440.  Icun'd  1879, 1889.]  The  order  may  be  made  by  a  judge  of  tbe 
irt  or  thd  oonnty  judge  of  tbe  county  where  the  action  is  triable, 
mast  direct  that  seryioe  of  the  summons,  upon  the  defendant  named 
described  in  the  order,  be  made  by  publication  thereof  in  two  news- 
pers,  desig^nated  in  the  order  as  most  likely  to  give  notice  to  the 
cendant  for  a  specified  time,  which  the  judge  deems  reasonable,  not 
n  than  once  a  week  for  six  successive  weeks;  or,  at  the  option  of  the 
lintiff,  by  service  of  the  summons,  and  of  a  copy  of  the  complaint 
id  order,  without  the  State,  upon  the  defendant  personally,  and  if  he 
iin  infant  under  the  age  of  fourteen  years,  also  upon  the  person  with 
ihom  he  is  sojourning;  or,  if  the  defendant  is  a  corporation,  upon  an 
Acer  thereof,  specified  in  section  431  or  432  of  this  act.  It  must  also 
mtain,  either  a  direction  that,  on  or  before  the  day  of  the  first  publi- 
Htion,  the  plaintiff  deposit  in  a  specified  post-of&ce,  one  or  more  setf^ 
if  copies  of  the  summons,  complaint  and  order,  each  contained  in  a 
Krorely  closed  post-paid  wrapper,  directed  to  the  defendant,  at  a 
jbce  specified  in  the  order;  or  a  statement  that  die  judge  being  satis- 
kd  by  the  af&davits  upon  which  the  order  was  granted,  that  the  plaint- 
il  ennnot,  with  reasonable  diligence,  ascertain  a  place  or  places  where 
thedefendant  would  probably  receive  matter  transmitted  througli  tbe 
poiUof&ce,  dispenses  with  tbe  deposit  of  any  papers  therein. 

{441.  [am^d  1877.]  The  first  publicttion,  in  each  newspaper  designated 
il  the  order,  or  the  service  upon  the  defendant  without  the  state,  must  be 
■uie  within  three  months  after  the  order  ia  granted.  For  the  purpose  of 
nebning  the  time  within  which  the  defci\dant  mupt  appear  or  answer,  ser- 
iin  br  publication  is  complete  upon  the  day  of  the  last  publication,  p  ir- 
MDt  to  tbe  order ;  and  service'  made  without  the  state  is  complete  u,ion 
fte  expiration  thereafter  of  a  time  equal  to  that  prescribed  for  piibiicutioii.. 

$442.  [am^d  1877.]  Where  service  is  made  by  publication,  the  sum- 
ns,  complaint,  and  order,  and  the  papers  up^m  which  tlie  order  was  made, 
wm  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first  publication  ; 
nd  a  notice,  subscribed  by  the  plaintiff^s  attorney,  and  directed  on4y  to  the 
ieteDdant  or  defendants  to  be  thus  served,  substantially  in  the  following 
fcnn,  the  blanks  being  properly  filled  up,  must  be  subjoined  to  and  pub- 
Sriied  with  the  summons : 

"To  :     The  foregoing  summons   ia   served  upon  you,   by 

JiNication,  pursuant  to  an  order  of  "  (naming  the  judge  and 

h official  title),  "dated   the  day  of  ,  18     ,  and  filed  with  the 

Msplaint  in  the  office  of  the  clerk  of  ,  at  " 

§443.  [arn^d  1877.]  Where  service  is  made  without  the  State,  the 
ptpers  specified  in  the  last  section  must  be  previouf Ij  filed  ;  and  a  notice 
■tttbeser^'ed  witV  the  summons,  in  all  respects  like  the  notice  required  by 
Ike  last  section,  excrpt  that  the  words,  "  without  the  State  of  New  York," 
BBat  be  substituteif  for  the  words,  "  by  publication." 

S  444.  Proof  iA  the  publication  of  the  summons  and  notice  must  bee 
lade  by  this  affidavit  of  the  printer  or  publisher,  or  his  foreman  or  prin- 
apal  clerk.  Proof  of  deposit  in  the  post-oflice,  or  of  delivery,  of  a  paper 
squired  to  b^  da^aited  or  delivered  by  the  provisions  of  this  article,  must 
le  made  by  the  -iffidavit  of  the  person,  who  deposited  or  delivered  it. 

§  446.  [mm\i  1877.]  Where  the  summons  is  served,  pursuant  to  an  order 
lade  as  inscribed  in  this  article,  and  tbe  defendant  so  served  dors  not 
ppear,  be,  or  his  representative,  on  appUsfttion  and  safficient  caiv>e  shflTny 
\  iOf  t4mc  before  final  judgment,  must  be  allowed  to  defend  vh«  i^ctM^  ^ 


•S  Bi  pool  ptnou. 
ARTICLE   FIRST. 


^BK  US-tM  PASTIES.  ■" 

■od,  except  In  un  (kction  for  divorce,  or  therein  tba  q 

preecribed  bv  law,  Ibe  deCeodant,  or  bis  repreBeDt&tiie,  must.  In  like  E 
li«r,  upon  good  cause  shoim,  and  upon  just  terms,  be  allowed  to  detoBi, 
JfiTter  filial  iudgmeut,  at  anj  (\me  witbin  one  year  after  personal  aervioe  of 
Vritten  notice   thereof ;  or.  if  Biicb  a  notice  has  not  boen  Berved,  within 
Wavan  years  after  the  filing  of  the  judgment-roll.     If  tbe  defense  ia 
tul,  and  tbe  judgment,  or  any  part  thereof,  has  been  colleeled  or  otherwias 
enfari:ad,  Buuh  restitution  may  thereupon  be  compelled,  aathe  court  directs  j. 
^^  but  the  title  to  property,  sold,  to  a  purchaser  ia  good  faith,  pursuaut  b 
^■^.Arection  contained  in  the  judgment,  or  by  virtue  of  an  executioil  iaw 
^Bupon  the  aame,  shall  not  ba  affected  thereby. 

I 

^■144.,   y   — ^ , ,  .— __ 

^V       UT   Id.:  as  dtfendaiLta.  «lt.  Whon  dcfendut  or  bkifl 

'  MS.  ParHea  aniled  in  Inlereat,  wbEn  unknown.  JP 

to  ba  Joined;  when  one  or  mora  *5a.  When  court  to  dedd^ 

may  bus  ordefecd  for  tUe  whole,  verey,  or  ta  ordei 

M».  Ttuilee  of  eipreaa    trual,   etc.,  >0  Im  brought  in. 

may  eae  wHnool  peisoa  bene-  4S3.  SupiilemeutM  nutu 

ll^ltj  intererited. 
g  146.  All  persons  having  an  interest  in   the  subject  of  the  m 
in  obtaining  the  judgment  deimanded,  may  be  joined  aa  plair''"" 
otherwise  eipresaly  prcavribed  in  thia  act. 

j}'447.  Any  person  may  be  made  a  defendant  who  has,  i 
terest  in  the  controiersy,  adverse  lo  the  plaintiff,  or  who 
party  defendant,  for  tbe  complete  determiualion  or  settlement  of  U 
tioQ  inrotved  therein ;   except  as  otherwise  expresaly  prescribed  tr 
act. 

g  448.  Of  the  parties  to  tbe  action,  thoM  who  t 
be  joined  as  plaiutiffs  or  defendants,  except  aa  otherwise  expreseljr  pr 
■cribed  in  thia  acL  But  if  the  consent  of  any  ane,  who  ought  to  be  joiH 
as  a  plaintiff,  cannot  be  obtained,  he  may  'be  made  a  defendant,  tbe  resM 
therefor  being  stated  in  the  complaint.  Aad  where  the  question  is  obb  ( 
B  oommon  or  general  interest  of  many  persona  ;  or  where  tlie  persons.  <A 
might  be  made  parties,  are  very  numerous,  and  it  may  be  impraclioaJjIa  1 
bring  them  oil  before  the  court,  one  or  mora  may  bub  or  defend  for  11 
benefit  of  all. 

§449.  [am'd l&ll.l    Every  action  must  be  prosecuted  inthenaEoti 

the  real  party  in  interest,  except  that  an  executor  or  administrator,  a  Inilti 

of  an  express  truai.  or  a  person  expressly  authorized  by  statute,  ma;  sa 

without  joining  with   him  the  person  for  whose  benefit  the  action  is  pnt 

euted.     A  person,  with  whom  or  in  wbcise  name,  a  contract  is  made  for  tkt 

beoeSt  of  another,  is  a  trustee  of  nn  eipress  trust,  within  the  meaning  ol 

this  section. 

^iSO.   fom'd  1879,  1890.]  In    an  action  or  speoial    prooat 

married  voman  appears,  proHecntea  ot  defends  alone  or  joined 

other  parties  ae  if  she  waesingle.    11  ie  noi  iieceiaarj  oTyto^fexto 

her  haabaad  with  beraa  apattj"     '"" ^'■■'' 


\ 
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to  reooTer  damages  to  the  person,  estate  or  character  of  his  wife,  and 
all  snmff  that  may  be  recovered  in  such  action  or  special  proceedings 
shall  be  the  separate  property  of  the  wife.  The  husband  is  not  a  nec- 
essary or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  estate  or  character  of  his  wife,  and  all  sums  that 
may  be  recovered  in  such  actions  or  special  proceedings  shall  be  the 
separate  property  of  of  the  wife.  The  husband  is  not  a  necessary  or 
proper  party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person,  estate  or  character  of  another  on  account  of  the  wrongful 
stta  of  his  wife  committed  without  his  instigation. 

g  461.  [am^d  1879.]  Where  the  plaiutiif  is  ignorant  of  the  name  or 
part  of  the  name  of  a  defendant,  he  may  designate  that  defendant,  in  the 
nmmons,  and  in  any  other  process  or  proceeding  in  the  action,  by  a  ficti 
tious  name,  or  by  as  much  of  his  name  as  is  known,  adding  a  description, 
identifying  the  person  intended.  Where  the  plaintiff  demands  judgment 
■gainst  an  unicnown  person,  he  may  designate  that  person  us  unknown, 
adding  a  description,  tending  to  identify  him.  In  either  case,  the  person 
intended  is  thereupon  regarded  as  a  defendant  in  the  action,  and  as  suffi- 
ciently described  therein,  for  all  purposes,  including  servfoe  of  the  summons, 
as  prescribed  in  article  second  of  the  last  title.  When  the  name,  or  the 
remainder  of  the  name,  or  the  person,  becomes  known,  an  order  must  be 
Hiade  by  the  court,  upon  such  notice  and  such  terms  as  it  prescribes,  that 
the  proceedings  already  taken  be  deemed  amended,  by  the  insertion  of  the 
true  name,  in  place  of  the  fictitious  name  or  part  of  a  name,  or  the  desig- 
nation as  an  unknown  person ;  and  that  all  subsequent  proceedings  be 
taken  under  the  true  name. 

§  462.  The  court  may  determine  the  controversy,  as  between  the  par. 
ties  before  it,  where  it  can  do  so  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights ;  but  where  a  complete  determination  of  the  con* 
troversy  cannot  be  had  without  the  presence  of  other  parties,  the  court 
mast  direct  them  to  be  brought  in.  And  where  a  person,  not  a  party  to 
the  action,  has  an  interest  in  the  subject  thereof,  or  in  real  property,  the 

title  to  which  may  in  any  manner  be  affected  by  the  judgment,  and  makes 

ipplication  to  the  court  to  be  made  a  party,  it  must  direct  him  to  be  brought 

in  by  the  proper  amendment. 

§  453.  [ani'd  1877.]  Where  the  court  directs  a  new  defendant  to  be 
VrMght  in,  and  the  order  is  not  made  upon  his  own  application,  a  supple- 
■otal  summons  must  be  issued,  directed  to  him,  and  in  the  same  form  as 
»  original  summons ;  except  that,  in  the  body  thereof,  it  must  require  the 
defendant  to  answer  the  original  or  the  amended  complaint,  and  the  supple- 
^tal  complaint,  or  either  of  them,  as  the  case  requires.  And  each  pro 
viiiott  of  this  chapter,  relating  to  personal  service,  or  a  substitute  for  per- 
gonal service  of  an  original  summons,  applies  to  such  a  supplemental 
■lounons. 


ARTICLE  SECOND. 
Parties  s«vkrally  liable. 


I  «t  PersooB  liable  for  the  mme  de-  §  456.  Proceedings    in    action   as^aingt 

i|            mand  may  be  sued  together.  defendants  Bcverally  liable. 

48.  Defendant  no  sued  may  apply  for  457.  Application  of  this  article  to  de- 

any  relief.  feudants  jointly  liable. 

§464.  [am*rf  1877.]     Two  or  more  persons  severally  liable  upon  the 
■Mm  written  instrument,  including  the  parties  to  a  bill  of  excVvaxv^e  ov  «k 
pMissory  note,  whether  the  action  is  brougiit  upon  the  iust\  iment,  ox  ^i^ 
t/wrrr  thereto  to  recover  against  other  parties  liable  over  to  \i\m,  ma.^,  «\\ 


1 


^,igtas-161  POOa    PARTIES.  ^^H 

jr  niij  of  ibem,  be  included  as  defendauts  in  tlie  anne  sclion,  n  thi  optM 
e[  tlie  pluiuiJlT. 

f  455.  The  joinder  of  a  pereon,  hs  defendant  in  on  sctlon,  witli  Baotber 
Iterson,  Ri  prescribed  in  tlie  IsBt  Fectiun,  does  not  nffect  liis  rigbt  Id  ui} 
erder  or  other  relief,  to  wbieh  ha  wouid  bate  been  aolitled,  if  lie  had  bMn 
HparBCely  »\ied  in  ibe  Btlion. 

§  456.  Wliere  a.  summoiis,  iBsued  against  two  or  more  defeadanta.  alleged 
to  be  Bui-erallj-  liable,  is  served  npou  some,  but  not  upon  all  of  tbem,  ''  ~ 
plaintiff  ma.v  proceed  against  tbose  upon  whom  it  is  served,  us  if  tbey  ^ 
the  only  defendants  named  therein.     Wbere  it  is  served  upon  all  of  them, 
(ha  plaintiff  may  take  judgnietit  agaioet  one  or  more  of  them,  where  he 
would  be  entitled  to  judgment,  if  Che  notion  was  against  litm  or  tbem  tlo 
Where  judgment  is  so  taken,  the  clerk  must,  upon  thr  plaintiff's  appSi 
tiott,  enter  an  order,  directing  thai  the  action   be  severed,  and  that  tlia 
plaiuliff  inaj  pi'oceed  against  the  other  defendaDts.     la  any  9ul>Beqinnt 
proceeding,  the  plaiotilT  maj  use,  together  with  a  certified  copy  of  such  an, 
order,  a  copy  of  a  paper  ooustituting  a  part  of  the  juugmenl-roll,  with  Ilka 
effect  as  if  it  was  the  origiual. 

%  467.  The  last  three  lectiona  do  not  affect  a  defeuce  or  other  objection 
of  a  defendant,  growing  out  of  iha  failure  to  join  in  the  ai'tiou  two  qi- 

raona  jointly  liable  ;  and,  as  regards  the  other  parties  to  the  aclioD,  ^_. 

is  jointly  liable  are  regarded  as  oue  paity,  for  every  purpose  ctmuni- 
plated  by  Ihoae  sections. 

ARTICLE  THIRD. 

Parties  Phoskcdting  mo  DsriKDina  as  Poor  PensoNS. 

f  453.  Wben  defendant  ma;  peUtiaB  1 
deteud  as  a  poor  person. 
4M.  Couleota  ol  petition. 


'■  [am'd  IBSl,]    Apoorpei» 


of  Bbllltf  to  Hue,  who  aneeen  that  lie  ban  a  cause  of  action  against  aootha 

— — — apply  by  petiEion  to  thi*  court  in  which  the  action  is  pendiog,  or  li 

nlaudod  to  be  UrouKbt,  for  leave  to  prosecute  aa  a  poor  peraoD,  BOi 
., .  -jBignod  to  conduct  MBaotion. 


g4B9,  tam'cilSOl.J    The  petition  must  atat« : 

I.  The  ua\ure  or  the  action ^niught  or  intended  to  I 


jelirought, 
apparel  and  furniture  neceaaaiy  for  hlmaelf 


a.  That  tlie  applicant  is  uuL  n-orth  one  hunared  dollara  besides  tbe  -weaTtn 


matter  dC  tlie  action. 

It  must  bevei'Ified  by  the  applicant's  sfBdavIt,  unless  the  anpli 
Infant  uuder  the  aea  of  foui'teen  yearn,  and  lo  that  case  by  the  a 
guardian  appointed  in  said  aollon.  and  supported  b;  a  certiflcate  i 
at-lav  to  tbe  effect  tliat  he  has  ciamlned  the  case,  and  la  of  tbc 
the  appUcsDt  has  a  good  cause  of  action. 

%  460.  The  court  to  which    the   petition   is  presented,  if  satisBed  of  Ml 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good  cause  of  lu"'" 
may,  by  order,  admit  him  to  prosecute  as  a  poor  perwu,  and  sisign  U 
an  attorney  and  counsel  to  prasecule  his  action,  wlio  must  act  therein  vldC 
out  DonipensatiOQ. 

g  461.  A  person  sa  aamitled,  may  prosecute  his  action,  villuiut  hi^ 
tee>  lo  any  oXcer;  and  be  shall  nut  be  prevented  from  prosecuun|[l| 

kfiMoie^  bj  reason  of  his  being  liable  Eoc  the  cost^  of  a  former  action,  brov 
^ atn  against  tbt  Mme  defendant,  (an4^  \i  iuitmeii-  '-        ■      ■ 


«!        t4  INFANT  PARTIES.  {g  AtS^ll 

-^      hm,  or  big  complaint  in  diBmissed,  costf  fhtli  not  be  awarded  against 

§  462.  If  a  person  so  admitted  is  guilty  of  improper  conduct  in  the  proa 
ecutioj  of  his  action,  or  of  wilful  or  unnecessary  delay,  the  court  may, 
in  its  discretion,  annul  the  order  admitting  him  to  prosecute  ns  a  poor  per- 
son ;  and  he  shall  thereafter  be  deprived  of  all  the  privileges  conferred 
thereby. 

§  463.  A  defendant  in  an  action  involving  his  right,  title,  or  interest, 
in  or  to  rea)  or  personal  property,  may  petition  the  court,  in  which  the 
action  is  perding,  for  leave  to  defend  the  action  as  a  poor  person,  and  tu 
bare  au  attc  mey  and  counsel  assigned  to  conduct  his  defence. 

§  464.  The  petition  must  contain  the  same  matters,  respecting  the  abil- 
ity of  the  petitioner,  required  to  be  contained  in  a  petition  for  leave  to 
prosecute  as  a  poor  person ;  and  it  must  be  supported  by  a  similar  certifi- 
cate, relating  to  the  defence. 

§  466.  The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and  the  pro- 
ceedings subsequent  thereto,  apply  to  the  ordei'  and  subsequent  proceed- 
ings, upon  an  application  for  leave  to  defend  as  a  poor  person. 

§  466.  An  order,  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person  ;  but  where 
an  appeal  is  taken  by  the  adverse  party,  the  ordef  is  applicable,  in  favor  of 
the  petitioner,  as  respondent  in  the  appeal. 

§  467.  AVhere  costs  are  awarded  in  favor  of  a  person,  who  has  been  ad- 
mitted to  prosecute  or  defend  as  a  poor  person,  as  prescribed  in  this  article, 
they  must  be  paid  over  to  his  attorney,  when  collected  from  the  adverse 
party,  and  distributed  among  the  attorney  and  counsel  assigned  to  the  poor 
person,  as  the  court  directs. 

ARTICLE  FOURTU. 

Infant  Plaintiffs  and  Defendants. 

I  468.  Rig;lit  of  infant  to  briuf?  action.       $  473.  Guardian  fur  infant  defendant  ixt 

469.  Guardian  for  infant  plaintiff  must  certain  real  actione. 
be  appointed.  474.  Guardian  not  to  receive  property 

470.  Application  therefor.  nntil  security  given. 

471.  Application  for  appomtment  of  475.  Security, 
guardian    fur    infant    defend-  47G.  Last   two  sections  not  to  a))i)ly 
anu  to  general  guardian. 

472.  Guardian,  how  appointed.  Clerk,  477.  Liability  of  defendunt'e  guardian 
wtien  to  act.  for  costs. 

S  468.  Wliere  an  infant  has  a  ri^ht  of  action,  he  is  entitled  to  maintain  an 
action  thereon  ;  and  the  same  shall  hot  be  deferred  or  delayed,  on  account  of 
his  infancy. 

§  469.  [am^d  1891.]  Before  a  summons  is  issued  in  the  name  of  an  infant 
plaintifT,  a  competent  and  responsible  ijerson  must  be  appointed  to  appear  as 
his  ^ardian  for  the  purpose  of  tiie  action,  wlio  shall  be  responsible  for  the 
costs  thereof,  except  where  such  infant  prosecutes  as  a  poor  person  as  pro- 
vided for  under  section  four  hundred  and  fifty-nine  of  tlus  act,  in  which  case 
Mcurity  for  costs  shall  not  be  required. 

{  470.  The  guardian  must  \>e  appointed  upon  the  application  of  the  in- 
fant, if  he  is  of  the  age  of  fourteen  years,  or  upwards  ;  or,  if  he  is  under 
tUt  age,  upon  tbe  application  oi  his  general  or  testamentary  guardian,  if 
b  has  one,  or  of  a  relative  or  friend.  If  the  application  is  made  by  a 
•lUtive  or  friend,  notice  theieof  must  be  given  to  his  general  or  Vca\.«vmeTv- 
hry  guardian,  51  be  has  one;  or,  if  he  has  none,  to  the  person  ytyvYv  N^XiOOi 
i^]  ^in/Mjai  reaidea. 

§471.  fam'^J879.]    Ad  infant  defendant  must  also   app«at  V  K'***^ 


k  .^ 


$S  1SS-1B8  DKUUHRBR. 

^  483.  Wliera  tlis  complftint  vets  forth  tv 
>□<]  iiumliered. 

8  484.  [am'd  ISII.]  The  plaintifl  maj  unrto  in  the  some  oompla 
or  more  causes  of  action,  whether  the;  sra  suoh  as  were  formiiilj  i 
DSted  legul  or  equitu'ile,  uc  botb,  whore  tliey  are  brought  la  rec 

1.  Upon  contract,  eipresa  or  implied, 

5.  For  personal  injuries,   except  libel,  slander,  criminal  conreraa 

8.  For  libel  or  slacder. 

4,  For  injuries  (a  real  proporty. 

6.  Real  propect;,  in  ejeutmenl,  with  or  without  damages  for  Ih< 
holding  thereof. 

A.  For  iojariea  to  peraonni  ptuperty. 

T.  ChaCtcIa,  with  or  without  damages  for  the  taking  or  detention  ' 

5.  Upon  [.-iHiiQB  iiguiust  a  truatee,  bj  virtue  of  a  contract,  or  by  oj 
ot  law.  , 

9.  Upon  c1aim)>  arising  out  of  the  same  transiictian,  or  transaeclt 
nected  with  the  same  aubjuot  ot  action,  and  not  iiicIuiJed  within  oni 
foregoing  eubdiviaiona  of  this  section. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  th< 
of  action,  so  united,  belong  to  one  of  thn  foregoing  BubdlvlBlona 
section;  that  they  are  consistent  with  each  other;  aad,  except  u 
wise  prescribed  by  law,  that  they  affect  all  the  parties  to  Che  actio 
It  (DUBt  appear  upon  the  face  of  the  complaint,  that  tbe;  do  not 
different  places  of  trial. 

§485.  [fitpealuns'll.] 

§  486.  IRepraltil  1877.] 

ARTICLE  SECOND. 


DEMtmBER, 

SS.  Whfnhemaya™,.r. 

1  4B5.  Dumiirrp'r  to  coahlerglali) 

m.  [Beptattd  IBH.] 
4W.  Demurrer    tn    complaint     mu*t 
apeciry  Eronnds  of  ohjcetloa. 

m.  Demurrar  to  nil  or  pnrt   of  the 

defendant  demands   an 

allvD  jiidinneot. 

497.  AmendmcnlB    In    certfli 

complaint  ;   dcmotter   to  part. 

Mf  let  dflctalDH  o[  demor 
498.  When  objeclion  may  l> 

403.  Defendant  may  demitT  to  replf. 

by  answer. 

4*4.  When    plalnrin   may   dEionr  to 

m.  Objectloa  ;  whrn  dental 

^  487.  The  only  pleading  on  the 

part  of  the  defendant  !■  eitb 

L 


g  488.  [am'a 

(hereof. 

1.  That  the  court  has  not  jiiri«diction  of  the  person  of  the  defend 

2.  That  the  court  has  not  juriadiotion  of  the  subject  of  the  aotton 

3.  That  the  plaintiff  has  not  legal  rapacity  In  sue. 
',  That  (here  is  another  action  pending  between  the  same  pan 


causes  of  action  have  beeu  improperly  united. 

the  complaiui  does  not  state  facts  sufficient  to  constitute  a  cause 

[Repealed  18l7.] 

[am^d  1877.]  The  demurrer  must  distinctly  specify  the  objec- 
e  complaint;  otherwise  it  may  be  disregarded.  An  objection^ 
er  subdivision  first,  second,  fourth  or  eighth  of  section  four  hun- 
aghty-eight  of  this  act,  may  be  stated  in  the  language  of  the  8ub> 
an  objection,  taken  under  either  of  the  other  subdivisions,  mutt 
specifically  the  particular  defect  relied  upon. 

[RepeaUd  1877.] 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
rate  causes  of  action,  stated  therein.  In  the  latter  case,  he  may 
}  causes  of  action  not  demurred  to. 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
>,  or  avoidance  of,  a  defence  or  counterclaim,  contained  in  the 
he  ground  that  it  is  insufficient  in  law,  upon  the  face  thereof. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist^ 
f  matter,  contained  in  the  answer,  on  the  ground  that  it  is  insuffi* 
w,  upon  the  face  thereof. 

[am' J  1877.]  The  plaintiff  may  also  demur  to  a  counterclaim^ 
\\  the  defendant  demands  an  affirmative  judgment,  where  one  or 
he  following  objections  thereto,  appear  on  ;^  face  of  the  coun> 

the  court  has  not  jurisdiction  of  the  subject  thereof. 

the  defendant  has  not  legal  capacity  to  recover  upon  the  same. 

there  is  another  action  pending  between  the  same  parties,  for 
)ause. 

the  counterclaim  is  not  of  the  character  specified  in  section  five 
nd  one  of  this  act. 

the  counterclaim  does  not  state  facts  sufficient  to  constitute  a. 
ction. 

[am^d  1877.]  A  demurrer,  taken  under  the  last  section,  must 
specify  the  objections  to  the  counterclaim  ;  otherwise  it  may  be- 
td.  The  mode  of  specifying  the  objections  is  the  same,  as  where 
r  is  taken  to  a  complaint. 

[am*d  1877.]  Upon  the  decision  of  a  demurrer,  either  at  a  gen- 
icial  term,  or  in  the  court  of  appeals,  the  court  may,  in  its  discre> 
'  the  party  in  fault  to  plead  anew  or  amend,  upon  such  terms  as 
If  a  demurrer  to  a  complaint  is  allowed,  because  two  or  more 
iction  have  been  improperly  united,  the  court  may,  in  its  discre- 
upon  such  terms  as  are  just,  direct  that  the  action  be  divided 
ny  actions  as  are  necessary  for  the  proper  determination  of  the 
iction  therein  stated. 

[am'd  1877.]  Where  any  of  the  matters  enumerated  in  section 
red  and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do 
on   the  face  of  the  complaint,  the  objection  may  be  taken  by 

[f  such  an  objection  is  not  taken,  either  by  demurrer  or  aiv^Ti^t^ 
mt  is  deemed  to  have  waived  ii ;  except  th«  ob^eetieu  \o  t\i»^ 


ANSWER, 

>i  tbe  objection  that  the 
te  a  causa  of  aotioii. 

ARTICLE  THIRD. 


liOl.  CoaDisrcla'iD  deSued,  mlcs  rolBtlne  theniu. 

SOU.  BnlBs  rcspacUng  tlio   sHoivnnc*       %  508,  Purijil  defBiioe*. 

sog.  Judgmeni,  wbea  dcmmidt'il  and  BrmaUiH  JD^menC 

oouuMrclaim  Are  equal  ur  an-  510.  lilepeaUd  ISrT.! 

Fqasl.  511.  Vbca  ploadinra  •dmll 

ail,  U,;  for  Bfflnoutive  relief.  pJalniTtf's  claim  ta  bi 

BQiid  Id  a  repreBeutJillvii  c»pa-  51^,  Jadgmunt    whbra    cob 

dty.  Qiily  IB  interposed  for 

500.  Id.:  whenplalntlfflsaneiacutor  plmniltt'B  claim. 

or  sdmiui'irultir.  513.  DUsiory  dereacei  to  ba 

StK.  Defendant  mBj  iDterpoae  eeveral 

§  500.  [am'J  1877.]  The  answer  of  th«  dufendant  must  oootaii 

1.  A  general  or  Bpeoifio  deniiil  uf  fijiLh  niateiial  allegation  of 
|iluiat  I'oulrovarted  bj  tbe  defeodaat,  or  of  uuv  kuowledge  or  ial 
(hereof  Buflluient  to  form  u  belief. 

2.  A  Gtatement  of  kn;  uen  malter  constitutlDg  a  defence  or  coun 
in  urdianr)'  and  concise  lauguuge,  without  rtpetition. 

§  fiOl.  [uin'd  1S7T.]  The  counteralaim,  specified  in  the  last  sect 
tend,  in  sauie  waj,  [o  diminiah  or  defeat  the  plainliS'B  recuvert,  : 
be  oue  of  the  following  causes  of  ai^tion  against  ilie  pluiatill, 
proper  cose,  agaiiist  the  pecson  vhom  he  represents,  and  in  favi 
defeadnnt,  or  of  one  or  more  defendants,  between  whom  and  the  p 
separata  judgment  may  be  had  in  the  action  ; 

in  the  complaint  aa  the  foundation  of  tbe  plsintiff'e  elaim,  er  c 
-witli  the  Bttbject  of  the  action. 

i.  In  an  actioo  on  contrncl,  an;  other  cause  of  action  on  conlrl 
iug  at  the  comraeacement  of  tbe  action. 

g  G02.  [aai'd  1877.]  But  the  counterclaim,  specified  la  bd 
eecQud  of  tbe  laat  Hecliun,  \a  subject  to  the  following  rulea; 

1,  If  the  nctiou  is  founded  upon  a  oontract,  which  has  bee- ass 
the  party  thereto,  other  than  a  Degotiablo  promlBsorj  nut*  o: 
exchange,  a  deiaand,  eiiatiiig  sgainit  the  part;  thereto,  or  an  asuigi 
<xiuiract,  at  the  time  of  the  assignment  thereof,  and  belonging  n 
fendanl,  in  good  faith,  before  notice  ol  the  assignment,  must  be  ti 
a  counterclaim,  to  the  amount  of  the  pTaJutilf 'a  demand,  if  it  ini| 
iieea  so  allowad  against  the  part;,  or  the  assignee,  while  the  con 
.longed  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of  « 
which  has  been  assigned  to  the  plaintiff  after  it  becamo  due,  n 
ciistiog  against  a  person  <rbo  aasigned  or  transferred  it,  after  i 
due,  must  be  allowed  as  a  counterclaim,  to  tbe  amount  of  the  ) 
demand,  if  it  might  have  been  bo  allowed  against  tlie  assignor,  v 
Bote  or  bill  belonged  to  him. 

S.  If  the  plaintilt  is  a  truatee  for  another,  or  if  tbe  action  is  in  i 
of  a  plaintiff,  who  has  no  actual  intecest  in  the  eontract  upon  wb 
ggamled,  m  tiemand  against  the  plaintiS  shall  not  ba  allowed  m  t 
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daba ;  bat  so  maoh  of  a  demand  existing  against  the  person  whom  he  rep- 
Ksenta,  or  for  whose  benefit  the  action  is  brought,  as  will  satisfy  the 
pUintiiTs  demand,  most  be  allowed  as  a  counterolaim,  if  it  might  have  bear 
10  allowed  in  an  action  brought  by  the  person  beneficially  interested. 

g  603.  [am^d  1877.]  Where  a  counterclaim  is  established,  which  equals 
the  plaintiff's  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have  judg- 
BMnt  for  the  residue  only.  Where  it  exceeds  the  plaintiff's  demand,  the 
defendant  must  haye  judgment  for  the  excess,  or  so  much  thereof  as  is  duo 
from  the  plaintiff.  Where  part  of  the  excess  is  not  due  from  the  plaintiff, 
the  judgment  does  not  prejudice  the  defendant's  right  to  recover,  from  an- 
•ther  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

g  604i  In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
ii  established,  which  entitles  the  defendant  to  an  affirmative  judgment,  de- 
Banded  in  the  answer,  judgment  must  be  rendered  for  the  defendant 
•ccordingly. 

§  506.  In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set  forth,  as  a 
coonterclaim,  a  demand  belonging  to  the  decedent,  or  other  person  whom 
he  represents,  where  the  person  so  represented  would  have  been  entitled  to 
let  forth  the  same,  in  an  action  against  him. 

I  606.  In  an  action  brought  by  an  executor  or  administrator,  in  his 
ra^esentative  capacity,  a  demand  against  the  decedent,  belonging,  at  the 
time  of  his  death,  to  the  defendant,  may  be  set  forth  by  the  defendant  as  a 
coonterclaim,  as  if  the  action  had  been  brought  by  the  decedent  in  his  life* 
tone;  and,  if  a  balance  is  found  to  be  due  to  the  defendant,  judgment  must 
be  rendered  therefor  against  the  plaintiff,  in  his  representative  capacity. 
Execution  can  be  issued  upon  such  a  judgment,  only  in  a  case  where  it 
amid  be  issued  upon  a  judgment,  in  an  action  against  the  executor  or  ad- 
■faustraior. 

fi  507.  [^am^d  1879.]  A  defendant  may  set  forth,  in  his  answer,  as  many 
defences  or  counterclaims,  or  both,  as  he  has,  whether  they  are  such  as 
Vera  formerly  denominated  legal  or  equitable.  Each  defence  or  counter- 
ihim  must  be  separately  stated,  and  numbered.  Unless  it  is  interposed  as 
a  answer  to  the  enture  complaint,  it  must  distinctly  refer  to  the  cause  of 
letkm  which  it  is  intended  to  answer. 

S  608.  [am'd  1877.1  A  partial  defence  may  be  set  forth,  as  prescribed 
h  the  last  section  ;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
tithe  entire  complaint,  or  to  one  ov  more  separate  causes  of  action,  therein 
Kk  forth.  Upon  a  demurrer  thereto,  the  question  is,  whether  it  is  sulHcient 
hr  that  purpose.  Matter  tending  only  to  mitigate  or  reduce  damages,  in 
tt  action  to  recover  damages  for  the  breach  of  a  promise  to  marry,  or  for  a 
Itticmal  injury,  or  an  injury  to  property,  is  a  partial  defence,  within  the 
Maoing  of  this  section. 

§609.  [cun*d  1877.]  Where  the  defendant  deems  himself  entitled  to  an 
wnnative  judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
krposed  by  him,  he  must  demand  the  judgment  in  his  answer. 

i  610.  [JUjuaUd  1877.] 

i  611.  [am*a  i877  &  1879  }  ^Uera  the  answer  of  the  defendant,  ex- 
iNiily  or  bj  not  denying,  admits  a  part  of  the  plaintiff's  claiTXi  to  \)e  V^aX^ 
A^eoirt,  upon  the  plajn^*^'*  ^otjf^n,  jtuLj^  in  its  discretiou,  ordex  X\i^\\3Ja 
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aotion  be  serered  ;  that  ■  judgment  be  ealered  far  tbe  plaJtittff"^ 
■0  admitted;  nad,  if  tliG  pliiatiVao  elects,  (list  the  acllan  be  li 
with  like  effet-I,  as  tn  tbe  BUbsequenl  proceediu^,  aa  if  it  had  be 
>11j  bi'ougl^  for  tlie  remamder  of  tlie  claim.  Tbe  order  mu!it  pKi 
time  ]uid  raaQQCr  □(  tlie  plaintiS'a  electiaa.  If  the  plninlfff  clec 
tinue  the  action,  liis  rjgtit  lu  costs  upon  llie  judgment  is  tlie  Bune,  u 
taken  in  nn  ni'liua  brouglil  for  only  thnt  pari  uf  ttie  claim,  if  t 
iff  does  not  elect  to  continue  the  uuiion,  coatH  muii  ba  awarded 
finnl  judgment  in  anj  otlier  case, 

g  512.  In  an  action  apon  contract,  where  the  eomplami  demai 
ment  for  a  Eum  of  Oioney  only,  if  thi>  defendaut,  by  his  aosner, 
deny  tliu  plaintiff's  alaica,  but  sets  up  a  "ounierclaim  umuanting  to 
Ibe  plaintlfTs  claim,  the  plaintiff,  upon  filing  willi  the  clerk  ug  i 
of  the  counterclaim,  may  tate  judgoienc  for  tbe  eicess,  as  upon 
for  want  of  an  auawer.     Ttie  udmi^sion  must  be  made  a  part  ot 

§  613-  A  defence,  which  does  net  involve  the  merits  of  [be  act 
not  be  pleaded,  unless  it  la  verified  as  prescribed  in  title  secou 
cbaplei'. 

AKTICLE  FUCKTU. 

J  BH.  Replj  ;  ivhpi  to  contsin.  onire  ■  reply. 

BIB.  Jnfl^mtnt  npon  failnre  lo  reply.       j  517.  PfoiiKiir  may   sot   (or 
516.  Cuses  wbcre  tlia  court  may  n-  avoldincL-s  m  reply. 

^  514.  hm'd  IS7T.]  Where  tbe  an^^wer  contains  a  couiiUk 
pUmiifl!,  if  lie  does  doc  demur,  may  reply  to  the  counterclaim.  ! 
mnsl  contnin  a  general  ot  specific  denial  of  each  materhd  alIeg«U 
counterclaini,  controverted  by  tbo  pliLiiitiff,  or  of  any  knowledge  ot 
lion  thereof  suffici  est  to  forna  ft  belief;  nnd  it  m  Ay  set  fortli  In 
and  concise  laiiguHge,  nitbont  repetition,  uuiv  matter  not  incDngia 
tbe  complntnt.  constituting  a  defence  to  tlie  ooniiierclaim. 

§  GIS.  If  The  plaintiff  failg  to  reply  or  detour  la  ibe  counterc 
defendant  may  npply,  upon  notice,  for  judgment  ibcreupon  ;  and,  i) 
reqitiPes  it,  n  reierenee  may  bi'  ordered,  or  n  writ  of  inquiry  may  1: 
u  prosiTribed  io  clinpter  eleventh  of  thia  act,  where  the  plaintii  ■] 
judfoient. 

%  516.  Wher«  an  answer  conUlne  new  matter,  I'onstltuling  a  d) 
way  of  avoidance,  the  court  may,  in  ita  discretion,  on  the  defendac 
cation,  direct  the  plamtiff  to  reply  to  Ibe  new  matter.  In  ■'rnl 
reply,  and  the  proceedings  upon  failure  lo  reply,  are  subjeiit  to 
rules  aS'iu  (he  case  of  a  counlcrclalm. 

^  517.  [am-d  1871.]  A  reply  ma.v  contain  two  or  more  diariiicl  ai 
of  tbe  same  defence  or  couutereldim  ;  but  they  must  be  ecparal* 
and  numbered, 

TITLE  II, 
Provisiotu  fftn/rallii  apf^iealle  lo  plendwgn. 
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omitted. 
1 5M.  Form  and  confltrnctlon  of  ccrtnin 
allegatioDB  and  dcuials  In  veri- 
fied pleadings. 

585.  Verifiealion  ;  how  and  by  whom 

made. 

586.  Form  of  affidavit  of  vcriflcatinn. 
527.  When  verification  ma^   bu  coii> 

fined  to  a  connterclaim. 

538.  Remedy  for  defective  verifica- 
tion, or  want  of  verification. 

S29.  When  defendant  not  cxcnsed 
from  verifying;;  answer  to  charge 
of  fraud. 

580.  Private  Htatnte  ;  how  pleadod. 

58!.  Account  ;  hpw  pleaded.  Bill  of 
particulars. 

888.  Jndspients ;  how  pleaded. 

B83.  Conuitions  precedent  ;  how 
pleaded. 

584.  Instrument     for     pajrmcnt     of 


oauivey  .  how  pleaded. 
i  oil).  Pleadings  in  lilel  und  slander. 
596.  Pleading  mitigating  circumstaii* 

ces,  in  action  for  a  wron^. 
687.  Frivoous   pleadings ;   how  dis- 

goscd  of. 
am  defences  to  be  stricken  oat. 

539.  J^Iaterial  variances  ;  how  provided 

for. 

540.  Immaterial  variances  ;  how  pro> 

vided  for. 
641.    Wliat  to  be  deemed  a  failnre  3f 
proof. 

542.  Amendments  of  course. 

543.  Amended  pleading  to  be  served  ; 

answer  thereto. 

544.  Supplemental  pleadings. 

5 15.  When  u  plcadiu<;  may  be  excepte<l 
to ;  moae  and  effect  of  excepting, 

546.  Proceedings  after  exception. 

547.  [liepeaUd  1877.J 


-J 


§  618.  This  chapter  prescribes  the  form  of  pleadings  in  an  action,  and 
*be  rules  by  which  the  8u£ciency  thereof  is  deteriniueu,  except  where  spe- 
>dtl  provision  is  otherwise  made  by  law. 

§  519.  The  allegations  of  a  pleading  must  be  liberally  construed,  with  a 
new  to  substantial  justice  between  tlie  parties. 

§  520.  A  pleading  must  be  subscribed  by  the  nttoruey  for  the  party.  A 
^j  of  each  pleading,  subsequent  to  the  complaint,  must  be  served  on  the 
worney  for  the  adverse  party,  within  twenty  days  after  service  of  u  copy 
irf  the  preceding  pleading. 

4621.  [ani'd  1884.1  Where  the  judgment  may  determine  the  ultimate 
ts  of  two  or  more  uefendants,  as  between  themselves,  a  defendant  who 
Btquires  such  a  determination  must  demand  it  in  his  answer,  and  must  at 
last  twenty  days  before  the  trial  serve  a  copy  of  his  answer  upon  the 
•tomey  for  each  of  the  defendants  to  bo  affected  by  the  determinuLion, 
ttd  personally,  or  as  the  court  or  judge  may  direct,  upon  defendants  so  t» 
^eaffected  who  have  not  duly  appeared  therein  by  attorney.  The  coutro- 
Misy  between  the  defendants  shall  not  delay  a  judgment,  to  which  tho 
lUntiff  is  entitled,  unless  the  court  otherwise  directs. 

{  522.  Each  material  allegation  of  the  complaint,  not  controverted  by 
fteaoi^wer,  and  each  material  allegation  of  new  matter  in  the  answer,  not 
•tttro'erted  by  the  reply,  where  a  reply  is  required,  must,  for  the  purposes 
iftbe  action,  be  taken  as  true.  But  an  allegation  of  new  matter  in  the 
•r^er,  to  which  n  reply  is  not  required,  or  of  new  matter  in  a  reply,  is  to 
Adeemed  controverted  by  the  adverse  party,  by  traverse  or  avoidanc*,  as 
k  case  requires. 

§  523.  Where  a  pleading  is  verified,  each  subseciuent  pleading,  ejcept  a 
ferrer,  or  the  general  answer  of  an  infant  by  his  guardian  ad  litem,  must 
«ko  be  verified.  But  the  verification  may  be  omitted,  in  a  case  where  it  is 
IW  otherwise  specially  prescribed  by  law,  where  the  party  pleading  would 
^  privileged  from  testifying,  as  a  witness,  concerning  an  allegation  or 
^ial  contained  in  the  pleading.  A  pleading  cannot  be  used,  in  a  crimi- 
>>1  prosecution  against  the  party,  as  proof  of  a  fact  admitted  or  alleged 
te«in, 

i  51)4.  The  allegations  or  denials  in  a  verified  pleading  must,  in  form^  be 
•Med  to  be  made  by  the  party  pleading.     Unless  they  are  UAettm  aVoi\<i\ 
to  be  made  upon  the  infonntttioD  and  belief  of  the  party,  the^  uivaV  >em 
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iregnrili'd,  for  all  purposes,  incluclin);  a  criminal  pi'usecutiDn,  HS filing  betm 
iDiiile  upojL  the  linontedge  of  tbe  person  retifjing  tba  pleaUiag.  Aii  s.' 
gBliou  chat  th?  purtr  has  ant  nuffiujeiit  kiLOwlcflgo  itr  [n formation,  li)  fom 
belitf,  with  respect  io  a  matter,  niUBt,  for  [He  aanio  purpose*,  lie  regnrded 
■K  uD  illegittioa  tliat  tlie  peraoD  Terifjing  the  pleuding  bua  mil  audi  LiioirU 
eiige  or  ioformatioa. 

g  62S.  The  veriGcalioii  must  be  maile  by  tbe  aOiilavit  of  tbe  partjr,  01 
there  are  two  ar  more  pnrtles  united  in  inlelcst,  and  pleuliiig  together,  bf 
■t  least  oiMijit  them,  who  1.4  nuquninted  with  the  Sucv.  eipept  as  follolrs '' 

I.   Wber^he  purtf  ia  a  cIooiQaCic   uorporatliiu,  the  Tprifii.-ntiOn  muM. 
luude  bv  Ell  officer  thereof. 

i.  Where  the  people  of  the  State  are,  or  a  pitbHu  oflcer,  in  tbejr  bdn]^ 
it  Che  purtj,  tbe  reriflcuiion  maj  be   made  by  aiir  poiBOQ  aciiuoinlod  ir"'-'" 
Uie  facts. 

8.  [ain'd  1ST!>.]  Where  the  party  is  a  foreign  iKirfKiratiun  ;  or  where  tk| 
partjf  ia  not  within  the  count,?  where  the  attorney  reaiJea.  or  if  the  UtierU 
uot  a  resident  of  tlie  Slate,  the  couut;  where  he  hjis  hia  oflice,  uid  cap4^ 
«f  making  the  Affidavit ;  or,  if  there  ai'e  tno  or  morepartiea  united  in  inla 
«st^  and  pleading  together,  wliere  neither  of  them,  acqunlnied  with' d 
/acts,  is  withio  tliat  eoiiutv,  and  capable  of  inciting  the  affidavit ;  '~  ~'  -^^ 
tbe  action,  or  defence  ia  founded  upon  a  mil  ten  luatrament  for  th^  , 
of  mone;  only,  which  la  in  the  poaaeaaion  of  fho  agent  or  the  attomej  ; 
where  nil  tlie  material  allegations  of  the  ploading  arc  within  the  pers  ' 
knowledge  of  tbe  agent  or  the  dtiornej ;  iQ  either  case,  tbe  Terificstion 
Iw  made  by  tbe  agent  of  or  llie  attorney  for  the  party. 

§  626.  The  affidavit  of  veriSciition  must  be  10  the  effect,  that 
ing  ia  true  to  the  knowledge  of  the  deponent,  except  at  '     ' 
therein  stated  (o  be  alleged  on  tnforaiation  and  belief,  and 
matters  he  bclievea  it  Ic  be  true.     Where  it  is  made  bj 
than  the  pnrtT,  he  must  set  forth,  ia  the  aIEdiivi(,  the  grounds  of 
M  to  ail  mritters  nut  suttinl  upon  bis  kuowtedge,  and  the 
sot  made  by  the  piirty. 

§  627.  Wliere  llie  coiuplaint  is  not  veiitied,  end  tbe  a 
couDteruIaim,  and  alao  a,  defetice  by  nay  of  deoiol  or  avoidano^ 
davit  of  verifii/ation  may  be  made  to  refer  exclusively  tt    ' 
In  that  ease,  tbe  last  three  sections  are  applicable  to  th 
coualerclaiaa,  as  if  the  latter  waa  a  separate  pleading, 

§  B38.  The  remedi-  for  a  defeatire  verifltation  of  a  pleading. 
the  Mtme  as  an  unverified  pleading.  Where  the  copy  of  a  pleadin 
withont  a  copy  of  a  sufficient  verlStatlon,  in  a  ease  where  the  adi 
ia  entitled  to  a  verified  pleading,  he   uiav  treat  it  as  a  nuUitj,  pt. 

E*  res  notice,  with  due  diligence,  to  tbe  attorney  of  the  adverse  p 
electa  so  to  do, 

g  629.  A  defendant  is  not  excused  from  verifying  hia  a 
plaint,  charging  bim  with  baviog  coufeaaed  or  suffered  a  judgn  _,. 
onted  n  cODveyuuce,  assigniueut,  or*  other  instrument,  nr  trMiafwMJ 
lirered  money,  or  pcrsooal  property,  with  intent  to  liinder,  itAij,  a 
bis  orediiora ;  or  with  iieiiig  a  party  or  privy  to  such  a  tmoaar''" 
«tber  person,  with  like  intent  towards  tbe  ereditora  uF  that  persi 
My  fraud  nbalevcr,  aCFecting  a  right  or  the  pmperty  of  another.  ^ 

§  630.  lam'd  tN77."|    III  pleading  a  private  statute,  ( 
ienfrum.  11  ■>  wi/Ui'ieut  to  de8ign;iie  ihe  eiitnw  ^^  ta  ehaptiij 
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and  title,  or  in  some  other  manner  with  convenient  certainty, 
setting  forth  any  of  the  contents  thereof. 

.  It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading,  th« 
an  account  therein  alleged ;  but  in  that  case,  he  must  deliver  to 
rse  party,  within  ten  days  after  a  -written  demand  thereof,  a  copy 
count,  which,  if  the  pleading  is  verified,  must  be  verified  by  his 
to  the  effect,  that  he  believes  it  to  be  true ;  or,  if  the  facts  are 
le  personal  knowledge  of  the  agent  or  attorney  for  Che  party,  or 
r  is  not  within  the  county  where  the  attorney  resides,  or  capable  of 
.he  affidavit,  by  the  affidavit  of  the  agent  or  attorney.  If  he  fails 
he  is  precluded  from  giving  evidence  of  the  account. .  The  court,. 
;e  authorized  to  make  an  order  in  the  action,  may  direct  the  party 
r  a  further  account,  where  the  one  delivered  is  defective.  The 
y,  in  any  case,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
be  delivered  to  the  adverse  party. 

.  In  pleading  a  judgment,  or  other  determination,  of  a  court 
of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts  con- 
urisdiction ;  but  the  judgment  or  determination  may  be  stated  to 
Q  duly  given  or  made.  If  that  allegation  is  controverted,  the  party 
must,  on  the  trial,  establish  the  facts  conferring  jurisdiction. 

.  In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
a  not  necessary  to  state  the  facts  constituting  performance  ;  but 
'  inay  state,  generally,  that  he,  or  the  person  whom  he  represents,, 
ormed  all  the  conditions  on  his  part.  If  that  allegation  is  con- 
I,  he  must,  on  the  trial,  establish  performance. 

.  Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
instrument  for  the  payment  of  money  only,  the  party  may  set 

opy  of  the  instrument,  and  state  that  there  is  due  to  him  ther^n, 
adverse  party,  a  specified  sura,  which  he  claims.      Such  an  allega- 

univalent  to  setting  forth  the  instrument,  according  to  its  legal 

«  It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state,  in 
)laint,  any  extrinsic  fact,  for  the  purpose  of  showing  the  application 
aintiff,  of  the  defamatory  matter ;  but  the  plaintiff  may  state,  gen^ 
at  it  was  published  or  spoken  concerning  him ;  and,  if  that  allega- 
mtroverted,  the  plaintiff  must  establish  it  on  the  trial.  In  such  an. 
le  defendant  may  prove  mitigating  circumstances,  notwithstanding 
las  pleaded  or  attempted  to  prove  a  justification. 

.  [arn'd  1877.]  In  an  action  to  recover  damages  for  the  breach  of 
e  to  marry,  or  for  a  personal  injury,  or  an  injury  to  property,  the 
It  may  prove,  at  the  trial,  facts,  not  amounting  to  a  total  defence, 
:o  mitigate  or  otherwise  reduce  the  plaintiff's  damages,  if  they  are 
in  the  answer,  either  with  or  without  one  or  more  defences  to  the 
use  of  action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
reference  or  inquiry  to  ascertain  the  amount  of  the  plaintiff's 
,  prove  facts  of  that  description. 

'.  [arn'd  1879.]     If  a  demurrer,  answer,  or  reply  is  frivolous,  the 
•ejudiced  thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
than  five  days,  may  apply  to  the  court  or  to  a  judge  of  the  court 
ment  thereupon,  and  judgment  may  be  given  accordiiig\y.    It  \.\^ 
ion  is  denied,  an  appeal  cannot  be  taken  from  the  delermm'&XAQiw^ 
filial  of  the  application  does  not  prejudice  any  of  ttke  sxi\>a^cv^<5TA 


glSft-lHE 

proccediuga  ol  either  pany.     Coats,  us  upon  n  motion  mny   be  DwutdH 
npon  hQ  application  purauunt  to  this  aecliOQ. 

^  G3B.  A  Hbam  snaner  or  a  sLiim  defeoce  nm;  be  alrickea  out  bj  lb) 
court,  upon  motion,  and  upon  flucb  ternia  119  tbo  court  clcemi  just. 

§  639.  A  Tariaaco,  betnWQ  an  allegation  in  a  pleading  and  llie  proo^ 
is  not  matorinl,  unleBE  it  liaa  acCuall;  misled  the  adrerse  par^,  10  bis  prajs; 
dice,  in  malutaluing  his  ncllou  or  defence,  upon  the  tncrila.  If  ■  part] 
■n.'lBtg  tbst  be  has  been  misled,  ibat  fact,  and  ibe  parlioulurs  in  nliich  lu 
Jibs  tieeD  misled,  must  bs  proved  to  the  catisfaction  of  the  coiiru  Thnd 
UpQD  tbe  court  may,  in  its  discretion,  order  Ihu  pleading  to  be  amendn 
upon  Buch  teftDB  aa  it  deems  jual,  | 

§  640,  Wbera  ibe  vaiiani-c  ia  not  material,  as  preaeribed  in  the  Inat  wp^ 
lion,  the  court  may  direct  the  fact  to  be  founil  accDcdiog  to  tbe  eritkoMi 
01  may  order  an  immediate  ante  ml  meat,  without  costs. 

g  641.  Where,  however,  the  aiicgatioa  10  which  Che  proof  ia  dlroeledil^ 


unproved,  t 

and  meaning,  it  is  a 

a  fnllure  of  proof. 


le  of  VI 


9SII0M 

wiibffl   tbe  last  t  wo  aectious,  blu 


f—       ^  542.  Within  twenty  daya  after  11  pleading,  oi'  the  miswer  or  < 

'/    thereto,  !a  eerved,  or  at  any  time  before  the  period  fcr  answering  it  oxjAWi 

,  the  pleading  may  ba  once  amended  by  the  party,  of  conrae,  wilhout  00MB 

-^v   and  without  prejudice  to  the  proceediuga  already  bad.     But  if  it  is  madrM 

appear  to  the  court,  that  the  pleading  bbb  amended  for  the  purpose  ^ 

delay,  acd  that  the  adverse  party  will  thereby  loBelhe  benefit  of  a  leTai.fa 

which  the  cause  is  or  may  be  noticed,  theamcDded  pleading  may  beslriulin 

out,  or  the  pleading  may  be  restored  to  its  original  form,  and  such  tentK 

impoied  as  the  court  deems  just;  | 

§  643.  Where  a  pleading  ia  amended,  as  prescribed  in  the  last  sMlioB 

a  ci^y  thereof  must  be  served  upon  the  attorney  for  tbe  adrerae  party.    J 

failure  to  demur  to,  or  answer  the  amended  pleading,  within  twecty  d^n 

tbcrcafter,  has  the  same  effect  as  n  like  failure  to  dcmui  10,  or  answer  tfij 

original  pleading.  ] 

g  644.  [ani'd  1877.]  Upon  tbe  application  of  either  parly,  the  OOI 
■nay,  and,  in  a  proper  case,  must,  upon  snub  teiina  as  are  juaC,  permit  ^ 
to  make  a  sapplemBDlal  complaint,  answer  or  reply,  alleging  inaterfal  & 
which  occurred  after  bis  [ormer  pleading,  or  of  whidihewas  jguorantVI 
it  was  made  ;  including  the  judgment  or  decree  of  B  competent  court,  i 
dered  after  tbe  commencement  of  the  action,  determining  the  matM^ 
coDtrovarsy,  or  a  part  lliereof.  Tlie  party  may  apply  for  leave  to  mM 
anpplemental  pleading,  either  in  addition  to,  or  in  place  of,  the  (od 
pleading.  In  llie  former  event,  if  the  application  ia  granted,  a  prOTlaW 
remedy,  or  other  proueeding  already  taken  in  the  action,  is  not  atTectcl 
the  sQpplemcnial  pleading ;  but  tbe  t  igUt  of  the  adverse  patty  10  hm 
vacUed  or  aet  a»ide,  depends  upuu  [he  ease  presented  by  the  origttuil*4 
euppleoieutal  p!ciidin;:s.  '' 

gfiA5.  [oinV  1S7T.]  Irrelevant,  redundant,  or  scnndalona  matMr-Sl 
talned  in  a  pleading,  may  be  slnchen  001,  upon  the  motion  of  a  pen 
aggrieved  thereby.  Where  eunndalous  matter  is  thus  stricken  OU^  ' 
att«rcey  whose  name  is  aubacnbed  to  the  pleading  may  be  directed  ft 
the  cima  ol  the  motion,  and  bis  failure  to  pny  ilicm  may  be  pi 
Tcat^pt  ot  ihe  court. 


direct«d  (u| 
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§  b46.  [am'd  1877.]  Where  one  or  more  denials  or  allegations,  contained 
in  a  pleading,  are  so  indefinite  or  uncertain  that  the  precise  meaning  or  ap- 
plication thereof  is  not  apparent,  the  court  may  require  4-he  pleading  to  be 
made  definite  and  certain,  by  amendment.  [§  547.  [Bepealed  1877.] 


CHAPTER  YII. 

GENERAL  PROVISIONAL  REMEDIES  IN  AN  ACTION. 

,. 'TITLE     I. — Arrest,  pending  the  action,  and  proceedings  thereupon. 
TITLE   II.— Injunction. 
TITLE  III. — Attachment  op  property, 
TITLE  IV. — Other  provisional  remedies  ;  general  and  miscellaneous 

PROVISIONS. 

TITLE  I. 
Arrest^  pending  the  action^  and  proceedings  thereupon. 

AsncLE  1.    Cases  where  an  order  of  arrest  may  be  granted,  and  persons  liable  to 
arrest. 

2.  Granting,  executing,  and  vacating  or  modifying  the  order  of  arrest. 

3.  Discharging  the  defendant  upon  bail  or  deposit;  justificatiou  of  the 
bail  and  oisposition  of  the  deposit. 

4.  Charging  and  discharging  bail. 

ARTICLE  FIRST. 

^<iszs  where  an  Order  of  Arrest  may  be  granted,  and  Persons  liable 

TO  Arrest. 


,'i:i  I 


\^  No  person  to  be  arrested  in  civil 
proceedings,  without  an  ex- 
press statutory  provision. 

M9.  When  the  right  to  arrest  depends 
upon  the  nature  of  the  action. 

80.  When  the  right  to  arrest  depends 
partly  npon  extrinsic  facts. 

Kl.  Order,  when  and  where  granted. 


552. 

BTR. 
554. 


555. 


Foreign  judgment  not  to  affect 

right  to  arrest.  [ci-pt,  etc. 

Woman  not  to  be  arrested,  ex- 
Idiot,  lunatic,  or  infant  under 

fourteen,  not  to  be  arrested. 

Discharge. 
Person  sued  in  a  representative 

capacity,  not  to  be  arrested. 


§648.  [amd  1877.]  A  person  shall  not  be  arrested  in  a  civil  action  or 
J^cial  proceeding,  except  as  prescribed  by  statute.  The  writ  of  ne  exeat 
■hereby  abolished. 

i  649.  [anCd  1877,  1886.]  A  defendant  may  be  arrested  in  an  action, 
■  prescribed  in  this  title,  where  the  action  is  brought  for  either  of  the  fol- 
•wHng  causes : 

I.  To  recover  a  fine  or  penalty. 

1  To  recover  damages  for  a  personal  injury  ;  an  injury  to  property, 
Wading  the  wrongful  taking,  detention  or  conversion  of  perpoual  prop- 
Wy; breach  of  a  promise  to  marry;  misconduct  or  neglect  in  office,  or  in 
'professional  employment  ;  fraud  or  deceit ;  or  to  recover  a  chattel  where 
■is  alleged  in  the  complaint  that  the  chattel  or  a  part  thereof  has  been 
*Hsealed,  removed  or  disposed  of  so  that  it  cannot  be  found  or  taken  by 
•  sheriff  and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
•prire  the  plaintiff  of  the  benefit  thereof ;  or  to  recover  for  money 
*ttTed  or  to  recover  property  or  damages  for  the  conversion  oy  ift\s>^\>\>\\- 
■tion  of 'property  where  it  is  alleged  in  the  complaint  that  t\\e  mowe^  nv^"3. 
Wttired  or  the  property  was  embezzled  or  fraudulently   misa\)p\\<iOL  V>^  «. 


public  officer  or  b;  nn  stMrney,  Galicilor  or  coucisclor,  or  b,T  on  nffioeror 
agent  of  a  curporB.tion  or  banking  aSBOCintiim  In  Che  courae  of  bie  ompliq''. 
ment,  or  b;  a.  factor,  agent,  broker,  or  other  person  in  a  fiduciary  capadtf. 
TfnieK  Bueli  ullegalion  is  made,  Ihe  plaintiff  cannot  recover  unlesa  be  prOTW. 
Ae  aame  on  tbe  triat  of  the  ttction ;  mid  a  judgment  for  tbc  defaodanl  U 
mot  a  bar  to  tbe  new  action  to  recover  tbe  mone,?  or  cb^lCel. 

8.  To  recover  moneys,  funds  or  property  held  or  owned  by  the  stile,,  or 
held  or  omieiJ  oSclally  or  otherwise  for  or  In  behalf  of  a  public  or  govaro-. 
tnental  interest  by  n  municipal  or  other  public  corporation,  board,  offlcsr, 
custodian,  agency  or  agent,  of  tbe  stale  or  of  a  city,  county,  town,  ritlaga 
or  otticr  division,  subdivision,  department  or  portion  of  tbe  atate  vbich  tba 
defendant  baa  without  rigbt  obtained,  received,  conTertcd  or  disposed  of  ,- 
or  to  recover  damages  for  sb  obtatoiag,  receiving,  paying,  convertiog  OE 
^iaposiiig  of  the  same. 

4.  la  an  action  upon  contract,  express  or  Implied,  other  than  a  pronilse 
to  marry,  ivhere  it  ia  alleged  in  the  complaint  that  the  ilefeudant  wa> 
guilty  of  a  fraud  In  contracting  or  incurring  the  liability,  or  tbat  he  Laa 
since  the  makitig  of  tlie  oontract,  or  id  contemplntlon  of  making  of  1)14, 
same,  removed  or  disposed  of  his  property  with  intent  to  defraud  his  ored- 
itors,  or  ta  about  to  reinave  Or  diapi>3e  of  tbe  same  with  like  intast;  bOfel 
where  euch  allegation  is'  made,  tbe  plaintiff  cannot  recover  unleu  ha 
proves  tbe  fmud  on  tbe  tiial  of  tbe  action ;  and  a  judgment  for  the  defend 
ant  IS  not  a  bar  to  a  new  autiua  to  recover  upon  the  oontract  only. 

g  6B0.  [nmW  1877,1879,1886.]  A  defendant  may  also !«  arretted  in* 
action  whereio  tbe  judgtSL'nt  demanded  requires  tbe  performance  of  an  ■■ 
ifte  neglect  or  refusal  to  perform  which  would  be  puniabable  by  tbe  ooatt  J 
a  contempt  where  the  defendant  is  nut  a  resident  of  the  State,  or  btisgi 
resident,  is  about  to  depart  therefrom,  by  reason  of  which  non-resIdemMOl 
departure  there  ia  danger  that  a  judgment  or  an  order  requiring  the  pM 
formaace  of  the  act  will  be  rendered  inoffectuaL 

5  661.  [ainW  1ST7,  1896.]  In  n  case  speciSed  ui  the  last  secUottlb 
order  of  nireat  can  be  granted  only  by  the  court,  is  always  in  ita  diMttA 
tioa,  and  may  be  granted  or  served  either  before  or  after  final  judgmmti 
unless  an  appeal  fi'om  the  judgment  is  pending  upon  which  security  1 
beim  given  auflicianc  to  stay  the  eiecution  thereof.  In  either  of  tba  f 
fpecl^ed  in  section  five  hundred  and  forty-nine  the  order  cannot  be  >e 
after  final  judgment ;  but  it  may  he  granted  where  a  proper  case  t 
ia  presented  at  any  tune  before  final  judgment. 

g  662.  The  recovery  of  judgment  in  a  court,  not  of  the  State,  for  4 
same  cause  of  action  ;  or,  where  the  action  is  founded  upon  frai  '       '"^ 
for  tile  price  or  value  of  tbe  property  obtained  thereby  ;  does  di 
right  of  the  plaintiff  to  arrest  the  defendant,  as  prescribed  in  thia  title,  n 

-    g  653.  [am'd  ISTT.]  A  woman  cannot  be  arrested,  as  prescribed  in  tl 
title,  except  in  a  case  where  the  order  can  be  granted  only  by  the  oonrtiM 
where  it  appears,  that  the  action  is  to  recover  damages  for  a  willful  injltr 
10  person,  character  or  prDpeily. 

g  664.  \am'd  1877.]  A  lunatic,  an  idiot,  or  an  infant  under  the  agC^ 
fourteen  years,  If  arrested,  may  he  discharged  from  arrest,  as  a  ptiviiw^ 
pvTBon,  ia  the  discretion  of  tlie  court.    The  application  for  his  disc' 
'    made,  in  his  behalf,  by  a  relative,  ot  bv  a.n'i  wA\Bt  if« 
Judge  permits  to  represent  bim,  toi  we  piu^ow. 


if 
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I  696«  A  person  prosecuted  in  a  representative  Jttpacitj,  as  heir,  ei*- 
cntor,  administrator,  legatee,  devisee,  next  of  kin,  assignee,  or  trustee, 
«uuiot  be  arrested,  as  prescribed  in  this  title,  except  for  his  personal  act 

ARTICLE  SECOND. 

QmASTIHO,   XZXOUTING,   AND  YACATIMO  OR  MODIFTIMG   THS    OrOER  OF 

Arrest. 

I  6S6.  Order  required  for  arrest ;  how       S  563.  Arrest :  liow  made. 

granted.  564.  General  provisiou  as  to  privilege 
667.  Iroof  necessary  to  procure  order.  from  arrest ;  discharge  of  privi- 

,.    868.  When  order  may  be  granted  ;  leged  person. 

effect  of  complaint  subsequently  666.  Privilege  of  offlcers  of  courts. 

made.  666.  Defendant     arrested     lu     have 
869.  Security,   upon  order  of  arrest  twenty  days  to  answer. 

made  by  a  judge.  567.  When  application  to  be  made  to 
800.  Id.;  upon  order  of  arrest  granted  vacate  order  of  arrest,  etc. 

by  the  conit.  568.  How  and   to  whom  a^plicatloi 
tCL  Contents  of  the  order ;  to  whom  must  be  made  ;  oppos<ng  it  by 

directed ;  when  to  be  executed.  new  proofs. 

UBL  Copies  of  papers  to  be  delivered  569,  570,  671.  [RepeaUd  1877.] 

to  defendant ;   originals  to  be  672.  tiupersedeau,  unless  defendant  Ii 

filed.  charged  in  execution,  etc 

I  S66.  \am*d  1 877.1  An  order  for  the  arrest  of  the  defendant,  oxcept 
at  otherwise  prescribed  in  section  five  hundred  and  fifty-one  of  this  act, 
■nut  be  obtained  from  a  judge  of  the  court  in  which  the  action  is  brought, 
or  trom  any  county  judge. 

I  667.  ^0tm*d  IS??  k  1879.1  The  order  may  be  granted,  in  a  case  spec!- 
ltd  in  section  five  hundred  and  forty-nine  of  this  act,  whei'e  it  appears  by 
te  affidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient  cause  or 
Mioii  exists  against  the  defendant,  as  prescribed  in  that  section.  It  may 
be  granted,  in  a  case  specified  in  section  660  of  this  act,  upon  the  like  proof 
^t  a  sufficient  cause  of  action  exists  against  the  defendant,  as  prescribed 
B  that  section,  and  of  the  other  matters,  extrinsic,  to  the  cause  of  action, 
ipecified  in  that  section.  The  affidavit  may  also  contain  any  statement 
tending  to  determine  the  amount  of  bail  to  be  required. 

§668.  [am'd  1877,  1879,  1886.]  Subject  to  the  provisions  of  the 
htt  preceding  section  the  order  may  be  granted  at  any  time  after  the  com- 
le&cement  of  the  action.  It  may  als(^be  granted  to  accompany  the  sum- 
iMmg,  but  at  any  time  after  the  filing  or  service  of  the  complaint  the  order 
<finest  must  be  vacated  on  motion  if  the  complaint  fails  to  set  forth  a 

^1  ftfllcient  cause  of  action  as  required  by  section  549  of  this  act,  but  where 
4e  order  is  applied  for  after  the  filing  or  service  of  the  complaint,  the 
•Wirt  before  granting  the  same  may  without  notice  direct  tlie  service  of  an 
ttJended  complaint  so  as  to  conform  to  the  allegations  required  in  subdi- 
vinfflis  two  and  four  of  section  649  of  this  act. 

§669.  [om'rf  1879.]  Except  where  the  action  is  brought  for  a  cause 
^iwified  in  subdivision  3  of  section  549  of  this  act,  or  in  a  case  where  it  is 
•Pttially  prescribed  by  law  that  security  may  be  dispensed  with,  or  the 
*curity  to  be  given  is  specially  regulated   by  law,  the  judge,  before  he 

.  -  ^ttrts  the  order,  must  require  a  written  undertaking,  on  the  part  of  the 
V^^intiff,  with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
'fcjrers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was  not 
•tilled  to  the  order  of  arrest,  the  plaintiff  will  pay  all  costs  which  may  be 
**nded  to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason 
''the arrest,  not  exceeding  the  sum  specified  in  the  undertaking,  which 
^  be  at  least  equal  to  one  tenth  of  the  amount  of  bail  requited  V>^'  \\vft 
*der,  and  not  lega  than  $250. 
/ /^«l  Where  the  order  can  be  granted  only  by  the  court,  aiv  MXi^fex- 

^«air  oa  the  pan  of  the  plaintiff  m&Y   be   dispensed   NvilVi.    U   v\.  S^ 


I -J 
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requrrcd,  its  (onn,  ind  Ihe  Mcuriti^  to  be  girao  tbereupon,  mast  htf] 
the  court  preaoritns. 

§  B61.  [am'disn.'i  The  order  must  be  Bubscribed  by  the  _ 
kttorBey,  und,  cioept  nhcre  it  la  grauted  by  the  uourt,  by  the  judge. 
tnay  be  directed,  either  to  the  aberiS  of  a  purticular  caunty,  or,  generaUy,  M 
:be  sheriff  or  any  I'OiiDty.  It  must  require  tho  ahEriff  forthwith  to  an  ' 
Jhe  defendant,  it  he  is  faimd  within  his  cotinly ;  to  hold  him  to  bail  ii 
ipecified  sum  ;  and  to  return  the  order,  with  his  proceedings  therenader, 
preiKJTibcd  by  lsi>.  The  plaintifCa  atrartiey  may,  &t  his  optiou,  by  tn 
dDTSement  upon  the  anler,  or,  nhere  it  was  gmoled  by  the  Court,  upon  Xb» 
copy  tbereor,  delivered  to  the  ^heriS,  fix  a  time  vithin  which  the  deFeod' 
-'  be  arreated.     In  that  case  hu  cannot  he  arrested  aftE  '         *  ~ 

g  S62.  [am-d  1877  4  1879.]  The  order  of  arrest,  or, 
'anted  by  the  court,  a  certified  copy  thereof,  giibiKribed  by  the  plaintiff's 
^Stcomey;  and  in  either  case,  the  piipera  upon  vhlch  the  order  na^  grunted, 
'With  the  andertaUiug,  i-f  -nuy ;  must  he  deliiered  to  the  sheriff,  who,  upon 
arresting  the  defendant,  mast  deliver  to  him  s.  copy  thereof.  Tbe  pnpen, 
upon  Tthicb  tbe  order  was  granted,  with  the  undorlklting  if  any  ;  muBl  b^ 
Gled,  with  (lie  order  of  arrest,  or  b  certified  copy  thereof,  at  the  time  pi*" 
acrihed  for  Gling  tbe  same,  in  sections  (iva  hundred    "* 

»6re  hundred  and  nioety  of  this  not. 
g  663.  Tbe  sheriff  must  execute  the  order  by  arresting  tbe  defemlB&blf 
be  i»  found  witbin  bis  couuty,  and  lieepiog  him  in  custody,  until  disclw^ 


^Kttie 


?S' 


be  i»  found  witbin  bis  couuty,  and  keeping  him  in  custody,  until  di 
l^jhiw. 

§  664.  [am'd  1877.]  This  titledoes  not  abridge  or  affect  a  privfl^ 
from  arreBl  given  by  law,  or  a  right  of  action  for  a  breach  thereat,  f 
pririleged  person  is  enlilled  to  be  discharged  from  arrest,  where  otlier'  pr« 
vision  is  not  made  therefor  by  taw,  by  the  court,  or  a  judge  thereof ;  or  b; 
the  county  judge  of  the  y>UDly,  or  a  judge  o(  a  anperior  city  court  of  tl|j 
city,  where  the  arrest  was  made.  The  order  must  be  made,  upon  proof,lq 
■^svit,  ol  the  facts  entitling  tbe  applicant  to  ibo  discbarge ;  and  Ihfl  Xt 
Kit  and  discharge  are  not  a  bar  to  a  new  arrest,  after  tbe  privilege  Iw 
ccflsed.  The  court  or  judge  may  tnako  the  order  without  notice,  or  lUil 
I'eqnire  notice  to  be  giwn  to  the  sheriff,  ur  lo  tbe  plaintiff,  or  lu  bodi. 

g  666.  An  officer  of  a  court  of  record,  appointed  or  elected  purauah 
law,  is  privileged  from  arreat,  during  tbe  actual  sitting,  which  ho  la  rt     ' 
to  attend,  of  a  tertn  of  the  court  of   whiib  he  is  an  officer,  and  no  1 
but  an  attorney  or  coonsellor  is  not  thus  privileged,  unless  he  is  empiojmi 
in  a  cause,  tu  be  heard  at  that  term. 

g  B6G.  Except  where  an  order  nf  arrest  can  be  grnnled  only  by  tf 
court,  a  defendunt,  arrested  before  answer,  has  twenty  days  after  tbeamfl 
in  which  to  answer  ibe  complaint ;  and  judgment  must  be  stayed  ai  " 
ingiy. 

g  5fi7.  [ani'd  1877.]  Except  where  an  order  of  arrest  can  be  graBM** 
on'y  by  the  court,  a  defendnnt,  arrested  as  prescribed  in  this  title,  may,  f^^ 
anv  time  before  final  judgment,  or,  if  he  was  arrested  witbin  I  * — ' 

before  final  judaraeut,  at  any  time   within   twenty   days  after 
apply  14  vacate  the  order  of  arrest;  or  to  reduce  the  amount  of  boil ; 
Increase  the  security  given  by  the  plaintiff;  or  for  one  or  more  of 
/brms  of  relief,  together,  or  in  the  alternntlve.     In  a  case  where  0»M 
B^jure«(  can  be  granted  Only  by  the  coun,  a  Vilse  tuCT^t'st'  -  --^ 
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tXuij  time  within  twenty  days  after  the  arrest ;  and  an  application  to  increase 
the  security  given  H^  the  plaintiff,  may  be  made  at  any  time  before  final 
judgment. 

• 

§  568.  [am^d  1877.]  An  application,  specified  in  the  last  section,  may  be 
founded  only  upon  the  papers  upon  wliich  the  order  was  granted  ;  in  which 
case,  it  must  be  made  to  the  court,  or,  if  the  order  was  grauted  by  a  judge 
oat  of  court,  to  the  same  judge,  in  court  or  out  of  court,  and  with  or  with- 
oat  notice,  as  he  deems  proper,  and  the  application  must  be  heard  upon 
those  papers  only.  Or  it  may  be  founded  upon  proof,  by  affidavit,  on  the 
part  of  the  defendant ;  in  which  case,  it  must  be  made  to  the  court,  or,  if 
theprder  was  granted  by  a  judge,  out  of  court,  to  any  judge  of  the  court, 
opon  notice ;  and  it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  part 
of  the  plaintiff,  tending  to  sust'iju  any  ground  of  arrest  recited  in  the  order 
and  no  other,  unless  the  defendant  relies  upon  a  discharge  in  bankruptcy, 
or  upon  a  discharge  or  exoBeration,  granted  in  insolvent  proceedings  ;  in 
which  case,  the  plaintiff  may  show  any  matter  rx  avoidance  thereof,  which 
he  might  show  upon  the  trial.  §g  669-571.  [Repealed  1877.] 

§672.  [ani'd  1877,  1882,  1886.]      Except  in  a  csiso  wIhtc  an  order  of 

arrest  can  be  granted  only  by  the  court   if  the  plaintiff  iHireasonubly  delays 

the  trial  of  the  action  or  neglects  to  enter  judgment  therein  within  ten  days 

after  it  is  in  his  power  to  do  so,  or  neglects  to  issue  execution  against  the 

person  of  the  defendant  within  ten  days  after  the  return  of  the  execution 

against  the  property,  and  in  any  event  neglects  to  issue  the  same  within 

tiiree  months  alter  the  entry  of  the  judgment,  or  whenever  it  shall  appear  to 

the  satiRfaction  of  the  court  that  the  plaintiff  in  an   action,  or  a  Juilginont 

creditor  in  a  judgment,  delays  tiie  enforcement  of  his  remetlies  therein  by 

ooliusion,  or  for  the  purpose  of  allowing  the  debtor  to  remain  in  prison  under 

the  mandate  in  ai»y  other  action,  before  the  issuing  of  the  mandate  in  favor  of 

soiii  creditor,  so  as  to  produce  a  continued  and  extended  imprisonment  by  vir- 

tne  of  tlie  separate  mandates  in  the  different  actions,  the  defendant  must 

ipon  his  application,  made  upon  notice  to  the  plaintiff,  be  discharged  from 

wstody  if  he  has  already  been  taken  under  the  mamlate  against  him  in  such 

•ction ;  or  if  he  has  not  yet  been  imprisoned  tliereiii  be  relieved  from  im- 

^nment  by  virtue  of  such  mandate,  by  tiie  court  in  whicli  the  action  was 

WBHnenced,  unless  reasonable  cause  is  sliown  why  the  application  should 

Wbegranted.     A  defendant  discharged  as  prescribed  in  tliis  section  shall 

Wbe  arrested  upon  an  execution  issued  uj^ion  the  judgment  in  the  action. 

ARTICLE  THIRD. 

^■CHASOmO  THE   DEFENDANT     UPON    BaIL    OR    DEPOSIT;    JuSTIflCATION   OF 

THE  Bail  and  Disposition  of  the  Deposit. 

I  Sn.  lyef endant  to  be  discharged  on       $  580.  Jostification  of  bail. 

bail  or  deposit.  581.  Allowance  of  bail. 

SJi  Wheu   defendant   may  elect   to  582.  Deposit  of  money  with  pheriff, 

give  bail,  etc.,  or  bond  for  liber-  583.  Payment  of  deposit  into  coc-i  *»T 

lies.  •  sheriff. 

«5-  Undertaking  of  the  bail ;  what  to  584.  Substituting  bail  for  deposit. 

contain.  585.  How  deposit  disposed  of. 

W.  Examination  of  persons  offered  586.  Wheu  deposit   to   be  paid   to   m 

ap  bail.  third  person. 

«7.  Kling.  etc.,  of  papers  :  plaintiff's  587.  Shcriflf.  when  liable  as  bail  ;  hi« 


acceptance  or  rejection  of  bail.  discliar^e  from  liability. 

1  Notice    of    justification  ;      new  588.  Proceedings  on  judgment  ut^ainHl 


orj^i  andertaklDg,  if  other    bail    is  sheriff 

".^1    M  J^*'*-""-  •'5S9.  Bail  liable  to  ahenft. 

niai    n.  f^iSoMoiu  of  bMil.  590.  Filing  papers  if  baVYnoX,  v!.^^«vtv 


§673.TbedefendMnt,  at  any  time  before  he  is  in  contempt,  ^'\\fe\*».  X.'ta^ 
^^fnbtgnntedoDlfbf  the  court,  or,  in   any  otlwr    case,  iil   aiv--  V\ift« 
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ifoie  execution  agaiQt  hia  perBoii,  must  be  dichsigeil  from  arrest,  eittm 
ipon  ^viog  bail,  or  upon  depoisitiiig  [he  sum  epeciiiiMl  in  the  order  of 
^nst.  Tbe  defendnnt  ma;  give  bail,  or  moke  the  defto^it,  iuimedialelj 
iipoD  his  irreiit,  at  aaj  hour  of  the  duv  ur  njglit ;  and  ha  muse  bufe  reas- 
onable opportuniCj'  tn  se«'  for  .and  to  procure  bail,  before  being  committed 

•  Should  be  "neek." 

§  B74.  Where  the  defendant  is  actuallj  confined  in  the  jail,  bj  lirtne  of 

I  order  of  urreat,  and  final  or  intarlocutarj  judgment  has  been  rendered 
(guinat  him  iu  the  action,  but  an  eiecittion  ugaiuat  hia  person  hita  not  bc«n 
Iwued,  he  mnj  plei;C  either  to  give  a  bond  (or  the  liberties  of  the  jail,  or  (o 
~'-'e  trail  or  make  a  deposit,  ns  presonbed  in  thia  article. 

g  B76.  The  defendant  ma;  give  bail,  bj  dcliveriug  to  the  sheriff  ft 
■•ritlen  undertakiiiR,  m  the  sum  specified  in  the  order  of  arrest,  eieouted 
\ij  two  or  more  euffioient  bail,  stating  Ibeir  plucea  of  residence  and  ooeU' 
pationa,  to  the  following  effect : 

1.  If  the  order  of  arrest  could  be  granted  only  b;  the  court,  thai  the' 
defendant  wdl  obey  the  direotion  of  court,  or  of  an  appellate  court,  contsiaed 
in  ao  order  or  a  judgment,  requiring  him  to  perform  the  act  Speoi&ed  inp 
(he  ordvr;  or,  in  default  of  hia  so  doing,  that  be  will,  at  all  times,  rendw 
blmself  amenable  to  proceedinge  to  punish  him  for  the  umiasion.  , 

2.  If  the  action  is  t«  recover  a  chattel,  that  the  defendant  will  delireril 
h)  the  pl^ntift,  if  delivery  thereof  ie  adjudged  in  the  action,  and  will  p^  . 
iny  sum  reoovered  against  him  in  the  action.  j 

3.  Iu  any  other  case,  that  Ibe  defendant  will,  at  all  titoes,  reuder  hiniMlf  | 
uneniible  to  any  mandate  which  may  be  issued  to  enfurce  a  final  judgmMit  \ 
Igainst  him  in  the  action.  i 

gS76.  [oRi'if  1877  &  I8T9.]  It  is  not  neceasury  that  the  undertaking 
feould  be  approved  or  accompanied  with  an  affidavit  of  juatiScalion  of  the  ' 
Mil.  But  the  oflli^er,  taking  the  ncknowledgement  of  the  undertaking,^ 
DDSt,  if  the  aherifl  so  requires,  examine  under  oath,  to  a  reaaonsble  ext^t^^ 
'"'a  persons  offering  to  become  bail,  cancemiag  their  property  and  their  l^  j 
imstanoea.  The  eiuminution  must  be  reduced  to  iiTiting,  Bubaoribed  by] 
iHie  bail,  and  annexed  to  the  undertaking. 

•d  1879.]     Within  three  days  after  bnil  ia  given,  the  t 

<  the  plaintiffs  attorney  copies,  certified  by  bim,  of  llle  oi 

D  and  undertaking.    The  plaintiff's  attorney,  within  tan  iL 

tbersatter,  must  serve  upon  the  sheritt  a  notice  that  he  does  not  accept  tt_ 

Mil ;  otherwise  he  is  deemed  to  have  accepted  them,  and  the  sheriff  tl 

Uonerated  from  liability. 

5  678.  Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
Kndant  may  serve  upon  the  plaintiff's  attorney,  notice  of  the  jtutifioa 

of  the  same  or  other  bail,  specifying  the  pluee  of  residence  and  occupa 
of  each  of  the  latter,  before  a  judge  of  the  court,  or  a  county  judge,  •< 
apecified  time  and  place  i  the  time  to  be  not  less  than  five  oi 
(en  daya  tliereafter,  sod  the  place  to  he  withiii  the  county  where  one  o; 
bail  resides,  or  where  the  defendant  waa  arreaied.  IF  other  buil  are  gi 
■  E  ciccuted,  as  prctoribed  in  Hection  6va  him 
wd  Beventj.Gve  of  this  act, 

6  £79.  The  qualifications  of  bail  are  ua  follaws: 
.  facA  of  tbem  iniut  be  a  resident  of,  and  ■  honiriiolJw  t 

w  .Stale 


101  ARREST  AND  BAIL  gg  680-686 

8.  Each,  of  them  must  be  worth  thu  sum  tipeciQed  in  the  order  of  arrest, 
exdosiTe  of  property  exempt  from  exccutioa ;  but  the  judge,  on  justifi- 
cation, may  allow  more  than  two  bail  to  justify,  severally,  in  sums  less  than 
that  specified  in  the  order,  if  the  whole  justification  is  equivalent  to  that  of 
two  sufficient  bail. 

§  680.  For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice,  and  be 
examined  on  oath,  on  the  part  of  the  plaintiff,  toucliing  his  sufficiency,  in 
noli  manner  as  the  judge,  in  his  discretion,  thinks  proper.  The  judge 
may,  in  his  discretion,  adjourn  the  examination  from  day  to  day,  until  it  is 
eompleted ;  but  such  an  adjournment  must  always  be  to  the  next  judicial 
day,  unless  by  consent  of  parties.  If  required  by  the  plaintiff's  attorney, 
the  examination  must  be  reduced  to  writing,  and  subscribed  by  tlie  bail. 

§  681.  If  the  judge  finds  the  bail  sufficient,  be  must  annex  the  examina- 
tion to  the  undertaking,  indorse  bis  allowance  thereon,  and  cause  them  to 
be  filed  with  the  clerk.     The  sheriff  is  thereupon  exonerated  from  liability. 

§  682.  The  defendant  may,  instead  of  giving  bail,  deposit  with  the 
iberifl  the  sum  specified  in  the  order.  The  sheriff  must  thereupon  give 
the  defendant  a  certificate  of  the  deposit,  and  discharge  him  from  cus- 
tody. 

§  683.  The  sheriff  must,  within  four  days  a€iter  the  deposit,  pay  it  into 
wort.  He  must  take,  from  the  officer  receiving  it,  two  certificates  of  the 
payment,  one  of  which  he  must  deliver  to  the  plaintiff,  and  the  other  to  the 
defendant.  For  a  default  in  making  the  payment,  the  official  bond  of  the 
iheriff  may  be  prosecuted,  as  in  any  other  case  of  delinquency. 

J  684.  If  money  is  deposited,  as  prescribed  in  the  last  two  sections, 
may  be  given,  and  may  justify  upon  notice,  at  any  time  before  the 
expiration  of  the  right  to  be  discharged  on  bail.  Thereupon  the  judge, 
before  whom  the  justification  is  had,  must  direct,  in  the  order  of  allowance, 
ttat  the  money  deposited  be  refunded  to  the  defendant,  or  his  representa- 
tive, and  it  must  be  refunded  accordingly. 

§  686.  If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
Kction,  it  is,  in  a  case,  where  the  order  of  arrest  could  be  granted  only  by 
the  court,  subject  to  the  direction  of  the  court,  as  justice  requires,  before 
ttd  after  the  judgment.  In  any  other  case,  if  it  remains  on  deposit,  when 
fiiud  judgment  is  rendered  for  the  plaintiff,  it  must  be  applied,  under  the 
direction  of  the  court,  in  satisfaction  of  the  judgment ;  and  the  surplus,  if 
loy,  must  be  refunded  to  the  defendant,  or  his  representative.  If  the  final 
judgment  is  for  the  defendant,  or  the  action  abates,  or  is  discontinued,  the 
Run  deposited,  and  remaining  unapplied,  must  be  refunded  to  the  defend- 
ttt  or  his  representative. 

.   J  686.  At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
••y  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third  person 
therein  specified,  in  the  event  .that  the  defendant  becomes  entitled  to  a 
•ttum  thereof ;  but  without  expressing  any  other  contingency.     The  direc- 
tion must  be  acknowledge  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  ;  and  the  sheriff  must  deliver  it  to  the  officer  who  receives 
the  deposit,  who  must  note  the  substance  thereof,  with  the  entries  of  the 
deposit,  in  his  books,  and  upon  the  two  certificates  of  payment  into  court, 
the  money  thus  deposited  is  deemed  the  property  of  the  lliivd  peT§^ow,  xswY*- 
j«t  to  the  plaintiff^s  interest  therein  ;  uwl  subject  to  the  T\\i\\ta  ol  «l  cxft*\v 
t»of  the  defendaDt,  where  the  djre<.'tio'i    -van    given  for  xYie  \v\]Lvpo--.x  ^^^ 
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hinderinf,  deliving,  or  defCBUding  rreditora.     The  money,  or  tbe  rMidna 

thereof,  mnal  ho  paid  to  tlie  Dhirrt  person,  wliere,  by  the  provisions  of  tb« 

hat  two  aecfiana,  it  is  required  to  be  refunded  to  the  defendant,  or  his 

'    topresentative, 

W      §  587.  [nm'd  18T7.]  If,  after  the  deFeDdant  ia  arrested,  be  escapes  or  i 
•^BMoued,  or  the  bail,  if  sny,  given  by  him,  do  not  juatifj,  when  they  are  ae 
^accepted,  or  if  the  sheriff  fnils  to  pay  the  ileposit  into  conrt  aa  required  br 
''  Hctioa  fire  bandred  and  eighty-three  of  this  act,  tbe  sheriff  is  liable  asb 
But  the  iihoriS  may,  except  in  an  tioCiun  to  reoorer  a  chattel,  diacbarga  h 
mI!  from  liability,  by  the  giving  and  justification  of  bait,  ns  folions : 

1.  It  the  case  is  one  where  the  order  could  he  granted  only  by  the  court, 
at  any  time  before  tbe  court  directs  tbe  performance  of  the  act  ap«ciS«d  i( 

i.  In  any  other  case,  at  any  time  before  an  exeoiilion  h  isaned  against  ibi 
person  of  t^e  defendant,  upon  a  judgment  in  the  action. 

g  588.  If  judgment  is  recovered  againE^t  the  .sheriff,  upon  his  liability  M 
bail,  and  an  eiecutioa  thereon  is  returned  nbolly  or  partly  nnsalisfied,  th* 
olflcial  bond  of  the  sheriB  may  be  prosecuted,  as  in  aoj  other 
delinquency. 

g  689.  [arn-'l  1S77.]  The  bail  taken  upon  the  arrest,  unless  they  justiCf,. 
or  other  bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  ilamaga^ 
which  he  Bustains  by  reason  of  the  omission. 

g  69a  [am'd  18T9.]  Within  leu  dnya  after  the  defendant  ia  arrestod,  11 
he  does  not  give  bail,  or  if  he  gives  bail,  within  len  days  after  the  juatifit* 
[ion  of  the  bail,  the  sheriff  must  file  witb  the  clerk  the  order  of  arreal,  iK 
where  it  was  grnnted  by  the  court,  tbe  certified  copy  thereof  delivuredM 
him,  with  his  reiurti  thereupon  indorsed,  tbe  papers  upon  which  the  pi ' ' 
of  arrest  vas  granted,  and  the  undertaking  given  on  tbe  part  of  the  plaln^ 
Where  an  order  of  arrest,  directing  tbe  arrest  of  two  or  more  defendas' 
' ..  ]ms  been  eiecnted  as  to  ooe  or  more,  bot  not  as  to  aj'  of  them,  Ibe  si 
ft , any  file  a  eopy  of  the  order  of  arrest,  instead  of  the  original. 

f  AETIOLE  POUBTH. 

CUARGINQ    USD   mSCUARQI.fO    B^IL. 

I  Ml.  When  defendant  may  be  Barren-  i  SW,  Ball ;  ho( 

dered.  SUT.  Curtain  ei 

en.  Bow  earrender  lo  ho  made  ;  ei-  Fare  action  anUiat  baJI 

onerallon  of  hall  ttierenpon.  508.  Dntf  of   eberSt  dtL  ini^ 


I.  VoUuHMy   »arreader  ;   eiouBra- 

tlon  ot  ball  tbaruupan. 
>.  Rl^ta,   etc.:   of   slierUI  vho  la 

iSble  SB  bal!. 


loueratad  b] 


g  691.  Except  in  an  action  to  recover  a  chattel,  the  bail  mlj  si 
tbo  defendant  in  their  owq  eioneratloo,  or  the  defendant  ma^Barrei 
self  in  exoneration  of  the  bait,  before  tbe  eipiration  of  the  time  U 
In  an  action  against  them.  The  surrender  must  be  ma 
of  tbe  county,  where  the  defendant  was  arrested. 

g  692.  Where  the  bail  surrender  the  defendant,  tbe  surrender  m 
mule  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  aheriO,  sod  teqiun  1: 
writing,  to  take  the  defendant  into  his  custody. 
b  X.   .J  certlHed  copy  of  tbe  undertaking  of  i.^&  \ieil  must  be  di 
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Ike  Bheriff,  who  must  detain  the  defendant  in  his  custody  thercnpur,  as  upon 
tbe  original  mandate,  and  must,  by  a  certificate  in  writing,  acknowledge  the 
Rurender.  Upon  the  application  of  the  bail,  made  upon  notice  to  the  plain- 
tiff's attorney,  and  upon  production  of  the  sheriff's  eertificate  and  a  copy 
if  tbe  undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the  county 
vbere  the  action  is  triable,  may  make  an  order,  directing  that  the  bail  by 
Bonerated.  On  filing  tbe  order  and  the  papers  used  on  the  application 
therefor,  the  bail  are  exonerated  accordingly. 

I  593.  [am*c?  1877.]  For  the  purpose  of  surrendering  the  defendant,  the 
bul,  at  any  place  or  at  any  time  bofore  they  are  finally  charged,  may  them- 
idves  arrest  him,  or,  by  a  written  authority,  endorsed  un  a  certified  copy  of 
Ibe  undertaking,  may  empower  another  person  to  do  so.  And  one  or  more 
•f  the  bail  may  thus  arrest  and  surrender  the  defendant,  although  the 
•thers  do  not  join  with  him  or  them,  for  that  purpose. 

§  694.  Where  the  defendant  surrenders  himself  in  exoneration  of  his 
bul,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff,  in 
wri&ig,  to  take  him  into  custody,  in  exoneration  of  his  bail.  The  sheriff 
■oat  detain  him  accordingly,  as  prescribed  in  subdivision  second  of  section 
Sve  hundred  and  ninety-two  of  this  act ;  and,  if  requested  by  the  bail,  at 
ny  time  after  the  surrender,  the  sheriff  must,  by  a  certificate  in  writing, 
ttknowledge  the  surrender.  An  order  for  the  exoneration  of  tne  bail  may 
be  procured,  as  prescribed  in  section  five  hundred  and  ninety-two  of  this 


I  b96.  WherQ  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and  privi- 
lips,  and  is  subject  to  all  the  duties  and  liabilities  of  bail ;  and  bail  giveb 
kf  him,  in  order  to  discharge  himself  from  liability,  must  be  regarded  sa 
tbe  bail  of  the  defendant  in  tbe  action.  But  this  section  does  not  apply  to 
a  tction  to  recover  a  chattel ;  or  to  a  case  where  a  defence  arises  to  an 
■lioD  against  the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff. 

§  696.  In  case  of  failure  to  comply  with  the  undertaking,  the  bail  ma} 
be  proceeded  agamst  by  action,  and  not  otherwise. 

§  697.  An  action  may  be  brought,  as  prescribed  in  the  last  Kection,  in  a 
cue  where  the  order  of  arrest  could  be  granted  only  by  the  court,  at  anj 
tine  after  the  bail  have  failed  to  comply  with  their  undertaking.  Where 
fte  undertaking  was  given  in  an  action  to  recover  a  chattel,  an  action  may 
W  brought  thereupon,  at  any  time  after  the  return,  wholly  or  partly  unwit- 
itfed,  of  an  execution  for  the  delivery  of  the  possession  of  the  chattel,  with 
Mpect  to  which  the  order  of  arrest  was  granted.  In  any  other  case,  an 
■etkm  cannot  be  brought,  as  prescribed  in  the  last  section,  until  the  follow- 
^{  requisites  have  been  complied  with : 

I.  An  execution,  against  the  property  of  the  defendant,  must  have  been 
hned  to  the  sheriff  of  the  county  in  which  he  was  arrested,  and  returned 
bjf  that  sheriff,  wholly  or  partly  unsatisfied. 

1  An  execution,  against  the  person  of  the  defendant,  must  have  been 
bned  to  the  same  sheriff,  and  by  him  returned,  not  less  than  fifteen  days 
kfter  its  receipt,  to  the  effect  that  the  defendant  could  not  be  found  within 
ke  county. 

§  698.  [am^d  1877.]     The  sheriff  must  diligently  endeavor  to  enforce  an 
becution  issued  and  delivered  to  him,  as  prescribed  in  the  \v\st  secUoxi, 
iDlwithfltanding  any  direction  be  may  receire  from  the  p\a\i\t\t5,  ov  \\\* 
Ittorney. 

§6aP,  famWJSrZj    In  an  action  againat    bail,  it  is  a  defence,  ^aV  ml 
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oxecutioD,  agniost  tiio  proj]ti[_»,  gi  -igjlnsl  lUc  ]n'r»oii.  ■■f  ihe  defeodAnt  . 
the  original  sctioa,  waa  not  issutii.  iin  prEScritred  in  section  five  buadred 
■Dd  EUDetf-seTeu  of  [bis  aut;  or  thut  it  was  not  issued  in  aufficient  lime  to 
enable  tbe  Blierifl  to  enforos  it ;  or  tbat  a  direction  waa  given,  or  otber 
fruudulent  or  culluaire  means  were  used,  bj  the  plaintiff  or  his  attornej, 
prevent  (be  service  tbereoF. 

§  600.  If  tbe  defendant  in  the  urigiunl  actian,  after  hia  diaobarge  upon 
bail,  is  impriBoncd,  either  within  or  without  Iha  Sute,  upon  n.  '  "  " 
oharge,  or  a  eonvictlon  of  a  crimitial  offence,  the  voan,  in  whiuh  i 
agnnac  the  bail  is  pending,  may,  before  the  eipiratioa  of  the 
anawer,  and  npon  Dotice  to  the  adverse  purtf,  uiuke  suub  an  order  for  the 
relief  of  tbe  bail,  aa  justii»  requires. 

g  601.  [am'd  1817.]  Except  in  an  action  to  recover  a  chatUil,  tbii  I 
must  be  eiDoernted  vhore  either  of  the  following  events  occurs,  befun 
espiratiuD  of  the  time  to  answer  in  an  action  against  them. 

1.  The  death  of  the  original  defendant. 

a.  His  legal  diacbarge  from  the  obligation  to  render  himself  amenable 
the  process,  direi:tion,  or  proceedings,  irith  respect  to  which  tbe  undcrCak- 
jng  of  the  bail  was  made. 

3.  fijs  surrender  to  the  sheriff  of  the  county  where  he  was  arrested, 
preioribed  in  tliia  article. 

Where  either  event  occura,  after  tbe  coromenceroent  of  t 
the  bail,  the  court  may,  in  its  discrelion,  impose  tbe  psymi 
iffa  costs  and  eipensea,  incurred  after  the  return  of  the  ( 
Che  perBon.  as  a  condition  of  allowing  the  eionenitioth  And  the  eonri 
may,  by  an  order,  made  upon  notice  to  the  adverse  party,  grant  sueb  Ao^ 
ther  time  aa  it  deems  just,  after  answer,  (or  the  surrender  of  the  origiaid' 
defendant  In  that  case,  bia  surrender,  within  the  time  so  grajited,  h  ■''^ 
the  same  effect,  as  if  it  had  been  made  before  answer, 

TITLE  IL 
Injunction. 
1.  CaHi  when  an  InJnuetiOD  ma;  be  granted  ;    inntlng  and  MTTle*i 

injanctlon  order. 
ARTICLE   FIRST. 

OF  in  Ibjdhctiom  Orheh. 
I  VS.  Writ    of    1n]imctl0D    aboltihed,  .... 

i  aodotlier^ubetitnLed.  {  607.  FrooF 

'  (03.  IninacHon,  whan  the  right  there-  Jnnct 

^  ■-  d«pmda  upon  iliB  nature  of  •^    "  ■■■•■ 

StK.  Id.;  wliea  the  right  thereto  de- 

pdMlB  upon  eitrlnsic  fatla. 
tan.  Bulriellons  npon  inJoBcilone  to 

Kfltrain  State  offltora, 

g  602.  The  writ  of  injunction  Ijas  been  nboliFlied.  A  temporal?  iol 
lion  may  ha  granted  by  order,  aa  prescribed  '-  ■'-' -'-'- 
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me  pflnaencj  of  the  action,  would  produce  iujurj  to  the  plaintiff. 
iiai^iotion  order  may  be  granted  to  restrain  it.  The  case  provided  for  in 
AiiwotKHi,  is  described  in  this  act,  as  a  case  where  the  right  to  an  injuno- 
%m  d^wnds  upon  the  nature  of  the  action. 

U604i  \am'd  1877.]    In  either  of  the  following  cases,  an  injunction 
r  may  alao  be  granted  in  an  action  : 
.  1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during  the  pen 
of  the  action,  is  doing,  or  procuring,  or  suffering  to  be  done,  or 
or  is  about  to  do,  or  to  procure,  or  suffer  to  be  done,  an  act,  in 
of  the  plaintifTs  rights,  respecting  the  subject  of  the  action,  and 
to  render  the  judgment  ineffectual,  an  injunction  order  may  be 
to,  restrain  him  therefrom. 
1  Where  it  appears,  by  affidavit,  that  the  defendant,  during  the  pen- 
of  the  action,  threatens,  or  is  about  to  remove,  or  to  dispose  of  hif 
.y,  with  intent  to  defraud  the  plaintiff,  an  injunction  order  may  be 
to  restrain- the  remoral  or  disposition. 

1 005.  Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or  boar  I 

ikte  officers,  an  injunction  order  to  restrain  him  or  them,  or  a  person 

by  him  or  them,  from  the  performanc-e  of  that  duty,  or  to  prevene 

ezacotion  of  the  statute,  shall  not  be  granted,  except  by  the  supreme 

at  a  general  term  thereof,  sitting  in  the  department  in  which  the 

or  board  is  located,  or  the  duty  is  required  to  be  performed ;  and 

notice  of  the  application  therefor  to  the  officer,  board,  or  other  person 

kerMtrained. 

1 606.  Except  where  it  is  otherwise  specially  prescribed  by  law,  an  in- 
order  may  be  granted  by  the  court  in  which  the  action  ia  brought, 

fW  a  judge  ther^f,  or  by  any  county  judge ;  and  where  it  is  gruuted  by 
Jbqge,  it  may  be  enforced  as  the  order  of  the  court. 

1 607.  [am*d  1877.]  The  order  may  be  granted,  where  it  appears  to  the 
or  judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
ent  grounds  exist  therefor. 

608.  [afn*d  1877.]  The  order  may  be  granted  to  accompany  the  sum- 
or  at  any  time  after  the  commencement  of  the  action  and  before  finai 
eni. 

1 609.  {am'd  1877.]  The  order  may  be  granted,  upon  or  without  notice, 

tte  discretion  of  the  court  or  judge,  unless  the  defendant  has  answered ; 

iVhich  case,  it  can  be  granted  only  upon  notice,  or  an  order  to  show  cause. 

an  application  for  an  injunction  is  made  upon  notice,  or  an  order  to 

canse,  either  before  or  after  answer,  the  court  or  judge  may  enjoin 

defendant,  until  the  hearing  and  decision  of  the  application^ 

610.  The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 

Where  it  is  granted  by  the  court,  it  must  be  served  by  deliver- 

a  certified  copy  thereof ;  where  it  is  granted  bv  a  judge,  it  must  be 

by  showing  the  original  order,  and  delivering  a  copy  thereof.     Ser- 

of  the  order,  upon  a  corporation,  may  be  made  as  prescribed  in  this 

for  making  personal  service  of  a  sununons  upon  a  corporation.     Copies 

papers,  upon  which  the  order  was  granted,  must  be  delivered  with  th^ 

of  the  order. 
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ARTICLE  SEOeND. 
SKcnRHT. 


I 


ID  ewybg  procMdluga       j  BIT.  14.;  damiEce 

QD,  before  LrlnL  SIS.  DepaBit  mil? 

ITUU,  aiul  belote  Judf-  illB.  DnderuktiiK  uiu 


I.  lioaev   de'poBTted  may   he  puld  Wl.  SovcM  cases  exceplcd. 
flsa    [llspiaieit  itm.] 

taiaed    bj  a 


■15.  UndHrUkJng     to    be     cuncelled  1133.  Uaiua^eB ;  he 

AcUoa  DD  tlie  BBdctUklnK. 


» 


§  611.  An  injunclion  order  shall  DM  be  graiil«d,  to  sUj  the  trial  of  in 
action,  in  irhich  the  complaint  deniunds  judgmeat  for  a  sum  of  mone;  odIj, 
after  issue  bas  lieea  joined  therein,  unless  the  partf  appljiug  therefor  gim 
■D  undertaking  to  the  party  enjoicied,  with  sulliuiaat  Buratiee,  to  the  eSeot,. 
Ibal  be  trill  pay  lu  the  party  enioincil,  or  bin  representative,  all  damagea  and 
cOBtB,  which  may  be  recovered  by  him  ia  the  action  stayed  by  the  injnao- 
tion,  not  exceeding  a.  aam,  specified  in  the  uodertakiug ;  and,  also,  all  dan 
ages  and  costs  that  nmy  be  awarded  to  htm,  in  the  action  iu  which  the  in 
jtmclioQ  order  is  granted. 

g  612.  An  injunction  order  ehall  not  be  granted,  to  stay  proceedings  in 
■n  action  sjjcuiBed  in  the  lust  section,  after  verdlet,  report,  or  decision,  ai  ' 
before  Goal  judgmeuC  thereupon,  unless  a  sum  of  money,  aulScieut  to  con. 

the  sum  awarded  by  the  rerdict,  report,  or  decision,  and  the  cosia  of  tb« 
action,  is  first  paid,  by  the  party  applying  for  the  injunction  into  the  contt, 
In  wbich  his  action  is  commeaced,  or  an  uudertakiug  for  the  payment  thoi^ 
of,  with  interest,  is  given,  as  prescribed  io  this  article, 

g  613.  [am'd  1877.1  An  injunction  order  shall  not  be  granted,  tc  ._, 
proceedings  upon  a  jadgmenl  for  a  sum  of  money,  unlesa  the  Following  re- 
qoieites  are  compiled  with,  hy  the  party  applying  therefor : 

1,  The  full  amount  of  the  judgment,  including  interest  and  coatB,  i 
be  paid  by  him,  into  (he  court  in  which  his  action  is  commenced  ;  or  an 
deriaking  in  lieu  thereof  must  be  given,  as  prescribed  in  this  article. 

2.  He  must  also  give  an  undertuking,  with  sufficient  nuretiea,  to  p»y  1^ 
the  party  enjoined,  all  damages  and  coats,  whioh  may  be  awarded  U  "      '' 
the  court,  in  the  action  in  which  the  injunction  order  is  grouted;  nol 
Ing  a  sunt,  ipociSed  iu  the  undertaking. 

g  614.  Uoiiey  paid  into  court,  as  prescribed  in  the  last  two 
may   be  paid  over,  by  the  direction   of  the  court,  to  the  party  wl 
ceedinga  are  stayed,  upon  his  giving  an  utideriaking  to  the  people 
State,  with  sufficient  sureties,  iu  a  sum  filed  by  the  court,  to  pay  the  in 
and  inleresl,  or  any  part  thereof,  as  directed  in  the  order  or  judgment  f 
the  court. 

§616.  Where  money  so  paid  into  court  has  been  paid  oi 

wbose  proceedings  are  stayed,  if  the  Bnol  de<iaian  of  the  action,  ii 
the  injunction  order  is  granted,  is  against  the  party  obtaining  it,  ti 
must  give  such  directions,  aa  justice  requires,  with  respect  ui  can  " 
uoderlukjiig  given  by  the  successful  party;  making  perpetual  tl 
'ta/ing  colleetioa  of  Che  judgment;  and  requiring  tha  judgm 
largtd  of  rMnwU 


m£^. 
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(  616.  An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
10  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  decision,  un- 
ku  the  party  applying  therefor  gives  an  undertaking,  with  s  ifficient  sure- 
tied,  to  pay  to  the  party  eigoined,  or  his  representative,  all  damages  and 
costs,  not  exceeding  a  lom  specified  in  the  undertaking,  which  may  be 
awarded  to  him,  in  the  action  wherein  the  injunction  was  granted. 

§  617.  Where  an  undertaking  is  given,  as  prescribed  in  the  last  section, 
the  damages  to  be  paid,  upon  the  vacating  of  the  injunction  order,  or  the 
dedsion  of  the  action  against  the  party  obtaining  it,  include,  not  only  the 
reasonable  rents  and  profits  of  the  real  property,  recovered  by  the  verdict, 
report,  or  decision,  but  all  waste  committed  upon  the  property,  after  the 
glinting  of  the  injunotioo. 

§  618.  In  a  case,  where  money  is  required  by  the  foregoing  sections  of 
this  article,  to  be  paid  into  court,  the  court  or  judge  may  dispense  with  the 
pijment,  and  may  require  the  party  to  give,  in  lieu  thereof,  an  undertaking, 
with  two  or  more  snretiee,  to  pay  the  sum  specified,  witii  interest,  as  di- 
rected by  the  court.  If  an  undertaking  is  required,  in  addition  to  the  de- 
posit, both  undertakings  may  be  contained  in  the  same  instrument,  at  the 
election  of  the  party  applying  for  the  injunction. 

§  619.  The  foregoing  sections  of  this  article  do  not  apply  to  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in  another 
letion,  on  the  ground  that  a  judgment,  verdict,  report,  or  decision  therein 
was  obtained  by  actual  fraud.  In  that  case,  the  court  or  judge  granting 
the  injunction  order  may  dispense  with  the  deposit  of  money,  or  the  execu- 
tion of  an  undertaking,  except  as  prescribed  in  the  next  section. 

1 620.  [anCd  1877.]  Where  special  provision  is  not  otherwise  made  by 
kw  for  the  security  to  be  given  upon  an  injunction  order,  the  party  apply- 
hg  therefor  must  give  an  undertaking,  executed  by  him,  or  by  one  or 
■ore  sureties,  as  the  court  or  judge  directs,  to  the  effect,  that  the  plaintifP 
inli  pay  to  the  party  enjoined,  such  damages,  not  exceeding  a  sum,  speci- 
UA  in  the  undertaking,  as  he  may  sustain  by  reason  of  the  injunction,  if 
the  oourt  finally  decides  that  the  plaintiff  was  not  entitled  thereto. 

S  621  The  foregoing  provisions  of  this  article  do  not  affect  any  special 
Natatory  proTicion,  whereby  security  upon  granting  an  injunction  order 
■ay  be  dispensed  witn,  in  a  particular  case,  or  the  security  to  be  given  in  a 
fttUcular  case  is  otherwise  regulated. 

S  622.  [Repealed  1877.] 

§623.  [am'd  1877.]  The  damages,  sustained  by  reason  of  an  injunc- 
tion, may  be  ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
fointed  by  the  court,  or  by  a  writ  of  inquiry  or  otherwise,  as  the  court 
ikall  direct ;  and  the  decision  of  the  court  thereupon,  or  an  order  confirm- 
^  the  report  of  the  referee,  is  conclusive,  as  to  the  amount  of  those  dam- 
^  upon  all  the  persons  who  have  executed  the  undertaking,  unless  it  is 
evened  upon  appeal.  The  court  may  in  its  discretion,  direct  that  the 
■teties  have  notice  of  the  hearing,  or  of  an  appeal,  and  may  prescribe  the 
)a«?l  fas  and  manner  of  giving  them  notice.  • 

'racJk  lz  ^^  Where  the  defendant  enjoined  was  an  officer  of  a  corporation,  or 
^1  iw  itock  association,  or  a  bailee,  agent,  trustee,  or  other  representative 
?^l  ^mother,  and  the  damages  sustained  by  bim,  are  less  than  Uie  sum  %\>««^v 
1^  yfltiinthe  undertaking,  the  court  or  the  referee  may  also  aep-draleV^  M^c«t- 
^  tad  determine  the  damagea  auBtained^  by  reason  of  tbc  m^uncuQw^^tiS 


INJCNOTION.  ^^^^^fll 

the  ForporatioD,  agaoalatiDii,  or  p^raon,  whom  the  defeodant  reproienti,  J 
ao  amounl  noi  exceeding  Lhe  EUrpliis  nf  th?  stm  specified  ia  the  uodertn 
ing  1  aed  thoae  damugee  ma}'  be  recovered  in  a  separate  aetiaa,  braaghta 
preaeribed  in  tha  neii  saction.  '1 

%  62G.  WJiere  the  damuges  have  been  aacertaiued  by  the  decisioa  of  u 

^    __  .1 j!.._. ^jjujj  jjj   II  referae'a  report,  as  prascribed    in   ittsla 

,  any  person,  entitled  <o  the  benefit  of  no  ticdertslilng,  eieraia 

It  to  the  proviaioaa  uf  thia  title,  inaj^  bring  on  ac^tion  thereon,  viQ 

Lt  further  leave  of  the  nauit,  ' 


TiOiTWO 

I  tat.  AppHeatloii 


ARTICLE  THIRD. 

MOQIKHSO  AN  INJUSCTIOS  ObDIH. 

:  modiff.       {  639.  New  oudenaklng  aaj  bi 

aSO.  VarlScd' 

ouly  k(     .. ... 

631,  eta.  633,  624.  [RepiaUi  IffiT-] 
the  iajunctiou  order  was  granted  without  aotiDe,tbi 


i 


J  Of  til 


I 
\ 


eujoiued  may  npplj,  upoa  the  pa)>era  upon  which  it  was  grauled,  Cor 
'  order  vacating  or  modifj'ing  the  iujunctiou  order.  Such  an  applioUioa  n 
be  made,  without  notiee,  to  the  judge  vhu  granted  the  order,  or  Whit  bi 
the  term  of  the  court  where  it  vas  granted  ;  or  to  tlie  general 
eourL  It  oaimot  be  made  without  notice,  to  any  other  judge 
unluHa  [he  applicant  prodiicea  proot,  hj  aihdavit,  thiil,  by  rCaau.  ~. 
Rbience  or  other  disability  of  tlie  judge  who  grunted  the  order,  tha  ap^ 
tlon  cannot  be  made  :to  him ;  anil  that  the  applicant  will  be  exposed 
great  iujory,  bj  the  delay  required  for  an  application  upon  nolicB-  T 
affidavit  must  be  filed  with  the  cletk  ;  and  u,  eupj  thureof,  and  of  the  i^ 
vacating  or  modifying  the  injnntlioii  order,  inuat  be  served  upoa  tha  ph 
ilPa  attorney,  before  ihst  oriier  takes  effect. 

g  S27.  [am'd  ]6'J9.2  Where  the  Injimction  order  waa  granted  Wltl 
notice,  or  where  it  was  grunted  upon  notice  with  leave  to  apply  tO  vacat 
modify  it,  the  party  enjoined  may  apply  upon  notice,  lii'  the  jtrip  ' 
grunted  il,  or  to  the  cauct,  at  a  torm  ivliere  a  contested  motion  in  t' 
may  be  heard,  for  an  order,  vacating  or  modifying  the  injunctiim  i 
Buch  uu  application  may  be  founded  upon  the  papera  upon  whioh  I 
juuotiuii  was  granted  ;  or  upon  proof,  by  affidavit,  on  the  pui't 
defeodaut,  or  both.  Where  it  is  founded  upon  proof  ou  the  part  < 
defendant ;  il  niiiy  tie  oppo^d  by  new  proof,  by  affidavit,  i 
the  plain^ff,  tending  to  sustain  tbe  injunction. 

g  63S.  The  grunting  or  denial  of  anapplicalion,  made  as  prescribedl 
bet  section,  founded  only  upon  the  papers  upon  which  the  injuncti^j 
wna  granted,  does  not  pi'CJadicB  a  aubaequent  opplioation,  aeaaon  "  " 
founded  upon  proof,  by  uffidavit,  on  the  pajt  of  the  defendant 
panting  or  denial  of  either  application  does  not  prejudice  a  I 
applicullon.  Eea^onably  made,  founded  upon  the  failure  of  a  < 
whicli  had  not  be«D  made  at  tbe  time  of  the  tonner  applitatloQ.  ti 
a  cause  of  action,  sufficient  to  ealitle  the  plaintlO'  lo  the  injunella 
upon  one  or  more  grouuda,  recited  therein. 

629.  [am'd  ISBS  ft  1BS4.]  Upon  the  hearing  of  an  appljc 


^B  tbepbuntiB 


injoo. 


r  in  a  different  sum  D 
u  t.'De  \\V.«  affect  aj  n 
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■■original  order.  The  peraona  executing  the  new  undertaking  become  lia- 
ble thereon  as  if  they  had  executed  it  upon  tie  granting  of  the  original 
order.  The  peraona  who  executed  the  original  undertaking  remain  liable 
tkreoQ  until  the  new  undertaking  ia  given  and  approved  and  no  longer. 
Upon  such  hearing  the  court  or  judge  may,  where  the  alleged  wrong  or  in> 
joy  is  not  irreparable,  and  ia  capable  of  being  adequately  compensated  for 
m  money,  vacate  the  injilnction  order  upon  the  defendant's  executing  an 
udertakinsT  in  auoh  form  and  amount  and  with  auch  aureties  as  the  court 
irjodgeahall  direct,  conditioned  to  indemnify  the  plaintiff  againat  any  loaa 
ntainied  by  reaaon  of  vacating  auoh  injunction  order. 

§630.  Upon  the  hearing  of  d    ontepted   application  for  an  injunction 
order,  or  to  vacate  or  modify  auok  ^n  order,  a  verified  answer  haa  the  effect 
.iBly  of  an  affidavit. 

S  631.  [Eeptaled  1877.] 

1 632.  [Repealed  1877.}* 

16^^  [Bepeaied  IS11,} 

1 684.  \Jiepealed  1877.] 

TITLB  UL 
Atiachmeni  of  property. 

imu  1.  Cases  where  a  warrant  of  attachmeut  may  be  granted,  and  prooeedingt 
upon  granting  the  same. 
<£.  JBxecDting  the  warrant  peuding  the  action. 
S.  Yacating  or  modifying  the  warrant ;  diBcharging  the  attachment. 

4.  Begnlations  where  there  are  two  or  more  warrants  against  the  earns 
defendmt. 

5.  Proceedings  after  Judgment ;  rights  of  parties  and  duties  of  the 
sheriff,  after  the  warrant  is  vacated  or  annulled,  or  the  attachment 
discharged. 

ARTICLE  FIRST. 

JMU  ffdKRI   A  WABRAin!     OF    ATTACHMENT     MAT    BE  GRANTED  ;    AND  PrO- 

0EBDINO8  UPON   GRANTING  THE  8AME. 

lift.  jA  wlkst  actions  a  warrant  of  at-       {  038.  When  and  by  whom  the  warrant 

taehment  may  be  granted.  may  be  granted, 

■k  What  must  be  shown  to  procure  639.  Affldavits  to  bo  filed. 

the  warrant.  640.  Security  ou  obtaining  warrant. 

S7.  Warrant      ia     action     against  641.  Contents  of  warrant ;  to  whom 

pablic  offleer,  etc,  for  pecula-  directed. 

tioo.  642.  Validity  of  undertaking. 

(636.  [om'cf  1877.]     A  warrant  of  attachment  against  the  propei1;y  of 

■e  or  more  defendanta  in  an  action  may  he  granted  upon  the  application 

af  Uie  plaintiff,  as  specified  in  the  next  session  [section],  where  the  action 

b  to  recover  a  sum  of  nxoney  only,  aa  damagea  for  cu»   'x  more  of  the 

Uowing  caoaes : 

1.  Breach  of  contract,  expreaa  or  implied,  other  than  a  contract  to 
auiy. 

1  Wrongful  conversion  of  personal  property. 

I  An  injury  to  property  in  consticiiionce  of  negligence,  fraud  or  other 
vrongful  act. 

1 636.  [anCd  1877.1     To  entitle  the  plaintiff  to  such  a  warrant,  he  mu8t 
^  "Hw,  by  idfidavit,  to  tne  satisfaction  of  the  judge  granting  the  sanae,  ua 
Iowa: 

L  That  one  of  the  causes  of  action  specified  in  the  last  scelioiv  eiX^v^ 
ihtt  the  defancUuit.     If  the  action  ia  to  recover  damagea  for  bre&cVi  ol  » 
rtnet^  the  attdarit  mast  show  that  the  plaintiff  is  entitled  to  xeco^vt  i. 
r  m^  stated  tbenin,  over  and  above  all  counterclaims  known  to  bim. 
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a  foreign  uorponation  or  not  a  reaiiUriil  • 
iraon  ^nd  u  resident  or  the  iM^te,  that  he 
nt  to  (lerrHud  hiii  i:i«ilitor>{,  or  to  avoid 
a,  or  keepa  liiiuself  conuealed  thertin  with  llie  like 
inteut ;  or,  if  xhe  deCendunC  la  n  natural  pereuii,  or  a.  doiaestic  corpoutian, 
that  he  or  it  hua  remoied,  or  is  about  to  remove,  property  from  the  Sute, 
wltb  intent  to  defrHud  bis  ur  Ita  ureditora ;  or  iiaa  aasigned,  disposed  of,  Or 
■ecreted,  or  i>  itbout  to  assign,  di»Dose  of,  or  aeurete  propeitt,  witb  the  Ulu 
intent,  or  wherci,  for  the  purpnte  of  praduring  oredit,  or  ifie  cxtenaioD  of 
credit,  the  defendant  hna  made  a  false  statement  in  writing,  under  his  0«n 
banaior  s^naturc,  or  under  the  Imnd  or  BisnatnK  of  «  duly^authori»a 
^mt?"  r  at^dina!*    """^seac    acquiescence  as   □  naoc      reapon 

g  637.  [ain'd  18TT.]  A  warrant  of  Bttachiuent,  against  the  property  of  . 
oue  or  more  defeadants  in  an  acdoa,  may  also  bs  grunted,  upon  the  appii- 
eatioD  of  the  plaintiff,  wbere  the  compielDC  demands  jodgmanC  for  a  sum 
of  mouej  onlji ;  and  it  appears,  bj  affidavit,  tbat  the  aution  is  brought  to 
reuDVer  nionej',  funds,  crwlils,  or  otlier  property,  held  or  owned  by  the 
State,  or  held  or  owned,  otBuiaily  or  otherwise,  for  or  in  behsif  uf  a  public 
goverumentnl  intereat,  by  a  maaiuipal  or  other  public  corporation,  board, 
Dfficar,  custodian,  agency,  or  agent,  of  the  State,  or  of  a  olty,  county,  town, 
village,  or  olUar  division,  subdivision,  department,  or  poitioii  of  the  State, 
which  the  defcndaiit  has,  without  right,  obtained,  received,  converted,  oi 
disposed  uf  ;  or  in  [lie  obtaining,  reception,  payment,  conversion,  or  dlspo- 
aitiou  of  nhicii,  niibout  right,  he  has  aided  or  abetted  j  or  to  recover  dam- 
agee  for  ao  obtaining,  reoeivbg,  paying,  convertitig,  or  dispoeing  of  the 

property  whe 
false  Btatemei 
UQder  the  han 

■    By  affidavit,,! 

§  63B.  [_am'd  1877.^ 
-:uurt,  ur  by  any  county  judge,  to  accompany  tbe  summona,  or  nt  an;  tun* 
iTter  the  commencement  of  the  uctiun,  and  before  final  judgment  therein. 
Personal  service  of  tbe  aumtnons  must  be  made  upon  the  defendant,  against 
whose  property  tbe  warrant  is  granted,  witbin  thirty  days  after  the  granling 
thereof ;  or  else,  before  tbe  expiration  of  tbe  aame  time,  aeriice  of  Uie  sum- 
moni  by  publication  must  be  commenced,  or  Bervice  thereof  muat  be  made 
witlKiut  the  state,  pursuant  to  a|i  order  obtained  therefor,  as  prescribed  in 
this  act ;  and  if  publication  haa  been,  or  is  thereafter  commenced,  ibe  ser- 
vice most  be  made  complete  by  tbe  continuance  thereof. 

g  639.  [am'd  1BT7.]  Tbe  plamtiff  procuring  tbe  warrant  must,  witliin 
ten  days  afwr  the  granting  thereof,  cause  tbe  afEdavits,  upon  wbiob  it  wai 
granted,  to  be  filed  in  the  office  of  the  clerk. 

6  G40.  The  judge,  before  granting  the  warrant,  must  require  a  writUo 
nnderlakiog,  on  the  part  of  the  plaintiff,  witb  sufGcieiit  Eureties  to  the 
effect,  thut  if  tbe  defendant  recovers  jud lament,  or  if  tbe  warrant  is  vacated, 
the  plaintiff  will  pny  all  costs,  which  may  be  awarded  to  the  defendant,  and 
all  dsmUges,  wbicb  he  may  sustain  by  reaaon  of  tbe  attachment,  not  eicMd- 
ing  tbe  sum  apecilied  in  the  undertairing,  which  must  be  at  least  tw* 
hnudred  and  fifty  dollars.  But  this  section  does  not  apply  to  a  case,  when 
the  aoiloa  la  broagbt  for  a  tause  specified  in  section  aii  hundred  and  thlrty- 
feren  ot  tliii  act,  or  where  it  is  speciaU;  preBen\t«i  bi  law  that  eeoarrtf 
™j-  be  dispensed  with,  or  where  the  aacatilj  W.>m  ^iea\»»V*^l  WB» 
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j641.  The  warrant  roust  be  subscribed  by  the  judge  and  the  plaintifTs 
ittomey,  and  must  briefly  recite  the  ground  of  the  attachment.  It  may  be 
directed,  either  to  the  sberifF  of  a  particular  county,  or,  generally,  to  the 
sheriff  of  any  county.  It  must  require  the  sheriff  to  attach  and  safely  keep, 
BO  much  of  the  property,  within  his  county,  which  the  defendant  has,  or 
which  he  may  have,  at  any  time  before  fical  judgment  in  the  action,  as  will 
satiffy  the  plaintiff's  demand,  with  costs  and  expenses.  The  amount  of  tb« 
plaintiff's  demand  must  Le  specified  iu  the  warrant,  as  stated  in  the 
aflidayit.  Warrants  may  be  issueu  at  the  same  time,  to  sheriffs  of  differ- 
ent counties. 

§  642.  It  is  not  a  defence  to  a*«  motion  upon  an  undertaking,  given  upoi 
granting  a  warrant  of  attachment,  toH  fc  the  warrant  was  granted  improperly, 
for  want  of  jurisdiction,  or  for  any  other  cause. 

ARTICLE  SECOND. 

EXEOUTINO  THE  WARRANT,  PENDING  THE  ACTION. 

I  Ml  IBtpeaUA  1877.]  tion  to  be  retamed. 

614.  Sherifl  mast  attach  property  of  %  G62.  Undertaking  to  be  given. 

defendant.  663.  Ves»el  ;  when  to  be  discharged. 

M5.  What  interest  in  real  property  004.  When  undertaking  to  be  sned. 

may  be  attached.  G05.  Defence    in    Bach     un    action  ; 

646.  Attachment  of  unpaid  subscrip  plantiffV  recovery. 

tion  to  foreiffn  corporation.  660.  Foreii^n  vetittel ;  how  valued. 

647.  Id.;  interest  m  corporation.  667.  Notice  thereof. 

6)8.  Id.;  negotiable  securities.  668.  Plaintiff    to    give    nndertaklng, 

649.  How  proper^  to  be  attached.  with  sureties. 

650.  Certificate  or  defendant's  interest  669.  Vessol ;  when  to  be  diKcbarged. 

to  be  furnished.  670.  Terms  on  which  debtor  may  claim 

661.  Person  refusing  certificate  may  vessel. 

be  examined.  671,  672.  673.  When  vessel  to  be  sold. 

68e.  Bights  of  owner  or  master  of  vcs-  674.  Sheriff  to  keep  property. 

sel  on  which  goods  have   been  675.  Sherifl  may  be  directed  to  pay 
shipped.  mouev  into  court. 

658.  Poregoine  section  not  to  apply  676.  When  he  inuy  be  directed  to  re- 
in certain  cas^.  lease  or  deliver  property. 

6&}.  Sheriff  mnsc  moke  inventory.  677.  Plaintiff    may    brin^  action   in 

C5.  Sheriff  jnay  maintain  actions.  name  of  himsoif  and  the  sherifl. 

656.  Perishable  goods  to  be  sold.  678.  How  leave  to  bring  such  au  ac- 

KV.  Claim  of  property ;  how  tried.  tion  procured. 

658.  Proceedings,    if    claimant    sue-  679.  Plaintiff    may    be    joined    witk 
ceeds.  sheriff,     after     action     com- 

650.  Finding,  not  to  prejudice  right  meuced. 

of  claimant.  680.  Jndge  to  direct  as  to  manage- 

660.  Proceedings  on  claim  to  domestic  ment  of  such  an  action,  etc. 

vessel.  681.  Return  of  inventory :    how  en- 

661.  Appraisers  to  be  sworn ;  valua-  forced. 

$  643.  [BepeaJUd  1877.] 

$  644.  {arrCd  1877.]  The  sheriff  must  immediately  *^ecute  tlie  w&.. 
Ml,  by  levying  npon  so  much  of  the  personal  and  r©^  Property  of  the 
defendant,  within  his  county,  not  exempt  from  levy  ar-,  i«ale  by  virtue  ol 
in  eiecution,  as  will  satisfy  the  plaintiff's  demand,  with  the  costs  and 
expenses.  He  must  talse  into  liis  custody  all  books  of  account,  voucliers, 
nd  other  papers,  relating  to  the  personal  property  attached,  and  all  evi- 
dences of  the  defendant's  title  to  tlie  real  property  attached,  which  he  must 
•afely  keep,  to  be  disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to 
whom  a  warrant  of  attachment  is  delivered,  may  levy,  from  time  to  time, 
Uid  as  often  as  Is  necessary,  until  the  amount,  for  which  it  was  issued,  has 
b«en  secured,  or  final  judgment  has  been  rendered  in  the  action,  notwith- 
ntnding  the  expiration  of  his  term  of  offi(rc. 

S  646.  The  real  property^  which  may  be  levied  upon  by  v'wlue  o^  ik  '^w- 
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§  S48,     Under  a  witimnt  of  attftchmant  agninst  n  foreign  corpora- 

Btni,  other  thiLii  a  cnrporation  cieatsd  by  or  uiider  the  Ihws  of  tbtf 

f  "United  Stutea,   tbe  HlieriH  mny  levy  npon   tba  auin  tEniaioing  nn- 

Eaid  iiprm  a  Habsciiption  to  the  capital  stock  of  tlie  corpnrntiou,  made 
y  ft  psraoH  within  tbe  county  ;  or  upon  oae  or  mora  ahnreB  of  etoc^ 
tbei'ein,  held  by  snch  a  peraou,  or  IrauBferred  by  him,  for  the  porpoae 
of  aToidingpajmsat  thereof. 

§  647.  The  lightH  or  aharae  whioh  the  defendant  has  in  the  stook 
of  an  asBocitition  or  corjxirution,  together  with  the  interests  tuid  profits 
thereon,  may  be  levied  upon  ;  and  the  aheriff'a  certiScate  of  the  anle 
thereof  enUtlea  the  pnrcliaser  to  the  aanie  rights  and  privileges,  with 
respect  thereto,  wliieh  the  defendant  bud,  when  they  were  so  attaohed. 

§  648.  lam'dllffT.]  The  attacbmejit  may  also  be  leviea  u^on  ■ 
canee  of  action  arising  upon  contract ;  incladinga  bond,  promiBBOry 
note,  or  other  instrnnient  for  the  payment  of  money  only,  negotittble 
or  otherwise,  whether  iiuat  doe,  or  yet  to  become  due,  executed  by  ■ 
foreign  pi  domentic  government,  state,  county,  public  ofBcer,  asBD- 
ciatiou,  municipal  or  other  corporation,  or  hy  n  private  parson,  either 
within  or  witliout  the  State,  which  belongs  to  the  defendant,  and  is 
foond  within  the  county.  The  levy  of  the  attachment  tbereupon  ifl 
deemed  a  levy  npon,  and  a  aeizure  and  attachment  ot,  tbe  debt  repte- 
Hsnted  thereby. 


Piwutb 


1.  Dpoo  real  property,  by  filing  with  the  clerfe  of  the  county  wheie 
itisaitnated,  a  notice  of  tbe  attacbmen I,  stating  the  nataei  nf  tha 
patties  to  tbe  action,  tbe  amount  of  the  pluiutiff'a  claim,  as  stated  in 
the  warrant,  and  a  deHciription  of  the  piirticulrtr  property  leiriad  upon. 

The  notice  must  be  aubBorihed  hy  tbe  pliiirtiff'B  attorney,  adding  the 
office  address  ;  and  most  be  recorded  and  indexed  hy  the  cleri,  in  ths 
same  book,  in  like  manner,  and  with  like  eSeat,  as  a  notice   of  tha 


2,  Upon  the  personal  property  capable  ot  manual  delivery,  inolnd- 
ing  a  bond,  a  promissory  note,  or  other  inst.ruuient  for  tbe  payment  a£ 
money,  by  taking  the  same  into  the  aherifi's  autiial  custody.  He  mQ^ 
thereupon,  without  delay,  dehver  to  tbe  person  from  whose  poeasaaiQIt 
the  property  is  taken,  if  any.  a  copy  of  the  warrant,  and  of  tbe  affid*- 
vitfl  upon  which  it  was  granted. 


■r 


S.   Upon  other  personal  property,  by  leaving  n  certified  coi 
'-~"-'   -—'- notice  allowing  tlie  propetlj  a.\«i,ii\iei,"iiiS.Vy 
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holding  the  same;  or,  if  it  consists  of  a  demand,  other  than  as  specified 
in  the  last  subdivision,  with  the  person  against  whom  it  exists;  or,  if 
it  consists  of  right  or  share  in  the  stock  of  an  association  or  corpora- 
tion, or  interest  or  profits  thereon,  with  the  president,  or  other  head 
of  the  association  or  corporation,  or  the  secretary,  cashier,  or  manag- 
ing agent  thereof. 


4.  Upon  property  discovered  in  any  action  brought  as  prescribed  in 
subdivision  2  of  section  655  of  this  act,  by  entering  in  the  proper 
clerk's  office,  the  judgment  rendered  in  said  action,  and  thereafter 
levying  on  said  property  in  the  manner  prescribed  in  subdivisions  1, 
2  and  3  of  this  section. 


§  650.  Upon  the  application  of  a  sheriff,  holding  a  warrant  of  at- 
tachment, the  president  or  other  head  of  an  association  or  corporation,  or 
the  secretary,  cashier,  or  managing  agent  thereof,  or  a  debtor  of  the 
defendant,  or  a  person  holding  property,  including  a  bond,  promissory 
note,  or  other  instrument  for  the  payment  of  money,  belonging  to  the 
defendant,  must  furnish  to  the  sherifE  a  certificate,  under  his  hand, 
specifying  the  rights  or  number  of  shares  of  the  defendjint,  in  the 
stock  of  the  association  or  corporation,  with  all  dividends  declared,  or 
inonmbrances  thereon  ;  or  the  amount,  nature,  and  description  of  the 
property,  held  for  the  benefit  of  the  defendant,  or  of  the  defendant's 
interest  in  property  so  held,  or  of  the  debt  or  demand  owing  to  the  de- 
fendant, as  the  case  requires. 

§  651.  If  a  person  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certificate  ;  or  if  it  is  made  to 
appear,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
or  the  county  judge  of  the  county  to  which  the  warrant  is  issued,  that 
there  is  reason  to  suspect  that  a  certificate  given  by  him  is  untrue,  or 
that  it  fails  fully  to  set  forth  the  facts,  required  to  be  shown  there- 
by; the  court  or  judge  may  make  an  order,  directing  him  to  attend,  at 
a  specified  time,  and  at  a  place  within  the  county,  to  which  the  war- 
rant is  issued,  and  submit  to  an  examination  under  oath,  concerning 
the  same.  The  order  may,  in  the  discretion  of  the  court  or  judge,  di- 
rect an  appearance  before  a  referee  named  therein. 


5  652.  Except  as  otherwise  prescribed  in  the  next  section  the 
owner  or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant, 
against  whom  a  warrant  of  attachment  is  issued,  have  been  shipped  for 
transportation,  without  reshipment  or  transshipment  iu  the  State,  to  a 
port  or  place  without  the  State,  may  transport  and  deliver  them  ac- 
cording to  their  destination,  notwithstanding  the  warrant;  unloHS  the 
plaintiff,  his  agent  op  attorney,  executes  to  the  owner  or  the  master  of 
the  vessel,  a  written  undertaking,  with  sufficient  sureties,  in  a  sura 
specified  therein,  to  pay  him  all  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  for  unlad- 
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iogths  goods  from  the  TesBel,  and  toT  h11  ni-ceBBary  detendoaot  tt 

TesBel,  for  that  purpose.  The  cnilertokinc  must  ha  approved,  wit 
xespeot  to  its  form,  the  sum  specUied  Ihecein,  and  the  eafiicieDoj  i 
the  snreliaa.  by  a  jud^e  of  the  court,  or  the  county  judge  of  the  oooDl 
wherein  the  vessel  is  situated,  or,  in  the  city  and  county  of  New  Tot) 
by  a  iudge  of  a  saperior  city  court  within  that  city  and  county. 


653.  The  last  seotion  does  not  apply,  whore  the  owner  or  uaste 
before  the  shipment  of  the  goods,  had  actual  infonuittiaD  of  Ike  grai 
ing  of  the  warrant,  or  whste  he  hua,  in  any  wise,  ooluiiTed  at, ' 
been  privy  to,  the  ahipment  thereof,  for  the  purpose  of  aofeenii 
them  them  from  legal  process,  or  o{  hinderiog,  delaying,  or  deaandil 


^  664.  The  sheriff  must,  immediately  after  levying  nnder  a  ws 
at  ot  attachment,  make,  with  the  assiatanae  of  twodinintereatedfre 
holders,  a  descriptiou  of  the  real  property,  and  a  Juat  and  troe  iiiy« 
tory  of  the  pBCHoiju.1  property,  upon  which  it  was  levied,  snd  ot  ti 
'looks,  voachors,  and  other  papers  taken  into  hia  custody,  Blltdi 
.herein  the  estimated  value  of  each  parnel  ot  real  property  BttHoha 
re  of  the  interest  of  the  defendant  therein,  and  of  each  amole  oi  pt 
lOnal  property,  enumerating  such  of  the  latter  as  are  perishable.  Tl 
inventory  must  be  signed  by  the  sheriff  nnd  the  appraisers;  and  miM 
within  five  days  after  the  levy,  be  filed  in  the  office  of  the  clerk  oE  tj 
I  county,  where  the  property  is  attached. 

5655,  [ani'dlSSg.]  1.  The  Bberifi  mnat,  Bnbiaot  to  the  direutiw 
I  of  the  court  or  judge,  colleot  and  receive  nil  debts,  effecdi  and  thin 
',  in  action  attached  hy  him.  He  may  maintain  imy  action  ot  Bpcdi 
proceeding  in  hia  own  name  or  in  the  name  of  the  defendant,  ■WW 
ia  neoeiwary,  for  that  purpose,  or  to  reduce  to  hia  aetnal  poflsesHoA  i 
Brtiole  of  pertmnnl  property,  capable  of  manual  delivery,  bat  o(  wfii 
he  baa  been  unable  to  obtain  possession,  and  he  may  disoontinneBiM 
u  aotdon  or  special  pcooeediug,  at  sacb  time  und  on  Buch  temlB.  | 
ha  court  or  judge  directs 


state,  or  fay  pnfaUQ 

oae,  as  prescribsdl 
ot  has  nut  appMrt 


.  Where  the  summons  was  serrea  without  the  al 
1,  pursuant  to  an  order  obtained  for  that 

ohapter  fifth  of  this  act  ;  and  where  the  defendant  h ,^ 

in  the  action  (otherwise  tbiin  specially)  but  haa  made  default  andH 
,  fore  entering  Bnal  judgmtnt,  the  aberiffi  may  in  aid  o(  BuahattM 
t  ment  maintain  an  action  against  the  attachment  debtor,  and  ftojoibl 
person  or  persons,  or  against  any  other  person  or  persona  to  COIUH 
the  discovery  of  any  thing  in  action,  or  other  prc^erty  belonging  WH 
altacbment  debtor  ;  and  of  any  money,  thing  in  action,  or  oLher  ^n 
erty  dne  to  him,  or  held  in  trust  for  bim,  or  to  prevent  tbo  tiMHQ 
thereof,  or  the  payment  or  delivery  therenf,  to  him,  or  any  otherpfl 
son,  and  the  sheriff  may,  in  aid  of  aucb  attachment,  also  niBintaia  U 
other  action  against  (he  attachment  debtor  and  any  other  oeiBOnl 


m  ATTACHMENT  OF  PROPERTY.  §§  66G  658 

peisoDB,  or  against  any  other  person  or  persons,  whioh  may  now  be 
maintained  by  a  judgment  creditor  in  a  oonrt  of  equity,  either  before 
the  retom  of  an  execution  in  aid  thereof,  or  after  the  return  of  an  ex- 
ecation  unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be  ap- 
plied by  the  sheriff,  to  the  satisfaction  of  any  judgment  which  the 
plaintiff  may  obtain  in  the  attachment  action. 


5  666.  \am'd  1877.]  If  property  attached,  other  than  a  vessel,  is 
perirfiable,  the  court  or  judge  nmy,  by  an  order  made,  with  or  without 
notice,  as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  BheriS  to  sell  it  at  public  auction,  and  thereupon  the  sheriff  must 
sell  it  accordingly.  If  it  consists  of  live  animals,  the  same  proceedings 
may  be  had,  but  such  notice  shall  be  given  to  the  parties  to  tlio  action, 
of  the  application  for  the  order,  as  the  court,  or  judge  prescribes.  The 
order  directing  the  sale  must  prescribe  the  time  and  place  of  the  sale, 
uid  notice  thereof  must  be  given  in  such  manner  and  for  such  time  as 
Ib  prescribed  in  the  order.  The  sheriff  must  retain  in  his  hands  the 
proceeds  of  the  sale,  after  deducting  his  expenses,  as  allowed  by  the 
J   court  or  judge. 


§  657.    If  goods  or  effects,  other  than  a  vessel,  attached  as  the 
property,  of  the  defendant,  are  claimed  by  or  in  behalf  of  another  pcr- 
-|   UQ,  as  his  property,  the  sheriff  may,  in  his  discretion,  empanel  a  jury 
to  try  the  validity  of  the  claim. 


§  858.  [am'd  1877,  1888.]     If,  by  their  inquisition,  the  jury  find  the 
property  of  the  goods  or  effects  to  have  been  in  the  claimant,  at  the 
toe  of  the  levy,  the  sheriff  must  forthwith  deliver  them  to  him  or  his 
•gent,  unless  the  plaintiff  gives  an  undertaking  with  sufficient  sureties, 
toindemnify  the  sheriff  for  the  detention  thereof.     If  the  undertaking 
Vgiven,  the  sheriff  must  detain  the  goods  or  effects,  as  the  property 
•J  the  defendant;  and  in  the  county  of  New  York,  where  an  undertak- 
es is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
iiiogivingof  thesaidunderiakiug,  cause  the  same  to  be  filed  in  the 
•ffice  of  the  court  of  which  the  attachment  was  issued,  and  serve  upon 
fto  claimant  or  his  agent,  and  the  attaching  creditor  or  the  attorney, 
'hose  name  is  subscribed  to  the  warrant  of  attachment,  a  copy  of  the 
•idundert'iking,  with  a  notice  of  the  justification  of  the  sureties  therc- 
'^n.  The  justification  must  take  place  before  a  judge  of  the  court  out 
♦-f  which  the  attachment  was  issued,  at  a  time  to  bo  spr^cified  in  the 
•otice,  which  must  not  be  less  than  two  nor  more  than  fiv<^  duys  after 
flw  serving  of  the  said  notice.     For  the  purpose  of  justilication  each 
^  the  sureties  upon  the  undertaking  must  att^^nd  bcloie  the  judge  at 
ttetime  and  place  mentioned  in  the  notice,  and  bo  examined  on  oath 
•lithe  part  of  the  claimant,  or  his  agent  or  attorney,  touching  his  suf- 
fidflncy,  in  such  manner  as  the  judge,  in  his  discretion,  thinks  proper. 
Theexamination  may  be  adjourned  from  day  today  until  it  is  com- 
pleted, but  such  adjournment  must  always  be  to  the  next  judicial  day. 
*t  required  by  the  claimant,  his  assignee  or  other  repreaentalvve,  •Uaev 
extmiDation  must  be  reduced  to  writing  and  subscribed  "by  \.\iG^\\xvi\.\^'t>., 
JiHie  judge  ^ds  ihe  sureties  snfdcient  he  must  annex  t\ie>   extt.vtivvi'Ou- 


BB^eci  ATTACHMENT  OF  rilDPEItlT.  ' 

n  Ibe  nndertoldng,  ludorBs  his  Hllowanoe  tliereon,  and  c: 
lue  mtS'i  nadi^rtakiiig,  (oguthur  with  tho  eiumiDatinn  of  tlieanTe. 
to  be  filed  with  the  crlerk  of  the  court.  Thereniiou  the  aheiiJ 
released  aud  diBcburged  from  nil  further  liability,  bf  Tcoaon  of 
taking  aud  dotantiou  of  the  propertj  seized.  When  any  auuh  ni 
takiugiiLidl  lidve  heim  approved  uud  filed,  iw  hereiaHbove  [r~ 

the  olark  of  the  uoui-t  iu  which  the  Hame  shall  be  filed  shall  i 

ately  indei  the  aame  in  the  geueral  indei  book  in  hia  office  undBt  a 
title  of  the  suit  in  which  the  uttacbmeot  is  iaxned. 


§  659,  If  the  property  is  found  to  be  in  the  defendant,  the  &ndd 
does  not  prejiidioa  the  light  of  the  claimBut  to  bring  an  ikctioii,1 
cecQTer  the  goods  or  eifectB,  or  the  vjilua  thereof.  f 


^  660.  Where  a  yeaael,  belonging  to  a  port  or  plnce  in  the  Uliil 
States  or  a  shnre  or  luteretit  theruiii.  in  attached,  the  court  or  jail 
on  the  application,  within  thirty  d]iiirB  thereafter,  of  a  persoQ  oltacn; 
title  thereto,  or  of  hia  agent,  luaat  appoint  three  indifterunt  persODi 
make  a  valuation  thereof. 


§  eei.  EoJii'dlBT?.]  A  yalnatinii  of  a  veHaoI.  or  of  a  i 
intereat  therein,  made  as  preaeribed  in  thia  orticlp,  ninsl  be  in 
and  HUbscribed  by  the  appraiHerH;  each  of  whmu  maat  take  and^l 
HOtibean  affidavit,  nnneseii  thereto,  to  the  effeo!.  that  the  TalntdOl 
in  allrespectB,  jatit  and  fair,  and  that  the  value  of  the  vesael,  slian 
intereiit  is  trnly  stated  therein,  according  to  the  deponeot's  M 
The  valaatlon  mnat  he  immediately  retumed  to  the  oonrt  or  jt^ 
and,  aCter  an  undertaking  is  given,  or  after  the  expiration  of  the  I 
to  give  an  tindertakiDg,  as  preaeribed  iu  the  next  Bectdou,  it  uiW 
delivered  to  the  sherifE. 


§  662.     Witliin   two    days    after   the  valuation  ia  rt 

olnimant  or  his  agent  may  eieoiite  an  undertaking  to  the  i. . 

aofficient  anreties,  approved  by  the  ooiirt  or  jndi^e,  who  miisl  jnl 
in  twice  the  appraised  value,   to  the  efFect,  thaC,  in  an  aotia 
brought  on  the  undertaking,  the  ciaimant  will  eatablish  that  1l, 
th6  owner  of  the  vessel,   share,   or  interest,  at  the  time  of  thf^ 
thereupon;  and  that,  in  caae  of  bis  failnre  to  do  so,  be  wilt  p 
aniannC  of  the  valuation,  with  intereat  from  the  date  of  the  nil 
king,   to  the  aheriS;  or,  if  thewarrant  Isvaeated  or  annnUed,l( 
iefendaut,  or  hia  persowd  repreaaolative. 


§  6B3:     U(ioD  snoh  nn  nndertaking  being  exesuted  and  dw 
'    to  the  sherlS,   the  oonrt  or  jndge  mnnt  make  an  order,  dipeottt 
vessel  or  share  to  be  di!iohiuged  from  the  attaohiuent.     Theraup* 
sheriff  must  dischal^e  the  aame  accordingly. 
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Momence  an  action  upon  the  undertaking,  upon  such  terms  and  condition!, 
nd  under  such  regulations,  between  him  and  the  applicant,  as  it  or  he 
deems  just.  And.  if  the  warrant  of  attachment  is  vacated  or  annulled,  the 
dtfenduit  in  the  attachment,  his  assignee  or  personal  representative,  may 
eommenoe  and  maintain  an  action  upon  the  undertaking,  or  may  be  substi 
tated,  in  place  of  the  sheriff,  in  an  action  pending  therenpon. 

§  665.  In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the  time  when  it 
ns  attached.  If  judgment  passes  against  him,  the  pliuntifiF  is  entitled  to 
neorer  the  amount  of  the  valuation,  with  interest  from  the  date  of  the 
lodertakmg. 

§  666.  Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is  attached, 
it  must  be  valued,  as  prescribed  in  sections  six  hundred  and  sixty,  and  six 
inmdred  and  sixty-one  of  this  act,  upon  the  application  of  a  person,  who 
Bakes  aflyavit,  to  the  effect  that  ho  is  the  owner  thereof,  or  that  he  is  the 

rit  of  a  person,  naming  him  and  his  residence,  whom  he  believes  to  be 
owner  of  the  vessel,  share,  or  interest  attached. 

S  667.  [am^d  ISY'?.]  Such  notice  of  the  application  must  be  given  to  the 
phmtiff,  as  the  court  or  judge  deems  reasonable. 

g  668.  Within  three  days  after  the  valuation  is  returned,  the  plaiuttff 
■Qst  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an  undertaking, 
Tith  sufficient  sureties,  approved  by  the  court  or  judge,  who  must  justify  in 
twice  the  appraised  value,  to  the  effect  that  they  will  pay  such  damages  as 
■ay  be  recovered  for  seizing  the  vessel,  share,  or  intci*est,  in  uu  action 
Innght  against  the  sheriff,  or  the  plaintiff  in  the  attachment,  witliin  three 
■onthft  from  the  approval  of  the  undertaking,  if  it  appeaiii  therein  tb:ir.  the 
Twel,  sHare,  or  interest  belonged,  at  the  time  of  attaching  it,  to  tnc  person 
li  vhose  behalf  the  claim  is  made. 

%  669.  Unless  such  an  undertaking  is  given,  the  com*t  or  judge  must 
[futui  order  discharging  the  vessel,  share,  or  interest  so  claimed,  from 
fti  attachment ;    whereupon  the  sheriff  must  discharge  the  same  accord- 

{670.  If,  after  such  an  undertaking  is  given  by  the  plaintiff,  the  war- 

;  is  vacated  or  annulled,  or  the  attachment  is  discharge<i  as  to  the  vos- 

iihaie,  or  interest,  the  defendant  or  his  agent  is  entitled  to  claim  the 

or  the  proceeds  thereof,  if  it  has  been  sold,  only  uf)on  his  showing, 

I  the  satisfaction  of  the  court  or  judge,  that  the  undertaking  has  been  dis- 

;  or  giving  to  the  plaintiff  an  undertaking,  with  sufficient  sureties, 

by  the  court  or  judge,  who  must  justify  in  twice  the  appraised 

to  the  effect,  that  they  will  indemnify  the  plaintiff  against  all  charges 

[expenses,  in  consequence  of  the  undertaking. 

1 671.  If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
lified,  as  prescribed  in  this  article,  within  one  month  after  the  defend- 

!  becomes  entitled  to  claim  the  vessel,  share,  or  interest,  as  so  prescribed, 
taay  be  sold  by  the  sheriff,  in  whose  custody  it  is,  upon  an  order  of  the 
or  judge;  and  the  proceeds  of  the  sale,  must  be  paid  to  the  persons 
I  executed  the  undertaking,  lor  their  indemnity. 

1 672.  If  a  clfum  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domestic 
or  of  a  share  or  interest  therein,  yithin  thirty  days  after    it  is 

or  if  the  proper  undertaking  is  not  executed  by  the  c\a\ma.Tv\.  \  ox 
is  not  made,  within  that  time,  by  or  in  behalf  o£  the  owuw  o\ 


t 
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%  foreign  reanel,  or  oi  a  nture  or  iuterast  therein  ;  the  TesBel,  iban,-€n 
Iteraat,  uib]i  be  sold  by  tlie  sheriff,  under  an  order  of  the  court  or  judj 
^^■pon  the  npplication  of  tlie  plniutiff,  if,  in  the  opinion  oC  the  court  or  Jmlf 
a  Bale  ia  umeasury. 

§  S73.  Whora  b  shnra  or  interest  in  n  vessel,  foreign  or  domeatii^ 
Utiichetl,  if  the  propec  claim  to  it  is  not  made,  by  or  in  belmlf  of  an    — 
(hereof,  within  Uiirty  ilujs  thereafter,  it  idbv  be  suld  by  llie  sheriff, 
'~  Older  of  tbe  uourt  or  judge,  upua  the  appliuntiou  of  a  joiul  ownor, 
■Igent. 

gC74.  [ani'd  187T.J  The  aheriff  must  keep  the  property  atcaoh«d 
htm,  or  the  proi^eeds  of  prupert;  fold,  or  of  u  demand  collected  by  hin^ 
■Jidtver  any  judgment  that  maybe  obtained  againat  the  defendant  in  f' 

g  676.  Bat  the  oourt,  upon  the  Application  of  either  party  ut  the  a 
|iuy  direct  the  Rherifl,  cither  before  or  after  the  expiration  of  hla  t«  . 
office,  to  puy  into  court  the  proveeda  of  a  demaQd  collected,  or  proptp 
Wld;  or  to  deposit  tbem  in  a  designated  bunk  or  trust  company,  Id' 
drawn  out  only  upon  the  oriier  of  (he  ikiutL 

proceeds  of  the  prow...^ ,  _ 

^demand,  with  the  casts  and  expenrje^,  and  of  nil  other  ivairants  of  atll 
Bleat  or  ciecutions  in  ttie  bheriff's  hands,  chargeable  upon  the  saoMi  ~ 
(OBCt,  or  the  judge  who  gruuted  the  warrant,  upon  the  application  9IJ 
defendant,  or  of  an  assiguee  of,  or  purehaaur  from  the  defeudant,  and  Hj 
ftotlce  to  the  plaiutiff,  aad  the  plaiotiSs  in  the  other  warranta,  or  «n 
tiona,  may,  at  any  time  during  the  pendency  of  the  action,  make  an  oii 
Wrccling  the  alierift  to  puy  over  tbe  Burplua  to  the  applifimt,  and  ta 
ijeaae  from  the  attucliment  the  lemuiniog  I'eal  and  paraonal   property 

§  677.     [am'diaSfl.]    The  plaintiff,  by  leave  of  the  conrtor  jn 

liocnred  as  presoribed  in  tlie  seiL  sectidi,  may  bring  and  mojntaii 

Jie  nanie  of  nimself  and  tlie  alieriff  iointiy,  by  bis  own  attorney 

^t  hia  own  eipense,  any  action  wliiuli,  by  the  prnvisioos  of  this  I 

infty  bobronght  by  tLesberiff  to  recover  property  attaohed,  ■ 

Value  thereof ,  or  a  deuiaad  attached,  ornpon  an  undertaku^  gi' 

ireaoribed  in  this  title,  by  a  person  other  tLan  the  plaiotiS;  tbe 

~  '    liiaownnftmeaud  tbe  sheriff's  jointly,  may  also  bring  and  . 

ny  action  which,  by  the  providionH  of  subdivision  3  of  M 

t55  of  article  second  of  this  title,  may  be  brongbt  by  the  sbenfi. 
■liBrifimust  leoeive  the  proceeds  of  such  au  action,  bnt  be  is  not 
for  the, ooBta  or  eipenaea  thereof.     Coats  may  be  awarded  in 
Ition  againat  the  plaintiff  in  Ibe  variant,  but  not  against  thi 
^  678.  The  court  or  judge  must  grout  leave  to  bring  such  on  M 
bere  it  appears,  that  due  notice  of  the  application  therefoi  haa  bean  | 
I  tbe  Bheiiff ;  but,  before  doing  so,  the  court  or  judge  miiy  requir* 
>tice  of  the  application  be  ^ven  to  the  plaintiff,  in  any  otiier  wtl. 
.joioat  the  same  defendant.    And  Eiich  terms,  conditions,  and  regulal) 
may  be  imposed,  in  the  order  granting  leave,  as  the  court  or  judga  iW 
proper,  for  the  due  protection  of  the  rights  and  interest  of  nil  persnu), 
.isreatod  in  the  diBposition  of  the  proceeds  of  th(  ""'' — 

£79.  Leave  may,  in  Uke  manner  and  with  like  effect,  be  granted  lOi 

plaintiff  in  tbe  warrant,  to  be  joined  with  the  sheriff,  in  an  action  brg^ 

'     the  sheriff,  in  a  esse  where  he  mi^ht  liiive  procured  leave  to  brti^ 

itin,  S3  prescribed  in  the  list  two  sbciIous,    Uponanapiillcf"   -  -'  — 

fuiirt  oe  judge  may,  in  a  proper  calse,  remwTa  tV.  ^WcliS 
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the  expenses  in  the  action,  already  incurred  by  the  sheriif.  The  appUca-, 
tien  must  be  denied,  iu  case  of  an  unreasonable  delay  in  making  it ;  or 
where  an  application  was  made,  before  the  action  was  brought,  and  the 
pUintiff  neglected  or  refused,  without  a  good  excuse  therefor,  to  comply 
fitb  the  terms,  conditions  or  regulations  then  imposed. 

J  680.  The  court  or  judge  may,  upon  the  application  of  the  sheriff,  or 

of  the  defendant  in  the  warrant,  during  the  pendeiu'v  of  an  action,  brought 

M  prescribed  in  the  last  three  sections,  direct  as  to  tlie  conduct,  diseontinu- 

I  ttce,  or  settlement  of  the  same,  and  as  to  the  application  or  disposition  of 

tlie  money  or  property  recovered  therein,  as  justice  requires. 

§  681.  Upon  the  application  of  either  party,  and  proof  of  the  neglect  of 
the  sheriff,  the  court  or  judge  may,  by  order,  require  the  sheriff  to  return 
in  iQTentory.  Disobedience  to  such  an  order  may  be  punished,  as  a  con- 
tempt of  the  court. 

ARTICLE  THIRD. 
Vacating  or  MODirTiNG  the  Warrant  ;  discharging  the  Attachment. 

I  tt.  Motion  to  vacate  or  modify  war-       %  690.  Snretiea  to  justify  if  required. 

rant,  or  increase  security.  691.  Sheriff  may  retain  property  ontU 
188.  How  motion   must   be   made ;  iat<iification. 

opposing  it  by  new  proofs.  692.  Foregoing  provisions  applicable 
«4,685.  [JBepealed  1877.]  to  vesHels. 

06.  When  prior  motion  not  to  preja-  693.  Partners  may  apply  to  discharge 

dice  sabseqaent  motion.  attachment. 

(8?.  Mendant  may  apply   for   dis-  694.  Undertaking  to  be  given. 

charge  of  attachment.  695.  Coart  or   judge   may   ascertain 
tti  Undeitaldng  to  be  given.  value. 

W.  Application   by  one  of  several  696.  When  plaintiff  entitled  to  notice 

defendants.  of  any  application,  etc. 

§682.  [am*d  1877.]  The  defendant,  or  a  person  who  has  acquired  a 
ki  apon,  or  interest  in,  his  property,  after  it  was  attached,  may,  at  any 
iBe  before  the  actual  application  of  the  attached  property,  or  the  proceeds 
tkneof,  to  the  payment  of  a  judgment  recovered  in  the  action,  apply  to 
neate  or  modify  the  warrant,  or  to  increase  the  security,  given  by  the 
pUotiff,  or  for  one  or  more  of  those  forms  of  relief,  together,  or  in  the 
dkmative. 

S  683.  An  application,  specified  in  the  last  section,  may  be  founded  only 
^n  the  papers  upon  which  the  warrant  was  granted  ;  in  which  case,  it 
feiBt  be  made  to  the  court,  or,  if  the  warrant  was  granted  by  a  judge  out 
if  eoort  to  the  same  judge,  in  court  or  out  of  court,  and  with  or  without 
as  he  deems  proper.  Or  it  may  be  founded  upon  proof,  by  affidavit, 
Mtbe  part  of  the  defendant ;  in  which  case,  it  must  be  made  to  the  court, 
■iif  the  warrant   was  granted  by  a  judge,  out  of  court,  to  any  judge  of 

court,  upon  notice ;  and  it  may  be  opposed  by  new  proof,  by  affidavit, 

tile  part  of  the  plaintiff,  tending  to  sustain  any  ground  for  the  attach- 

recited  in  the  warrant,  and  no  otlier,  unless  the  defendant  relies  upon 

iiKharge  in  bankruptcy,  or  upon  a  discharge  or  exoneration,  granted  in 

'  ent  proceedings  ;  in  which  case,  the  plaintiff  may  show  any  matter, 

iToidance  thereof,  which  he  might  show  upon  the  trial. 

1684.  [Repealed  1877.  J 

{686.  [Repealed  isn.] 

{686.  [emi'd  1877.1  The  denial  of  such  an  application  does  not  preju- 
•  subsequent  application,  seasonably  made,  founded  upon  the  failure 
complaint  which  had  not  been  filed  or  served  at  tlie  time  ol  tV\Q  iorm^i 
kttioD,  to  set  forth  an/  of  the  caugea  of  action  mentioned  in  ^ecWon 
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bondred  uid  thirtj-five  and  aeution  Six  hundred  nnd  ibirlj-sevea  of  thb 
. 
i  687.  The  defcDilunt  may,  ut  a.ay  time  after  he  has  nppeured  in  tbt 
iwuoa,  and  before  GdhI  judgment,  Hpp[y  to  tlie  judge  who  granted  Ihc  wat- 
TSDt,  or  to  the  court  for  nil  order  to  diseharga  the  attach  meat,  a«  lo  [bt 
irliole  or  a  part  of  [he  property  atuiehed. 

g  633.  [am'd  1877.]  Upon  bucIi  an  application,  the  defendant  must  pit 
■a  undertaking,  nith  at  least  tvo  aiiOicient  eureties,  to  the  effect  ibnl  be 
will,  on  demand,  pay  to  the  plaintiff  thu  amount  of  any  judgiuent  whieh 
may  be  recovered  in  the  ai'tioii  against  him,  not  exceeding  u.  sum  epeciSed 
in  the  undertaking,  nith  interest.  The  sum  so  epecitied  moat  be  at  least 
equal  to  the  amount  of  the  plain  LilT'd  demand,  as  specified  in  his  affldarit; 
or,  ut  the  option  of  the  defendant,  eqnal  lo  the  appraised  value,  neeording 
to  the  inventory,  of  the  property  attaubed  ;  ur,  if  tbe  appliuatiun  il  to  dil- 
ubarge  ttie  attachment,  as  tu  a  part  Only  of  the  piiiperly  attached,  lo  tht 
appruiaed  value  of  that  portion. 

g  689.  Where  there  are  two  or  more  defendants,  and  on  applioation  ia 
made,  an  prescribed  in  the  lest  t»a  sections,  bj  one  or  more,  but  not  by  all 
of  them,  the  undertaking  must  provide  for  the  payment  of  an^  judgment, 
which  may  he  recovered  against  nny  of  the  defendanta  in  the  aotion,  unleil' 
the  applicant  makes  proof,  by  affidavit,  to  tbe  Batisfaclinn  of  the  court  or 
Jndge,  that  the  profierty,  with  respect  lo  wliicb  the  application  ia  niad^, 
belongs  [O  him  separately;  in  which  case,  the  undertaking  must  provide  be 
the  payment  of  any  judgment,  whii'b  may  be  recovered  in  the  action  B^itut' 
the  applicant,  either  alone  or  jointly  with  any  other  defendant.  Where  an  ' 
application  is  made,  as  prescribed  hi  this  section,  at  least  two  dava'  udtiet 
thereof,  with  a  copy  ot  the  nffldnvit,  must  be  served  upnn  the  plainlitfV. 
attorney,  who  may  oppose  the  application  by  proof,  by  nfflilavit,  that  nae  <te 
more  of  the  other  defendants  own,  or  have  an  interest  in  the  properly. 

g  690.  [am'd  1B77.]  An  undertaking,  given  as  prescribed  in  the  lict' 
two  sections,  must  he  forthwith  filed  with  the  clerk.  A  copy  thereof,  vidli 
a  notice  of  the  filing  must  be  forthwith  served  upon  the  plaint ifTs  atloniei }' 
who  may,  within  three  days  thereafter,  give  notice  lo  the  sheriff.  ihalbB. 
excepts  to  the  anfiicienc;  of  the  sureties.  Thereupon  the  sureties  mUit 
justify  npon  tbe  like  notice,  and  in  like  manner,  aa  bail  upon  an  Hrreat'^' 
or  a  new  undertaking  must  be  given,  witb  new  soredes.  who  must  juatifv  1^ 
like  manner.  If  tbe  plaintiff  dues  not  except,  as  prescribed  Id  this  secUd^' 
be  U  deemed  to  have  waived  all  objeution  to  the  sureties. 

g  691.  The  sherilf  is  responsible  for  the  aufllciency  of  the  iurol 
he  may  retain  possession  of  the  property  att.iclieil,  and  the  proceeds 
until  the  objection  to  them  is  waived,  oh  prescribed  in  the  last  eectku,' 
they,  or  the  new  sureties,  justify. 

g  692.  The  luat  five  sections  are  applicable,  where  a  vessel,  or  a  aban 
inuresl  therein  ia  attached.  If  it  is  necessary,  to  enable  the  defendant 
discbarge  the  attachment,  tbe  court  or  iudge  may,  by  order,  stay  any  pi 
ceedlngs  epeciSed  in  article  second  of  this  title,  or  extend  the  tiraetix 
any  act  therein  specified. 

%  C93>  If  n  warrant  ot  attachment  is  levied  upon  the  interest  of  one 

more  purtnera,  in  goods  or  chattels  of  a  partnership,  the  other ■ — 

who  jwie  Doi  defendants  in  the  iittion.  ov  any  of  Iheni,  ma 
^^n  SdmI  Judgment,  apply  to  the  Jtidge  wlio  ^caat^d  the 


wo  ATTACHMENT  OF  FKOPEBTY       gg  «94-«d6 

eoort,  upon  an  aflidaTit  showing  the  facts,  for  an  order  to  discharge  the  at 
tiduDent,  as  to  that  interest. 

§  694.  [am^d  IS'??.]  Upon  auch  an  application,  the  applicant  most  give 
in  andertaking,  with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  dero&nd,  the  amount  of  any  judgment,  which  may 
be  recovered  against  the  partner  who  is  defendant  in  the  action  ;  or  which 
may  be  recovered  against  him,  in  any  other  action,  wherein  the  other  partr 
ners  are  not  defendants,  and  wherein  a  warrant  of  attachment,  or  an  execu- 
tioD,  may  come  to  the  sheriff's  hands,  at  any  time  before  the  warrant  of 
attachment,  which  was  so  levied,  is  vacated  or  annulled ;  not  exceeding 
a  som.  specified  in  the  undertaking,  which  must  not  be  less  than  the  value 
of  the  interest  of  the  defendant,  in  the  goods  or  chattels  seized  by  virtue  of 
the  attachment,  as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion 
of  the  court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
jadge  determines. 

§  695.  For  the  purpose  of  fixing  the  sum,  or  determining  the  sufficiency 
of  the  sureties,  the  court  or  judge  may  receive  affidavits  or  oral  testimony, 
or  may  direct  a  reference. 

§  696.  [am*d  1877.]  The  court  or  judge  may  direct,  that  the  plaintiff 
have  notice  of  an  application  for  a  discharge  of  property,  as  prescribed  in 
this  article,  or  of  the  hearing  under  an  order  of  reference,  made  as 
pre8crt)ed  in  the  last  section ;  and  if  the  applicant  does  not  appear,  where 
Bouce  has  been  given,  the  application  may  be  dismissed  or  denied. 

ARTICLE  FOURTH. 

SttULATlOMS    WHSBK    TH1CB1E    ARE    TwO    OR    ^ORS    WARRANTS   AGAINST  TIB 

SAifE  Defendant. 

1 607.  Preferences  of  two  or  more  war-  ment  of  foreign  vessel. 

rants.  §  703.  Rij^tits  of  junior  plaintiff  in  ao- 

flW.  Bale  as  to  levy  under  a  junior  uon    bv    senior    plaintiff    and 

warrant.  sheriff  jointly. 

W,  700.  IBepealsd  1877.]  704.  Junior  plaintiff  may  be  allowed 

7U1.  Undertaking,  by  jnnior  attach-  to    commence    action     joinUj 

ing  creditor,  to  prevent  release  with  sheriff. 

of  foreign  vessel.  705.  Rights  of  third  and  other  snbse- 

70B.  Bala  as  to  snbseqnent  attach  qaent  attaching  creditors. 

§697.  Where  two  or  more  warrants  of  attachment,  against  the  same  de- 
wdant,  are  delivered  to  the  sheriff-  of  the  same  county,  to  be  executed, 
^ir  respective  preferences,  and  the  rules,  where  a  levy,  or  a  levy  and  sale, 
bare  been  made  under  a  junior  warrant,  are  the  same,  as  where  two  or  more 
uecations,  against  the  property  of  the  same  defendant,  are  deli\  ^red  to  the 
iberiff  of  the  same  county,  to  be  executed. 

§698.  Where  a  domestic  vessel,  or  a  share  or  interest  therein,  has 
be^  attached,  and  afterwards  released,  as  prescribed  in  this  title ;  or 
where  the  personal  property  of  a  partnership,  of  which  the  defendant  was 
» member,  has  been  attached,  and  the  attacliment  afterwards  discharged, 
n  QpoQ  the  application  of  another  partner,  as  prescribed  in  this  title ;  another 
i  vurant,  against  the  same  defendant,  shall  not  be  levied  on  the  same  prop- 
erty, by  the  sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
virraut  has  been  vacated  or  annulled.  But,  except  as  thus  prescribed, 
*lwre  a  second  warrant,  against  the  same  defendant,  is  delivered  to  the 
■»e  sheriff,  he  must  execute  it,  by  a  levy  upon  property  within  hia  viomux.^  ^ 
^  he  must  thereupon  take  the  same  proceedings,  as  if  the  Vevj  ttcc^  m^^<& 
1^  th0  3nt  wamnt. 


9 


I 


Sg  «»9-70fi  ATTACHMKNT  yF  PHOPKRTT.  ^B 

§  100.  [Rfpcolid  1877.) 

3  701.  Where  a  foreign  Teoaei,  ut  a  snare  or  intereal  menjio,  i 
atluuiied  und  valued,  ua  prescribed  ia  article  Beooad  of  ibis  title, 
plaintiff,  in  tbe  Bret  warrant  uf  attBchment,  fails  to  give  au  undert 
prevent  the  celeiise  thereof,  the  court  or  judge  may  grant  to  tbe  pli 
a  second  warrant,  then  in  the  sheriff's  bands  for  execution,  aD  ei 
of  not  more  tliun  three  dnjs  Clwreafter,  within  wbii^h  to  furnish  ai 
taking,  in  all  respeets  like  the  one  to  be  fnrniahed  bj  the  first  ' 
And  if  he  fumiehes  it,  within  thut  time,  ho  has  the  same  rights  i 
UegeB,  itnd  is  subject  to  the  same  duties  and  liabilities,  with  respe 
vessel  aod  its  proceeds,  and  the  subsequent  proceedings  relating  th 
If  his  nag  the  first  warraiit. 

S  702.  If  a  foreign  vessel,  or  a,  share  or  interest  therein,  baa 
tached,  and  afterwards  released,  bj  reason  of  the  failure  of  the  pla 
tbe  first  or  the  second  wurrunt,  to  give  an  undertaking  to  pre 
release,  it  shall  not  be  again  attached,  uo'lcr  warrant  againat  tl 
defendant,  which  htid  been  delivered  to  tbe  sheriff  of  the  some 
before  the  expiration  of  the  time  within  which  the  undertaking  sho 
been  furaiahed.  But  it  ma;  be  again  atuched,  under  a  subaeqU' 
rant  against  the  same  defendant ;  io  wliioh  case,  the  plaintiff  ther 
the  plaintiff  in  each  warrant  subsequentl)'  delivered  to  the  sliedff,  I 
same  rights,  nnd  privileges,  and  are  subject  to  the  same  duties  IM 
ities,  with  respect  to  tlie  vessel  and  its  proceeds,  and  the  subssqn 
ceedings  relating  thereto,  aa  if  the  warrant,  under  wbicb  it  was  a 
was  the  firat  warrant. 

§  703.  Where  Ihe  plaintiff  in  a  warrant  of  a 
an  action,  in  the  ogme  of  himself  and  the  slier; 
tLis  title,  a  plaintiff  iu  a  junior  warrant  may  apply  to  the  i 
to  direct  as  to  the  conduct,  discontinuance,  or  eettlemeut  of  Ihe : 
to  impose  terms,  conditions  und  regulations  aa  to  the  contionauce 
in  the  interest  of  tbe  aiiplieant ;  and  such  order  may  tie  made  tbi 
aa  justice  requires.  If  the  first  warrant  is  vacated,  or  tbe  att 
thereunder  is  released  or  discharged,  witliout  affecting  the  cause  o. 
prosecuted  by  tbe  plaintitF  therein  and  the  sheriif  jointly,  the  pla 
the  warrant  next  in  order,  may,  upon  his  own  application,  be  sni 
n  order,  made  aa  upon  an  ap] 

%  704.  A  plaintiff  in  a  second  wairant  may  apply  to  tbe  court  a 
upon  notice  to  tbe  plaintiff  in  the  first  warrant,  and  to  the  sheriff,  1 
lo  bring  and  maintain,  in  the  name  of  himself  and  Ihe  sheriff  joii 
action,  which  might  bo  brought  in  the  name  of  Ihe  senior  plainUff 
■heriff.  If  it  appears  that  the  plaintiff  in  the  first  warrant  neglee 
tases  to  be  jaincd  with  tbe  sheriff  in  eucb  an  action,  or  to  comply 
terms,  coiidjtions,  and  regulations,  imposed,  either  upon  granting 
order  for  that  purpose,  or  opon  the  heuring  of  an  application, : 
prescribed  in  this  section,  the  court  or  judge  may  grant  to  the  pli 
tlia  second  warrant,  leave  to  tiring  and  maintain  such  an  actloi 
name  of  himself  and  the  sheriff  jointly,  with  like  effect,  aa  if  his 

.^' 
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rant  hare,  according  to  their  respectiTC  priorities,  the  same  rights  and 
privileges,  as  against  the  plaintiifs  in  all  senior  warrants,  which  the  plaint- 
iff in  the  second  warrant  has,  as  against  the  plaintiff  in  the  first,  and  are 
Bobject  to  the  same  duties  and  liabilities  ;  except  that  a  second  extension  of 
the  time,  within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
I  foreign  Tessel,  or  a  share  or  interest  therein,  shall  not  be  granted. 
And  the  plaintiffs  in  two  or  more  junior  warrants  of  attachment,  may,  by 
tgieement  among  themselves,  .take  jointly,  and  for  their  common  benefit, 
Wf  proceeding,  permitted  by  this  title  to  be  taken,  by  the  plaintiff  in  ■ 
Mrand  or  subsequent  warrant  of  attachment ;  provided  that  it  does  not 
bterfere  with  the  preferential  or  other  right  of  an  intermediate  plaintiff. 

ARTICLE  FIFTH. 

PlOGIIDIHGB  AITXR     JUDGITRNT ;     RlOHTS     OF    PaBTIXS   AND   DUTIES   OF  THX 

Shibiif,  ArrBB  thi  Warrant  is  vacated  or  annulled,  or  the 

ATTACHMENT   DISCHARGED. 

IfN.  Bxecation  to  Iseue  to  sheritf  who  etc.,  property  to  be  restored  to 

has  levied.  defendant. 

m.  Only  attached  property    bound       S  710.  Additional  provision  for  his  re  - 

when  summons  not  personally  lief. 

served.  711.  Cuncelling  notice  attaching  real 
W.  Judgment  in  the  principal  action  ;  property. 

how  satisfied.  712.  When  pheriff  to  return  warrant 
Ul  ^en     attachment    discharged,  and  his  proceedings. 

§706.  Where  a  levy,  under  a  wuirant  of  attachment  in  an  action,  has 
WD  made,  an  execution  against  property,  upon  a  final  judgment  in  favor 
if tiu  plaintiff  therein,  recovered  after  the  expiration  of  the  term  of  office 
if  tbe  sheriff,  who  made  the  levy,  must  nevertheless  be  directed  to  an  [and] 
Bteoted  by  that  sheriff,  unless  another  person  is  designated  by  law  tc 
(iQliiete  the  unfinished  business  pertaining  to  his  office ;  or,  in  that  case, 
btU  person  so  designated. 

|T07.  [mm'd  1877.]  Where  a  defendant,  who  has  not  appeared,  is  ■ 
^K-resident  of  the  State,  or  a  foreign  corporation,  and  the  summons  wait 
**cd  without  the  State,  or  by  publication,  pursuant  to  an  order  obtained 
^ that  purpose,  as  prescribed  in  chapter  fifth  of  this  act,  the  judgment 

>  be  enforced  only  against  the  property  which  has  been  levied  upon,  by 
lirtBe  of  the  warrant  of  attachment,  at  the  time  when  the  judgment  is 
■M.  But  this  section  does  not  declare  the  effect  of  such  a  judgment, 
j'^iespect  to  the  application  of  any  statute  of  limitation. 

J708.  [at/I'd  1877.]  Where  an  execution  against  property  is  ii^sued 
[^  a  judgment  for  the  plaintiff,  m  an  action  in  which  a  warrant  of  attach- 
~W  has  been  levied,  the  sheriff  miist  satisfy  it,  as  follows : 

L  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him,  and  the 
IpKNdsofall  sales  of  perishable  property,  or  of  any  vessel  or  share  or 
WM  therein,  or  animals,  sold  by  him,  or  of  any  debts,  or  other  things  in 
Wi«J  collected  or  sold  by  him ;  or  so  much  thereof  as  is  necessary  to  satisf  v 
I  ^judgment. 

I  If  any  balance  remains  due,  he  must  sell,  under  the  execution,  the 
^personal  property  attached,  or  so  much  thereof  as  is  necessary;  in- 
Wig  rights  or  shares  in  the  stock  of  an  association  or  corporation,  or  a 
[■■iop  other  instrument  for  the  payment  of  money,  executed  and  issued, 
I'tttheintercat  coupons  annexed,  if  any,  by  a  government,  State,  county, 
\f^  officer,  or  municipal  or  other  corporation,  which  is  in  terms  tv^^oW- 
^  or  payable  to  the  bearer  or  bolder,  the  principal  whereof  is  uoX.  Oacv\ 
|Mte;  IfoA  not  iachiding  any  other  debt  or  thing  in  acUou.    It  X\«  v^^ 
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Iceeds  of  thnt  propcrt;r  Bt«  iuaufflf^ient  to  BBtiufjr  ihe  juugment,  ind  UM' 
^xeculion  requires  liiui  lu  natkfy  il  Dill  »f  Kay  olber  personal  propertj  of 
ilhe  defeudimt.  be  miiBt  sell  Lhe  peraonal  properly,  upon  vfhiuh  be  haa  lened 
by  Tirtue  of  Iha  eseCuCiuD.  If  tLe  prowads  of  llie  prraonul  propectj.I 
npplicalile  tu  the  execution,  ure  itiautfieleat  to  satJsCj  the  juilgBumt,  [ha, 
ifiberiff  must  sell,  under  the  oiptution,  all  the  vigbt,  title,  and  interesl,  whusll 
.the  defendnnt  had  in  the  lenl  property  uctached,  at  tlio  time  when  tba^ 
iDOtice  VHH  filed,  or  ut  any  time  aflerwarda,  hefore  reflortJug  to  iny  oUmVi 
xeal  property. 

3.  If  personal  property  attuehed,  belonging  Co  the  defendant,  has  pM-s 
K(l  out  of  (be  banilti  of  tbe  Bheriff,  without  haimg  been  sold  or  oanTertaii 
intouioney,  and  the  attaobment  baa  not  lieen  discharged,  ua  to  that  pro^ 
trty,  he  must,  if  praciicuble,  regain  posbeairtiin  thereof;  and,  for  IliU 
^rpoee,  he  haa  all  the  authority  which  tie  bad,  to  seize  the  Bame  undae  IM 
Iwarrant.  A  person  who  wilfully  coueeala  or  witbbulda  Buuh  propor^i 
m  blm,  is  linble  Co  double  dumogeg,  st  the  suit  of  tbe  party  aggrieved.  I 
:.  Until  [bo  judgment  is  paid,  be  may  collect  tbe  debts  aud  othur  thjnnj 
in  uctiun  attaubed,  and  prosecute  any  uodertaking,  which  be  haB  taken  hi 
"be  cotirae  of  the  proceedings  and  apply  the  proceeds  thereof  Co  the  pay~] 
■Uiut  of  tbe  judgment. 

fi.  At  any  time  after  levying  tbe  altauhment,  tbe  court,  upon  tbe  petitiooi 
if  tbe  plaintiff,  accomgaDied  with  tia  uffidnvit,  specifying  fully  all  the  pr»-, 
leedinga  of   the  abeiiff,  Sinoe  tbe   levy   undsr  Ihe   warrant,    the  proper^ 
tttaohed.  and  the  disposition  thereof  ;  aud  tbe  affidavit  of  the  nlieriS,  shov^j 
ng  that  lie  lias  used  diligeui.'e,  in  endcHvurmg  to  coUecC  the  debts  and  olb«e 
"   gs  iu  action  Btlaohed,  and  thilt  a  portian  thereof  remains  DnoolleeMila 
direct  the  sheriff  Co  sell  tbe  remainini^  purllon,  upon  sucb  teiina,  >M 
ui'b  manner,  as  it  thinks  proper.     Notice  of  Ibe  applk-ution  must  InI 
□  to  the  defendant'!!  attorney,  if  the  dcCeadiist  appeared  in  the  Mtisid 
'    n  tbe  defendant,  and  he<did  »' ' 


r, 


^pear,  the  coofC  may  make  BUL'h  order  as  to  the  aecvice  of  natioe,:**^^^ 


Jtbinks  proper  ;  or  may  grant  tt 


„  __.t.  [am'd  1877.]  Where  a  warrant  of  uitauhmant  is  vawted,  IH( 
timulled,  or  an  attachment   in  disctlai^d,  upon  tbe  application  of  the  4m 
K'JeDdBDt,  tbe  sheriff  must,  except  in  a  c^se  where  it  is  otherwise  spMiids 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  parson  eti^tlMl 
thereto,  upon  reasonable  iWiand,  und   upon  payment  of  bU  costft,  c]    . 
and  eipenaex,  legally  chargeable  by  tbe  sheriff,  all  the  attnubcd  pem 
property  remaining  in  Ilia  hands,  or  thnt  portion  thereof,  aa  to  wbicbill 
..  Btlmlunent  is  discharged  ;  or   the  proceeds  thereof,  if   it  ■"    "  "" '''* 

710.  Where  tbe  sheriff  is  required,  by  this  title,  to 

iperty,  or  the  proceeds  thereof,  to  tbe  defendant,  be  mu^t  also  delirerW 

,  unless  otherwise  specially  directed  by  the  court  or  judge,  all  book* 

lUDt,  vouohers,  eyideocea  of  debt,  mnuiments  of  title,  or  other  p*pe 

■lating  Co  tbe   property,  cither   real   or   personul.   or   to   ila   proowL, 

jether  with  all  undertakings,  relating  tberetn.  which  he  bus  taken  itift 

me  of  the  proceedinga,  and  which  have  not  been  fully  sntis&eil ;  a^ 

undertaking,  i^ivea  bj  the  defendant,  upon  the  discharge  of  prepa 

lu  must  also  deliver  a  written  aBsignmeoC  duly  acknowledged,  of  eftch 

dertaking,  so  delivered,  and  of  eu^b  other  iustrunient,  lo  whiub  the  defM 

■lit  is  thus  entitled,  an  asaigumeni  of  which  is  necessary  to  perfect  or  p<" 

.'«M  l/u  detend»al'n  title  thereto.    The  defendant  must  also,  but  upon  hi 

appIIOHtloa  only,  be  aitbstitutad  In  tbe  9\«,ce  if  t.^e  sheriff,  or  if 
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ilwrifl  and  the  plaintiff  joiuil},  m  au  acbiuu  bruughl  as  prescribed  in  this 
ttda;  bat  the  court  or  judge  may  impose,  as  a  condition  of  granting  the 
,  trier  of  substitution,  such  terms  as  justice  requires,  with  respect  to  iudem- 
.  ul;  and  payment  of  expenses.     The  defendant's  rights,  with  respect  to  prop- 
el^ attached  <md  not  disposed  of,  and  an  undertaking,  or  other  instrument, 
to  which  he  is  thus  entitled,  are  the  same  as  those  of  the  sheriii'  while  the 
'  nmmt  was  still  in  ^rce,  except  where  his  rights  are  specially  defined  or 

*  npdated  by  law. 

{ 711.  {am^d  1877.]  At  any  time  after  the  warrant  of  attachment  has 
iMYacated  or  annulled,  or  the  attachment  has  been  discharged  as  to  real 

•  n^wty  attached,  the  court  may,  in  its  discretion,  upon  the  application  of 
^.■7 person  aggneved,  and  upon  such  notice  as  it  deems  just,  direct,  that 
-■7  notice,  filed  for  the  purpose  of  attaching  the  property,  be  cancelled  of 
k  amd,  by  the  clerk  of  the  county  where  it  is  filed  and  recorded.  The  can- 
'  iiUition  must  be  made  by  a  note,  to  that  effect,  on  the  margin  of  the  record, 

nfeiring  to  the  order  ;  and,  unless  the  order  is  entered  in  the  same  clerk's 
'  rfke,  a  certified  copy  thereof  must,  at  the  same  time,  be  tiled  therein. 

,     S  712.  Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 

.  Ae  sheriff  must  forthwith  file,  in  the  clerk's  oflSce,  the  warrant,  with  a 

Mnni  of  his  proceedings  thereon.     Upon  the  application  of  either  party, 

ad  proof  of  the  sheriff's  neglect,  tke  Csi^t  may  direct  him  so  to  do,  forth- 

[  with,  or  within  a  specified  time. 

'  TITLE  :V. 

(khfOr  proviaional  renuateg ,  general  and  miscellaneous  provist/om, 

imou  1.  Beoeivers. 

2.  Deposit,  delivery,  or  conveyance  of  property. 
t.  General  and  miscullaneous  provisions. 

ARTICLE  FIRST. 

Receiyebs. 

I  m  Beceiver ;  when  appointed.  S  716.  Certain  receivers  may  hold  real 

T14.  Notice  of  application.  property. 

TUu  Security. 

S  713.  In  addition  to  the  cases,  whore  the  appointment  of  a  receiver  ia 
ipedally  provided  for  by  law,  a  receiver  of  property,  which  is  the  subject 
if  an  acHon,  in  the  supreme  court,  a  superior  city  court,  or  a  county  court, 
■ay  be  appointed  by  the  court,  in  either  uf  the  following  cases: 

L  Before  final  judgment,  on  the  application  of  a  party  who  establishes 
•i  apparent  right  to,  or  interest  in,  the  property,  where  it  is  in  the  pos- 
•Mion  of  an  adverse  party,  and  there  is  danger  that  it  will  be  removed 
bqWDd  the  jurisdiction  of  the  court,  or  lost,  materially  injured,  or  des- 
koved. 

S.  By  or  after  the  final  judgment,  to  carry  the  judgment  into  effect,  or 
ledisp<»e  of  the  property,  according  ro  its  directions. 

S.  After  final  judgment,  to  preserve  the  property,  duiing  the  pendency  of 
IB  appeal. 

The  word,  "  property,"  as  usoil  in  this  section,  inchides  the  rents,  profits, 
tt  other  Tncom£,  and  the  increase,  of  real  or  pcrson.'il  property. 

g  714.  [am'd  1877  &  1879.]     Notice  of  an  application,  for  the  appoint.- 
•ttat  of  a  receiver,  in  an  action,  boiore  judgment  therein,  muii  be  ^w<iv\  \.o 
the  adrerae  partj,  unless  he  has  failed  to  appear  in  the  actioii.  and  \\\ft  tvm<b 
Umitml  for  bb  mppeturunce  has  expired.     But  where  an  order  Uaa  b^^ix  madei. 


y 


1^ 


PROVISIONAL  RKMEDIHa^^^^^ 

u  pwacribed  in  aecdon  (our  huodretl  aud  ibirtj-eight  of  ibit  «l-[,  i 
may,  in  i(s  diBcretioo,  uppoini  a  lempoiury  receircr,  to  receiTG  aod 
tbe  propertj,  wilbout  notice,  or  upon  a  aolice^Tea  bj  publi«itioD 
wise,  OS  it  tbinkB  proper. 

g  71fi.  [am'd  1877.]  A  receiver,  appointed  ia  aa  &alian  or  ept 
ceeding,  must,  befui-e  entering  upon  his  duties,  execute  and  fiie 
proper  clerk,  a  bond  to  tke  people,  nitb  at  least  twi^suffiuieat  sure 
peaaltj  filed,  bj-  tlie  court,  judge  or  referee,  malting  tie  ttppoiolmi 
ditiotied  for  tlie  faithful  diaJhurge  ef  his  duties  sh  receiver.  And  tli 
or,  irbeie  tlie  order  was  made  out  of  court,  tbe  judge  making  the  c 
or  pursuant  to  whieh  the  receirer  wua  appointed;  ot  bis  successor  ■ 
ma;,  at  anj  time,  remove  th<>  leceiver,  or  direct  bim  to  give  a  de 
with  new  sureties,  with  the  like  condition.  But  this  section  does  d 
to  a  case,  where  spedai  provision  is  made  b;  law,  for  the  aeoni^ 
givea  b;  a  rei^vor,  or  for  increasing  tbe  same,  or  for  removing  a  1 

g  716.  A  receiver,  appoioteil  bj  or  pursuant  to  ud  order  or  a  Ja 
ia  an  action  in  the  supreme  court,  a  superior  citj  cuurt,  or  a  cuuni 
or  in  a  special  proceeding  for  the  voluntary  disaolntiou  of  u  corf 
may  take  and  hold  real  property,  upon  such  trusts  and  for  anoh  pur 
the  court  directs,  subject  to  tiip  direction  of  tbe  court,  from  tune 
respecting  the  diaposition  thereof. 

ARTICLE  SECOND. 

Deposit,  Delivery,  or  Convetince  or  Profebtt. 

I  TlT.CourtEQayorderadepaeitDrdeiiv-       {  TIS.  WIteneheriS  ma;  tala 
tiy  of  property  In  certjuu  cuisee,  vsy,  etc,  piopertj. 

g717.  [am'(il877.]  Where  it  ia  admitted,  by  the  pleading  or  « 
tioQ  of  a  party,  that  he  has,  ia  his  possession  or  under  taia  control, 
ur  other  personal  property  eapoble  of  delivery,  which,  being  the  n' 
the  aetion  or  special  proceeding,  is  held  by  h:  .      .      • 

Dt  wliich  belongs  or  is  due  to  another  party,  the  court  n 
tion,  grant  an  order,  upon  notice,  that  it  be  paid  into,  or  d 
or  delivered  to  that  party,  with  or   without  security,  aubJMt  t 
dlreoiiou  of  the  ci 

g  718    Where  the  court  has  directed  a  deposit  or  delivery,  «I  pi 

in  the  last  aeolion  ;  or  where  a  judgment  directs  a  party  b ""'■ 

or  delivery,  or  to  convey  real  property;  if  the  direction  i 
court,  besides  puuisliing  the  disobedience  as  a  contempt,  U 
require  the  sheriff  to  tuko,  and  deposit  or  deliver  tbe  tnoiui!>  Of  ■ 
Bonal  property,  or  to  convey  the  reid  property,  in  <""' — '■       '  ' 
tku  of  the  court. 

ARTICLE  THIBD. 

GENIlUi. 

I  TIB.  Arrest,  injunctli 

§719.  [om'(f  1878.] 

injunciiiiD,  and 

■une  action,  against  1 
Diider  tbe  particular 
DecetBii  ry  for  the  plaif 
diacntiou,  reiji 


■728  inSTAKBS.  OMISSIONS,  ETC,  ^^^B 

B.  For  u  miatake  in  ibe  immo  of  a  puitj  or  oilier  person ;  or  in  i  Bum  j 
moaey  ;  or  in  the  duacrlptioa  of  property  ;  or  in  reciting  01  atiting  &  d* 
montli,  or  year ;  where  the  correal  name,  sixm,  deacriptioii,  ur  date  bu  bM 
once  rightly  stated,  iu  any  of  tlie  pleodicga  or  other  proceedings.  I 

10.  Jor  a  mistake  m  the  name  of  a.  juror  or  officer. 

11.  For  an  iuronnality  in  entering  jodgment,  or  making  up  the  Judl 
ment-mll.  • 

12.  For  an  omiBaion  on  the  purl  of  ihe  referee  to  he  sworn ;  or  for  n) 
other  default  or  negligence  oF  the  elerk,  or  anj  other  officer  of  the  coml 
or  of  a,  party,  hia  attome;  or  counsel,  hy  nhich  the  adverse  party  hu  M 
been  prejudiced. 

%  722.  Each  of  the  omissions,   imperfectiona,   defects,    and  lariimxl 
■peoiGed  in  the  last  section,  and  any  other  of  like  nature,  not  being  t^ 
the  right  and  justice  of  Che  matter,  and  not  altering  the  is^ue  betv««ii  i 
parties,  or  Che  trial,  must,  when  neeessarj,  be  supplied,  and  the  pi       " 
amended,  by  the  court  wherein  the  judgment  is  rendered,  or  by  an 

§723.  [atn'd!l877.]  The  oonrl  may,  upon  the  trial,  or  at  any  oft 
stage  of  the  action,  before  or  after  judgment,  in  furtherance  of  justioa,  U 
on  ench  terms  he  it  deems  just,  amend  any  process,  pleading,  or  olbetp* 
ceediog,  by  adding  or  etri^ng  out  the  name  of  a  person  ae  a  party,  or' 
OMTecting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  uiy,<)l) 
respect,  or  by  inserting  an  allegation  material  to  the  oaie;  or,  wbai 
amendment  does  not  change  snbtsnlially  the  cliiim  or  defonce,  by  oocih 
lug  the  pleading  or  other  proceeding  to  the  facts  proved,  Aod,  in  m 
stage  of  the  action,  the  court  mnsl  disregard  an  error  or  defect,  in  the  (A 
log!  or  other  proceedings,  nhiob  does  not  affect  the  Bubetantial  rightt 
the  adverse  party, 

§  724.  The  court  may  likewise,  in  its  discretion,  and  upon  ai . 

justice  requires,  at  any  Uroe  within  one  year  after  notice  thereof.  nSt^ 
party  from  a  judgment,  order,  or  other  proceeding,  tnkea  againat  I 
through  his  mistake,  luaclvertence,  surprise,  or  excusable  neglect;  and  I 
mpply  an  otoissian  in  any  proceeding.  Where  a  proceeding,  taken  i 
party,  fails  to  conform  tu  a  provision  of  this  act,  the  court  may,  tD  I 
maaner,  and  apon  like  terms,  permit  an  amendment  tiiereol,  to  confm 
to  the  provision. , 

g  725.  A  court,  (0  which  a  return  is  made  by  a  sheriff  or  other  ofl 
or  by  u  aubordinale  court  or  otlier  tribunal,  may,  in  its  discretion,  41 
the  tetuni  to  be  amended,  in  matter  of  form,  either  Leforu  or  atCtf  | 
ment. 

§  726.  Where  an  original  pleading  or  paper  is  lost,  or  withheld  bjl 
person,  the  court  may  authorize  b  copy  to  be  Sled  and  need,  Instead  ttl 


: 


original. 

g  727.  A  process,  pleading,  or  record,  shall  not  be  altered,  by  tl  _  _ 
or  liny  other  officer  of  the  court,  or  by  any  other  person,  without  tUa  i 
tion  of  the  cuurC,  or  of  another  court  of  competent  authority;  euMft' 
case  where  a  party,  or  his  Bitoruej,  iB  speciiillj  authoriTed  by  law  (o  w 
a  pUudiug. 

§  728.  The  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidaTll,) 
not  iiaptlr  it,  it  it  intelligibly  refers  to  the  action  or  special  proMadta) 
wbieh  it  /■  m„^  3 


118  TSNDER,  OFFEBS^  ETC.  g§  729-736 

§  729.  A  bond  or  undertaking,  reqoired  by  statate  to  be  gi^en  bj  a  per* 
lOD,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  proceeding,  is  Buffi- 
dat,  if  it  conforms  substantially  to  the  form  therefor,  prescribed  by  the 
Katute,  and  does  not  vary  therefrom,  to  the  prejudice  of  the  rights  of  the 
pirty,  to  whom,  or  for  whose  benefit  it  is  given. 

§  730.  Where  such  a  bond  or  undertaking,  is  defective,  the  court,  officer, 
V  body,  that  would  be  authorized  to  received  it,  or  to  entertain  a  proceed- 
Dg  in  consequence  thereof,  if  it  was  perfect,  may,  on  the  application  of  the 
wnons  who  executed  it,  amend  it  accordingly ;  and  it  shall  thereupon  bt 
liid,  from  the  time  of  its  execution. 

TITLE  n. 
Tender,  and  other  offers  and  requests  to  the  adverse  party, 

TIL  Tender  after  salt.  %  787.  Effect  of  refusal  of  offer. 

iS.  Amoont  to  be  paid  into  court.  738.  DefezUlant's  offer  to  compromiiie ; 

ns.  Effect  of  sufficient  tender.  proceedings  thereon. 

7N.  When  to  be  deducted  from  re-  739.  Plauitiff't»  offer  to   compromise 

coverv,  etc.  counterclaim  ;         proceedLngs 

7B.  Bequinng  admission  of  gennine-  thereon. 

ness  of  ^aper.  740.  Offer  and  acceptance,  by  whom 
M.  Offer  to  liquidate  damages  con-  subscribed. 

ditionally.  741,  74:;2.  [Repealed  \9^ .] 

i73L  Where  the  complaint  demands  judgment  for  a  sum  of  money 
;  and  the  action  is  brought  to  recover  a  sum  certain,  or  which  may  be 
educed  to  certainty  by  calculation ;  or  to  recoi^er  damages  for  a  casual  or 
ndontaiy  personal  injury,  or  a  like  injury  to  property ;  the  defendant,  or 
ii  attorney,  may,  at  any  time  before  the  trial,  tender  to  the  plaintiff,  or  his 
ttomey,  such  a  sum  of  money,  as  he  conceives  to  be  sufKcient  to  make 
Mods  for  the  injury,  or  to  pay  the  plaintiff's  demand  ;  together  with  the 
wtB  of  the  action,  to  that  time. 

1 732.  \afrCd  1877.]  A  tender,  made  as  prescribed  in  the  last  section, 
MB  not  avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid  into 
Nit  and  notice  thereof  in  writing  served  upon  the  plaintifTs  attorney 
lefore  the  trial  and  within  ten  days  after  the  tender.  If  the  plaintiff  takes 
tt  the  amount  paid  in,  he  accepts  the  tender. 

S  733.  If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was  suffi- 
■it  to  pay  the  plaintiff's  demand,  or  to  make  amends  for  the  injury,  and 
ikoto  pay  the  costs  of  the  action,  to  the  time  of  the  tender,  the  plaintiff 
■not  recover  costs  or  interest,  from  the  time  of  the  tender,  but  must  pay 
k  defendant's  costs  from  that  time. 

S  734.  If  the  plaintiff  proceeds  in  the  action,  after  accepting  the  tender, 
ke  ram  accepted  must  be  deducted  from  the  recovery,  and  judgment  ren- 
bed  for  the  residue,  if  any ;  and  if  the  tendei  and  acceptance  do  net 
ppeur  in  the  pleadings,  a  memorandum  thereof  must  be  annexed  to  the 
■dgment-roll.  The  plaintifTs  right  to  recover  cpsts,  and  his  liability  to 
■J  cotts  to  the  defendant,  are  determined  by  the  amount  of  the  residue. 

1 736.  The  attorney  for  a  party  may,  at  any  time  before  the  trial,  exhibit 
•the  attorney  for  the  adverse  party,  a  paper,  material  to  the  action,  and 
^nest  a  written  admission  of  its  genuineness.  If  the  admission  is  not 
ken,  within  four  days  after  the  request,  and  the  paper  is  proved  or  ad- 
itted  on  the  trial,  the  expenses  incurred  by  the  party  exhibiting  it,  in  order 
I  prove  its  genuineness,  must  be  ascertained  at  the  trial,  end  paid  bj  the 
My  refiuing  the  admission  ;  unless  it  appears  to  the  B8.t\&l&ct\»\i  Qi\  W^ 
Wit,  tliftt  tbere  wa9  a  good  reason  for  the  refuel. 


i 


TENPFR,  OFFERS.  STO.  ^^^^ 

S  736.  In  an  action  to  recoTM'  dnmsgea  for  bc«ncfa  of  ■  contract, 
defeBdnnt'a  atlnmej  m«y,  nith  tlM  aneoer,  eerie  upon  the  plaintilTH  bI 
DOB,  a  writlen  aSev,  [hut,  if  die  defundanl  foils  in  liU  defence,  the  damsgea 
may  be  fi^BCBsed  ut  a  specified  aunt.  If  tho  plaintiff  eerves  notice,  tbat  ta« 
acueptH  tho  offer,  witii  or  before  the  notice  of  trial,  •&!  ilamagea  are  ftnard- 
aii  to  bim  on  the  trial,  lliey  niuat  be  aases^ed  accordingly. 

I  737.  [am'd  1877.]  If  the  plaintifT  do«  not  aij^cpt  the  otter,  lie  i 
not  prove  it,  apon  the  tiinl.  Bt>t  if  the  damugeB,  avurded  to  him,  do 
exceed  the  sum  offered,  the  UefendnnC  U  onlitled  ta  recover  the  eipeaseK, 
neoeeeaTilj'  ineorred  by  him  in  prepnring  fur  the  tlla)  of  the  questioD  of 
dimageB.  The  expenses  niiisl;  be  ascertuined  and  the  amount  thereof 
determined,  by  the  judge,  or  the  referee,  by  or  befoie  whom  tbe 
tried. 

g  73S.  [ti'n'ff  1877.]    The  defendant  may,  before  the  trial,  ntvh  upon 
the  plaintiff's  nttomey,  a  written  offer,  to  allow  judgmout  to  be  ti '  '    ' 

bim,  for  a  sum,  or  properly,  or  to  tbe  effect,  therein  apeciGed, 
If  there  are  two  or  more  defendnnts.  and  tbe  uclion  cnn  t>e  severed,  ■  lika 
offer  may  be  made  by  one  or  more  defeudant^,  againM  whom  a  at 
judgmeDt  may  be  taken.  If  the  plaintiff,  within  ten  dayn  thereafter, 
upou  tbe  defendant's  atutmey,  a  written  notice  that  he  iccepta  tbe  oBtr, 
he  may  file  tbe  summons,  compleint,  and  offer,  with  proof  of  accepbuu^ 
and  thereupon  tbe  clerk  ninst  enter  judf^ent  accordioglj.  If  notiuoC 
acoeptance  is  not  tbua  given,  the  offer  cannot  be  pven  in  evidence  npOBi 
the  trial ;  but,  if  the  pluintiif  fails  to  obtain  »  more  farorable  judment,  b* 
cannot  recover  coala  from  tbe  time  of  the  offer,  but  must  pay  cos  ' 
that  time. 

g  739.  [am'd  1877-1  Where  the  defendant  sola  up  a  count«rctati  . 
amount  greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the  plals^' 
tilTa  recovery  below  fifty  dollara,  tbe  plaintiff  may  serve,  upon  the  dafendi 
I  ant'e  attorney,  a,  written  offer,  to  allow  judgment  to  be  taken  against  hi 
for  a  qiecified  sum,  with  costs,  or  against  the  defendant  for  a  apeciGed  an 
and  againat  tbe  plaintiff  for  coats.  If  the  defeodant,  within  ten  days  llie 
after,  serves,  upon  th^  pluintiff's  attorney,  notice  that  he  accepts  the  ofl 
either  party  may  file  the  aummons,  complaint,  nnsner,  and  offer.  Or  ci^ 
thereof  and  proof  of  acceptance ;  and  thereupon  tbe  clerk  must  enter  jl)df 
ment  aocordini^ly.  If  notice  of  acceptance  is  not  thus  given,  tbe  offer  e" 
not  be  given  iu  evidence,  upon  the  trial ;  but,  if  tho  recovery  b  not  m 
faTorable  to  the  defendant  than  that  so  offered  he  will  not  be  enlltbd  I 
recover  coata  from  the  time  of  the  offer, 

^  740.  nnlesa  av  offer  or  an  acceptance,  made  aa  prescribed  i:i  either  t 
the   last  foar  aectinns,  is  subscribed   by   tbe  pa"  '  '       '-    '  ' 

mult  Bubaci'ibe  it,  and  annex  thereto  his  nfOdai 
duly  ButhorlKed  to  make  it,  in  behalf  of  the  party. 

Ig  741.  [Siptaltd  1877.] 
§743.  [EipealallSI'!.] 
TITLE  m. 
Payment  of  mcmtff  tnlc  sovrl,  and  cart  and  diapoiition  (Atvo/l 
I  T*S.  Part!  brlnginc  mgiiej  Into  conn  Barer,  and    Becnrltl*i«  U] 

Is  diBChareei). 
ru.  General  rafeB  roftr  rcgulalo  oon- 
eemlag  psjment  into  court. 
im.  Moaer  ID  be  paid  W  couatj  irei^ 


uo 


MONET  PAID  INTO  COURT. 


eg  748-74» 


M«iutfer,  etc.,  to  ana   inyeftr 

ment  by  guardian,  etc. 
I  748.  When  other    courts  baye    like 

I>ower. 
740.  Powers  of  certain  officers,  toactt- 

ing  secnrities,  etc. 
750.  Proyisions  relating  to  death,  re- 

moyal,  etc.,  of  omcer. 


I  751.  Authority  for  payment  of  money 

by  bank  or  trust  company. 
78B.  How  county  treasurer  to  keep  his 

accounts. 
768.  Coanty  treasurer  to  report  anna- 

aUy  to  the  court 
751.  These  provisions   applicable  is 

New  York  to  the  chamberlain. 


§  743.  A  party  bringing  money  into  court,  pursuant  to  the  direction  of 
the  court,  is  discharged  thereby  from  all  further  liability,  to  the  extent  of 
the  money  so  paid  in.  \ 

§  744-  [am'd  1892.]  The  comptroller  of  the  State  of  New  York 
diall  supervise  the  admiuistratiou  of  all  the  funds  paid  into  any 
court  of  record,  and  shall  prescribe  regulations  and  rules  for  the  care 
and  disposition  thereof,  which  shall  be  observed  by  all  parties  inter- 
ested therein,  unless  the  court  having  jurisdiction  over  the  same 
dudl  make  different  directions,  by  special  order  duly  entered  in  ac- 
cordance with  section  seven  hundred  and  forty-seven  of  this  act. 

§  746.  Unless  the  court  otherwise  specially  directs,  money,  paid  into 
CBurt,  mast  be  paid,  either  directly,  or  by  the  officer  who  is  required  by  law 
Irit  to  receive  it,  to  the  county  treasurer  of  the  county,  where  the  action  ii 
triable.  Where  it  is  paid  to  an  officer,  other  than  the  county  treasurer,  he 
■Bit  pay  it  to  the  county  treasurer,  within  four  days  after  he  receives  it. 
'  In  the  city  of  New  York,  he  must  pay  it  to  the  chamberlain,  within  two 
Iqfs  after  he  receives  it.  A  bond,  mortgage,  or  other  security,  or  a  certi- 
[loite  or  transfer  of  stock,  taken  upon  the  investment  of  money  paid  into 
^.emrt,  most  be  taken  to  the  county  treasurer  of  the  county  where  the  fund 
^UoDgs,  in  his  name  of  office ;  or  to  such  other  county  treasurer,  as  the  court 
[ipcdally  directs.  But  this  and  the  next  section  do  not  prevent  the  court, 
^ifon  the  application  of  a  party  to  an  action,  from  directing  in  what  man- 
or place,  money,  paid  into  court  in  the  action,  shall  be  deposited  or  in- 

g  746.  \a/m*d  1892. J    All  funds  or  moneys  paid  into  court  shall  be 

"sited  m  such  savmgs  bank,  trust  company,  btmk,  banking  asso- 

m,  or  with  such  banker  as  shall  be  designated  by  the  comptroller, 

I  soon  as  received  by  the  cifctodian  thereof.     But  the  money  must 

deposited  in  the  county  where  the  fund  belongs,  where  it. can 

idone  conveniently  and  safely  and  with  advantage  to  the  parties 

[hterested.     The  depositaries  designated  shall  pay  a  fair  rate  of 

Interest,  and  before  receiving  any  such  deposits  shall  give  to  the 

)ple  of  the  State  a  good  and  sufficient  bond,  with  two  or  more 

lineties,  in  such  form  as  the  attorney-general  shall  prescribe,  such 

»d  to  be  approved  by  the  county  judge  of  the  county  in  which 

[»ich  savings  bank,  bank,  trust  company,  bank  association,  or  banker 

l*all  be  located,  and  by  the  comptroller  of  the  State,  and  filed  in 

[die  office  of  the  comptroller. 

8747.  [arrCd  1892.]    Each  court  may  direct  that  money  paid  into 
[flit  court  in  any  action  or  proceeding  brought  therein,  or  any  bond, 
[Mortgage,  or  other  security  which  represents  property  belonging 
[to  any  suit  or  party  interested  therein,  may  be  paid  out,  transferred, 
I^Wested,  reinvested,  or  deposited  in  any  manner  or  form  that  appears 
[tolt  best  for  the  interests  of  the  owners  thereof.   But  such  directions 
be  embodied  in  an  order  or  decree  of  said  court,  f  oundcOL  \]L\)0\i 
»er  and  sufladent  cvideuce  sfitis factory  to  the  court  l\\a\.  s\ic\\  Oaa- 
ition  of  the  property  is  best  for  the  interests  of  the  owners  liiereoi 
^^PBrUes  interested  therein. 


MONEY  PAID  INTO  COURT. 


§749.  [ttm'rf  1877.]  Acounty  treasurer  or  other  officer,  orag 

)mmittee,  or  other  triutee,  iu  whose  uaine  ia  luken  &  bond,  moi 

mUf ,  or  publio  atocli,  representing  money,  paid  inla  (K 

r  to  whom  etook  or  a  eecuritj,  or  an  avcouDt,  ilwd, 

receipt,  or  other  paper,  represemiug  or  relating  to  encb  luone; 

fecTed,  delivered,  made,  or  given,  purauant  to  lav,  ia  Tested  irit 

the  purposes  of  the  trust ;  and  maj  bring  ao  action  npoD  or  in  I 

"■  "n  his  offltial  or  repreaenlative  oharsoier, 

g  7S0.  On  the  tixpiration  of  the  official  term  uf  a  COUBtJ  tM 
where  a  vucsncj  occura  in  bis  office,  bj'  death  or  otbernisa,  all  pu 
bonds,  morl£sgeB,  and  other  secvrities,  held  b;  him,  as  presml; 
title,  vest  in  hu  Bucceasor  in  office ;  and  all  money  deposited,  as  | 
ID  mii  iitle,  in  a  banb,  truat  company  or  other  depository,  to 
tests  in,  and  roust  ho  carried  to,  the  accoant  ol  hia  aueoesaor  in  o 

§  7B1.  [am'd  1893.]  No  mouey,  seciirily,  orotber  propei 
sliaU  have  been  placed  !□  the  custody  of  the  court  ab&I 
rendered  without  the  production  of  a.  [jroperly  certifled  « 
order  of  the  court  in  whose  custody  said  money,  security, 
property  sbnll  have  been  placed,  duly  made  ana  entered, 
such  disposition.  Each  order  muBt  be  couutersigaed  by  tb 
fng  judge  by  whose  direction  it  iamade. 

§  7S2.  lam'd  1888.)  Every  offleor  having  ehargo  ot  mon^rs,  aei 
other  property  lo  t^  custody  of  the  court,  shaU  keep  a  book  or  hook 

Dame  ot  the  oouit,  the  litje  ot  the  esse,  tbe  date  ot  receipt,  from 
DeiTod,  Ow  amount  of  mouey,  if  any.  and  a  description  d[  ths  eeouritli 
pronerty  received,  it  any,  and  eauh  oddltloa  oI  iolereet;  ulao  the  da 
BorlptioD  of  each  order  for  payment,  aud  tbe  dates  aod  anionntB  ot 
Ihsreuuder  and  to  whom  paid;  also  an  account  of  each  chanee  ot  it 
It  any.  The  proiiBloos  ot  Ibia  aeetlon  shall  also  apply  to  all  bonk 
compnoiee  holdhig  any  of  the  funds  rat  erred  to  In  this  title. 

g7B3.  [am'dlBTT,  IBfle.l  Every  treaaurer  or  fluanclal  ofHwrohf 
oharge or poBsesalon s— .-'-• . i._^_  _. 

coniptpofier.  at  the  t 
wuiui  jLD  uiDj  ^■-Dauiiiw,i;ODtainlaR  a  true  statDuivbb  ul  uib  iavwiu 
precedlDB  year  or  from  the  titus  of  the  1^  report.  This  report  mt 
Bed  by  the  oath  of  auch  oDlcer.  and  muat  Be  accompanied  by  tlw  OAI 
the  proper  offlearot  each  bank  or  trust  oompauy,  alatloe  the  euet) 
depoait  with  auch  corporatloo  to  the  credit  of  each  caae  separatelr.   B 

or  to  the  court  at  such  tlmo  and  in  auch  det^I  aa  may  be  required. 

Tlie  comptroller  la  authorlKMl  to  employ  auch  apeelal  olerk  or  oli 
may  deem  Deceeaary  to  carry  out  the  provlaiona  of  this  act;  and  he  1 
an  eifunlnatlou  of  the  acoounts  uf  the  offloers  referred  ro  hi  this  act  I 
at  least  once  In  each  year,  and  shall  enforce  the  provisions  thereof. 

Whenever  an;  sum  of  money  paid  Into  court  shall  have  reanial 
...^j.  .. ^. ,-„.  .i._.. — .,..,. (not  iheoitjof 


for  the  period  ot  twenty  years,  it  ahall 
CUmulaUona  ot  intereat  thereon,  i  ' 


,  -tier  deducting  hia  legal  feea,  lo  Uv 

OI  ue  8t»te  ot  New  York.  The  said  treasurf  r  shall  poy  auch  stun  (0 
or  ownera  Ibereof  upon  the  presealatlon  to  him  of  the  warrant  of  ^ 
troller  therefor.  The  oomptroller  shall  drsv,  Lis  warrant  (or  Buoh 
Ole  preaenMtioD  to  him  ot  aii  order  ot  the  court  mode  In  acoordom 
tloD  seven  hundred  and  fifty-one  ot  the  code  ot  cIvU  procedure  and 
DoClce  to  said  comptroller. 

%  764.  Each  provision  ot  this  title,  relatlnj;  to  a  county  treasurer, 
tbe  chamberlalD  of  (he  city  of  New  York,  with  respect  lo  money  paid 
in  an  action  triable  in  tbe  city  and  county  of  New  York,  or  with  renwol 
or  a  bond,  morlgaBe,  or  other  security,  or  public  stock,  ropreseotfijB  I 
into  iTOUrt;  except  where  special  provlskoD,  vUk  lespecc  to  tlie  aatoi 
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TITIJE  lY. 

m  ypon  ihe  death  or  duMlUy  of  a  party  or  (he  tramfar  of 

hia  ifUereii,. 

m.  I  when  not  to  abate.  |  761.  When  ooort  maj  oider  actktt 

sedings  npon  transfer  of  in-  abated. 

St,  or  devotion  of  liability.  708.  Special  cases  excepted. 

RThen  sole  party  dies  and  ao-         768.  Death  of  party  after  yerdict,  etCL 
snnriyes.  764.  Action  for  a  wrong  not  to  abate 

RThen  one  of  several  parties  after  verdict,  etc. 

786.  No  verdict,  etc,  can  be  takes 
d.^  when  part  of  caose  of  after  a  party^s  death, 

sa  survives.  966.  Death,  etc.,  of  public  oAoer  o 

tnistee. 

[arn^d  1891.]  An  action  does  not  abate  by  any  event,  if  the  cause  of 
vives  or  coDtiniies.  A  special  proceeding  does  not  abate  by  any  event, 
it  to  the  relief  sought  in  such  special  proceedings  survives  or  con- 
t  this  provision  as  to  a  special  provision  applies  only  to  cases  where  a 
i  after  this  act  takes  effect. 

In  case  of  a  transfer  of  interest  or  devolution  of  liability,  the  action 
»ntinued,  by  or  against  the  original  party  ;  unless  the  court  directs  the 

whom  the  Interest  is  transferred,  or  upon  whom  the  liability  is  de- 
be  substituted  in  the  action,  or  joined  with  the  original  party,  as  the 
ires. 

[am^d  1877, 1879, 1891.]  In  case  of  the  death  of  a  sole  plaihtiff  or  a 
idant,  if  the  cause  of  action  survives  or  continues,  the  court  must, 
>tion,  allow  or  compel  the  action  to  be  continued,  by  or  against  bis 
itive  or  successor  in  interest.  In  case  of  the  death  of  a  sole  party  to 
proceeding  after  this  act  takes  effect,  if  the  right  to  the  relief  sought 
■ocoBding  survives  or  continues,  the  court  must,  upon  a  motion,  allow 
such  proceeding  to  be  continued  by  or  against  his  representative,  or 
in  interest.  This  provision  as  to  a  special  proceeding  does  not  apply 
•vision  for  such  continuance  has  been  otherwise  made  by  law. 

[am*d  1877.1    In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or 

0  or  more  defendants,  if  the  entire  cause  of  action  survives  to  or 
e  others,  the  action  may  proceed  in  favor  of  or  against  the  siu^ivors. 
state  of  a  person  or  party  jointly  liable,  upon  contract,  with  others, 
)e  discharged  by  his  death ;  and  the  court  may  make  an  order  to  bring 
per  representative  of  the  decadent,  when  it  is  necessary  so  to  do,  for 
r  disposition  of  the  matter ;  and  where  the  liability  is  several  as  well 
lay  order  a  severance  of  the  action  so  that  it  may  proceed  separately 
e  representative  of  the  decedent,  and  against  the  surviving  defendant 
ints. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
>re  dexendants,  if  part  only  of  the  cause  of  action,  or  part  or  some 
more  distinct  causes  of  action,  snrvives  to  or  against  the  others, 
t  may  proceed,  without  bringing  in  the  successor  to  the  rights  or 
of  the  deceased  party  ;  and  the  judgment  shall  not  affect  him,  or 
Bt  in  the  subject  of  the  action.  But  where  it  appears  proper  so  to 
lort  may  require  or  to  compel  the  successor,  or  a  person  who 
be  the  successor,  to  be  brought  in  as  a  party,  upon  his  own  appU- 
iipon  the  application  of  a  party  to  the  action. 

\am*d  1879.]  In  a  case  specified  in  the  foregoing  sections  of 
where  such  a  person  applies  in  his  own  behalf,  the  court  may 
it  he  be  made  a  party,  by  amendment  of  the  pleadings,  or  other- 
;he  case  requires.  Where  an  application  is  made  by  the  plaintiff, 
in  such  a  person  as  defendant,  the  court  may  direct  that  a  supple- 
immons  issue,  and  that  supplemental  pleadings  be  made.  Y^Yl^t^ 
laUoa  is  made  by  a  defendant,  to  bring  in  such  a  person^  tYkt  «ovLt\ 

1  wh«w  ihe  protection  of  the  AppUctuii*§  righti  Teqti\T«ft  V\,  bmaV 

8  defeBdant  to  commence  a  cross  action  for  that  purpoae.     1^* 
■  mast  be  brought  in  the  same  court,  unless  the  order  otYiet  V\a* 


■pMiially  directB. 
Mtnrt,  the  latter  cc 

b««n  brought  the: 
■otiOD  and  the  criu 
u  if  ther  were  odi 


UOTIOKS  AND  ORDERS.  ^|H 

it  directs  that  the  actioii  be  cooimeneed  in  mmB 
t  may,  b;  order,  at  an;  time  after  tlie  croea  actlOB  it 
,i>  iteeli  the  erigliiBl  auLioa.  with  hke  effect,  na  if  itliid 
□.  Duleas  tbe  court  ollierwiae  directs,  the  origmil 
lutiua  lauat  be  triad,  and  judgmeat  rendered  Ui^«iD| 


g  7ei.  [am'd  1877.1  ' 


anj  ti 


after  the  death  of  the  plaintiff, 


t»S^ 


Bourt  tatj,  in  Its  diacretion,  upon  n  ,  ... 

npoD  the  epplicatian  of  the  adverse  partj,  or  of  a  peiacQ  wliofie  ialerest  i^ 
aSeotad,  direct  tbst  the  action  abate,  uotesB  it  ia  tontmued  by  the  propel 
parties,  within  a  tioje  flpeciGed  in  the  orders  net  leas  than  six  menthAi  vol 
more  Ihnn  one  year,  after  the  grouting  tbareof. 

g  762.  The  foregoing  proviaioDB of  tbia  titledooot  apply  U 
Bpeoiai  pcoriaion  is  olhernise  mads  by  law. 

ig  763.  If  cither  party  to  an  aulioa  diea,  after  ao  accepted  offer  to 
*udgiDent  to  be  taken,  oc  after  a   verdict,  report,  or  dei^iaion.  or 
ocutory  judgment,  but  before  final  judgment  h  entered,  the  c 
enter  final  jndgment,  in  the  Dames  of  tbo  original  parties ;  uolesa  the  afl 
verdict,  report,  or  decision,  or  the  iuterlacutor;  jadgaiant,  is  h 

5  764.  [am'd  1881,  1890.]  After  verdict,  report  or  deoision  fa  I 
ftotioii  to  recover  damogea  for  a  peraonal  injury,  the  action  doeattC 
abatabythedeatliof  apartj,  bat  the  anbaequent  procsedinga  Ma  tf 
aameaa  in  a  cose  where  the  cause  of  action  enrvivea.  And  in  oeaSBlf 
verdict,  report  or  deciaionis  reversed  npou  qaestionEl  of  law  oiily,n 
action  does  not  abate  by  tbe  death  of  the  party  against  whom  thesr 
vaa  Tendered. 

g  766.  This  title  does  not  authorize  the  entry  of  a  judgmeat  agHinil] 
party,  who  dies  before  a  verdict,  report,  or  decision  is  actiully  n    ' 
agalDBt  him.     In  that  case  the  verdict,  report,  or  deciaiou  'n 

g  766.  Where  an  action  or  apeciat  proceeding  ia  authorized 
bylaw,  to  be  brought  by  or  in  the  name  of  a  public  ofiii'er,  or  by  .    __. 
or  other  truatoe,  appointed  by  virtue  of  a  statute,  liis  death  or  removal 
not  abate  the  action  or  special  proceeding;  but  the  hi 
by  hia  auccessor,  who  mast,  upon   his  application,  or  that  of  a  parly 
wud,  be  substituted  for  that  purpose,  by  the  order  of  the  court. 
which  mmt  be  annexed  to  the  judgment-rolL 

TITLE  V. 
Jfofionj  and  ordtrt  gtntraili/. 


...  iran'stertpd  to  aHotberJuaio. 
T7S,  773.  What  Jndgea  may  malie  or- 
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IM  MOTIONS  AND  ORDER&  gg  l^^^l^t^ 

vm  ipecifled  in  the  particular  case.    Sach  a  directicn,  unleaa  it  to  ooii> 
tained  in  a  judgment,  is  an  order. 

§  768.  An  application  for  an  order  is  a  motion. 

§769.  [am'cf  1879.]  A  motion,  upon  notice,  in  an  action  in  the  so- 
pieme  court,  must  be  made  within  the  judicial  district,  in  which  the  action 
ii  triable,  or  in  a  county  adjoining  that  in  which  it  is  triable ;  except  that 
fhme  it  is  triable  in  the  first  judicial  district,  the  motion  must  be  made  in 
that  district ;  and  a  motion,  upon  notice,  cannot  be  made  in  that  district, 
ia  an  action  triable  elsewhere.  But  this  section  does  not  apply  to  a  case, 
there  it  is  specially  prescribed  by  law,  that  a  motion  may  be  made  in  the 
county,  where  the  applicant,  or  other  person  to  be  affected  thereby,  or  the 
ittorney,  resides. 

§  770.  In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
oade  in  court,  may  be  made  to  a  judge  out  of  court,  except  for  a  new  trial 
a  the  merits. 

§  771.  Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause  ia 
tetamable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed  for  the 
motion,  is  or  will  be  absent,  or  unable,  for  any  other  cause,  to  hear  it,  the 
iDotion  may  be  transferred,  by  his  order,  made  before  or  at  that  time,  or  by 
the  written  stipulation  of  the  attorneys  for  the  parties,  to  another  judg^ 
before  whom  it  might  have  been  originally  made. 

i  772.  [am^d  1877.]  Where  an  order,  in  an  action,  may  be  made  by  a 
[  Jadge  of  tne  court,  out  of  court,  and  without  notice,  and  the  particular 
I  JQi^e  is  not  specially  designated  by  law,  it  may  be  made  by  any  judge  of 
[  die  court,  in  any  part  of  the  State ;  or,  except  to  stay  proceedings  after 
verdict,  report,  or  decision,  by  a  justice  of  the  supreme  court,  or  by  a  judgi 
•f  a  superior  city  court  within  the  city  wherein  his  court  is  located,  or  by 
the  county  judge  of  the  county  where  the  action  is  triable,  or  in  which  the 
tttomey  for  the  applicant  resides.  Where  such  an  order  grants  a  provi* 
tional  remedy,  it  can  be  vacated  only  in  the  mode  specially  presci  ibed  bj 
Inr ;  in  any  other  case,  it  may  be  vacated  or  modified,  without  notice,  bj 
Ihi  judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

§  773.  The  limitation,  contained  in  the  last  section,  of  the  county  judges, 
no  may  make  an  order,  does  not  apply  to  a  case  where  it  is  prescribed  in 
ftia  act,  in  general  words,  that  a  particular  order  may  be  made  by  a  county 
jidge,  or  by  any  county  judge. 

S  774.  lam*d  1877.]  An  order,  made  by  a  judge  of  a  court  other  than 
Ae  court  in  which  the  action  is  pending,  may  be  reviewed  in  the  same 
■nner,  as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action  if 
Pading. 

{775.  [am'd  1877.]  An  order  to  stay  proceedings  in  an  action,  for  a 
li^er  time  than  twenty  days,  shall  not  be  made  by  a  judge,  out  of  court, 
[ttcpt  to  stay  proceedings  under  an  order  or  judgment  appealed  from,  or 
I  vkere  it  is  made  upon  notice  of  the  application  to  the  adverse  party,  or  in 

MM  where  special  provision  is  otherwise  made  by  law. 

(  776.  If  an  application  for  an  orderf  made  to  a  judge  of  the  court,  or 

[k  a  county  judge,  is  wholly  or  partly  refused,  or  granted  conditionally,  or 

[Atarms;  a  subsequent  application,  in  reference  to  the  same  matter,  and 

l^Ue  same  stage  of  the  proceedings,  shall  be  made  only  to  the  same  Jud^^ 

^  to  the  court.     If  it  is  made  to  another  judge,  out  ot  courts  aii  oT<i«i 

thereapoo  ncagt  be  vacated  by  the  judge  who  made  \l;  ot^M  VA\a 
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sent,  or  otberviee  unable  to  be»  the  applicBtioo,  b;  ui;  jmJge  of  tl 

art,  upon  proof,  by  nffiduvit,  of  the  facts. 

§  777.  Where  bd  B}iplluatiDD  is  made  to  the  oourt  for  jodgment,  it  cm 

t  be  wkhdruwu,  nitiiout  the  eiprasi  permission  of  tbe  oourt ;  Bod  s  M' 
■equeut  uppliuatioc  foi  judgment  ahM  not  be  made,  at  a  term  held  I 
another  judge,  eiuept  where  the  first  application 
the  directiocB,  given  thereup9ii,  re<juire  bu  act  u 

can  lie  rendered;  or  wbere  the  fact  of  the  former  applioauou  ib  aiaieo,  ai 
the  proceedinga  Ihereupoa,  anil  subsequent  thereto,  are  full;  aet  fcrtti, 
tbe  papers  upou  which  tbe  appltcatioD  is  made. 

g  778.  A  person  making  un  application,  forbidden  by  the  last  two  « 
tiona,  with  knuifledge  of  tlie  previous  application,  shall  be  puniabed  b;  U 

urt,  for  a  contempt. 

§779.  [amW  ISTT,  1979,  I6S3  &  1684.]  Where  costs  of  a  motion,'' 
anj  other  sum  of  money,  direi^led  by  an  order  to  be  paid,  are  not  paid  vith 
"le  time  filed  for  that  purpose  by  the  order,  or  if  no  time  is  so  fixed,  widi 
■a  daja  after  the  serrice  of  a  copy  of  tbe  OFder,  an  eiecation  agaiost  tl 
personal  property  only  of  the  party  required  to  pay  tbe  same,  may  be  issui 
by  any  party  or  person  to  whom  the  sAid  costs  or  siun  of  money  is  mat 
payable  by  said  order,  or  in  oa«e  permission  of  tbe  court  shall  be  first  ol 
tiuoed  by  any  party  or  person  having  au  interest  in  compelling  payiuei 
thereof,  which  eifcutiOQ  ehall  be  in  the  same  form,  aa  nearly  as  may  bo,  I 
m  execution  upon  a  judgment,  omitting  the  recitals  and  directions  ndatic 
;o  real  property ;  and  all  prot-oedings  on  tbe  part  of  the  party  required  I 
pay  the  same,  exnepl  to  review  or  vacate  the  order,  are  stayed  without  fa 
ther  iHrection  of  tbe  court,  luitil  tbe  payment  thereof.  But  tbe  adrerl 
party  may,  at  hia  election,  waive  the  stay  of  proceedings.  Where  the  (trdi 
directs  that  the  oust  of  a  motion  abide  tbe  event  of  the  action,  or  whei 
iB  of  a  motion,  awarded  by  an  order,  have  not  been  collecl«d  when  Sni 
judgment  is  entered,  they  may  be  taxed  as  pan  of  the  costs  of  the  action  I 
set  off  against  coats  awai'ded  to  tbe  adverse  party,  as  the  case  reqajrt 
But  nothing  heroin  contained  shall  be  so  construed  aa  tn  relieve  ■  party  I 
person  from  punishment  as  for  contempt  of  court  (or  diaobedionM  to  | 

'  IT  in  any  case  when  tbe  remedy  of  enforcement  by  such  ptncMdinl 
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4  780,   fnm'J  leSU.J  Wbeto  special  provisioii  is  not  otherwise  niM 
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sary,  it  most,  if  personally  served,  be  served  at  least  eight  days  before 
the  time  appointed  for  the  hearing  ;  nnless  the  conrt  or  a  jndge  there- 
of, or  a  county  jndge  of  the  oonnty  where  the  action  is  triable,  or  in 
which  the  attorney  for  the  applicant  resides,  upon  an  affidavit  showing 
gronnds  therefor,  makes  an  order  to  show  cause  why  the  application 
should  not  be  granted  ;  and,  in  ^e  order,  directs  that  service  thereof, 
lesB  than  eight  days  before  it  is  retnmable,  be  sufficient. 

§  781.  Where  the  time,  within  which  a  proceeding  in  an  action  after  iti 
eommencement,  must  be  taken,  has  begun  to  run,  and  has  not  expired,  it 
Bt7  be  enlarged,  upon  an  affidavit  showing  grounds  therefor,  by  the  court, 
or  by  a  judge  authorized  to  make  an  order  in  the  action. 

§  782.  In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served  with  a  copy 
of  the  order ;  otherwise,  the  order  may  be  disregarded. 

§  783.  After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  in  an  action,  after  its  commencement, 
mast  be  taken,  the  court,  upon  good  cause  shown,  may,  in  its  discretion, 
ind  open  such  terms  as  justice  requires,  relieve  the  party  from  the  conse- 
quences of  an  omission  to  do  the  act,  and  allow  it  to  be  done ;  except  as 
otherwise  specially  prescribed  by  law. 

§  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  the  time,  fixed 
by  law,  within  which  to  commence  an  action ;  or  to  take  an  appeal ;  or  to 
apply  to  continue  an  action,  where  a  party  thereto  has  died,  or  has  incurred 
ft  disability ;  or  the  time  fixed  by  the  court,  within  which  a  supplemental 
eomplaint  must  be  made,  in  order  to  continue  an  action  ;  or  an  action  is  to 
ibate,  unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge, 
enmot  allow  either  of  those  acts  to  be  done,  after  the  expiration  of  the 
time  fixed  by  law,  or  by  the  order,  as  the  case  may  be,  for  doing  it ;  except 
in  a  case  specified  in  the  next  section. 

§  786.  [am*d  1877.]  Where  a  party  entitled  to  appeal  from  a  judgment 
« order,  or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
ifther  before  or  after  this  chapter  takes  effect,  and  before  the  expiration  of 
Ae  time  within  which  the  appeal  may  be  taken,  or  the  motion  made,  the 
court  may  allow  the  appeal  to  be  taken,  or  the  motion  to  be  made,  by  the 
iteir,  devisee,  or  personal  representative  of  the  descendant,  at  any  time  with- 
in foar  months  after  his  death. 

§  786.  Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a  person  or  per- 
■0D8,  other  than  the  plaintiff,  who  will  come  in  and  coutribute  to  the  ex 
pease  of  the  action,  notice  of  a  direction  of  the  court,  contained  in  a  judg- 
>Mnt  or  order,  requiring  the  creditors,  or  other  person  or  perHous  to  exhibit 
their  demands,  or  otherwise  to  come  in,  must  be  published,  once  in  each 
*eek,  for  at  least  three  successive  weeks,  and  as  much  longer  as  the  court 
iiects,  in  the  newspaper,  published  at  Albany,  in  which  legal  notices  are 
[.pmred  to  be  published,  and  in  a  newspaper,  published  in  the  county  where 
ntf  I  w  ict  is  reqaired  to  be  done. 

§  787.  The  period  of  publication  of  a  legal  notice,  in  an  action  or  special 
iNoeeding,  brought  in  a  court,  either  of  record  or  not  of  record,  or  \ie^ox^ 
i'jjidge  of  such  a  court,  must  be  computed,  so  as  to  cx(i\ude  t\ic  ^vaX.  Vilas's 
[Vfimlication,  and  'wclude  the  daj,  on  which  the   act  or  eveui,  ov  v?\^a\> 
^  ^'^^ugJreD,  ia  to  happen,  or  which  completes  the  full  period  oi  v^VAVs* 
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g  788.  [am'i  ISIT.j  The  time  within  obioh  na  act,  in  an  iclion  or 
apecial  proceeding,  brought,  ta  speoiGed  in  the  Isat  section,  is  rerjuired  b; 
Uw  to  be  dose,  must  be  computed,  hj  eieluding  the  Grst,  and  iocludiog 
'he  InEt  da;;  except  nbere  it  ia  oiberwi^  specially  proBorib«d  by  law.  U 
tha  last  day  is  Simdaj  or  a  public  holiday,  it  muaC  be  uicltided.  Where 
the  act  is  required  to  be  done  within  two  days,  and  an  interreniDg  day  ia 
Sonday,  or  a  pnblic  holiday,  it  mnst  aleo  be  excluded. 
AETICLE  SECOND. 
pBKrERRin  AND  Dbvekeed  Cadses. 

n  order  Is ,. 
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g  789>  A  trial,  motiao,  appeal,  or  hearing,  in  an  action  by  the  peop 
recoTer  money,  fnnda,  credits,  or  other  property,  held  or  owned  byUla  B 
or  held  or  owned,  officially  or  otberwiae  for,  or  in  behalf  of,  a  public  or 
emmenCal  interest,  by  u  municipal  or  other  pablio  corporation,  or 
board,  officer,  custodian,  agency  or  agent  of  the  State,  or  of  a  city,  ca<i 
town.  Tillage,  or  other  diyision,  Bubdivisioa,  deparluient,  or  portion  of  tb« 
Stale,  which  the  defeciiant  has,  without  right,  obtained,  received,  conTratad, 
or  diapoaed  of ;  or  to  recover  liamagea,  or  other  i^ompenJatiou,  for  ho  ob- 
taining, receiving,  paying,   converting,  or  dispoamg   of   tlie  some;  or  the 
aiding  or  abetting  thereof  ;  is  entitled,  on  the  application  of  the  Atlomsf 
Qeneral,  to  a  preference  over  any  other  business,  at  a,  term  or  sitting  Si' 
any  court  of  the  Stale,  irrespective  of  iia  place  opon  the  calendar. 

g  790.  A  criminal  action,  including  an  uppeal  or  other  proceeding  m  ft' 
criminal  cause,  ia  entitled,  under  the  direction  oi  the  court,  to  prefeoMtr 
the  trial  or  hearing  thereof,  over  all  civil  actionx  and  special  pi  "  '" 
axcept  aa  prescribed  in  the  last  section. 

g  791.  [am'd  1877.]  Civil  caoses  are  entitled  to  preference     „  _. 

aalvea,  In  the  trial  or  hearing  thereof,  in  the  following  order,  next  after 
oaosos  speciSed  in  llie  loat  section  but  one  : 

I.  [ain'ii  187!).]  An  action  or  special  proceeding  brought  b; 
the  people  of  the  t^tiite  or  b;  or  against  any  State  officer  or  board  of 
officers  as  such,  and  ia  which  the  people  oranch  officer  or  board,  appear  by 
attorney-general ;  where  the  attorn ey-general  has  given 
of  service  of  notice  of  trial  or  argument,  of  a  particular 
which  he  will  move  it.  If  the  action  or  speciU  proceeding  is  not  moved 
bim  for  trial  or  argument  on  that  day,  or  aa  soon  thereafter'  ' 
term  as  the  court  can  bear  it,  the  other  party  may  then  move 
argument ;  otherwise  it  shall  not  be  moved  out  of  ita  order  d 
Hcept  by  the  special  order  of  the  eoart. 

a.   {am'd  18SS.]  An  action  or  gpecial  proceeding  in   which  the 
aldermen  and  commonalty  of  the  city  of  New  York,  or  a  board  ot 
•xeroislug  powera  conferred  by  a  statute  for  the  protection  of  public  .. 
of  public  or  private  property,  or  for  the  prevention  or  puniahnienl  of 
liona  of  a  statute  relating  to  either  uf  those  BUb]ect.q,  or    ' 
of  pilots  in  the  city  of  New  York,  are  partiee;  where 
the  notice  prescribed  In  the  lost  aubdirision,  lias  been  served  by  their 
mjr  at  the  time  of  Hefice  of  the  notice  of  trial  or  argumeni       "' 
mJuu  of  the  laet  eubdjvisioii,  relating  to  moviuf^  tlie  trial  or  ai 
Wbu  caute  within  titis  eubdiviBiou. 
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3.  In  the  court  of  appeals  or  the  Bupreme  court,  an   api)cul  taken  by  cither 
party,  in  an  action  or  Bpeciul  proceeding,  other  than  an  Bpucilied  in  Bubdivinlon 
first  this  section,  where  tlio  people  of  tlio  stati*,  or  a  board  of  state  ottlcerB  an*     r 
sole  parties,  or  a  state  olHcor  is  a  solo  part}-,  pluiuUlI  or  defendant 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has  died,  jMiuding  thu 
action,  where  the  pendency  of  the  action  prevents  a  final  settlement  of  the  estate 
of  the  deceased  party. 

6.  lam'd  1883, 1881.]  In  any  court,  an  action  or  special  proceeding  in  which  an 
executor  or  an  administrator,  or  an  infant,  or  a  receiver  appoiutitd  by  the  court, 
or  general  assignee  for  the  benefit  of  creditors.  Is  the  sole  plaintiff  or  solo  defend- 
ant; Enaction  or  special  proceeding  for  the  construction  of,  or  an  adjudication 
upon  a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the  executor 
of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one  or  more  other  parties, 
and  in  the  court  of  appeals  or  the  supreme  court,  an  appt:al  from  ttie  diKrce  or 
decision  of  a  surrogate's  court,  determining  a  will  to  be  valid  and  udmitting  it  to 
probate,  or  determining  an  instrument  offered  for  probate  as  u  will  to  bo  invalid 
or  not  entitled  to  probate  as  such,  or  granting  genorul  letters  of  a(lniiiiiBt.ruU|n, 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by  an  executor  or 
an  administrator  in  pursuance  of  an  order  or  docree  made  on  an  intermediate, 
<i«il1  or  judicial  accounting  or  otherwise  by  an  administrator  or  un  cxecntor. 

6u  An  action  for  dower,  where  the  plaintiff  makes  proof,  by  attldavit,  to  the 
satiefaction  of  the  court,  or  a  judge  thereof,  that  she  has  no  sufilcient  means  of 
support,  aside  from  the  estate  in  controversy. 

7.  [om'd  1883, 1887.]  An  action  against  a  corporation  or  joint-stock  associa- 
tion, issuing  bank  notes  or  any  kind  of  paper  credits  to  circulate  as  money,  or 
by  or  against  the  receiver  of  such  corporation  or  association.  An  action  in 
whick  a  county  or  town  is  sole  plaintiff  or  defendant 

8b  [ain'eI1879.]  An  action  against  a  corporation  founded  upon  a  note  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money.  An  action  upon  an  un- 
dertaking given  upon  an  apx)eal  to  the  court  of  appeals  or  to  stay  the  execution 
on  an  appeal  to  the  court  of  appeals. 

9l  [ctm'd  1887.]  An  action  against  a  sheriff,  in  his  official  capacity^  or  an  action 
by  a  sheriff  or  late  sheriff,  to  recover  for  a  breach  of  the  obligation  of  a  b(md  or 
bonds,  or  an  instrument  or  instruments  of  indemnity,  or  an  undertaking  or  un- 
dBrtakings  given  to  him  in  his  official  capaciiy. 

10.  A  causa  entitled  to  pref^icnce  by  the  general  rules  of  practice,  or  by  the  ; 
ipccial  order  of  the  court  in  the  particular  case.  Where  an  i8«iie  of  law  and  an 
iMeof  fact,  or  two  or  more  otticr  questions  of  different  natures,  come  before 
AeBsmeterm  of  the  court  for  trial  or  hearing,  the  preference  given  by  this  scc- 
tton  affects  only  the  order  in  which  the  issues  or  questions  of  the  eamc  nature 
mto  be  disposed  of. 

§  792.  Where  a  writ  of  mandamus  or  of  prohibition  has  been  issm^d,  from 
te general  term,  to  a  special  term,  or  a  judge  of  the  same  court,  the  cause  may, 
lifiie  discretion  of  the  court,  or,  whore  an  appeal  is  taken  thennn  to  the  court  of 
VpeaU,  in  the  discretion  of  that  court,  be  preferred  over  any  of  the  causes  sp&- 
<ttedin  the  last  section. 

S793.    [am'd  1870, 1888.]    No  action  or  special  proceeding  shall  be  placed 
■tpreferred  cause  upon  the  calendar  of  any  circuit  court  or  trial  term  or  j*pecial 
ten  of  any  court; but  the  party  desiring  a  preference  of  any  cause  shall  serve  upon 
^•opposite  party,  with  his  notice  of  trial,  a  notice  that  an  applicai  ion  win  be  made 
••the  court,  at  the  opening  thereof,  for  leave  to  move  the  same  as  a  preferred 
*■■»  and  if  the  right  to  a  preference  depends  upon  facts  which  do  not  appear  in 
^pleadings  or  other  papers  upon  which  the  cause  is  to  be  tried,  the  notice  must 
••wompaniedby  an  affidavit  showing  such  facts.     The  application  for  a  prefer- 
■WbImiU  be  made  at  the  opening  of  the  court,  and  if  it  shall  a])pear  that  the 
Jpnls entitled  to  a  preference  and  is  intended  to  be  moved  for  trial  at  tlus  term 
■Jbteh  the  application  is  made,  the  court  may  direct  that  it  sliall  be  so  heard, 
pewthe  rieht  to  a  preference,  in  an  appellate  court,  de])en(lfl  upon  facts  wliicli 
J  JW appear  in  the  pleadings  or  other  papers  upon  which  the  caus(i  is  to  be 
I  ■■d,  the  party  desiring  a  preference  must  procure  an  order  therefor  from  tUvs 
I'^lWor  a  judge  thereof  upon  notice  t(^  the  adverse  party.     A  co^y  o^  \A\o.  wvVt 
■*  be  served  with  or  before  tha  notice  of  argument     Such  an  order  \ft  xvov  av- 
Wable;  hut  Jt may  be  vacntod  by  the  judfra  or  judges  holding  the  term  a\.  \n\\vc\v 
^fiMfamd  canso  ia  noticed  for  hearing.    But  a  preliminary  order  \ft  xvol  tc. 


BBRVIOE  OF  PAPE] 

nanap^  J!Btoi!oiirt,  Inaoftwcnibrw^  within  snbdivul no  flmtor 
f  aepHon  soren  liiindred  utid  ninely-nne;  and  tho  order  in  acaso  am 
.Inaoed  witliin  sulxilvlBicm  six  of  tluit  BBBtlon  may  bo  niade  f%  parte.  In  Ibt 
•appallate  ouurt,  nnd  in  conctualva. 

'  VTS4.  (an'tliaBa,  ISSB.I  When  >ny  action  or  special  pnKmedlns,  plaOeltnMBB 
IwIenlUir  of  a  ternicrf  a  court  of  racora.  hold  in  tliH  oity  wid  DDUuty  of  K«VS*W1 
iQgulBi)7  cBlleii  and  paaied.  oc  is  yut  ovoc  tlio  term  liy  slipulitlon,  wilMni 
pnstponomoDl  bjthH  conrliby  goQd  quina  shown,  it  mnBt  thtncotorHi  ho  jiM/l 

after  it  ban  beenndTsncadwapTefecced  mnse,  Bbnll  loea  lu  i^ght  toftprslBcena 
■  I  795.  In  ncaea  spedBed  In  Iho  ISBt  seotlon,  the  psity  pUclng  the  cwirt 
Upon  the  calendar,  for  a  gnbeeiiucnt  term,  mug[  eUte,  In  the  note  d[  1ud(i,Uh 
date  ot  Iho  iMne.aa  prescribed  in  ihnt  iecUon.  If  he  omlla  to  do  bo,  bjteuoi 
'  '  sprlDHtf  ontheciilFndar.lheconit.oDthBappUcBliol 
ef  tlie  adverse  party,  or  of  Its  own  niotion,  may  ilrl te  the  cause  from  the  calasdir 

ARTICLE    THIRD. 

SBKilCB  OF  Papeks. 
I  TIB,  Paper  may  be  scrvai  peraanallT.       1 800.  When  service  may  be  nude  » 
7W.  OtJiBr  modea  of  HcrviCfl,  _        clerk.  lor  non.rcsiaent. 

798.  Wbsa  ihrouHh  noat-offlca.  901.  Service  In  Now  York  city, 

TW.  Wlienpapeitobaeervedonatlor-  S02. 'Itls    article   ant  applicable  « 

neji  when  eecrlca  noi  reqotrefl,  Betvlce  of  siunmona,  ale 

**  party  or  an  attorney  either  by  dflliver^vig  it  tc  liim  poTBonally  or  In  the  manner  pv 

''aeriliedintheneztEecdon.  All  papci^^u  skived  o^ceodired  to  be  filed  in  an  aott9> 

'Phali  be  plainly  and  le^bly  wrltte^xci  prititod  iC-  ojii^  l]ik  npon  dnrabib  pipu   < 

\      ■  ".       ','""    _  "nled^ylyptvvcltCTjBncliTeoecBhBll  beotUnanqntll 

oqoal  in  weight  toflliteen  ponEiBto'.li;-  donl)ioKipvoom,c(  sevantoua  by  tmmf* 

-'ght  Inches  in  slue,  and  eerrLacofliilntroi  mpcre  prlnlF^'.  orwiilten  upon  MM 

ipapwlth  Buch  ink  ahall  beiesmec!  r-  compliaoLe  with  -hi:  letmsot  lUaBeelio 

lie  tiansorlbed  minutes  of  i  Bti^UQ^ri-piot  takca  in  any  ctyll  nt  cnmlnsi  actiOB,  i 

any  hearing  or  special  pcoceedlnsi  civil  or  criminal,  Bhall  bo  writton  or  I]^ 

ritten  On  paper  of  tlic  Bi.z&  li^^ioiiu^rter  sn^cifled;  /.iid  all  cases.  bricrB,  pnfnlg  ^ 

oilier  papers  required  o.-  aa;d  on  on  apnc^  firom  any  jodgment,  deterailnstloi*  ' 

order  of  any  canrt  or  trnz.-a  elioU  be  stinted  (vrben  reqnlred  to  be  printed  Uy4l 

Toles  of  any  court)  on  pau.:rDf  a  acif orm  elite,  as  tuUowa !    The  paper mnattotj 

and  one-halt  inches  by  cijiht  lnclieB,!liul  bouud  on  the  udgBof  the  greatest  tenSfl 

§  7B7.     Wharetha  acrvicc , „ -...-        '' 

I.  Upon  aparbyoranalIomoy,tlin]aghthBpoBt-once,bydopOBldiigtlte|l 
ptopcijy  enclossd  in  npoBt-paii.  wrapper,  in  the  poel-oISceof  the  party  or  Ihal 
sey  serving  1^  dlroctcU  to  the  poiBOD  (o  be  served,  at  the  addreeB.wlthtntSlBBC 
JeBlgnated  bj him  for  that  t)V—-       "      -  "- " '"  "■ "^^ 


^Blicn,  Bt  bis  place  ol  rpBidcnce,  oi 
as  Eo  the  beat,  Infonoation  which  ca 


nhem  he  keeps  on  office,  BConiding  it 
i^ntly  be  obtained  coneecniu^the  eanse. 

S-  Upon  an  attomey,  during  hie  abaenco  from  hia  office, 
with  his  partner  or  Dleri!:  obereln,  or  with  a  pereon  having  ol     „ 

S.  Upon  anatlomay .  ii  there  is  eo  person  in  charge  of  hIa  olHce,  and  the  W 
»adobetiri.'eiiak:3'dookinthBmorainBandoiueo'clockintheevening,«ltM  . 
ilBovlng  li,  JEEconRpicuona  place  in  his  nfflcc.  or  bydepoaillnjrit,  inclowJlp 
BcaIcdivri!piiei,dirccteutohiminhlBonic«lotter-boi;or,  if  the  office  Is  nolopf* 
ntlondmiioi'aaviuc  the  paper  flieraln,  and  there  lunaamceletMr-bnx,  by  IM 
it^u.kiBresiiioncc,  vithlntlie  State,  with  apcrec       '  "   '-■■  '  " 

^  lam'a  iSie.'i  Opon  a  party,  by  leaving  the  j 
gtate,  bctaroen  nix  o'clock  In  the  morning  and 
Jftpcrson  d  aaitebte  age  and  discretion. 

g  1S8,     Where  It  Is  pniacribcd  in  this  act,  or  In  the  general  n 
tloe,  that  &  notice  mnet  bo  given,  oc  a  paper'  ranal  bo  eervijd,  wllhln  ■ 

led    tmiB,   betore   au   act   is  to  bo  done;    or   that   Uie   ■■' — "- 

•BcJjJod  time,  after  notice  or  sewlcc,  wttWo  -wMch.  in 
•  mada  throngli  tho  poatofflco,  Van  Umo  <a  twiuiTeC 
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ttatioM  ipecified;  except  that  senrice  of  notice  of  trial  may  be  made, 
ttvoBi^  the  poet-office,  not  less  than  sixteen  dajs  before  the  day  of  trial. 
behSng  the  day  of  service. 

1 799.  Where  a  party  has  appeared,  a  notice  or  other  paper^  required  to 
ke  Nrred  in  an  action,  must  be  served  upon  his  attorney.  If  a  defendant 
ka  not  appeared,  service  of  a  notice  or  other  paper,  in  the  ordinary  pro- 
eeedings  in  the  action,  need  not  be  made  upon  him,  unless  he  is  actually 
wofined  in  jail,  for  want  of  bail 

1 800.  Where  a  party  to  an  action,  who  has  appeared  in  person,  resides 
viuoat  the  State,  or  his  residence  cannot,  with  reasonable  diligence,  be 
Meertained,  and  he  has  not  designated  an  adress,  within  the  State,  upon 
ibe  pieoeding  papers,  service  of  a  paper  upon  him  may  be  made,  by  serving 
it  OD  the  dark. 

§  801.  In  the  city  of  New  York,  where  a  paper  is  served,  or  a  return  is 
M&e,  through  the  post-office,  the  deposit  of  the  package  in  a  branch  post- 
dke  hw  the  same  effect,  as  a  deposit  in  the  general  or  principal  poat-office 
rfthitcitj. 

§  802.  This  article  does  not  apply  to  the  service  of  a  summons,  or  other 
proem ;  or  of  a  paiAr  to  bring  a  party  into  contempt ;  or  to  a  cm«  where 
tte  mode  of  service  is  specially  prescribed  by  law. 

ARTICLE  FOURTH. 
DmoovxBT  OF  Books  and  Papxbs. 

1Mb  Court  may   direct  discovery   of       |  806.  Order,  when  and  by  whom  va- 

books,  etc.  cated. 

M.  Boles  to  prescribe  the  cases,  etc.  807.  Proceedings  apon  tl  d  return  of 

VBl  Petition  for  discovery,  and  order  the  order. 

thearenpon.  808.  Penalty  for  diBobedlracc. 

800.  Effect  of  papers,  ete.,  produced. 

§  8031  A  court  of  record,  other  than  a  justices'  court  in  a  c]t.y  bus  power 
toeompel  a  party  to  an  action  pending  therein,  to  produce  aiiri  discover,  or 
to  give  to  tike  other  party,  an  inspection  and  copy,  or  permission  to  take  a 
Oftj,  of  a  book,  document  or  other  paper,  in  his  possessioo  or  under  his 
OBtn^  relating  to  the  merits  of  the  action,  or  of  the  defence  therein. 

§  804.  The  general  rules  of  practice  must  prescribe  the  cases,  in  which 
•  discovery  or  inspection  may  be  so  compelled,  and  the  proceedings  for 
Alt  purpose,  where  the  same  arc  not  prescribed  in  this  act- 

{  806.  To  entitle  a  party  to  procure  such  a  discovery  or  inttpoctiou,  he 
wut  present  a  petition,  praying  therefor,  and  verified  by  affidavit,  to  the 
court,  or  to  a  judge  authorized  to  make  an  order  in  the  action  ;  upon  which 
■  order  may  be  made,  directing  the  party,  against  whom  the  discovery  or 
kqnction  is  sought,  to  allow  it,  or,  in  default  thereof,  to  show  cause  before 
tha  eoort,  at  a  time  and  place,  and  upon  a  notice,  therein  specified,  why  the 
pnjerof  the  petition  should  not  be  granted;  and,  if  necessary  or  proper, 
te  his  proceedings  be  stayed  until  the  hearing  of  the  application,  although 
te  stay  exceeds  twenty  days. 

1 806.  An  order,  made  as  prescribed  in  the  last  section,  may  be  vacated, 
the  judge  who  granted  it,  or  by  the  court,  upon  satisfactory  proof,  by 


L  That  it  ought  not  to  have  been  granted,  or  that  it  baa  been  o,o\ft\AW 
vifli*  or 
\  1  hni  the pMTtjr  required  to  make  the  discoTery,  or  permit  tbe  \\iay 

^^JSL*?^>f'^'^''"^,^''  ^^'^^''^^  ^^  t^G   l>ook,  docuuicnl,  OT  OV 
■Wfir,  iUreeted  to  be  produced  or  inspected. 


K 


807-811  BONDS  AND  UNDERTAKINGS.  ^'"B 

g  807.  OpoQ  the  leturD  of  the  order  to  shoir  cause,  ttie  cottrt  mxy  make 
snob  an  order,  with  reepsct  to  the  diaooveiy  or  inapoction  prayed  tor,  (U 
justice  requires.  Wliure  eitliur  is  ilirected,  a  referee  maj  be  appointed  bj 
th«  order,  to  direct  and  Buperintend  it ;  wbosa  osriiiicBte,  uolesB  Bet  aside  bj 
tbe  court,  is  pt^aum^tivc,  and,  except  in  proceedings  for  contumpt,  coaolu- 
siie  evideoee,  of  campliaoce  or  nun-uimpltaiiue  with  tbe  terms  of  the  order. 
A  lixud  sum,  Qot  exceeding  ttveut;  dollars,  may  be  added  to  the  coats  of  (h« 
motion,  tor  lli«  foes  of  tbo  teferea. 

§  808.  Where  an  order,  mnde  na  prescribed  in  tbe  last  section,  direcU  ■ 
diacotery  or  inspoctioD,  the  party  in  nbose  behalf  it  was  made,  may,  upon 
proof,  by  affidavit,  tbat  tbe  adverse  party  has  failed  to  obey  it,  and  upon 
notice  to  bim,  apply  to  tbe  court,  for  an  order  to  punish  him  for  the  failure. 
Upon  tbe  hearing  of  tbe  application,  the  court  msy,  upon  tbe  payment  ol 
«ucb  a  siito,  for  the  eipcQscs  of  the  applicant,  as  tbe  court  fixes,  and  upon 
oompliance  with  auch  other  termE),  as  it  deems  just  to  impose,  permit  the 
party  in  default  to  vouiply  with  tbo  order  for  a  discovery  and  ioflpoGtio 
and.  For  that  purposo,  it  may  direct  that  tbo  applluatioa  to  puuisli  h 
stand  over  to  a  future  time.  Upoo  the  final  hearing  of  the  application 
punish  tbe  party  in  default,  the  i-Durt,  in  a  proper  case,  may  direct  that  hi* 
complaint  be  dismissed,  or  bis  answer  oi  reply  be  ftricken  out,  and  that 
jndemout  be  rendei'Gil  accordingly  ;  tir  it  may  make  aa  order,  sttildog  ont 
one  or  more  causes  of  action,  defences,  counterclaims,  or  replies.  interpoMd 
by  liim  ;  or  that  ho  be  debarred  from  malDtainiog  a  particular  claim  or  ds- 
fence,  io  relation  to  which  the  discovery  or  inspection  waa  sought.  Where  t^ 
party  has  failed  to  obey  au  order,  allowing  an  inapectjon  by  tbe  adverse  partj, 
and  requiring  him  to  furnish  a  copy,  or  permit  a  copy  to  be  taken,  tbe  rainit 
may  also  direct  that  the  book,  document  or  other  paper,  be  aioluded  from 
being  given  in  evidence;  or  It  may  puniah  the  party  for  a  contempt ;  orb. 

gS09.  A  book  dncumout  or  other  paper,  produced  under  ao  order,  made  u 

preHcribed  in  this  article,  bas  tbe  sume  effect,  when  used  by  the  party  reqair- 

_    ii!git,aaif  it  was  produced  upon  notice,  accardingiotbe  practice  of  the  00""* 

If  ARTICLE  FUTR. 

f[  Gknkral  KmuLATioNa  respeotinq  Bonds  ind  UMDEKTAEiNaa. 

■T'i  R!0.  Bonds ,etc.,musthB  ackuowleiigBd.  tify.  rach  in  a  smaller  bol- 

Sll.PartynuBdnatjolawilbsurefies:  814.  Bondf,  etc.,  to  people  or  pnUle 

when  one  auPBtjr  sulBclent.  ofilcor  (or  banoflt  of  snllor, 

811.   Vorm  at  bond  or  andcrtakine;  815.    Buuda.    etc..    uut    afletled 

affidavit  or  anretiea;  approval,  chHiiEe  of  partiea 

B13.  When  eenml  saretleB  ma;  Jas-  816.  Id.;  to  bu  flied. 

g  810.  [am'd  1877.]  A  bond  or  undertaking,  given  in  an  action  or 
ciol  proceeding,  as  prescribed  in  this  act,  roust  be  acknowledged  or  proved, 
and  certified,  in  like  mannei,  aa  a  deed  to  be  recorded. 
■* -J  §811.  [<im'<l  ISSfi.]  Wbera  a  provision  of  this  act  requires  a  bon 
undertaking,  with  auretioa,  to  be  given  by  or  on  bebalf  of  a  pany  or  a 
person,  he  need  not  join  witb  tbe  snreties  in  tbe  execation  theraf,  lu 
the  provision  requires  him  to  execute  the  sane ;  and  tiie  execution  theMoC 
by  one  surety  is  sufficient,  although  tbe  word  "  aureties  "  ia  used,  tuleM  " 

provi^on  expressly  requires  two  or  more  sureties  ;  and  tbeeieeution  ol ., 

auch  bond  or  undertaking  by  any  S^delily  or  Surety  company  authorimd  b^ 
the  laws  of  thia  State  (o  transact  businesa,  ahall  be  equivalent  to  the  «x 
tion  of  said  bond  or  undertaking  by  two  sureties,  provided  tbe  aani 
approved  by  a  judge  of  the  court  in  which  aucb  bond  or  undertaking'  Itt' 
given :  and  aucb  company  if  excepted  to,  shall  justify  through  its  oScoib  oC 
attorney  ia  tbe  manner  required  by  law.  Xnj  auc^  oom^an^  may  eXM 
aaj  Bueb  buad  or  undertaking  aa  sutetj  bj  t,\ia\iMii  Ql\\a  iffliiam,!*  « 
BPr,  duly  autliori/ed  thorsto  by  rcao\uVwii  oi  vUVaMlQl  SawflwiKx 
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fled  copy  of  which  resolution  under  the  seal  of  said  company  sliall 
be  fikd  wiUi  each  hond  or  undertaking. 

§812.  [am'd  1892.]  A  bond  or  undertaking  executed  by  a 
Borety  or  sureties,  as  prescribed  in  this  act,  must,  where  two  or  more 
persons  execute  It,  be  joint  and  several  in  form;  and,  except  as  other- 
wise expressly  prescribed  by  law,  it  must  be  accompanied  with  the 
affidavit  of  each  surety  subjoined  thereto,  to  the  effect  that  he  Is  a 
Toddent  of  and  a  householder  or  a  freeholder  within  the  State,  and 
b  worth  the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the 
undertaking,  over  all  the  debts  and  liabilities  which  he  owes  or  has 
Incorred,  and  exclusive  of  property  exempt  by  law  from  levy  and 
nte  under  an  execution.  A  bond  or  undertaking  given  by  a  party 
wi&out  a  surety  must  be  accompanied  by  his  amdavit  to  the  same 
effect.  The  bond  or  undertaking,  except  as  otherwise  expressly  pre- 
scribed by  law,  must  be  approved  by  the  court  before  which  the 
pipoeeding  is  taken,  or  a  judge  thereof,  or  the  judge  before  whom 
fhe  proceeding  is  taken.  The  approval  must  be  indorsed  upon  the 
bond  or  undertaking. 

The  surety  or  sureties,  or  the  representatives  of  any  surety  or  sure- 
ties, upon  tne  bond  of  any  trustee,  committee,  guardian,  assignee, 
receiver,  or  executor,  may  present  a  petition  to  the  court  or  judge  that 
appointed  him,  or  that  approved  or  accepted  such  bond,  praying  to 
be.relieved  from  further  liability  as  surety  or  sureties  for  the  acts 
or  omissions  of  the  trustee,  committee,  guardian,  assignee,  receiver, 
or  executor  occurring  after  the  date  of  tne  order  relieving  surety  or 
nieties,  and  that  the  principal  on  the  bond  be  required  to  show 
caose  why  he  should  not  give  new  sureties.  Thereupon  the  court 
w  judge  must  issue  the  order  to  show  cause  accordingly,  and  may 
lertrain  such  trustee,  committee,  guardian,  assignee,  receiver,  or  ex- 
ecutor from  acting,  except  to  preserve  the  trust  estate  until  further 
order.  Upon  the  return  of  the  order  so  issued,  if  the  principal  on 
ihe  bond  file  a  bond  in  the  usual  form,  with  new  sureties  to  the  satis- 
&ction  of  the  court  or  judge,  then,  within  such  reasonable  time,  not 
exceeding  five  days,  as  the  court  or  ^udge  fixes,  the  court  or  judge 
aust  make  a  decree  or  order  releasmg  the  surety  or  sureties  peti- 
tioniag  from  liability  upon  the  bond  for  any  subsequent  act  or  de- 
salt of  the  principal ;  otherwise  a  decree  must  be  made  that  such 
trustee,  committee,  guardian,  assignee,  receiver,  or  executor  account 
before  the  court  or  judge,  or  a  referee  appointed,  and  that  upon  the 
trust  fund  or  estate  being  found  or  made  good  and  paid  over  or 
properly  secured,  the  surety  or  sureties  shall  be  discharged  from  any 
and  all  further  liability  as  such  for  the  subsequent  acts  or  omissions 
of  the  trustee,  committee,  guardian,  assignee,  receiver,  or  executor 
occurring  after  the  date  of  his  or  their  being  so  relieved  or  discharged, 
sod  discharging  such  trustee,  committee,  guardian,  assignee,  receiver, 
or  executor. 

i  813.  [arri'd  1885.]  But  where  the  penalty  of  the  bond,  or  twice  the  sum 
■P^ified  m  the  undertaking,  is  five  thousand  dollars,  or  upwards,  the  court 
*f  judge  may,  in  its  or  hia  discretion,  allow  the  sum,  in  which  a  surety  is 
•quired  to  justify,  to  be  made  up  by  the  justification  of  two  or  more  sure- 
^)  ^cb  in  a  smaller  sum.    But,  in  that  case,  a  surety  cannot  justify  in  9 


■/ 


Bam  lens  than  five  thousand  doUsTa ;  and  when  t^o  or  i 

required  by  law  to  juslify,  the  same  person  cannot  ao  co 

up  the  sum  for  morB  thua  one  of  them.  It  sbali  be  lawful  (or  any  pari; 
wliom  a  bond  or  undertaking  is  required  to  agree  with  hia  BuretieB  tor 
deposit  o(  any  or  all  moneys  tor  which  such  aurctlea  are  or  may  b  " 
reBpoDsible  with  a  trust  company  aothorijed  by  law.  to  reCBivo  def' 
auch  flepositis  otherwise  prapcr.and  for  the  safe-lteBping- of  any  ors 
depofiitable  a^aeta  for  which  such  anretiet  may  be  held  reaponalblc.  . 
^fe-depuait  {company  authorized  by  law  to  do  business  as  such,  in  sl 
^jjjp^g^g^j  [^jj  withdrawal  of  such  inuueys  and  assets,  or  any  j 

J 1 .:„„  ^Q  axem,  as  it  may  direct. 

%  81^  Wbere  n  bond  or  nTi3brtKkmK  has  been  ^veu,  aa  preacribad 

H,  in  the  cnnrae  of  an  action  or  special  proceeding,  [q  tbe  people  or  I 

ililic  aSuer,  for  t)ie  benefit  of  a  parly  or  other  panton  iiil«re9ted,  and  { 

sion  is  Dot  speciallj  made  hj  law  tor  the  proaoturion  tbereot ;  the  p 

or  other  patvou,  so  interested,  luny  maiutain  an  action  in  liia  own  n 

for  ■  breach  of   the  condition  of  tbe  bond,  or  of  the  terms  of  the  lU  . 

taking  ;  upon  procuring  an  onler,  granting  h'lni  leave  Bo  to  do.     Tbe  d 

may  be  made  by  the  court,  in  wbiub  iho  aetion  ia  or  was  puniiiDg)  - 

rior  city  court,  the  marine  court  ot  the  city  of  New  York,  or  a 

t,  if  the  bond  or  nndertakin);  was  girea  in  a  special  proceeding,  fi 

ing  before  a  judgn  of  that  court;  or,  in  any  other  cane,  by   the  »ltpl 

Notice  of  the  application  tberefor must  be  given, as  (li[«uM4l 

}r  judge,  to  the  persona  interested  in  tbe  diapoaition  of  tlie  pi 

%  816.  A  band  or  luidertakinc..  given  in  an  action  or  ape 

__Bduig,  OS  prescribed  in  tliis  act  continues  in  fora?,  after  ll 

tution  of  a  new  party  in  plate  oi  an  origiiwl  party,  ox  a^^X 

eliange  of  parties;  ana  hus  thureafter  tlie  same  forcf,  and  c"'""^ 

then  ^ven  anew,  in  conformity  to  tbe  ulunKU  t>C  piLrties. 

§  816.  A  bond  or  nndartaking,  reciuired  In  be  givea  1)7414 
must  lie  flicil  with  tlie  elerk  of  the  court.;  except  where,  in.  A  i^. 
case,  a  diirercnt  dispusitiun  thereof  is  directed  by  tho  courti  Of 
wiibod  in  tiiis  act. 
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ARTKJLE    yiXTU. 


Other  Matters. 


[W.  CoDfloliilBting  causes  in  same 
court. 
ttBu  Id.;  in  different  courts. 
^  Id.;  bv  plaintiff. 

Interpleader  by  order  in  certain 


fH  IHsmissal  of  complaint  for  neg<- 
l«t  to  serve  summons. 
^  Kt  Id.;  for  neglect  to  proceed. 
'  Ml  Fitigned   iMvucit  abolished,  and 


order  for  trial  pubstitutcd. 
g  824.  Summons  and  plcAdings  to  be 
filed  within  ten  days  after  scr 
vice. 

825.  Papers  in  special  proceedings ; 

where  to  be  filed. 

826.  Publication,  if  no  newspaper  in 

county. 

827.  Special   references    In    certair 

cases. 


1 817.  Where  two  or  more  actions,  in  favor  of  the  same  plaintitF  against 
defendant,  for  causes  of  action  which  may  be  joined,  are  pending 
ifte  same  court,  the  court  may,  in  its  discretion,  by  order,  consolidate 
or  all  of  them,  into  one  action. 

(  818.  Where  one  of  the  ^tioi^B  is  pending  in  the  supreme  court,  and 
is  pending  in  another  court,  the  supreme  court  may,  by  order,  re- 
I  to  itself  the  action  in  the  other  court,  and  consolidate  it  with  that  in 
I  raiweme  court.  ■ 

I  i  819.  Where  separate  actions  are  commenced  against  two  or  more  joint 
I  v  several  debtors,  in  the  same  court,  and  for  the  same  cause  of  action, 
[Ibplaintiif  may,  in  any  stage  of  the  proceedings,  consolidate  them  into 
I  action. 

§  820.  [am^d  1877.]  A  defendant,  against  whom  an  action  to  recover 
pon  a  contract,  or  an  action  of  ejectment,  or  an  action  to  recover  a  chat- 
M  is  pending,  may,  at  any  time'  before  answer,  upon  proof,  by  affidavit, 
jltt  a  person,  not  a  party  to  the  action,  makes  a  demand  against  him  for 
jiiaame  debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
\yn  notice  to  that  person  and  the  adverse  party,  for  an  order  to  substitute 
jftrt  person  in  his  place,  and  to  discharge  him  from  liability  to  either,  on 
U  paying  into  court  the  amount  of  the  debt,  or  delivering  possession  of  tha 
f  Ptoperty ,  or  its  value,  to  such  person  as  the  court  directs ;  or  upon  it  appear- 
f«^ipthat  the  defendant  disputes,  in  whole  or  in  part,  the  liability  as  asserted 
%amst  him  by  different  claimants,  or  that  ne  has  some  interest  in  the 
•iJbject-niatter  of  the  controversy  which  he  desires  to  assert,  his  application 
fliay  be  for  an  order  joining  the  other  claimant  or  claimants  as  co-defend- 
^ts  with  him  in  the  action.    The  conrt  may,  in  its  discretion,  make  such 
<>rder  upon  such  terms  as  to  costs  and  payments  into  court  of  the  amount 
Of  the  debt,  or  part  thereof,  or  delivery  of  the  possession  of  the  property,  or 
Jts  value  or  part  thereof,  as  may  be  ]U8t,  and  thereupon  the  entire  contro- 
versy may  be  determined  in  the  action. 
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§  821.  [am'd  187T.]  Where,  in  an  sotioo  a^nst  Iwo  or  more  deFeni 
itDCB.  the  plaintiff  unrensonnbly  neglects  to  eerte  the  enmrDons  u]ioii  on 
or  more  of  tlieta,  williout  whoso  presence  n  complete  dolerminKtion  of  ll 
controrera;  caDDOt  be  bad,  the  court  mnj,  in  its  t^scretioo,  npon  theapplio 
tioQ  of  a  defendiint  who  liss  appeared  in  tbe  autioa,  dismiss  the  ooaiplul 
sa  BgaiD.1t  him,  and  render  jodgment  aocordiugl;. 

§833.  [dfli'if  1619.]  Where  the  pldinti£FuiireaaoDab1y  neglects  ram 
ceed  in  the  aution  against  the  defendant,  or  one  or  more  defendaats  agluD 
whom  B  separale  judgmenC  may  bo  taken,  the  court  ma;  in  its  difcrelki 
upon  the  application  of  the  defendant  or  defendants,  or  any  of  them,  again 
whom  be  so  neglects  to  proceed,  dismiss  the  corDploiDt  aa  ageinst  tlie  nM 
ing  party  or  parties,  and  reader  judgment  accordingly. 

§  823.  Feigned  issues  have  been  abolished.  In  A  case  wiiere  neith 
party  can,  as  of  right,  require  a  trial  bj  jury  of  an  issue  of  fact  arisii 
QpoD  the  pleadings,  or  where  a  question  of  fact,  not  in  issue  upon  tl 
pieadinga,  is  lo  be  tried,  an  order  for  the  trial  thereof  bj  a  jury  msy  1 
made,  staling,  distinctly  and  plainly,  tbe  questioos  of  fact  to  be  tried.  Sui 
■D  order  is  cbe  only  authority  necessary  for  the  trial. 

§  834.  Tbe  summons,  and  each  pleading  in  an  action,  must  be  Glad  irf 
the  cleric,  by  the  party  in  vhose  behalf  it  Is  served,  within  ten  days  afl 


the  service  thereof.     If  the  party  fails  so  lo  file  i 

a  order  from  a  judi 

that  it  be  eied  withm  a  time  apeciBed  iu  tbe  order 

□r  to  be  deemed  abc 

@  82S.  A  return  or  other  paper  in  a  special  proceeding,  where  DO  olh 
disposiilao  thereof  is  prescribed  by  laiv,  must  be  filed,  and  an  order  then 
must  be  entered,  with  the  clerk  of  the  connCy  in  vbioh  the  special  proCM 
ing  is  taken,  if  it  is  before  a  county  officer,  or  a  judge  of  a  court  eat^iab 
in  B  city;  if  before  a  justice  of  the  supreme  couct.  with  tbe  clak  of  < 
county  designated  by  the  jastice  ;  or,  if  no  des^nation  is  made  bj  Ub, 
a  county  nbere  one  of  the  parties  resides. 

§826.  [amW  1877.]  Where  a  notice,  or  other  proceeding,  is  reqnindl 
law  to  be  published  in  a  newspaper  pablisbed  in  a  county,  and  ao  bM 
paper  is  published  therein,  or  to  be  published  oftener  than  any  newspaper 
regularly  published  therein,  the  publication  may  be  mnda  iu  a  newspaper 
an  adjoining  county,  except  where  special  provision  is  otherwise  made] 

g  837.  [am'd  1S77.]  Where  a  provision  of  this  act  authorizes  tho  OM 
to  approve  an  undertaking  or  the  iinreUes  thereto  ;  or  to  make  an  «uoiil| 
tioa  or  inquiry,  or  to  appoint  an  appraiser,  receiver,  or  trustee;  it  ■ 
direct  a  reference  to  one  or  more  persons  designated  in  the  order,  eitbcrl 
make  tbe  approval,  examination,  inquiry  or  appoioCment,  or  to  report  1j 
facts  to  the  court,  for  its  action  thereupon.  And  where,  according  U  % 
practice  of  the  court  of  chancery,  on  the  tblrty.firsc  day  of  December,  (]| 
t«en  hundred  and  farcy.sii,  a  matter  waa  referable  to  the  clen4(,  ort^ 
master  In  chancery,  a  court  having  authority  to  act  thereupon,  may  dind 
reference  to  one  or  more  persons,  designated  iu  tbe  order,  with  the  poMj 
which  were  poaaeased  by  the  clerk,  or  the  maitter  in  cbauoery,  eioept  >%< 
It  ia  otherwlRc  specially  preaoribed  by  law. 
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CHAPTER  IX. 

EVIDENCE. 

tlTLE     I. — OiNKRAL    RBOULjynONS  RESPECTING    BVIDSM(  l..  AND     IHKOOMFB 
TENOT  AND  MODE  OP  EXAMINATIOaN  OF  A  WXTNKSS. 

Title  II. — Compelling  the  attendance  and  TESTrMONr  or  witmisp 
TITLE  III—- Depositions. 

TITLE  lY. — DOOUMEMTAEY  EYIDBNOB. 

TJTLB  y. — Miscellaneous  provisions. 

TITLE  I. 

Qmnral  rttgidatiom  reapeetiT^  evidence^  arui  the  competency  and  rrvKtf  «/ 

examination  of  a  toitnesf. 

AsncLB  1.  Competency  of  a  witnods ;  evidence  in  particnlar  cafieo. 
2.  Administration  of  an  oath  or  affirmation. 

ARTICLE  FIRST. 

COMPBTENCT  OP  A  WITNESS ;   EVIDENCE   IN   PARTICULAR  CaSES. 

1 98.  No  witness  to  be  excluded  by       §  835.  Attorneys  and  counsellors  not  to 

reason  of  interest,  etc.  disclose  commit uications. 

Ml  When  party,  etc.,  cannot  be  ex-  836.  Application  of  the  lutit  three  ser- 

amincd.  tion». 

no.  Id.;  husband  or  wife  of  party,  etc.  837.  When  witness  not  excused  from 
ni.  When   husband  and    wife    not  tei*tifying. 

competent  witnesses.  838.  Evidence  of  party  may  be  re- 
881  ConTiction  fcnr  crime,  not  to  ex-  butted. 

elude  witness  ;  how  conviction  839.  Admission  by  member  of  corpo- 

proved.  ration. 

8S8.  Gler^men,  etc.,  not  to  disclose  810.  Seal,  presumptive    evidence    of 

comeslsions.  consideration. 

M.  I^iyslcians  not  to  disclose  pro-  841.  Presumption  of  death  in  certain 

fenional  information.  cases. 

C  828.  Except  as  otherwise  specially  prescribed  in  this  title,  a  person 
ihau  not  be  excluded  or  excused  from  being  a  witness,  by  reason  of  his  or 
Wr  interest  in  the  event  of  an  action  or  special  proceeding ;  or  beoanse  lit 
•r  fhe  is  a  party  thereto ;  or  the  husband  or  wife  of  a  party  thereto,  or  of 
t  person  in  whose  behalf  an  action  or  special  proceeding  is  brought,  prose- 
cntad,  opposed,  or  defended. 

%  829.  [am'd  1877  k  1881.]  Upon  the  trial  of  an  action,  or  the  hearing 
•pon  the  merits  of  a  special  proceeding,  a  party  or  a  person  interested  in 
tbe  event,  or  a  person  from,  through  or  under  whom  such  a  party 
or  interested  person  derives  his  interent  or  title,  by  assignment  or  otherwise, 
liull  not  he  examined  as  a  witness,  ic  his  own  behalf  or  interest,  or  in  be- 
Wf  of  the  party  succeeding  to  his  title  or  interest,  against  the  executor, 
idministrator,  or  survivor  of  a  deceased  person,  or  the  committee  of  a  luna- 
tic, or  a  person  deriving  his  title  or  interest  from,  through,  or  umJer 
a  deceased  person  or  lunatic,  by  assignment  or  otherwise;  concerning  u 
personal  transaction  or  communication  between  the  witness  and  the 
deceusetl  person  or  lunatic  ;  oxrept  where  the  executor,  administrator,  sur- 
vivor, committee,  or  pen-^on  so  deriving  title  or  inrerovSt  is  examined  iu  Lms 
own  behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is  given  in 
widence,  concerning  the  same  transaction  or  communication.  A  person 
•hall  not  be  deemed  interested  for  the  purposes  of  this  sectio"*  by  reason  of 
l>eiQg  a  stockholder  or  officer  of  any  banking  corporation  waicti  is  a  party 
to  the  action  or  proceeding,  or  interested  in  the  event  thereof. 

i  880.  [atiVd  1879.J     Whcro  a  party  has  died  since  the  tr\a.\  oi  awa.eV\o\\  v>\\ 

t&e  hear/fl^  upon  the  moriis  of  a  s/?ociaI  proceeding,  the  te.st.\Ti\o\\S'  *^>^  V\v«> 

/iSw^/'i^^^'^^^f^''**^^  »73o/s  romlovi^a  incompetent  by  tt\e  provV\o\\  ol 

A.'^/^Sfr^5.5f  «*^2/!^^/''''''."'  o W<Z«ncro  at  the  former  trk\  or ^c'a.T\vxv^,  ^^^^^^ 

irea  or  road  m  evidonco  at  a  ucw  trial  or  hearing  by  eit\\cr  vaxV>{  ^vxWNvie 


¥. 
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■-   ■ 
ir  liys]  obJecUon  to  Um  coinpetenrT  of  lhe< 


lo  any  riLlier  liy»l  obJaeUon  to  (fto  ooinpotenpy  of  Ihewlti 
lobjefition  Ui  bis  teatlmony  or  aiiyaueHilem  puiio  him. 
,     S  830.  [rtiKJEd  I8B3.t    MietesCl&ODyofanj'wIUieHawl.K 


,  , . r -ilEiigi  aapticiil  pro- 
ion  a  HubBcquent  trial  or  bearing,  by  tuif 

,. — ^ ,  ^.„„„„„f,  ,iibjeci  U,  iPfc'al  ubjectiQQ. 

<)  831.  L"»'<I  iS7T,  1879,  IBHU,  1887.]  A  hnBband  or  irifa  i>  not 
wmpeteat  to  tcxlalj  BgaiiiHt  the  other,  npou  the  trial  oi  aji  uotioa,  oi  (IM 
hearing  upon  the  meiits  of  a,  epwiU]  prooeeding,  founded  npOD  ui  (kElagfttion 
of  adultery,  exuept  to  provo-  the  macriaga  or  diBpcove  the  alla- 
gatirn  of  adultery,  A  huabund  ur  wife  a^l  not  be  oompelled,  or 
withant  the  anDaent  of  the  otlier  if  liviog,  alluwed  to  disoloBe  ■ 
EonfldentiU  oommanicatton  m&de  by  one  to  the  other  duriGg  mar- 
ri^e.  In  an  action  for  oTimin&l  conTerBation,  tho  plalntiiTs  wife  ie  not  • 
Dompetent  witneBB  for  the  plaintiff,  but  ehe  is  a  onmpetenl  mbiesa  for  tfa* 
defendant,  aa  to  any  matter  in  ooctrovBrey;  except  that  she  cannot,  wjthoal 
tha  plaintifPa  cooaent,  diBOlose  any  oonQd&Dtial  oomtaituiaalion  bad  ot 
made  between  luieelf  and  the  plaintUl 

g  832.  [am'J  1ST9.1  A  person,  whonal  been  convicted  of  a  crime  or 
misdemeanor  ie,  nctwithstandluK  a  competent  witnesa  in  a  ciril  or  criminal 
action  or  special  proceeding :  but  the  conviction  may  be  proved,  for  tha 
parpoBB  of  aifecting  the  weight  of  hie  testimony,  either  by  the  record,  or  b; 
bis  ci'osB-uitimiDation,  upon  which  he  muat  answer  any  questioa,  ralarial 
to  that  inquiry  ;  and  the  party  croaa-eiaminiDg  him  is  not  concluded,  bj  hia 

%  833.  A  clergyman,  or  other  mitiiBter  of  any  religion,  ahall  not  ba 
allnwed  to  disclose  a  coafeaeion  made  to  him,  ia  bis  professional  cbaraetar, 
in  the  course  of  discipline,  eujoinBd  by  tbe  rules  or  practice  of  the  religiMl 
body,  to  which  he  belongB. 

%  834-  A  periion,  duly  autUorized  to  practice  physic  or  aurgarj,  i 
■at  be  nllnwed  to  disclose  any  information  whiob  hs  acquired   <a  aitsB      „ 

a  pstleDt,  in  a.  profeBatonal  capacity,  and  which  was  necessaiy  to 

enable  him  to  act  in  that  cnpacny. 
[/     §  836.  An  attorney  or  counat^lor  at  law  shall  not  be  allowed  to 
"diselriHC  !i  coioDiiinictition,  made  by  liis  client  lo  hini,  or  hia  advice 

given  thereon,  in  the  course  of  ilia  professional  employmeat. 
§  836  [am-a  1877,  1891,  1893,  1803].    The  last  throe  aectinns  apply 


)t)  to  any  m 

/  tbersof  aa 


■e  expresBly  waived  upon  the  ttiiil  or  eiauiiua.tion  by  the 
person  oonfeeeing.  the  pitient  or  the  cUunt.  But  a  phyniiiiaa  or  Bur- 
geon mny  upon  a  trial  or  eiamiuation  disclose  atiy  infonuatipn  as  to 
the  mcuttd  or  physical  condition  oC  a  patient  who  ia  diseased,  which 
he  aeqnired  in  attending  such  patients  j)rofeasionally,  except  canS- 
dentiol  oommunicationB  and  Buoh  facts  as  wonld  tend  to  disgrace  the 
memory  of  the  patient,  when  the  proviaionsofBeetion  eight  hundred 
and  thir^-f our  have  been  expressly  waived  on  Ench  trial  or  eiamina- 
tion  by  the  personal  lopreaentstives  of  the  deceased  patient,  or  if  the 
validity  of  the  last  will  and  (eatament  of  auch  deceased  patient  is  in 
question,  by  the  eiecutoror  exeontoTs  named  in  said  will,  or  tha  snr- 
vivinff  hnaband,  widow  or  any  heir-aHaw  or  any  of  tl|p  next  of  kin, 
of  Hiioh  deceased  or  any  other  party  in  interoat.  But  nothing  herein 
contflineii  sliall  be  conatrned  to  diaquali^  anattomey  in  the  probate 
of  a  will  heretofore  executed  or  offered  for  probate  or  hereafter  to  be 
executed  or  offered  for  probate  from  becoming  a  witncea,  ss  to  Its 
preparation'  and  eieontion  in  oobb  each  attorney  is  one  of  tha  enb- 
•ribiag  wi til esaea  thereto.    In  an  action, tor Mie'ce'iOTeTj  ot? 


for  a  p^von  al  iiiiu 
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shall  be  taken  before  a  referee  appointed  by  a  judge  of  the  court  in 
which  such  action  is  pending;  provided,  however,  that  any  judge  of 
such  court  at  any  time  in  his  discretion  may,  notwithstanding  such 
deposition,  order  that  a  subpoona  issue  for  the  attendance  and  ex- 
amination of  such  physician  or  surgeon  upon  the  trial  of  the  action. 
In  snch  a  case  a  copy  of  the  order  shall  be  served,  together  with  the 
subpoena.  Sections  eight  hundred  and  seventy-two,  eight  hundred 
and  8e?enty-three,  eight  hundred  and  seventy-four,  eight  hundred , 
and  seventy -five,  eight  hundred  and  seventy-six,  eight  hundred  and 
seventy-nine,  eight  hundred  and  eighty,  eight  hundred  and  eighty- 
four  and  eight  hundred  and  eighty-six  of  this  code  apply  to  the  ex- 
amination of  a  physician  or  surgeon  as  prescribed  in  this  section. 

§  837*  A  competent  witness  shall  not  be  excused  from  answering  a  relevant 

miestion,  on  the  ground  only  that  the  answer  may  tend  to  estalilisii  the  fa-'t, 
that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit,  liut  this  provision 
does  not  require  a  witness  to  give  an  answer,  which  will  tend  to  accuse  himself 
of  a  crime  or  misdemeanor,  or  to  expose  liim  to  a  penalty  or  forfeiture  ;  nor 
does  It  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

§  838.  The  testimony  of  a  party,  taken  at  the  instance  of  the  advei*so  part 7, 
orilly  or  by  deposition,  may  be  rebutted  by  other  evidence. 

§  839.  The  Admission  of  a  member  of  an  aggregate  corporation,  who  is  not 
a  party,  shall  not  be  i-eceived  as  evidence  against  the  corporation,  unless  it 
was  made  concerning  and  while  engaged  in  a  transaction  in  which  he  was  the 
anthorized  agent  of  the  corporation. 

8  840.  [am^d  1877.]    A  seal  upon  an  executory  instniment,  liereafter  ex 
ecuted,  is  only  presumptive  evidence  of  a  sufficient  consideration,  which  may 
be  rebutted,  as  if  the  instrument  was  not  sealed. 

§  841.  [am^d  1889,  1891.]  A  person  upon  whose  life  an  estate  in  real  prop- 
wty  depends,  who  remains  without  the  United  States,  or  absents  himself  m 
the  state  or  elsewhere  for  seven  years  together,  is  presumed  to  be  dead  m  an 
action  or  special  proceeding  concerning  the  property  in  which  his  death  comes 
in  question,  unless  it  is  affirmatively  proved  that  he  was  alive  witliin  that  time. 
And  where  in  any  action  of  partition  in  this  state  any  portion  of  the  proceeds  of 
the  sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to  the  treasui'er 
of  any  county  for  any  unknown  heirs,  and  has  remained  unclaimed  for  twenty - 
five  years,  after  such  payment  by  any  person  entitled  thereto,  the  lapse  of 
twenty-five  yearrs  after  such  payment  raises  the  presumption  of  the  death  of 
such  unknown  heirs  at  the  time  of  the  sale  of  such  real  property  and  before 
Mch  payment,  and  after  the  lapse  of  twenty-five  years  after  such  payment  it 
shall  be  presumed  that  there  were  no  sucli  unknown  heirs  hving  at  tlie  time  of 
such  sale  or  payment,  and  in  any  action  or  proceeding  taken  for  the  pun'ose  of 
distributing  and  paying  over  such  proceeds,  all  snch  unknown  heirs  aro  pre- 
sumed and  they  shall  be  presumed  to  liave  been  dead  at  the  time  of  such  sale 
aod  before  such  payment  into  court,  or  to  the  irtasurer  of  any  county. 

ARTICL£  SECOND. 

AOMIlflSTRATION    OF  AN    OaTH   OR  AlTIRlCATIOM. 

i  dtt.  Before  whom  oaths  and  affidavits       %  847.  When  affirmation  to  b«  nude. 

may  be  taken.  848.  Other  modes  of  swearing. 

848.  Id.;  in  special  cases.  849.  bweariug  personH  not  ChrLstitniM. 

SM.  Id.;  without  the  State.  850.  Comt  may  examine  witnesflus. 

845.  Qeneral  mode  of  swearing.  851.  Swearing  falsely  in   any   form 

M.  When  kissing  the  gospels  dia-                   perjury. 

peneed  with. 

S  842.  An  oath  or  affidavit,  required  or  authorized  by  law  ;  except  ao 
Attn  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and  an  oath  re- 
qoffed  by  law  to  be  taken  before  a  particular  officer ;  may  be  taken  before 
a  judge,  clerk,  deputy-clerk,  or  special  deputy-clerk,  of  a  court,  a  notary- 
^blic,  mayor,  justice  of  the  peace,  surrogate,  special  county  judge,  special 
nrrogate,  county  clerk,  deputy  county  clerk,  special  deputy  county  c\«t%^ 
or  eommisflioner  of  deeds,  within  the  district  in  which  the  othce^  '\^  a.vi'C^Qit- 
\md  to  Mci;  Mnd  when  ceniGed  by  the  officw,  to  have  V>eenX«>L!eTi\^^«3jv 
ifar  jpy  ^  "'^  ^  *Ar  ^art^  '  f  before  anj  officer  or  oitiftt  i&wwicm. 
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g  843.  {am'd  1817.]  Wlieru  ua  offluar,  person,  bonrd,  or  ssmiDittee,  tiM 
beO'i  iierelol'ore,  or  is  hereuftei'  aulliotizeid  by  liiw,  to  toke  or  hear  twti- 
nunji,  or  lo  henr  or  receiie  nn  affidnvil,  or  to  lake  a  deposition,  in  reUtnn 
to  1  B»ll«r.  toBoerniag  rbk-li  ba  or  it  bu  ■  dnt^  m  perforn.  tbe  oSoar  or 
parsDQ,  or  a  member  o'  tli«  board  or  uommfnee,  mn;  wlintnLster  an  oaCb, 
(or  that  purpose,  Wliere  an  oSuer,  person,  basrd  or  comuiii'ee,  to  wtiooi 
nr  10  wliiub  appltcBtiou  J9  made  to  do  du  act  in  ua  official  ciipuk:it}',  teqairea 
iiifonnHlion  or  proof,  to  enable  birn  or  it  to  decide  upoo  the  proprielj  ol 
doing  the  ael,  he  or  It  >na;  reoeive  an  alEdHvit  for  ttiat  purpose. 

§844.  [am'JlSTT.]  An  out b  or  affidavit  required,  or  irbiuli  ma;  k 
received,  in  an  aetion,  special  proceeding,  or  other  matter,  miiv  be  taken, 
without  the  State,  eivept  where  it  is  otherwise  Bpeoiallj  prescribed  bj  law, 
before  au  officer  authorized  bj  the  laws  of  the  State,  ID  talte  and  certify 
the  aclcaowleJgmeat  iiod  proof  of  deeds,  to  be  recorded  in  the  State  ;  Bad, 
when  certified  by  him  to  have  been  talien  before  bim,  aud  act'ompanied 
with  the  lilie  certiUcateB,  as  to  his  olBcial  vbumutEr  and  the  genuineneM  of 
hia  aignature,  aa  are  required  to  iiutitle  a  deed  uckoowledged  before  him  to 
be  recorded  within  the  iState,  mity  be  uBed,  ae  if  taken  and  certified  ia  this 
State,  bj  an  officer  authorized  bj  law  to  Uha  and  certify  the  et 


obaei'ved,  where  hb  outh  id  admmiatered.  t 

e  following  form,  I 
a.  the  laying  of  the  haod  npon  and  kiasiog  the  goapel* 
being  ooiitted ;  "  You  do  sweur,  in  the  preaeace  of  tbe  eTci^liTing  QoA." 
While  Bu  Bwuai  iug,  he  may  or  may  not  bold  up  hii  band,  at  hia  option. 

§  847.  A  solemn  deckralion  or  affirmation,  in  the  foUowlDg  form,  nuut 
be  administored  to  a  person  who  declares  that  he  has  eonscieotious  scrupln 
againEt  tnkiiig  an  oath,  or  sweariug  in  any  form:  "  You  do  Bolemol]',  al 
coraly,  and  truly,  declare  iiud  affirm." 

g  848.  L«"''<'  1STT.]     If  the  court  or  officer,  befoiv  which  or  whom 
,   peraou  is  offered  as  a  witness,  is  nutisfied.  that  any  pecnliar  niode  of  swear- 
ing, in  lieu  of,  or  in  addition  to  laying  the  huod  upon  nod  kissing  tlio  gospcli, 
is,  in  Ilia  opinion,  more  solemn  and  obligatory,  tbe  court  or  offlL-er  ma;,  la  ' 
its  or  his  disuretion,  adopt  that  mode  of  awearmg  tbe  witness. 

g  849.  [omWlST?.]  A  person  believing  in  a  religion,  other  Uxuttbt, 
ChristiiD,  may  b«  sworn  according  to  the  peculiar  (■eremonlea,  if  any,  ol 
bis  religion,  instead  or  as  prescribed  in  section  eight  hundred  and  fonj-Gr* 
or  section  eight  faiiiidred  aud  forty-six  of  this  ac 

§  860.  The  court  or  officer  may  examine  an  iofanl,  or  a  person  appar- 
ently of  wcnh  intellect,  produced  1>t:foro  it  or  him,  as  a  witness,  to  ascerMia 
his  capacity  and  the  extent  of  his  knowledge ;  and  may  inquire  of  a  perton, 
produced  as  a  witness,  what  peculiar  ceremonies  in  awearing  he  d<-  -  -—  ■ 
oblignlory. 
,  S  861.  A  person  swearing,  affirming  or  dcaUring,  in  an^  form,  where  ■■  I 
oath  is  authorized  by  taw,  ia  lawfully  sworo,  and  ia  guilty  of  perjury,  in  ■  I 
case  where  he  would  be  guilty  of  the  same  crime,  if  he  hud  snoi-o  by  Ufi"!  4 
bis  baud  upon  and  kissing  the  gospels. 
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DELINQUENT  WITNESSES. 


^  wa-bs* 


TITLE  n. 


Oompdlinff  the  attendance  and  leslimtmy  of  a  mtnete. 


Su2.  By  whom  witness  mmy  b«  dl»- 
charged, 

863.  ArrcHt.  when  void  ;  penalty. 

864.  Sherin  not  to  be  liable,  a&leM 

aflldavit  is  made. 

865.  Application  of  foregoing  provi- 
sions to  jadgmeuts. 

Becords  not  to  be  removed  by 

virl  ue  of  snbiHsna. 
Id. ;  books  of  accoimt. 
8(i8.  Books,  etc.,  of  cori>oration,  how 

produced. 
When   personal  attendance  not 

reqoired  by  sabpcena  duces  te- 

com. 


866. 
867. 


8C9. 


I  8EA  Mode  of  aerring  sabpoena  issued 
oat  of  court. 

8Si.  Ftonalty  for  disobedience. 

861  SabpcBiift  to  be  Issued  by  judge, 
etc 

8B&.  Penalty  for  disobeying  subpoena  ; 
warrant  for  witneso. 

06.  When  witness  to  be  imprisoned. 

8B7.  Contents  of  warrants. 

S8b  To  whom  directed ;  how  ezecn- 
ted. 

Ml  QoaliflcatUm  of  preceding  seo- 
tlons. 

880.  Witness  exempt  from  arrest. 

8BL  When  to  be  discharged  from  ar- 
rest. 

§  862.  A  HubpoBna,  issued  out  of  the  court,  to  compel  the  attendance  of 
A  witoesB,  and,  where  the  subpcena  bo  requires,  to  compel  him  to  bring  with 
lum  t  book  or  paper,  must  l>e  served  as  follows : 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

S.  A  copy  of  the  subpcena,  or  a  ticket  containing  its  substance,  must  be 
ieUvered  to  him. 

S.  The  fees  allowed  by  law,  for  travelling  to,  and  returning  from,  the 
plioe  where  ho  ia  reqmred  to  attend,  and  for  one  day*s  attendance,  must  be 
pud  or  tendered  to  him. 

§  863.  A  person  ao  subpoenaed,  who  fails,  without  reasonable  excuse,  to 
tbej  the  subpcena,  or  a  person  who  fails,  without  reasonable  excuse,  to  obey 
n  order,  duly  served  upon  him,  made  by  the  court  or  a  judge,  in  an  action, 
before  or  after  final  judgment  therein,  requiring  him  to  attend,  and  be  ex- 
mined,  or  so  to  attend,  and  bring  with  him  a  book  or  a  paper,  is  liable,  in 
iifition  to  punishment  for  contempt,  for  the  damages  sustained  by  the 
inty  aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addition 
tmta  Those  sums  may  be  recovered  in  one  action,  or  in  separate  actions, 
ttkelfl  ft  party  to  the  action  in  which  he  was  subpcsnaed,  the  court  may, 
M  tn  additional  punishment,  strike  out  his  pleading. 

§  864.  [am^d  1877.]  Where  a  judge,  or  an  arbitrator,  referee,  or  other 

Imon,  or  a  board  or   committee,  has  been  heretofore,  or  is  hereafter 

ttpressly  authorized  by  law,  to  hear,  try,  or  determine  a  matter ;  or  to  do 

ttij  other  act  in  an  official  capacity,  in  relation  to  which  proofs  may  be 

I  kken,  or  the  attendance  of  a  person  as  a  witness  may  be  required ;  or  to 

I  laqoire  a  person  to  attend,  either  before  him  or  it,  or  before  another  judge, 

I  ir  officer,  or  a  person  designated  in  a  commission  issued  by  a  court  of  an- 

I  other  State  or  country,  to  give  testimony,  or  to  have  his  deposition  taken, 

I  cr  to  be  examined ;  a  subpoena  may  be  issued,  by  and  under  the  hand  of 

I  tli0  judge,  arbitrator,  referee,  or  other  person,  or  the  chairman,  or  a  major- 

I  kf,  of  the  board  or  committee,  requiring  the  person  to  attend ;  and  also,  in 

I  a  proper  case,  to  bAng  with  him  a  book  or  a  paper.    The  Bubpoena  must  be 

Mred,  as  prescribed  in    section  eight  hundred  and  fifty-two  of  this  act. 

TUb  section  does  not  apply  to  a  matter  arising,  or  an  act  to  be  done,  in  an 

iitioa  in  a  court  of  record. 

g  866.  [am^d  1877  &  1879.J  A  perean  wuo  is  duly  subptBUOL^^^.  ^%  v^v 
Kribed  is  u>0  laet  teotton,  mast  obej  the  subpcena.     If  be  f  a.V\a  «o  \o  ^<^ 


[QDEKT  WITNSBBBa  ^^^^^W 

without  a  rc&eonsble  eicuxe,  he  is  liable,  in  addition  to  anj  oilwr  pn 
mtmt  nblch  may  bo  lanfull;  inflicted  therefor,  for  the  damages  iUsU 
by  the  peraon  aggrii^ved,  in  coiibeijueiice  of  the  failure,  und  flit;  doUt 
ad(iil.ion  therelo,  to  bu  reuovered  as  prescribed  in  seucion  eight  bundrM 
fiftj-Ibtee  of  iliiH  UL't.  If  be  faxla  to  atioud,  tbe  person  Issnina 
BUbpcBon,  if  he  is  a  judge  of  a  coort  of  recsird  or  not  of  record,  or  if 
then  any  judge  of  aucb  a,  court,  upon  proof  by  uffidaTit  of  the  fallu 
attend,  most  isaue  a  wnirant  tu  the  BheriS  of  tbe  coniitj',  commanding 
to  apprehend  tbe  defaultnig  HiCncfa,  and  bring  bim  before  tbe  officer, 
MD,  oc  bodf,  before  whom  or  wliich  liis  atteuduuou  waa  required. 

g  S5G.  {aat'd  1879.]  If  tlie  person  ^ubpcanoed  and  attending  or  bn 
■B  prescribed  in  the  last  aeciian,  bufore  ild  officer  or  other  person  ot  a 
rofuaea  without  reasonuble  uauge  to  be  eiamined,  or  to  answer  a  ]egli 
pertinent  question,  or  to  produce  a  book  or  piiper,  which  he  was  diniill 
bring  by  the  terniB  of  tbe  Bubp<eiiu,  or  to  aubHcribe  bia  deposition,  *C 
haa  been  correctly  reduced  to  writing,  the  person  issuing  the  anbpmiia,.! 
ia  a  judge  of  a  court  of  re:^rd,  or  uot  of  re<:Drd,  maj  lortbwich,  or  if 
not,  then  any  judge  of  such  court  may  upon  proof  by  aiBdavit  Al 
facta  by  wurrane  commit  tbe  uffeudor  to  jail,  there  to  rDinufii  until  be 
tnits  to  do  tbe  act  wliicb  be  waa  bo  required  to  do  or  is  disobaiged  M 

§  857.  A.  warrant  of  commitinent,  isaued  as  preaoribed  in  ttwlul 
tion,  must  epecify  particularly  the  cnuBe  of  the  comiuitiuont;  and,  U 
witneafl  ia  committed  for  refueing  to  answer  a  queation,  the  queetiMi  i 
be  inserted  in  the  warrant. 

g  868.  A  warrant  to  apprehend  or  commit  n  person,  issued  bb  pneol 
in  this  title,  must  be  directed  to  the  Bhecift  of  the  county  where  tbe  pi 
is,  and  muBt  be  eieiiuied  by  bim,  in  tbe  samu  manner,  as  a  similar  dMI 
issued,  by  a  court  of  recoid,  in  ao  action.  | 

§  869.  Tbe  forcgoiBg  aeotiona  of  tliis  title  da  uot  apply  to  a  nU 
iuaed  by  a  justice  of  the  peace :  or  to  a  witness  subpcenaed  10  tM 
court  held  by  ii  jmtice  of  ibe  peace ;  or  to  a  caae  where  spedul  pra^wB 
olberwiae  made  by  law,  for  compelling  the  attenduaue  of  a  witnesi,     'I 

g  8S0.  A  person  duly  and  in  good  faith  subpcenaed  or  ordered  (aid 
for  tbe  purpose  of  being  examined,  in  a  case  where  his 
lawfully  be  enforced  by  attncbineot  or  by  commitment,  is 
arrest  io  a  civil  action  or  special  proi^eeding,  while  going  to,  r 
and  returning  from,  tbe  place  whei'e  he  is  ruquircd  tu  attund, 

g  861.  Tbe  court  from  which  a  subpicna,  served  in  good  f 
iaaued,  or  by  which  an  order  was  made,  requiring  a  person  to  H 
the  purpose  of  being  eiominea;  or  a  judge  thereof,  upon  proof,  by  ti 
of  the  facts,  must  make  an  order,  directing  the  dlwharge  of  a  "  ' 
other  person,  from  an  arrest  made  in  violation  of  the  last  teOiol 
**  g  8£2.  \am'd  1877.]  A  justice  of  the  supreme  court,  in  any  pW4,« 
Slate,  or  a  couctv  judge.  Or  a  judge  of  a  superior  city  court,  wllfcr 
district,  has  the  lilie  authority  as  a  judge  of  the  court,  to  make 
for  a  discbarge,  in  a  ca^c  bpcii&cd  in  the  last  section.  Upon  si 
proof,  by  nffidarit,  of  the  fact?,  he  must  also  make  an  order,  dir 
discliarge  of  a  person  arrested,  in  violation  of  section  eight  bund 
juxij'  of  this  act,  where  a  aubpmna,  served  in  good  faith  upon  i* 
arrmted,  was  iwaed  aa  preacrlbed  Vn  HutH.B  eight  fanndred  >   ' 


8nBF(ENA  DUCES  T£GUM.  §§  9M-S6S 

U  An  aneet  made  contrary  to  the  foregoing  provisions  of  this  title, 
ittly  void,  and-  is  a  contempt  of  the  court,  if  any,  from  which  the 
I  was  issued,  or  by  which  the  witness  was  directed  to  attend.  An 
oay  be  maintained,  by  the  person  arrested,  against  the  of5cer  or 
rson  making  such  arrest,  in  which  the  plaintiff  is  entitled  to  re- 
»ble  damages.  A  similar  action  may  also  be  maintained,  in  a  like 
the  pttrty  in  whose  behalf  the  witness  was  subpoBoaed,  or  the  order 
I,  to  recover  the  damages  sustained  by  him,  in  consequence  of  the 

L  [am^d  1677.]  But  a  sheriff,  or  other  officer,  or  person,  is  not  so 
oless  the  person  claiming  an  exemption  from  arrest,  makes,  if  re- 
y  the  sheriff  or  officer,  an  affidavit  to  the  effect  that  he  was  legally 
led  or  ordered  to  attend,  and  that  he  was  not  so  subpcenaed  or 
by  his  own  procurement,  with  the  intent  of  avoiding  arrest.  In 
ivit  he  mast  specify  the  court  or  officer  the  place  of  attendance, 
cause  in  which  he  was  so  subpoenaed  or  ordered.  The  affidavit 
aken.  before  the  officer  arresting  him,  and  exonerates  the  officer 
bility  for  not  making  the  arrest. 

).  The  foregoing  provisions  of  this  title,  relating  to  a  person  ie> 
>y  an  order  of  a  court,  to  attend,  apply,  where  such  an  attendance 
ed  by  the  terms  of  a  judgment. 

I.  The  record  of  a  conveyance  of  real  property,  or  any  other  record, 
oent,  whereof  a  transcript  duly  certified  may  by  law  be  read  in  evi* 
lall  not  be  removed,  by  virtue  of  a  subpoena  duces  tecum,  from  the 

which  it  is  kept ;  except  temporarily,  by  the  clerk  having  it  in 
to  a  term  or  sitting  of  the  court  of  which  he  is  clerk  ;  or  by  the  offi' 
ng  it  in  fr^st^dy,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
beld  in  the  oHy  'M'  town  where  his  office  is  situated.     Where  it  is 

at  any  other  p1«ce  't  may  be  removed,  by  order  of  the  supreme 
superior  city  court,  q*  a  '*ounty  court,  made  in  court,  and  entered 
inutes ;  specifying  that  tb«»  production  of  the  original,  instead  of  « 
it,  is  necessary. 

.  [am^d  1877  &  1879.]  A  De^<«a&  sh^l  not  be  compelled  to  pre- 
m  a  trial  or  hearing,  a  book  of  account  otber'vlae  than  by  an  order 
;  him  to  produce  it,  or  a  subpoena  duces  terum.  Such  subpoenr 
served  at  least  five  days  before  the  day  when  he  is  required  to  at 
t  any  time  after  service  of  such  a  subpoena,  or  order,  the  witnest 
lin  upon  such  a  notice  as  the  judge,  referee,  or  other  officer  pre 
n  order  relieving  him  wholly  or  partly  from  the  obligations  imposed 
1  by  the  subpoena,  or  the  order  for  production,  upon  such  terms  as 
jquires,  touching  the  inspection  of  the  book,  or  any  portion  thereof, 
g  a  copy  thereof,  or  extracts  therefrom,  or  otherwise.  An  order 
Qade,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or  in  a 
roceeding  pending  out  of  court  before  an  officer,  by  the  officer,  or, 
case,  by  a  referee  duly  appointed  in  the  cause,  and  authorized  to 
;imony.  A  justice  of  the  peace,  or  other  judge  of  a  court  not  ol 
lay  make  such  an  order  in  an  action  brought  in  his  court,  at  any 
T  the  commencement  thereof. 

.  The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to  or 
B  control  of  a  corporation,  may  be  compelled,  in  like  manner  as  i^ 
the  handSj  or  under  the  control,  of  a  natural  person.  For  that 
a  subpoena  duces  tecum,  or  an  order,  made  as  prescribed  in  llift  Vue\ 
M  the  case  requires,  must  be  directed  to  the  presidesiX^  os  cfdone 
be  corporation,  or  to  the  (/fficw  (iiLMcoi",  in  whose  0UA\.od^  Wi^VnioV 

9. 
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^B        §874.  [om'd  1ST9&1S82.]  WituesBoa' fuoa  at  the  rate  pna^^^H 
^^F    law  in  OD  action  iji  the  supreme  aoiiit,uiuBt  bu  paid  or  tendeted'f^^^^l 
^"       ordu'  ii  fierreJ  upon  the  partv  or  oilier  paraon  required  to  attoaiTi 
party  or  persons  so  served  faila  to  obey  the  order,  his  attendaneo  itaf- 
compelled,  iiod  he  ra&j  be  puuisbeil,  in  like  luaiiiier,  and  the  proceediU 
thereon  are  the  same,  aa  if  he  failed  to  obej  a  subpcena  isBUed  fro 
L'ourt  ID  which  tho  aaiioti  ia  pending,  or,  if  so  actioo  is  peadiiig- froi 

tooui't  o(  which  the  judge  ia  a  member. 
§8TB,  [am'd  1819.]  A  copy  of  the  order,  and  of  the  affidatit 
which  it  was  granted,  must  be  Bersed  upon  the  attorney  for  each  par^j 
tlie  action,  in  like  manner  as  a  paper  in  the  actiou  ;  or,  if  a  pnrlj  has  ■ 
appeared  in  the  action,  they  miiat  tta  served  upon  him,  as  directed  bj  "' 
orlcr.  If  no  action  ii  pendiog,  they  muat  be  personally  served  Upon 
of  the  persons,  named  therein  ad  expected  adverse  parties. 

I  S76>  [am'd  1879.]  Upon  proof,  by  aOidavit,  that  Berrioe  of  a  oopj 
Che  order  and  of  the  afHdavit  bus  been  duly  made,  aa  directed  in  the  or' 
the  judge  or  the  referee  moat  proceed  to  take  the  deposition  of  the  iritii 
at  the  time  and  place  specified  in  the  order.  He  may  from  time  10  B 
adjoarn  the  eiaminatioD  to  another  day,  and  to  anolber  place,- within 
some  county.  Sections  eight  hundred  and  (ifty-sii,  eight  hundred  and  t 
seven  and  eight  hundred  and  fifty-eight  of  this  B>;t  apply  to  tbc  raamini 
of  B  party  or  a  person  expected  to  be  an  adverse  party,  taken  as  prescri 
ID  thill  article. 

g  877.  [Ee-raadei/ 1883.]  Whore  tha  party  or  otiier  person  to  be  es 
ined  ia  confinad  in  a  prison  or  jail  within  the  state,  under  a  aentenovli 
felony,  that  fact  lansc  be  stated  in  the  affidavit  and  his  deposition  na) 
taken  as  preeoribcd  in  the  foregoing  sections,  oa  if  he  was  not  ea  coaft 
except  that  in  audi  a  case  the  granting  or  refusing  the  order,  end  it  ffti 
the  apiwintnieut  of  a  referee  to  take  the  testimony  is  ulivays  in  thedlt 
tion  of  the  judge.  The  order  must  require  the  produciion  of  the  pritt^^ 
bj  the  porsDU  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,lu 
may  prescribe  such  reguladona  and  restrictions  with  respect  theraloM 
judge  deems  proper. 

g878.  [lijIeaUd  IS11.] 

^379.  raniWlSS2.]  The  parties  to  an  action  may  atipalate  In 
that  the  deposition  of  a  competeat  witness,  to  be  used  therein,  may  b«ll 
before  a  judge  or  referee  at  a  lime  and  place  specified  iu  the  stlpUtK 
either  orally,  or  upon  interrogatories  to  be  agreed  upon  in  lik«  mil 
The  witness  ma;  be  subpoenaed  to  attend  the  examination  as  upon  M 
•0(1  the  judge  or  referee  may  take  his  deposition,  as  if  iin  order  h*3i 
made  by  the  court  dii'ecting  it  to  be  so  taken.  But  ibis  eeulion  dM 
apply  to  a  case  speuifiod  in  section  eight  hundred  and  seventy-eeven  cl, 


§  880.  [am'J  1879,]  The  emminalinn  of  a  party,  or  ao  expected  f 
ia  subject  to  the  same  rules  as  if  he  was  examined  apoa  the  trial 
judge  or  referee,  upon  every  other  eiaminatlon  taken  aa  pn'scribed  Jl 

f'  Hrtiole,  must  insert  therein  ovary  answer  or  declaration  of  the  poraon  I 
ined.  which  either  party  reijuirei  to  be   inserted.     The  dcposiiJOB, 
',  lompleled,  must  be  ciirefully  read  to  and  subscribed  by  the  pccBodl 
bnf ;  must  be  certified  by  the  judge  or  referee  taking  it;  and, 
cfnrs  ihereafter,  must  be  Bled  iit  the  oIKceot  Ait  cWV-.  Qt,if  aa 
peading,  in  the  office  of  the  clerk  o!  Oie  couatj  \q.  fl^ic\i  "ft  «< 
«RCPifcar  tritJi  tlie  stipulutioQ  or  order,  nndMn^nAi  ft  ^»a\Am 
d»vH  aptia  irbicbtbe  ord«r  w«l  jtmi»«4-,  •.n4?voQ\o(  Cft«v«Tv 


i2  DEPOSITIONS  WITmN  THE  STATE.  §  87:^ 

4.  [cmi'd  *93] .  The  name  and  resldenoe  of  the  person  to  be  examm(;d, 
id  that  the  testimony  of  such  person  is  material  and  nocossiiry  for  the 
irty  making  sach  application,  or  the  pmsocution  or  dr-fense  of  Kuch 
tion,  and  if  the  action  is  to  recover  damages  for  porsomil  injuries, 
at  the  defendant  is  ignorant  of  tlic  riature  and  extent  of  such  per- 
nal  injnries;  and,  at  the  option  of  ti:o  applicant,  the  place  whore 
lis  sojoaming,  or  where  he  rugiiLirly  transacts  business. 
i.  If  an  action  is  pending,  that  the  person  to  be  examined  is  about  to 
part  froiQ  the  State;  or  that  he  is  so  sick  or  infirm,  as  to  afford  reason- 
fe  ground  to  believe  that  be  will  not  be  able  to  attend  the  trial ;  or  that 
R  other  special  circumstances  exist,  which  render  it  proper  that  he  should 
lexamined  as  prescribed  in  this  article.  But  this  subdivision  does  not 
Ifty  to  a  case,  where  the  person  to  be  examined  is  a  party  to  the  action. 
I.  If  no  action  is  pending,  that  the  person  expected  to  be  the  adverse 
t?  is  of  full  age,  and  a  resident  of  the  State,  or  sojourning  within  the 
\ ;  or  that  he  has  an  office  within  the  State,  where  he  re<;ularly  trans- 
ibnsiness  in  person,  specifying  the  place,  and,  if  it  is  in  a  city,  the  street 

I  street  number,  or  other  designation  of  the  particular  locality ;  or,  if 
I  or  more  persons  are  expected  to  be  adverse  parties,  that  each  is  of  full 
,and  BO  resident  or  sojourning,  or  has  such  an  oflicc ;  also  the  circum- 

which  render  it  necessary  for  the  protection  of  the  applicant's  rights 
;  the  witness's  testimony  should  be  perpetuated. 

1,  [anCd  1880.]     Any  other  fact  necessary  to  show  that  the  case  comes 
one  of  the  last  two  sections,  and  if  the  party  sought  to  be  examined, 

I I  corporation,  the  affidavit  shall  state  the  name  of  the  officers  or  directors 
)f,  or  any  of  them  whose  testimony  is  necessary  and  material,  or  the 

and  papers  as  to  the  contents  of  which  an  examination  or  inspection 

I  desired,  and  the  order  to  be  made  in  respect  thereto  shall  direct  the 

ion  of  such  persons  and  the  production  of  such  books  and  papers. 

§  878.  [ani'd  1879,  '84,  '93].  The  judge  to  whom  such  an  affidavit 
presented  must  grant  an  order  for  the  examination,  if  an  action  in 
'  ng;  if  no  action  is  ponding,  ho  must  gi*ant  it,  if  there  is  rca- 
le  ground  to  believe  that  an  action  will  be  brought,  as  stated  in 
affidavit,  and  that  the  apx^lication  is  luado  in  good  faith  to  i)^-<i- 
ethe  expected  testimony;  otiicrwis,j  he  must  dismiss  tho  ftpi)li- 
m.  Where  the  perFcm  to  bo  cxaT-iined  is  a  party  to  a  i^ciiding 
,  or  is  expected  to  be  a  party  to  an  acti»m  to  bo  brought,  the 
ler  may,  in  the  discretion  of  tlio  jnlge,  designate  and  limit 
particidar  matters  as  to  which  ho  shall  bo  examined.  In  eveiy 
on  to  recover  damages  for  personal  injuries,  the  court  or  jaiigc, 
granting  an  order  for  the  cxamiiiatiori  of  tho  p\'iiiiliit  b;  t'orcj  trial, 
ly,  if  the  defendant  apply  theri'for,  direct  that  the  plaintitV submit 
ba physical  examination  by  one  or  more  i)hvsiciaus  or  surgeons,  to 
M designated  by  the  court  or  judge,  and  Fuch  examination  shall  be 
lid  and  made  under  such  restrictions  and  direetions  as  to  the  court 
Ir  judge  shall  seem  proper.  In  any  action  brought  to  r«:cover  dam- 
for  personal  injuries,  where  the  deff^ndant  shall  i)reKent  to  the 
;or  judge  satisfnctoiy  ovidrTieo  that  ho  is  ignoiimt  of  the  nature 
extent  of  the  injuries  complained  of,  tho  court  or  iuflj^fo  shall 
that  such  physical  examination  be  uiade,  and  if  the  ])arty  to  be  exam- 
shall  be  a  female  she  shall  be  entitled  to  have  siieli  exaniiiialion 
s  physicians  or  surgeons  of  her  own  sex.  'I'he  order  u\\\<,\  tc- 
the  party  or  person  to  be  exnminccl  to  aj;j)ear  before  the  jvid^cvi,  or  \k^- 
a referee  named  in  the  order,  for  the  purpose  of  taking;  \\\e  e'Ae\\AV\\VA- 
,u,t  a  time  and  place  therein  spccilicd.     Tho  order  must  also  d\rce\.  V\\e 
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ARTICLE  SECOND. 


STilK,  »0a  DBK  WITHIN  IU«  St 

1  8DB.  Before  Hbom  dcpoWtlon 

tateD  ;  norlce  of  taUn, 

UOl.  Commissian  or  order  w 

SBO.  Order  made  byjDdge, 

poaltions;  how   eiecD 

BW.  IntcrroHaioriea  ;  h<m  BottJed. 

retnrasd. 

9GB.  CBn[Hc»ia  of  BiMntlon. 

SOU.  CertlScsIe.  BBQfflcleatn 

KM,  fieturn  bf  agent. 

90!.-I(BSB!ilisprokordMd. 

Iwne,  or   depoBiUoiie  may    h« 

m  w™^Uira  m  be  l^ 

W.  Last  two  eecttonj  not  appllculila 

lo  indinte,  B«;..or  (oreign  oooo- 

frt». 

4H,  KoticB  of  eamlnaUoD  upon  oral 

(B7.  oSen°^''mmiBBlon. 

fas.  OrflBr  iJirtcting  depoBlL —    __  ,, 

be  iBkin.  gnsgo. 

BIS.  Vettcn  logilOTj. 
g  8B7.  [am'J  !S79.]  In  a  case  specified  in  the  naM  Bection,  ^ 
ippesTi,  b;  affidiilC,  on  the  application  of  either  party,  that  tbs  ta 
of  one  or  more  witoeEses,  not  within  the  State,  is  muterial  to  the  api 
a  commitsion  may  be  iaflued,  to  one  or  more  competent  persons, 
therein  ;  authorizing  them,  or  any  one  of  them,  to  examine  the  wil 
•a  named  therein,  under  oatli,  upon  the  interrogatories  anm 
)n;  to  take  and  certify  the  deposition  of  each  witos! 
to  return  the  same,  and  tliu  commiseion,  m^cordiDg  to  the  dircctioni 
in  or  with  the  commission.  The  applicant,  or  any  other  party  to  the 
may  be  Ibua  examined. 

g  888.  Such  a  commiseion  may  be  issned,  in  either  of   the  fc 

1.  Where  a  party  to  an  action,  brought  in  a  court  of  record,  is  in 
far  want  of  an  appeuranco  or  pleading,  and  Ihe  teBtimony  is  require 
[he  asBeasment  of  damages,  by  a  writ  of  inquiry,  or  upon  a  tef 
or  otherwise,  to  enuble  the  court  to  render  the  proper  final  judftmeD 

i.  Where  final  judgment  has  been  rendered  against  the  adreiw 
in  an  action  brought  in  u  ooart  of  record  ;  and  the  testimony  is  reqg 
order  to  carry  the  judgment  into  effect. 

8.  Where  an  appeal  from  a  final  jodgmeot,  rendered  in  the  eupnni 
a  iupcrior  city  court,  the  marine  court  of  the  eity  of  Hew  York,  or  a 
conrt,  or  a  motion  (or  a  new  trial  In  either  of  those  courts,  is  pen£il 
the  teBtimony  will  be  material  and  necesBary  to  the  applicant  in  Ihi 
■ulion  or  defence  of  the  action,  if  a  new  trial  Is  granted. 
'  *.  Where  the  application  la  made  before  the  joinder  of  th«  [an 
action  brought  in  either  of  the  courts,  specided  in  the  last  iubdl?M( 
lliere  \S  reaeoD  to  apprehend,  that  before  issue  ia  joined,  and  an  tpf 
tor  a  commiBlion  can  thereafter  be  made,  the  witness  will  die^  or 
inable  to  glre  his  teetimony,  or  r«moTt,  so  that  his  testimony  oai 
■ken. 

t.  Where  an  issue  of  tact  has  been  joined,  in  an  action  pending  in 
i'  rtconi,  and  tba  icatimooy  ia  material  w  the  applicant,  in  thtfr' 
*  JaJatMM  EJwTMif, 


:j 


IM  DEPOSmONS  WITHOUT  THE  STATE.        g§  88«>6«6 

§  889.  In  a  case  specified  in  subdiyision  third  of  tho  last  section,  if  the 
ippeal  has  been  taken  to  another  court,  the  apphcation  must  be  made  to 
theooart  in  which  the  judgment  was  rendered;  and  au  order,  directing 
the  oommission  to  be  issued,  may  be  granted  or  refused,  in  the  (discretion 
of  that  court.  In  a  case  specified  in  either  of  the  other  subdivisions  of 
thtt  section,  the  application  may  be  made  to  ihe  court,  or  a  judge  thereof, 
or,  in  the  supreme  court,  to  the  county  judge  of  the  county,  where  the  ac- 
tion is  triable ;  and  it  must  be  granted,  upon  satisfactory  proof  of  the  facts 
authorizing  it,  unless  the  court  oi-  judge  has  reason  to  believe,  that  the  ap- 
plication is  not  made  in  good  faith,  or  unless  an  order  for  an  open  conimis-  ^. 
tton,  or  for  taking  depositions,  is  made  as  prescribed  in  this  article.  Notice 
of  the  application  must  be  given  to  the  adverse  party,  unless  he  is  in  de- 
fialt  for  want  of  an  appearance.  Upon  granting  tho  order,  the  court  or 
judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

S  890.  Where  the  order  is  made  by  a  judge,  out  of  court,  it  must  b« 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in  a  ease,  where 
the  court  would  grant  it,  and  upon  the  same  terms ;  and  ii  is  subject  to  the 
eontiol  of  the  court. 

§  891.  Unless  the  interrogatories,  to  be  annexed  to  the  commission,  are 
settled  by  consent  of  the  parties,  they  must  be  settled,  upon  notice, 
bya  jud^  of  the  court,  or,  in  the  supreme  court,  by  the  county  judge  of 
the  county,  where  the  action  is  triable,  as  prescribed  in  the  general  rules  of 
pnetiee. 

§  892.  The  interrogatories,  when  settled,  must  be  annexed  to  the  commis- 
tioo.  Either  party  must  be  allowed  to  insert  therein  any  question,  perti- 
Kent  to  the  issue,  which  he  proposes.  Unless  the  parties  stipulate  in 
writing,  or  the  order  granting  the  commission  prescribes,  how  it  shall  be 
nturned,  the  judge  must  endorse,  upon  the  commission,  the  proper  direction 
for  that  purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  it  to 
be  returned  by  an  agent,  it  must  be  returned  through  the  post-office. 

§  893.  [arfi'd  1877.]  Where  an  issue  of  fact,  joined  in  an  action,  is 
pending  in  the  supreme  court,  a  superior  city  court,  the  marine  court  of  the 
city  of  New  York,  or  a  county  court,  the  parties  may  stipulate,  in  writing, 
or  the  com  c  to  which,  or  the  judge  to  whom  an  application  for  a  commis- 
■ioa  is  made,  may,  in  its  or  his  discretion,  direct,  in  the  order,  that  a  com- 
nisnon  issne  without  written  interrogatories,  and  that  the  depositions  be 
tiken  upon  oral  questions ;  or  that  a  commission  issue,  to  take  the  deposi- 
tka  of  one  or  more  witnesses,  designated  in  the  order,  partly  upon  oral 
^neetionB  and  partly  upon  written  interrogatories,  or  to  take  the  deposition 
of  one  or  more  witnesses,  designated  in  the  order,  u})on  oral  questions,  and 
Me  or  more  witnesses,  designated  in  the  order,  upon  written  interrogatories. 

%  894.  Where  an  m^ue  of  f  aet,  joined  in  an  action,  is  pending  in  either 
*f  the  courts  specified  in  the  last  section,  the  parties  may  stipulate, 
in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the  supreme  court,  the 
nonty  judge  of  the  county  where  the  action  is  triable,  may.  in  its  or  his 
^iieretion,  upon  the  application  of  either  party,  and  upon  satisfactory  proof, 
^  by  iffidavit,  that  one  or  more  witnesses,  not  within  the  State,  are  material 
■^  lad  necessary  in  the  prosecution  or  defence  of  the  action,  make  an  order, 
^ '  vpoQ  such  terms  as  it  or  he  deems  proper,  directing  that  an  open  connnis' 
■ion  issue,  or  that  depositions  be  taken,  as  prescribed  in  the  following  sec- 
ffi     tioBi  of  thifl  article. 

{896.  [•ni'd  1879. J     The  huit  two  sections  are  not  a\^p\\ciL\A«^  "wVct^ 
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the  adTerse  puny  ie  an  ioCuiI,  or  Ibe  committee  of  a  periwn  judioiill.i  d»-~ 
Glared  Co  be  itii:npBtite  of  matiitgirig  bisutfnin,  b;  teason  of  lunifj,  idioiqi, 
or  hubitual  di^ankenoeaB ;  or  where  tlie  Icalimonji'ia  to  be  taken  eiaewhert 
thui  in  the  Iltiitiid  Stutea,  or  in  OaaadiL  Nor  cud  thd  ik|ipliciui(  be 
examioed  iu  hia  uwn  behalf,  aa  prascribed  in  those  secCiuus,  eicepl ' 
Bent  of  the  parties. 

g  B96.  Where  a  commiBsioD  ia  iaaued,  to  t&ke  testimony  without  irrittfin 
interrogaturies,  as  pr£ai:ribEd  in  section  eight  hundred  unii  uinety-three  ot 
ieotioa  eight  hundred  and  niiiety-foQr  of  tbia  net,  notii:e  of  the  time  and 
place  of  liia  examination  uf  a  nitncBS,  by  Tittue  thereof,  naming  the  irlt- 
ness,  muBt  be  serred  ai  prescribed  !u  section  eight  hnudred  and  ninety-niDC 
of  this  act. 

g  B97>  An  open  commisBion  must  be  directed  to  one  or  more  persons, 
named  therein,  and  luuat  aulboiize  them,  or  an;  one  of  Ibem,  to  examine 
an;  witneas  who  inav  be  produced  b;  either  partj,  ou  or  before  a  daj  ap«ai- 
fied  therein,  upua  oral  questions  to  be  put  to  the  wiluesa,  nheu  be  is  pro- 
duced ;  to  take  and  certify  the  depoaition  of  each  witueae  bo  examined  ;  and 
to  return  the  same,  and  the  commission,  immediately  after  the  expiration  of 
the  time  limited  for  the  prodactioD  ot  witneaaes,  according  to  the  direetiona, 
given  in  or  with  the  commiBsion. 

g  898.  An  order,  directing  Chat  depositions 
lime  within  nhich  they  must  be  taken,  and  the 
be  returned.  It  may  also  contain  such  sdditioi 
ent  vith  the  next  section,  vith  respect  Co  the  time  and  muuner  of  giving 
notice,  as  the  court  or  judge  deens  proper.  Tbe  order  must  be  entered  in 
the  clerk's  office;  und  a  certified  copj  thereof  must  be  annexed  t«  escb 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the  followilig 
sections  of  this  article. 

g  899.  A  deposition  may  be  taken,  puraaant  to  such  an  order,  before  a 
person  mutually  'agreed  upon  by  the  parties,  or  a  cbancellor,  or  a  judge  of 
a  court  of  record,  of  the  mayor  or  other  chief  maicistrate  of  a  cit;,  or  ■  jus- 
tly of  the  peace  of  the  State  or  Territory,  where  the  witness  is  ;  who  is  not 
oounsel  or  attorney  for  either  party,  and  would  notbediaqnalificd,  bj  reaaoii 
of  affinity  or  conBanguinity  to  a  party.  Or  intflreat  in  the  event,  from  serrlng 
as  a  juror  upon  ttie  trial  of  the  action,  within  tbe  State.  Written  natioe  OT 
tha  time  and  place  of  caking  a  deposition,  specifying  the  name  of  the  wit- 
ness, and  the  person  before  whom  it  will  be  takei;,  must  be  serred  by  tbe 
party,  at  whose  instance  it  is  taken,  upon  Che  attorney  for  the  advene 
party.  Tbe  time  for  serving  auch  a  notice  must  be,  at  least,  five  judicial 
days  before  the  depositlDii  is  taken  ;  and  one  judicial  day,  in  addition,  tat 
Mcb  fifty  miles,  by  the  usual  route  of  travel,  between  the  residence  of  tbe 
■tlomey  for  the  adverse  party,  and  tbe  place  where  tbe  deposition  is  lo  be 
Ukon. 

§  900.  Upon  the  examination  of  a  witness,  without  written  interroga- 
tories, by  virtue  of  a  commisaioo,  or  of  an  order  to  take  depoaitiona,  tbe 
commissioner,  or  the  person  before  whom  the  depoaition  is  taken,  mosl 
take  down,  or  cause  to  be  taken  down,  as  prescribed  in  the  next  section,  tbe 
Eubatanco  of  the  witnesa'B  testimony;  unless  he  is  diiected,  in  the  comnuv- 
Sion  or  the  order,  or  required  by  the  person  appearing  for  either  puiy,  la 
ineert  in  the  deposition  an;  or  all  of  the  questions  or  answers,  word  fqf , 
vofd.  Vahea  Ibe  commiasion  ot  order  otherwise  ilirecta,  the  person,  appeati- 
^  for  altber  putj,  Disy  ask  any  qoestioo, '*hich  he  deems  propar,  and  Ihi 
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YitoMs'e  answer  must  be  taken  accordingly,  the  objections  thereto  being 
reserred,  without  being  specified  at  the  time  of  examination.  A  copy 
^  this  section  most  be  annexed  to  each  commission  to  take  testimony  with- 
out written  interrogatories,  and  to  each  certified  copy  of  an  order  to  take  a 
deposition. 

§  901.  The  person,  to  whom  a  comn^ssioo  is  directed,  or  before  whom  a 
deposition  is  taken,  unless  otherwise  expressly  directed  in  the  commission, 
or  in  the  order  for  taking  the  depositions,  must  execute  the  commission,  or 
(bo  order,  as  follows : 

1.  He  must  publicly  administer,  to  each  witness  examined,  an  oath  or 
iflBnnation  to  testify  the  truth,  the  whole  truth,  and  uothing  but  the  truth, 
as  to  the  matters  respecting  whic.^  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing,  or  cause 
it  to  be  reduced  to  writing,  by  a  disinterested  person.  After  it  has  been 
carefully  read,  to  or  by  the  witness,  it  must  be  subscribed  by  the  witness. 

9.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the  witness,  oi 
other  person  having  it  in  his  custody,  does  not  surrender  it,  a  copy  thereof, 
must  be  annexed  to  the  deposition  to  which  it  relates,  subscribed  by  the 
witness  proving  it,  and  numbered  or  otherwise  identified,  in  writing  there- 
upon, by  the  con^missioner,  or  person  taking  the  deposition,  who  must  sub* 
Bcribe  Ms  name  thereta 

4.  The  commissioner,  or  person  taking  the  deposition,  must  subscribe 
his  name  to  each  half  sheet  of  the  deposition ;  he  must  annex  all  the  deposi' 
tions  and  exhibits  to  the  commission,  or  to  a  certified  copy  of  the  order  for 
taking  the  deposition,  with  the  certificate  specified  in  the  next  section  ;  and 
he  most  close  them  up  under  bis  seal,  and  address  the  packet,  to  the  clerk 
of  the  court,  at  his  official  residence. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order,  to  return 
the  same  through  the  post-office,  he  must  immediately  deposit  the  packet, 
so  addressed,  in  the  post-office,  and  pay  the  postage  thereon. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order,  to  return 
the  same  by  an  agent  of  the  party,  ai  whose  instance  it  was  issued  or  grant- 
ed, the  packet  so  addressed  must  be  delivered  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one  or  more 
of  them  may  execute  it,  as  prescribed  in  this  and  the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each  commis- 
•ion,  or  order  to  take  depositions,  ;*uthorized  by  this  article. 

§  902.  The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposition,  a  cer- 
tificate, substantially  in  the  following  form,  the  blanks  being  properly  filled 
up: 
"  State "  (or  "  Territory  ")  "  of  "  )  „ 

"  County  "  (or  "  parish  ")  "  of  "  f  ■*" 

**  I,  ,  do  certify  thfrt  ,  the  witness,  personally  ap- 

peared before  me  on  the  4ay  of  ,  at  o'clock 

in  the  noon,  at  the  ,  in  the  State  **  (or  "  Territory  '') 

'*of  ,  and  after  being  sworn  "  (or  "  affirmed,^  as  the  case  may 

be),  **  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  did 
dqiose  to  the  matters  contained  in  the  foregoing  deposition,  and  did,  iu  my 
presence,  subscribe  the  same,  and  indorsed  the  exhibits  annexed  thereto. 
And  I  further  certify  that  I  have  subscribed  my  name  to  each  half-sheeC 
thereof,  and  to  each  exhibit.     And  I  further  certify  thiat  «^\»- 

poared  in  behalf  of  the  ,  and  that  «i>i>eax«d  vdlYm^viW 

9fA0  "  ^^ 


g  903.  The  certificate,  Bpeoifled  iu  tbe  last  eection,  ie 


§  904.  If  tUe  pncket,  speuified  ia  section  nine  hundred  and  one  of  tUi 
~  set,  is  delivered  to  nc  agent,  he  tDuat  deliver  it  la  the  clerk,  to  whom  it  ii 
addressed,  or  to  a  judge  to  ttie  court,  either  af  whom  must  receive  am 
open  it,  upon  the  agent  malting  afildavit,  that  he  reireived  it  tram  the  band 
of  the  commiBqioner,  or  the  persan  who  took  the  depoeition,  and  tliat  Ubai 
Dot  been  opened  or  tillered,  Hinue  be  ho  receired  it. 

g  906.  If  tiie  agent  is  dead,  or,  from  siukneBS  or  other  ua£uult;,  is  OB 
able  to  doliver  the  gjackeC  persouullj.  la  preaoriled  iti  tbe  lait  section,  i 
must  be  received,  by  the  clerk  or  judge,  from  the  hands  of  nn;  other  person 
upou  tbe  latter  making  un  affidavit,  tbac  he  received  it  from  the  agent 
that  the  agent  is  ije^id,  or  otherwise  uoable  to  deliver  it;  that  It  has  n« 
been  opeued  or  allered  since  be  received  it,  and  tiiat  he  believes  that  it  hu 
not  been  opened  or  altered,  eiuue  it  came  from  the  hands  of  tba  comtcda 
aioner,  or  the  peraoii  who  took  the  depuaition. 

^  906.  The  clerk  or  judge,  who  receives  aud  opens  tbe  packet,  as  pm 
Ecribad  in  the  last  two  sections,  must  indoise  tbereupon,  and  sign,  a  DMl 
of  the  titae  of  the  receipt  und  opening  thereof,  and  immediately  file  It  i| 
the  office  of  tbe  clerk,  together  with  the  affiduvit  of  the' person,  who  ddiv 
«red  ii  to  him. 

%  907.  If  the  packet  is  traoaroittfid  through  tbe  post-oaice,  the  clerk,  U 
whom  it  is  Hddressed,  mu»t  receive  it  from  the  post-office,  open  it,  indont 
thereupon,  and  sign,  a  like  note  of  the  time  of  the  receipt  and  opeiiiii| 
thereof,  and  immediate);  file  it  in  his  office. 

g  908.  A  commiBHion  ma;  issue,  or  an  order  to  take  depositions  ma;  b 
'  made,  b;  consent,  in  a  case  where  cither  ma;  be  directed  bj  tlie  couit  or  i 
judge,  as  prescribed  in  this  article.  On  filing  a  stipulation  to  that  elTeet 
,.^igned  b;  the  attocne^a  for  the  parties,  the  clerk  must  enter  an  oida 
acuording];  ;  and  thereupon  the  attome;  for  the  part;,  procuriug  the  OrdCR 
ma;  iubtctt  in  the  commission,  or  indorse  upon  or  annei  (o  it,  or  the  wdH 
tbe  DeccBsar;  directions  fur  the  Dxecutioa  aud  return  thereof,  accordinc  M 
^  the  fltipulalioD. 

%  909.  A  commissioD,  or  cop;  of  aa  order  to  take  depoaitiona,  with  fh 
oerlificatea,  reiurns,  depositions,  and  exhibits  thereto  anneied,  must  renuA 
,aa  file  in  the  office  of  Ihe  clerk,  unlesa  otherwise  provided  b;  the  stipuk 
,  tioD  of  the  parties,  or  unless  the  court,  b;  a  special  order,  directs  th^  tl 
be  filed  in  the  office  of  another  clerk.  The;  are  alwajs  open  to  tbe  inspM 
lion  of  the  parties,  cither  of  whom  is.-entilled  to  a  cup;  of  tbem,  or  of  aa} 
^rt  tbei'eof,  ou  pa;meut  of  tbe  fees  alluwed  b;  law. 

g  910.  Where  it  appears,  b;  affidavit,  .that  a  deposition  has  been  fan 
property  or  h-regularly  taken  or  returned  ;  or  that  tbe  personal  attendud 
of  tbe  witness,  upon  the  trial,  could  have  bceu  procured,  with  due  dllindM 
*  b;  a  lubpiBua ;  or  that  tbe  attome;  for  either  part;  has  practicra  tfl 
fraud,  or  unfair  or  overreaehing  conduct,  to  tbe  prejudice  of  the  ad«IM 
'  part;,  in  the  course  of  the  proceeding  ;  an  order,  for  Ihe  supprsiHion  ofw 
deposition,  may  be  mads  by  the  court,  upon  the  application  of  the  fUB 
iggriBved,  upon  notice  to  the  adverse  part;. 

g  Sll.  A  deposition,  taken  and  returned  as  preacribed  in  this  artiol^  .^ 

a  exeaiptiBed  copy  ti^ereof,  if  the  original  is  tiled  in  another  couul;,  mtfi 

tit  ittuppnsaed  at  prescribed  m  the  \ui  «Bin.\Qn,b«T«^'\a«ttd«0( 
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by  either  party.  It  has  the  same  effect,  and  no  other,  as  the  oral  testimonj 
<tf  tbe  witness  would  have ;  and  an  objection  to  the  competency  or  credi* 
Uhj  of  the  witness,  or  to  the  relevancy,  or  substantial  competency,  of  a 
qjoestion  put  to  him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  th« 
witness  was  then  personally  examined,  and  without  being  noted  upon  the 
d^KwitioD. 

§  912.  Upon  dn  application,  made  in  the  supreme  court,  a  superior  city 
eoort,  the  marine  court  of  the  city  of  New  York,  or  a  county  court,  for  a 
eommission  to  be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  language,  the 
order  for  the  commission  may,  in  the  discretion  of  the  court  or  judgCj-direot 
thatwntten  interrogatories  annexed  thereto,  by  way  of  iirect  and  cross- 
examination,  be  framed  in  the  English  language,  and  also  in  a  foreign 
kngoage ;  that  only  the  interrogatories  framed  in  the  foreign  language  be 
yet  to  the  witness ;  and  that  his  answers  be  taken,  and  tbe  certificates  be 
Mde  out,  in  the  same  language.  Where  such  an  oi'der  is  made,  it  mutt 
^vide  for  the  payment,  by  the  applicant,  to  the  adverse  party,  of  a  reason- 
ibleauQ,  fixed  therein,  for  the  expense  of  procuring  the  interrogatories,  in 
Usbdialf,  to  be  translated.  The  judge,  who  tsevUes  the  interrogatories, 
Met  settle  them  in  the  foreign  language,  and  in  the  English  language ; 
nd,  for  that  purpose,  he  may  call  in  the  assistance  of  one  or  more  experts, 
wlioBe  compensation  must  be  fixed  by  the  judge,  and  paid  by  the  applicant. 
When  the  deposition  is  read  in  evidence,  it,  and  the  interrogatories,  must 
^1  be  interpreted  into  the  Engliali  language,  as  if  the  witness,  being  unable  to 
A  ^leak  the  English  language,  was  personally  present  and  testifying. 

S  913.  Letters  rogatory  may  be  issued  from  either  of  the  courts  specified 

ii  the  last  section,  in  its  discretion,  in  a  case  where  a  commission  may  be 

imed,  as  prescribed  in  this  article,  upon  satisfactory  proof,  by  affidavit, 

flat  there  is  good  reason  to  believe,  that  the  ends  of  justice  will  be  better 

proinoted  thereby,  than  by  the  issuing  of  a  commission  ;  notwithstanding 

^-  fitttaoommisskon  can  be  executed,  in  tbe  country  to  which  they  are  sent. 

£il  Letters  rogatory  can  be  issued  only  to  examine  one  or  more  witnesses,  upon 

;:|  viitten  interrogatories,  annexed  thereto ;  which  must  be  framed  and  settled, 

I  tt<l  the  depositions  must  be  retunied,  as  prescribed  in  this  article,  with  re- 

^t  to  the  interrogatories  annexed  to  a  commission,  and  the  depositions 

t^  thereunder. 
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ARTICLE  THIRD. 
Depositions,  takxn  within  the  Stats,  for  usx  without  the  State. 

I U4.  In  what  cases  deposition  may  be  Issued. 

taken.  §  918.  JojBtJce  of  the  peace  may  sab^ 

nS.  Sabpoena  to  witness.  ,J*^^^  wiiJ^tx^. 

tM.  Contents  of  subpoena.  919.  Taking  and  retuTc  of  deporitlou. 

t9.  Subpoena  when  no  commission  is  920.  Penalty  for  not  appearing. 

§914.  A  party  to  an  action,  suit,  or  speciul  proceeding,  civil  or  criminal, 
Koding  in  a  court  without  the  State,  either  in  the  United  States,  or  in  a 
^le^  country,  may  obtain,  in  the  manner  prescribed  in  this  article,  the 
^■tiaony  of  a  witness  within  the  State,  to  be  used  in  the  action,  suit,  or 
Wal  proceeduig. 

{ 916.  Where  a  commission  to   take  testimony,  within  the  State,  has 
"MB  issued  from  the  court,  in  which  the  action,  suit,  or  special  proceedUi^ 
^  'pending;  or  where  a  notice  has  been  given,  or  any  other  proceed\T\^\v%A 
^A^takm,  for  tbe  purpose  of  tAk'ng  the  testimonv.  witViu  vb«t  ^WVifc,  \)xw- 
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S^^  i.i..-«*o        DEPOSITIONS  FOB  C3E  ELSEWHERE. 

■usDt  to  tbe  laws  of  the  Stale  or  oounci7,  wheron 
purauuut  lo  ibtt  lawB  of  tbe  Uoited  States  if  it 
States;  tbe  cammissEou,  notice,  or  otber  pspur,  uutbarjuug  the'-V 
to  be  taken,  maj  be  presenled,  in  behulf  of  the  part;  deairing  U)  i 
to  a,  justiise  of  the  supreme  court,  or  a  uoant;  judge,  irilb  pnMf,  bjit. 
tbst  tbe  (cBtimoa;  of  the  witness  is  inB.terial  to  the  part)'.     The  ]adg«  m 
thereupon  issue  a  subptsua  to  the  citnesa,  commanding  him  to 
tore  the  oommisaiooer  uanied  in  tbe  oomtniaaiaa ;  or  before  scoi 
within  tbe  State,  for  the  State,  Territory,  or  foreign  Gountrj,  in 
notiL-e  iras  given,  or  tlie  proceedicg  tnlcca  ;  or  before  the  officer  dt 
in  the  oommiaBiDn,  notice,  or  other  paper,  bj  hie  title  of  office ;  at  a 
and  place  speclbed  ia  the  eubpoana,  to  teatifj  in  tbe  action,  suit,  or  cp 
proceeding. 

g  die.  The  place,  where  tbe  witness  ia  commanded  to  attend,  mm 
within  tbe  connt;  in  nhich  he  reaidea  or  bdjoutds  ;  or,  if  it  is  in  ani 
county,  not  more  than  fort;  milea  dii^tance  from  bis  residence,  or  tbe  fit 
of  his  sojourn. 

g  917.  [am'd  1S71.]  Where  an  action,  suit,  or  special  proceadiiv 
pending  io  a  court  of  another  State,  or  of  a  Territor;,  or  of  the  Uul 
States,  and  proof  is  made,  by  affidavit,  to  tbe  satisfaction  of  a  juatiM 
the  supremo  court,  or  a  county  judge,  as  follows : 

1.  That  a  person,  residing  ur  Bojouraiug  tritbin  the  state,  is  a  mttei 
witness  for  either  party. 

%  That  a  commisaiou,  to  take  the  testimony  of  the  witneae,  has  not  bt 

3.  That,  according  to  tbe  course  and  pracCii-c  of  the  co'trt,  in  which  I 
action,  suit.  Or  special  proceeding  is  pending,  the  deposition  of  a  vitM 
taken  aH  the  one  applied  for  ia  required  to  be  taken,  ia  anthorlzad  W' 
receiicd  in  evidence  on  the  trial  or  bearing. 

The  judge  must  iaaus  a  subposua,  coiamanding  the  witnass  to  app 
before  bim,  at  a  specified  time,  and  nt  a  place  within  tbe  countr  in  whidll 
witness  reaides  or  eojourna,  to  testify  in  tbe  action,  suit,  oi   special  p 

g  918.  [am'd  187T.]  Where  proof  ia  made,  by  affidavit  or  ntherwiMi 
tbe  aatiaCaction  of  a  justice  of  the  peace  ; 

1.  That  a  oivU  action,  suit,  or  apecial  proceeding  ii  pending  in  a  oonni 
another  Stale,  or  of  a  Territory,  or  of  the  UQlted  States. 

1.  Tliat  a  persoD,  residing  or  sojourning  in  llit'  town  or  oitj,  ia«rhk&. 
Jniticc  resides,  il  a  material  witnesa  for  either  parly. 

3.  That  according  to  the  practice  of  tiie  court,  in  which  the  action,  ■ 
«r  special  proceeding  is  peuiliiig,  the  deposition  of  a  witness,  tnken  u 
one  applied  fur  is  required  to  lie  taken,  ia  authorized  to  be  refeired  hli 
dance  on  tbe  trial  or  hearing. 

The  justice  mu^t  issue  a  Eiibpcnna,  commanding  the  witneps  to  tpf 
vfore  him,  at  a  E[>ecihed  time,  and  at  a  place  within  the  town  or  cjlf 
irhich  the  witness  reaides  or  Eojanrns,  to  testify  in  tbe  action,  suit  or  apt 

PK3(¥lldillg, 

g  919.  The  ofBcer  before  whom  a  witness  appears,  in  a  case  apedBal 
lhi£  article,  must  take  donu  bis  testimony  in  » riling;  and  must  eertiffi 
transmit  it  to  the  court,  in  which  the  action,  suit,  or  special  prooeeluq 
pending,  as  the  prac^ce  of  that  court  requires, 
§  MO.  X  person,  who  fails  to  appear,  at  tbe  time  and  place  apecifiald 
i-.'hpaaa,  is^aed  as  prescribed  in  xVia  BTV\c\e,  nud  duly  urved  npoo  bla| 
II 
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;  or  to  subscribe  his  deposition,  when  conectly  taken  down ;  it 
he  penalties,  which  would  he  incurred  in  a  like  case,  if  he  was 
d  to  attend  the  trial  of  an  action  in  a  justice^s  court ;  and,  for 
3se,  the  officer,  before  whom  he  is  required  to  appear,  poflooises 
vers  of  a  justice  of  the  peace  upon  a  trial. 

TITLE  IV. 
Doeumentarj/  Evidenee. 

.  Docnineatary  eyidence,  as  a  enbstitiite  for  oral  testimony. 
.  Proof  of  a  document  execated  or  remaining  within  the  State. 
.  Proof  of  a  document  remaining  in  a  court  or  public  ofllce  of  tiM 
United  States,  or  executed  or  remaining  without  the  State. 

ARTICLE  FIRST. 

JMBNTAKT  SYIDENCS,    AS   A   SUBSTITUTB   FOR  ORAL  TB8TIM0NT. 

ain  official  certificates,  evi-       §  986.  Affidavit  of    printer,   etc.,   evl 

ice.  dence. 

iflcate,  etc.,  on  file,  evidence.  927.  Id.;  of  service  of  notice. 

iry^s  certificate,  evidence.  928.  Marriage  certificate,  evidenee. 

uy*B  protest  and  memoran-  929.  Book    of    foreign  corporation  ; 

n ;  wnen  evidence.  when  evidence. 

>f  of  presentment,  etc.,  of  980.  When  a  copy  thereof  is  evidence. 

eign  biUs.  911.  How  copy  to  be  verified. 

Where  the  officer,  to  whom  the  legal  custody  of  a  paper  belongs, 
mder  his  hand  and  official  seal,  that  he  has  made  diligent  examltaa- 
8  office,  for  the  paper,  and  that  it  cannot  be  found,  the  oertificats 
ptive  evidence  of  the  facts  so  certified,  as  if  the  officer  personally 
>  the  same. 

Where  a  public  officer  is  required  or  authorized,  by  special  pro* 
law,  to  make  a  certificate  or  an  affidavit,  touching  an  act  per- 
'  him,  or  to  a  fact  ascertained  by  him,  in  the  course  of  his  official 
I  to  file  or  deposit  it  in  a  public  office  of  the  State ;  the  certificate 
it,  so  filed  or  deposited,  or  an  exemplified  copy  thereof,  is  pre* 
evidence  of  the  facts  therein  alleged,  except  where  the  effect 
declared  or  regulated,  by  special  provision  of  law. 

[afn!d  1877.]  The  certificate  of  a  notary  public  of  the  State, 
hand  and  seal  of  office,  of  the  presentment  by  him,  for  accept 
lyment,  or  of  the  protest,  for  non-acceptance  or  non-payment,  of 
>ry  note  or  bill  of  exchange,  or  of  the  service  of  notice  thereof  on 
the  note  or  bill ;  specifying  the  mode  of  giving  the  notice,  the 
ace  of  residence  of  the  party  to  whom  it  was  given,  and  the  post- 
est  thereto  ;  is  presumptive  evidence  of  the  facts  certified,  unless 
against  whom  it  is  offered,  has  served  upon  the  adverse  party, 
leading,  or,  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
fidavit,  to  the  effect,  that  he  has  not  received  notice  of  uon-accept- 
f  non-payment  of  the  note  or  bill.  A  verified  answer  is  not  suffi- 
1  affidavit,  within  the  meaning  of  this  section. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
bsence  or  removal,  so  that  his  personal  attendance,  or  his  testi- 
not  be  procured,  in  any  mode  prescribed  by  law,  his  original  pro- 
-  his  hand  and  official  seal,  the  genuineness  thereof  being  first  duly 

presumptive  evidence  of  a  demand  of  acceptance,  or  of  pay- 
ein  stated ;  and  a  note  or  memorandum,  personally  made  or  ai^ed 

the  foot  of  a  protest,  or  in  a  regular  register  of  of&ciaY  acX^^Vt^X 

preBumptive  evidence  that  a  notice  of  noii-aooevtance  ox  \iOU- 
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payment  was  sent  or  delivered,  at  the  time,  «nd  in  the  mumer,  ilt 
the  DOtB  Dr  meuioruidiun. 

^  926.  Proof  of  the  ppesentraent,  tor  Heceptance  or  pajmenl,  of  a  . 
ialar;DU(aurbilluraKuhaage,iujat>la  in  another  State,  or  in  a  Terrilorjf 
or  forrtgn  country,  or  of  a  protest  of  the  note  or  bill,  for  non-ai 
BOO-payniBQl,  or  of  the  service  of  notice  thereof,  on  a  panj  t( 
bill,  may  be  made,  in  noy  mauner  aulboiized  by  the  laws  c 
Territory,  or  connty,  where  it  waa  payable. 

g  926.  lam'd  1S77.]  The  aSdarit  of  tlio  printer  or  publisbH  of  I 
oewBpaper,  published  within  the  State,  or  of  hia  foremaQ  or  principal  cleA 
■bowing  llie  publication  o!  a  notice  or  olher  advertisement,  autboriied  « 
required,  by  a  law  of  the  State,  lo  be  published  in  that  newspaper,  umcr'' 
to  a  printed  copy  of  the  notice  or  other  advertisement,  may  be  r 
in  evidence  ;  and  is  preeamptive  evidence  of  the  publication,  and,  tlM.1 
the  matters  Btatfc!  thei'ein,  showing  that  the  deponent  is  authorbied  10  mil 
the  aOidaTit.  But  thia  section  does  not  apply  to  a  case,  where  tbe  sBdU 
is  required  by  law  to  be  filed,  uuleea  it  has  been  duly  filed  ;  or  to  k  m 
where  the  mode  of  proving  a  publication  ia  otherwise  apecioll;  praacnt 

§  927>  Where  it  is  necessary,  upon  tbe  trial  of  an  action,  to  prow  | 
BerWce  of  a  DOtiiv,  an  affidavit,  showiog  the  service  to  have  been  mtda  I 
the  person  making  the  affidavit,  is  presumptive  evidence  of  the  serfil 
upon  Grat  proving  that  he  ia  dead  or  inaane,  or  that  his  personal  attendu 
oannot  be  compelled,  with  due  diligence. 

§  928.  lam'd  1879.]     An  original  certificate  of  a  marriage,  wl^n  I 
State,  made  by  the  minister  or  magistrate  by  whom  it  was  soleoinized ; 
original  entry  thereof,  made,  pursuant  to  law,  iji  the  office  of  the  uleril' 
city  or  town,  within  the  State ;  or  a  copy  of  the  certificate,  or  of  the  i 
duly  certified,  U  presumptive  evidence  of  the  marriage. 

§  939.  Wbere  a  party  wishes  to  prove  an  act  or  transactic 
oorporation,  the  book  or  books  of  the  corporation  may  be  used  tor 
potpose,  as  presumptive  evidence,  wliether  any  or  all  of  tbe  partie# 
are  not  members  of  the  corporation. 

g  930.  If  an  original  book  is  not  produced  at  the  trial,  as  . 
the  last  section,  a  copy  thereof,  or  an  entry  therein,  vcri&ed  as  pi 
in  the  nest  seclion,  may  be  used,  with  like  effect  as  the  original 
proiltled  that  the  p-irty,  intending  to  use  the  ropy,  gives  the  advetsa 
at  least  (en  daya'  aotice  of  his  iotention,  apecifyin);  hriefiy  ihe  nature  ' 
evidence  propoaed  1«  be  given.  But  this  and  the  next  section  do  not 
where  Ihe  foreign  corporation  ia  a  party  to  the  action,  and  seeks  lo 
iti  own  act  or  transaction,  in  its  own  behalf. 

§  931.  The  copy  muat  be  verified  by  tho  depoaitioa,  taken  as  presi 
by  law,  or  the  oral  teatiajoirr,  taken  at  tbe  trial,  of  the  person  who  wL 
01  of  a  person  who  bus  eiamioed  and  compared  it  with  the  origlital  9 
or  the  entry  therein.  The  witness  must  testify  that  tbe  copy  prodnr 
correct ;  that  he  made  it,  or  compared  it  with  the  original ;  and  IT 
then  knew  ibal  the  original  book  so  copied,  or  containing  ibe  ei ' 
the  book  of  ihe  corporation ;  or  that  it  was  then  acknowledged  V 
be  Bach,  by  an  officer  or  receiver  of  the  corporation,  or  a  person  ha  ._, 
custody  thereof,  naming  the  person  who  made  ibe  ackaawledgaianl ; 
he  must  specify  wbere,  and  in  whose  custody,  the  original  wai"  ■■   -  — 
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ARTICLE  SECOND. 

V  OF  ▲  DocmCXNT,  XXEOUTED  OB  REMAINING  WITHIN  THX  StATI. 

ntes,  etc.;  how  proved.  %  937.  What  inrtnimentt  maj  be  so- 

les of  records  and  papers  in  knowledged. 

tain  offices,  prctsomptive  evi-  988.  Justice's  docket  and  timiiflofipt 
ice.  evidence  before  him. 

of  papers  filed  with  town  969.  Transcript  from  jostice^s  docket, 
rk.  evidence  generally. 

reyance,  when  acknowledged,  940.  Other  proof  of  proceedings  befiM 
record,  or  transcript  of  re-  jaetlce. 

rd,  evidence.  941.  Charter,     ordinances,     etc.,     of 
1  evidence  may  be  rebutted.  cities  and  villages. 

[am^d  1877.]  A  statute  or  joint  resolution,  passed  by  the  Legis- 
the  State,  may  be  read  in  evidence  from  a  newspaper,  designated 
bed  by  law,  to  publish  the  same,  until  six  months  after  the  close 
98ion  at  which  it  was  passed ;  and  at  any  time,  from  a  volume 
ider  the  direction  of  the  Secretary  of  State. 

[am^d  1879.]  A  copy  of  a  paper  filed,  kept,  entered,  or  record- 
Mit  to  law,  in  a  public  office  of  the  State,  the  officer  having  charge 
has,  pursuant  to  law,  an  official  seal ;  or  witk  the  clerk  of  a  court 
ite ;  or  with  the  clerk  or  secretary  of  either  house  of  the  Legisla- 
f  any  other  public  body  or  public  board,  created  by  authority  of  a 
3  State,  and  having,  pursuant  to  law,  a  seal ;  or  a  transcript  from 
kept,  pursuant  to  law,  in  such  a  public  office,  or  by  such  a  clerk 
.ry,  is  evidence,  as  if  the  original  was  produced.  But  to  entitle  it 
i  in  evidence,  it  must.be  certified  by  the  clerk  of  the  court,  under 
and  the  seal  of  the  court ;  or  by  the  officer  having  the  custody  of 
lal ;  or  his  deputy  or  clerk,  appointed  pursuant  to  law,  under  his 
eQ  and  the  hand  of  the  person  certifying,  or  by  the  presiding  offi- 
tary,  or  clerk  of  the  public  body  or  board,  appointed,  pursuant  to 
r  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or  secre- 
ther  house  of  the  Legislature,  under  the  official  seal  of  the  body 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a  town 
a  transcript  from  a  record  kept  therein,  pursuant  to  law,  certified 
WTL  clerk,  is  evidence,  with  like  effect  as  the  original. 

A  conveyance,  acknowledged  or  proved,  and  certified  in  the  naii- 
ribed  by  law,  to  entitle  it  to  be  recorded  in  the  county  where  it  is 

evidence,  without  further  proof  thereof.  Except  as  otherwise 
prescribed  by  law,  the  record  of  a  conveyance,  duly  recorded, 
te  State,  or  a  transcript  thereof,  duly  certified,  is  evidence,  with 
b  as  the  original  conveyance. 

The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a  con 
)r  the  record,  or  the  transcript  of  the  record,  of  such  a  conveyance, 
iclusive ;  and  it  may  be  rebutted,  and  the  effect  thereof  may  be 
,  by  a  party  affected  thereby.  If  it  appears  that  the  proof  was 
m  the  oath  of  an  interested  or  incompetent  'witness,  the  convey- 
the  record  or  transcript  thereof,  shall  not  be  received  in  evi- 
til  its  execution  is  established  by  other  competent  proof. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange,  or 
may  be  acknowledged,  or  proved,  and  certified,  m  tVv^  maxmsit 
l'  by  law  for  taking  and  certifying  the  acknowledfpneni  ox  v^cocd 


CENTARY  ETIDEtrOft  '^^^^^ 
eupnn  it  a  avldeilM,  •■  If  I 

^  938.  The  douket'book  of  a  juslii^e  of  ibe  peace,  urithin  the  SUd 
IraiiBcript  Ibereof,  uartified  by  him,  ia  evidenne  before  bim,  of  loj  i 
required  br  law  to  be  entered  by  bim  (herein, 

g  939.  A  trBDBcript  from  the  docliet-boob  of  a  juetive  of  ths 
nithin.  Che  State,  Bubscribed  b;  him,  and  aoltientiuated,  bj  a  certfSc 
the  olerb  of  the  count}'  in  which  the  justice  reeidea,  under  bis  bui 
official  seal,  to  the  effect,  thst  the  person,  snbacribing  he  tranEcripl 
M  the  date  of  the  judjnnent  tbereio  mentioned,  a  juaticc  of  tbe  pei 
that  count]' ;  itnd  that  tbe  clerk  iB  ucquiiinted  witb  bis  handwritinj 
*erilj  beheves  that  the  eigcature  to  the  trniiscript  is  genuine  ;  ia  evidei 
■n;  matter  stated  in  the  trunacript,  which  is  required  by  law  to  [be]  fl 
bj  the  jastice  in  hie  dooket-book. 

g  9U.  \am'd  1817.]  The  proceedings  in  an  action  broitghl,  or  a  a 
proceeding  instituted,  before  a  justice  of  tbe  peace,  within  the  StaU 
also  be  proTtd  bj  the  oalh  of  the  justice.  In  case  of  his  death  or  ab 
they  may  be  proved  b;  the  originul  mloutea  of  tbe  proceedings,  Id 
hin,  parsnant  to  law,  acoompBiiied  with  proof  of  his  hHudwriting ;  a 
copy  of  the  minulea,  sworn  lo,  by  a  competent  witneaa,  as  haTing 
compared  with  the  original  entries,  with  proof  that  those  entries  n 
tbe  handwriting  of  the  justice. 

-iA-''   Ordinances,  et    cetera,    of    oltles,    vlllaseA 


M^  o°"'r"te  '^'"of'''"^^i 
Tiil^br  of  a  local  board  of  heolth  of  a  pits,  town  or  incorporated  »i 
or  of  a  board  of  supeivifiorg,  within  the  stute,  may  be  read  in  etic 
-■       -  -•  '         -■-    ■  ■)y  the  city  clerk,  villaaec"    '     ' 


.  may  be 
^thertroro  a  copy  thereof,  certiaed  by  thc^ciy-  clerk,  villaae  olert,  Bll 

il  bysnthoritri 
ity.or  the  board.)!  ttusteea  of  the  village, « 
the  city,  town  ur  village,  or  ths  bosirtl  ot  t 

ARTICLE  THIKD. 

i   CODBT    OB    PDBUO    OiM 


I  Ha.  Frinled  copiee  o!  lairi  or  motber  i  948.  Transcript  ot  docket,  etc. 

Stale,  elQ.  tlcB  of  fldJQlnhw  Siala. 

S43.   Oopies   of  rccnrdi    oC    Dalled  949.  Id.;  how  sDlhenttcated. 

M.  Id,-,  of  documeDlB  on  Ble  In  de-  951.  Proof  may  terebatled. 

paTtini:D1s  or  United  Stntcii.  933.  Copiea  or  records     * 

ME.  Kecord  of  biil   oT  sale,  etc,  of  rpreigu  cooatrlaa  ; 


M.  CoDTOJaBCO  Ql 


veyaneo   of   land   without   the  B6S.  Bocord  EskJeiicO. 

State.  SW.  DocDiUFDW  from  torelan 

tries ;  how  aathestlBaM. 

g  942.  A  primed  copy  of  a  Btatule,   or  other   writteo   law,  of  H 

State,  or  of  a  Territory,  of  a  foreign  country,  or  a  printed  copy  of'i 

lunation,  edict,  decree,  or  ordinance,  by  tbe  executive  power  thweol 

Uuned  in  a  book  or  publication,  purportihg  ot  proved  to  hare  bM 

/iibad  by  Che  authority  thereof,  or  pioved  to  be  commonly  adRglfl 

*Tideac«  of  Ibe  eiisliog  law,  in  the  iulkiil,  i.nl]anals  thereof,  it  jpeg 

'f  r»  eridtnoe  of  the  statate,  law,  proclaiOBii^fnL,  «d^cV,  <ks«(«ft.  m  i»dl 


m  DOOUMENTART  EVIDENCE.  §§  MS -949 

[he  anwritten  or  commcm  law  of  another  State,  or  of  a  Territory,  or  of  a 
•reign  coontry,  may  be  proved,  as  a  fact,  by  oral  eyidence.  The  books  of 
eports  of  cases,  adjudged  in  the  courts  thereof,  must  also  be  admitted,  as 
nBomptiye  eyidence  of  the  unwritten  or  common  law  thereof. 

§  M3.  A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of  the 
'nited  States,  is  evidence,  when  certified  by  the  clerk  or  officer,  in  whost 
Btody  it  is  required  by  law  to  be. 

§  944.  [am*d  1877  &  1879.]  A  copy  of  a  record  or  other  paper,  remain- 
g  in  a  department  of  the  gpTcrnmeut  of  the  United  States,  is  evidence, 
bta  certified  by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
lat  de|Mirtment ;  or  when  certified  by  the  officer  in  whose  charge  it  is,  pur- 
umt  to  a  statute  of  the  United  States  or  otherwise  in  accordance  with  a 
fttate  of  the  United  States,  relating  to  certifying  the  same.  The  record 
!  the  observations  of  the  weather,  taken  under  the  direction  of  the  signal 
arice  of  the  United  States,  when  certified  by  the  officer  in  charge  thereof, 
<  the  place  where  they  were  taken  and  are  kept,  is  presumptive  evidence 
'  the  matters  of  fact  stated  therein. 

§  946.  The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  convey- 
loe  of  a  vessel,  belonging  to  a  port  or  place,  within  the  United  States, 
«orded  in  the  office  of  the  collector  of  customs,  where  the  vessel  is  regis- 
led  or  enrolled,  which  was  acknowledged  or  proved,  before  it  was  recorded, 
.  like  manner  as  a  deed  to  be  recorded  within  the  State ;  or  a  transcript  of 
leh  a  record,  duly  certified  by  the  collector ;  is  evidence,  with  the  like 
Eect  as  the  original. 

§  946.  A  conveyance  of  real  property,  situated  without  the  State,  ac- 
lowledged,  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded 
ithin  the  county  wherein  it  is  offered  in  evidence,  is  evidence,  without 
irther  proof  thereof,  as  if  it  related  to  real  property  situated  within  the 
iate.  A  conveyance  of 'real  property,  situated  within  another  State,  or  a 
srritory  of  the  United  States,  which  has  been  duly  authenticated,  accord- 
g  to  the  laws  of  that  State  or  Territory,  so  as  to  be  read  in  evidence  ia  the 
>urt8  thereof,  is  evidence  in  like  manner. 

§  947.  An  exemplification  of  the  record  of  a  conveyance  of  real  property 
tnated  without  the  State,  and  within  the  United  States,  which  has  been 
corded  in  the  State  or  Territory,  wliere  the  real  property  is  situated,  pur- 
int  to  the  laws  thereof,  when  certified  under  the  hand  and  seal  of  the 
Boer,  having  the  custody  of  the  record,  is,  if  the  original  cannot  be  pro- 
iced,  presumptive  evidence  of  the  conveyance,  and  of  the  due  execution 
ereof. 

g  948.  A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
ithin  &n  adjoining  State,  of  a  judgment  rendered  by  him  ;  a  transcript  of 
8  minutes  of  the  proceedings  in  the  cause,  previous  to  the  judgment ;  or 
an  execution  issued  thereon  ;  or  of  the  return  of  an  execution  ;  when 
becribed  by  the  justice,  and  authenticated  as  prescribed  in  the  next  sec- 
m,  is  presumptive  evidence  of  his  jurisdiction  in  the  cause,  and  of  the 
itters  shown  by  the  transcript. 

§  949.  Such  a  transcript  must  be  authenticated  by  a  certificate  of  the 
nice,  annexed  thereto,  to  tlie  effect,  that  it  is  in  all  respects  correct,  and 
It  he  had  jurisdiction  of  the  cause  ;  and  also  by  a  certificate  of  the  clerk 
prothonotary  of  the  county,  in  which  the  justice  resided  at  the  time  of 
idering  the  judgn>ent,  under  his  hand  and  tlie  seal  of  thecowxl  ol  ^oixi- 
o  pleas,  or  other  county  court  of  tbe  county,  to  the  effect  XYvaX  \.Vve  ^«r 


I 


g§  000-966  DOCUMENTARY  EVIDENCK. 

MD,  BiitMoribing  the  cerliGcalc  attached  lo  ihe  transcri^ 
of  tbe  judgioeat,  &  jnallce  of  the  peBi:e  af  thai  counljj 

^  950.  The  judgment  and  other  proceeding?,  md  the  juBlice's  •nthorilf 
to  render  the  judgment,  may  uUo  be  proved,  bj  tbe  production  of  tl^ 
docket,  or  of  n  copy  of  a  judgment  or  other  proceedin^H ;  and  tka  W 
teatimonj  of  the  justice,  to  the  truth  and  correctneaa  tbereot,  and  to '' 
autboritj  to  render  tbe  jadgmeat. 

§  961.  The  last  three  sections  do  not  prerent  tbe  introdnd 
to  controTert  any  of  the  proof,  in  relation  to  Che  validity 
therein  specified . 

g  B62.  A  copy  of  b  tecoid,  or  other  judicial  proceeding, 
foreign  country,  ia  evidence,  when  authenticated  aa  foUows : 

1.  By  the  atleetation  of  the  clerli  of  Ibe  coort,  with  the  sealof  thgcolnl 
afiied,  or  of  the  officer  in  nhose  custody  the  record  is  legally  liept,  i  "~ 
the  Beat  of  his  office. 

S.  By  tt  certificate  of  the  chief-jiidee  or  presiding  magistrate  of  iLe  i 
to  the  effect,  that  the  person,  so  uteatiug  the  record,  is  the  olerfc  rfl 
eoarC;  or  that  he  is  the  officer,  in  whose  custody  tbe  '  '  '   ' 

Imw  lo  be  kept ;  and  that  his  signature  lo  the  attestatio 

S.'  By  the  certiiioate,  under  the  great  or  principal  seal  of  the  goi 
under  whose  authority  the  court  is  held,  of  the  Secretary  of  State,  or  < 
officer  having  the  cunlody  of  that  seal,  to  the  effect,  that  the  conrt  ii 
eonetituted,  spevifying  generally  the  nature  of  its  jurisdiction 
■ignature  of  the  cliief-judge  or   presiding  magistrate,  to  t 
■pacified  in  the  last  gubdiitaion  is  genuine. 

§  9&3.  A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  Don 
foreign  country,  attested  by  the  seal  of  ^e  court,  io  nhicb  it  remalni 
also  be  admitted  in  evidence,  upon  due  proof  of  the  following  lauls : 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  tb*  tM 
oal,  and  ia  an  eiiict  transcript  of  the  whole  of  the  original. 

B.  That  the  original  was,  when  the  copy  was  made,  in  tbe  custodj  ( 
elerk  of  the  court,  or  other  officer  legally  having  charge  of  it. 

3.  That  the  attestation  is  genuine. 

I  964.  [nm'J  1S1T.]  Nothing  in  this  article  is  to  be  construed,  U  i 
Ing  the  effect  of  a  record  or  other  judicial  prcce«diag  of  a  foreign  va 
authenticated,  ao  ^a  to  be  evidence. 

§966.  [added  1898.]  All  mapB,  HurveyB,_  and  offidal  rec 
which  shall  have  been  ou  record  or  on  fllu  in  the  office  of  ei 
the  iBgislcr  of  the  city  and  county  of  New  York,  or  tbe  surrogal^ 
«iid  city,  or  any  of  the  courts  of  record  of  said  city,  or  the  cleti 
thecity  andcoQuiy  of  New  York,  or  any  of  the  depart menlsol 
city  aa  enumemted  in  section  thirty-four  of  the  New  Tork  d^yi 
soiidalioD  act  (chapter  four  hundred  and  teu,  laws  of  eighteen  I 
dred  and  elglity-two),  or  in  the  office  of  the  registers,  snirofl 
commissionera  of  putilio  works,  or  kindred  deparlmcDt  or  pan 
pattment.  for  a  period  of  twenty  years  or  upwards  prior  to 
■trial,  shall  be  presumptive  evidence  of  their  contents,  and  -*" 
receivable  in  evidence  ns  such  upon  any  trial  in  any  of  the  i 
llita  Btate,  in  any  controversy  pending  therein,  between  any 


§966.  [aia'd  i8T7.]  A  copy  ol   a  pateTit,  reootd  or  other  d( 

^mainiag  of  record  in  u  public  ofRce  ot  n  Soiei^  eou.iAtt,  cafCSwA  _.._ 

'""'-"--'  that   oouniry,  >s  eiiAeiK* '"\«ii  «.M<.'auiwMA 


follo> 
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Bd  by  the  governor  to  take  the  proof  or  acknowledji^ment  of  de^ 
soantry,  to  the  effect  that  the  patent,  record  or  document  is  of  record 
ublic  office,  and  that  the  copy  thereof  is  correct  and  certified  in  due 

'  a  certificate  under  the  hand  and  official  seal  of  the  Secretary  of 
;iiexed  to  that  of  the  commissioner,  to  the  same  effect  as  prescribed 
for  the  authentication  of  the  certificate  of  such  a  commissioner,  upon 
fanoe  to  be  recorded  within  the  State.  The  oertificute  of  the  ocn- 
»r,  thus  au^^^henticated,  is  presumptive  evidence  that  the  copy  of  th< 
record  or  document  is  certified  according  to  the  form  in  use  in  the 
country. 

TITLE  V. 
Miseellaneozu  provisions, 

orm  of  certificates  to  copies,  etc.  stamped  ;  bnt  private  seal  not. 

ertificate  most  be  sealea.  §  961.  Sarrogates,  clerks,  etc.,  to  search 

naliflcatioa  of  last  section.  flies,  and  to  certify,  etc. 

ablic  or  corporate  seal  may  be  002.  Saving  clauBe. 

7.  Where  a  transcript,  exemplification,  or  certified  copy  of  a  record 
r  paper,  is  declared  by  la'^v  to  be  evidence,  and  special  provision  ia 
ie  for  the  form  of  the  certificate,  in  the  particular  case,  the  person, 
sed  to  certify,  must  state,  in  his  certificate,  that  it  has  been  com- 
y  him  with  the  original,  and  that  it  is  a  correct  transcript  therefrom, 
the  whole  of  the  original 

B.  If  the  officer,  or  ths  court,  body,  or  board,  in  whose  custody  an 
paper,  specified  in  the  last  section,  is  required  to  be,  by  the  laws  of 

te,  or  of  another  State,  or  of  the  ITnited  States,  or  of  a  Territory 
or  of  a  foreign  country,  has,  pursuant  to  those  laws,  an  official  seal, 

ificate  mu»t  be  attested  by  that  seH.     If  the  certificate  is  made  by 

k  of  a  county,  witnm  the  State,  it  must  be  attested  by  the  seal  of 

ttty. 

9.  [^am^d  1877.]  The  last  section  does  not  require  the  seal  of  a 
>  be  affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  there- 
itry  made,  where  the  copy  is  used  in  the  same  court,  or  befcre  an 
hereof ;  or,  in  the  supreme  court,  where  it  is  used  in  a  circuit  court, 
irt  of  oyer  and  terminer. 

0.  \am*d  18T7.]  Where  a  seal  of  a  public  officer  or  of  a  corpora- 
luthorized  or  required  by  law,  it  may  be  impressed  directly  on  the 

1.  A  surrogate,  county  clerk,  register,  clerk  of  a  court,  or  other  per- 
ring  the  custody  of  the  records  or  other  papers  in  a  public  office, 
ihe  State,  must,  upon  request,  and  upon  payment  of,  or  offer  to  pay, 
,  allowed  by  law,  or,  if  no  fees  are  expressly  allowed  by  law,  fees  at 

allowed  to  a  county  clerk  for  a  similar  service,  diligently  search  the 
pers,  records,  and  dockets  in  his  office ;  and  either  make  one  or 
inscripts  therefrom,  and  certify  to  the  correctness  thereof,  and  to 
ch,  or  certify  that  a  document  or  paper,  of  which  the  custody  legally 

to  him,  cannot  be  found.     If  he  refuses,  or  unreasonably  neglects 

8,  to  make  such  a  search,  or  to  furnish  such  a  transcript  or  certifi- 
makea  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

2.  Nothung  in  title  fourth  of  this  chapter  prevents  the  ptoot  oi  % 
w  record,  proceeding,  document^  or  other  paper  or  wntmf;^  sl^^cot^ 
M  raJmf  oftbe  aammon  law,  or  by  any  other  cotapeteut  prool. 


DOODHENTIBT  XTIDBKOI. 

CHAPTER    X. 
TRUL8  ;  INCLUDING  JURORS  AND  JURISa 
TITLE     I.— Tbiai, 


tn.  Id.;  wbcQ  diecist^DnBij.  »....  ..u, 

g  963.  The  iasues,  Treated  of  in  this  t-hapler,  are  I 
ViMnled  bj  the  pleadiags.     An   iisue  uriaea  where  a 
(t  law,  ifl  maintained  by  one  pnrt;   and  controverted  by  the  01 
ae  of  two  kind! : 
1.  Otlair;  and 
i.  01  fact 

g  964.  An  lieae  ot  law  arises  onlj  upon  ■ 
iruea,  in  either  of  tbe  folloKing  I'uaea : 

1.  Upon  a  denial,  cuntHiiiei]  i 
Ibe  complaint,  or  upoa  an  alle^, 
rfvAadant  baa  not  saffli'l^nt  knonVc  ^ 


1  Upon  a  similar  denial  or  allegation,  contained  in  the  reply,  witb  res- 
pact  to  a  material  allegation  of  the  answer. 

S.  Upon  a  material  allegation  of  new  matter,  contained  in  the  answer, 
lot  requiring  a  reply ;  unless  an  issae  of  law  is  joined  thereupon. 

4.  Upon  a  material  all^ation  of  new  matter,  contained  in  the  reply  ^ 
nless  an  issue  of  law  is  joined  thereupon. 

§966.  [am'd  1879.]  An  issue,  either  of  law  or  of  fact,  must  be  tried 
18  prescribed  in  this  chapter,  unless  it  is  disposed  of  as  prescribed  in 
eiiipter  sixth  of  this  act    X.  1879,  c.  642. 

§  966.  \am*d  1877.]  Where  an  issue  of  \ayr  and  an  issue  of  fact  arise 
in  one  action,  the  issue  of  law  must  be  first  disposed  of,  except  as  other 
wile  prescribed  in  the  next  section. 

§  967.  [am^d  1877.]  A  separate  trial,  between  the  pUintiff  and  one  or 
■ore  defendants,  of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  til  of  the  issues  of  law,  or  a  change  in  the  order  of  disposition  of  the 
imes,  may  be  directed  by  the  court,  in  its  discretion.  Such  a  direction 
My  be  given,  in  an  order,  made  upou  notice ;  or,  except  where  an  applic-a- 
tiNk  for  such  an  order  has  been  denied,  it  may  be  given,  by  the  judge  bold- 
ly the  term,  where  those  issues  are  regularly  upon  the  calendar  for  trial, 
other  with  or  without  the  entry  of  an  order. 

§  968.  [am^d  1877.]  In  each  of  the  following  actions,  an  issue  of  fact 
Met  be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is 
ireeted: 

1.  An  action,  in  which  the  complaint  demands  judgment  for  a  sum  ut 
-•oney  only. 

1  An  action  of  ^ectment ;  for  dower ;  for  waste  ;  for  a  nuisance ;  or  to 
Hoover  a  chattel 

§  969.  An  issue  of  law,  in  any  action,  and  an  issue  of  fact  in  an  action 
^Mt  specified  in  the  last  section,  or  wherein  provision  for  a  trial  by  a  jury 
I  not  expressly  made  by  law,  must  be  tried  by  the  court,  unless  a  reference 
ff  a  jury  trial  is  directed. 

I  g  970.  [am*d  1877, 1891,  1892.]  Where  a  party  is  entitled  by  the 
wtitution,  or  by  express  provision  of  law,  to  a  trial  by  a  jury,  of 
Ue  or  more  issues  of  fact,  in  an  action  not  specilied  iu  section  nine 
dred  and  sixty-eight  of  this  act,  he  may  apply,  upon  notice,  to 
court  for  an  order  directing  all  the  questions  arisiug  upon  those 
to  be  distinctly  and  plainly  stated  for  trial  accordingly.  Upon 
hearing  of  the  application,  the  court  must  cause  the  issues  to  the 
1  of  which,  by  a  jury,  the  party  is  entitled,  to  be  distinctly  and 
phdnly  stated.  The  subsequent  proceedings  are  the  same  as  where 
ions  arising  upon  the  issues  are  stated  for  trial  by  a  jury,  in  a 
where  neither  party  can,  as  of  right,  require  such  a  trial  ;  except 
the  finding  of  the  jury  upon  such  questions  so  stated  is  conclusive 
hthe  action  unless  the  verdiv'^t  is  sot  aside  or  a  ncvr  trial  is  granted. 

^971.  [am*d  1877.]  In  an  action,  where  a  party  is  not  entitled,  as  of 
tfttt,  to  a  trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  the  appli- 
")n  of  either  party,  or  without  application,  direct  that  one  or  more  quea 
I  of  fact,  arising  upon  the  issues,  be  tried  by  a  jury,  and  may  cause 
m  questions  to  be  distinctly  and  plainly  stated  for  trial  accordingly. 

^  i972.  lam'd  1877.]  Jf  the  questions,  directed  to  be  tried  \>^  ^L^vrrj,*^ 
H>iKribed  in  the  last  iwo  sections^  do  not  embrace  all  the  laswe^  q\  i««^\  vli 
g^^ethn,  tbe  rmauimng  isanea  of  fact  must  be  tried  Uy  t\i«  c^iMrV^  w  \b^  % 


l^n^VSI  MODE  OF  TRIAL.  ^^^^^^^f 

g  973.  [RepeaUd  1877.] 

S  S74.  [am•diB^1.'\  WliBre  the  (lefendaiit  inlerpOBBH  a  eounterclia 
Bnij  thereupou  demands  lin  affirinutWe  judguient  agaiusC  tbe  pJuitilil,  ll 
■nude  of  Iriil  of  un  idsue  of  fuct,  arising  tliareupon,  is  the  aame,  as  If 
arose  ID  an  action,  brought  hy  the  defeodoat,  agaiuat  the  plamtiff,  for  ll 
cause  of  nution  BUted  in  the  ooaiiterclaim,  UTid  demuiidiog  tlie  Busa  JD^ 

g  97G.  An  issue,  the  diBponilioD  of  which  is  not  neceasury  to  aiubled 
L-ourt  to  render  the  appropriate  judgment,  ia  uot  required  to  be  tried. 

§  976.  An  issuB  of  law,  o'r  an  issue  of  fact,  triable  bj  a  jury  or  \,J  ll 
uoart,  must  be  tried  at  a  teim  held  b;  aue  judge  only,  except  aa  otbacvil 
prescribed  in  seotion  two  huodred  uiueij-seven  of  this  act.  In  thesnpren 
court,  an  iasue  of  fact,  triable  by  a  jury,  muat  be  tried  in  the  circuit  conrl 
and  tin  iasue  of  fact,  triable  by  the  court,  or  an  iaaue  of  law,  may  be  trii 
in  the  circni^  court,  or  at  a  special  term  of  tbe  Hupreme  court,  oa  pmscrilH 
In  tbe  general  rules  of  praetlce. 

t977  [atn'<j  1877  &  18S3.]  At  aoy  time  after  the  joinderof  ia«N,*l| 
>aat  fourteen  daya  before'  the  commencemeot  of  tbe  term,  eitbei  pul 
may  aerre  a  notice  of  trial.  Tbe  parly  aerring  the  notice  must  Gle  id 
the  clerk  a  note  of  isaue,  stating  the  title  of  tlic  action  ;  tbe  names  of  tl 
■tlomeyB  ;  tbe  time  irhen  the  last  pleading  was  served ;  the  nature  of  d 
,  isaue,  whether  of  fact  or  of  law;  and,  if  an  isane  of  fact,  whether  It  Us 
\  able  by  a  jury,  or  by  ibo  court,  nithont  a  jury.  The  note  of  iasne  inWj 
"'  i,  St  least  twelve  days  before  the  commencement  of  the  term.  The  A( 
« thereupon  enter  the  cauae  upon  the  oulendur,  aricording  to  the  iMi 
issue,  The  clerk  mu^t  prepare  tbe  calendar  and  have  the  necwut 
copies  ready  for  distribution  at  least  five  days  before  tbe  commeDcenetttt 
Uie  term.  In  the  city  and  cuunlr  of  New  York,  and  in  tbe  county  uf  Kim 
where  a  party  has  served  a  notice  of  trial,  and  filed  a  note  of  iaaue^  SOf 
term,  at  which  the  cause  is  not  tried.  It  ia  not  neceasary  for  him  to  Mrn 
[lew  notice  uf  triul,  or  file  a  new  note  of  iasue  for  a  succeeding  term ;  a 
llie  action  must  remain  on  the  calendar  until  it  is  disposed  of. 

§  973.  [am'd  1877.]  The  issaes  on  the  calendar  loust  be  arrai^  I 
the  cleric,  in  the  fallowing  order : 

1.  Isaues  of  tact. 

2.  Issnea  of  law. 

Where  a  jury  is  in  sttendaoce,  the  issues  muat  be  disposed  of  in  ll 
same  order ;  unless,  for  the  convenience  of  parties,  or  the  dispatch  of  bu 
DesB,  tbe  judge  holding  the  term  uthernlae  directa. 

g  S79.  Where  n  jury  is  not  in  attendance,  issues  of  law  have  a  pref* 
en ce  over  issues  of  fact;  unless  the  judge  holding  the  term  otberwiMd 

gSSO:  [am'tf  1877.1    Either   party,  who   has  served   the   noUM,  Mij 

bring  the  issue  to  trisl ;  and,  in  the  absence  of  the  adverse  party,  DoM 

th»  judge  holding  the  term,  for  good  cause,  otherwise  dircets,  may  prooH 

with  the  cauae,  ani!  lake  a  dismiaaul  of  the  complaint,  or  a  verdict,  deciltn 

or  judgment,  aa  the  caae  requirea.     An  inquest   for  want  of  an  ■tHdavftij 

erlts,  cannot  be  taken  where  tlie  answer  is  verified.  j, 

§081.  Where  the  iasue  ia  brought  to  trial  by  the  plaintiff,  hemunii 

aifb  tbe  court  with  copies  of  l\ie  fiimmona&M  pleadings,  and  of  ttie  <iM 

ItaiKfhM  tfnn  oiMie.     When  th«\utw'u^<»^^-  ui'Mt<^\iii.WadM| 

lat,  *Dii  the  plflintiB  does  not.  tarawt  tlioM  ?»¥»*. *ti  to.'an\MV>idM 

r  tie  de/endant. 


PLACE  OF  TRIAL.  H  M^-Mi  > 

AKTIGLE  SECOND. 
Thi  Plaob  of  Trial. 

tain  actions  to  be  tried,  where       %  967.  When    eoort  nutj    change    tht 

i  sabject  thereof  is  situated.  place  of  trial. 

er  actions,  where  the  cause  968.  SoFect  of  changiug  the  place  of 

)reof  arose.  trial. 

3r  actions,  according  to  the  969.  Effect  of  order  changing  place  of 

idence  of  the  parties.  trial. 

«  of  trial,  if  proper  county  990.  Issues  of  law,  where  triable. 

I;  designated.  991.  This  article  applicable  only  to 

sndant  may  demand  change  ;  the  supreme  coort. 

>ceedings  thereupon. 

Each  of  the  following  actions  must  be  tried  in  the  county, 
the  subject  of  the  action,  or  some  part  thereof,  is  situated :  an  ao- 
jeetmeot ;  for  the  partition  of  real  property  ;  for  dower ;  to  fore- 
)rtgage  upon  real  property,  or  upon  a  chattel  real ;  to  compel  the 
tion'  of  a  claim  to  real  property ;  for  waste ;  for  a  nuisance ;  or 
i  a  judgment,  directing  a  conveyance  of  real  property  ;  Vuid  every 
3n  to  recover,  or  to  procure  a  judgment,  establishing,  determining, 
'orfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right,  title, 
her  interest,  in  real  property,  or  a  chattel  real.  But  where  all  the 
irty,  to  which  the  action  relates,  is^  situated  without  the  State,  the 
St  be  tried,  as  prescribed  in  section  nihe  hundred  and  eighty-four 
t. 

[am*d  1877,  1890.]  An  action  for  either  of  the  following 
last  be  tried  in  the  county  where  the  cause  of  action,  or  some 
eof ,  arose. 

recover  a  penalty  or  forfeiture,  imposed  by  statute,  except 
re  the  offense,  for  which  it  is  imposed,  was  committed  on  a 
r  or  other  stream  of  water,  situated  in  two  or  more  counties, 
1  may  be  tried  in  any  county  bordering  on  the  lake,  river  or 
nd  opposite  to  the  place  where  the  offense  was  committed. 
I  action  where  the  people  of  the  state  are  a  party  to  recover 

for  trespass  upon  the  lands  of  the  forest  preserve  the  action 
ried  in  a  county  adjoining  the  county  where  the  cause  of  ao- 

3. 

inst  a  public  oihcer,  or  a  person  specially  appointed  to  execute  his 
*  an  act  done,  in  virtue  of  his  office,  or  for  an  omission  to  perform 
3ident  to  his  office ;  or  against  a  person,  who  by  the  command  or 
of  a  public  officer,  has  done  anything  touching  his  duties, 
ecover  a  chattel  distrained,  or  damages  for  distraining  a  chattel. 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried  in 
r,  in  which  one  of  the  parties  resided,  at  the  commencement  there- 
tither  of  the  parties  then  resided  in  the  State,  it  may  be  tried  in 
y,  which  the  plaintiff  designates,  for  that  purpose,  in  the  title  of 
aint. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 

proper  county,  the  action  may  notwithstanding  be  tried  therein  ; 

I  place  of  trial  is  changed  to  the  proper  county,  upon  the  demand 

Pendant,  followed  by  the  consent  of  the  plaintiff,  or  the  order  oi 

Where  the  defendant  demands  that  the  action  be  tried  m  \>Vv<^ 
unty,  his  attorDey  must  serve  upon  the  plaintiff"' a  aUoT^fe^,V\\Xi 
r,  or  before  service  of  the  answer,  a  written  demand  a.fiOOTd\Tv^"3 . 
d  must  specify  the  county,  where  the  defendant  tecvxiVre^  \\i^  »^o 
•/«/.     //  the  plaintiff '8  littomey  does  not.  B©rre  m«  -ti t\\.\«kv  c«^ 
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iWDt  to  the  change,  as  proposed  by  the  defeuduit,  oithiD 

Mrrlce  <if  the  demaiid,  Ihe  defendunl'a  D.ttoruey  mu;,  within  ten  dtji 

kftsr,  serve  uatioe  of  n  mulion  tochnuge  ttie  pluc^e  of  trial, 

g  981.  Tde  court  maj,  by  order,  tliange  the  place  of  triid,  ia  oil 
the  fu!lowiDg  uasea : 

'  1.  Where  the  county,  deBignuted  for  that  purpose  in  the  compli 
Dot  the  proper  county. 

2.  Whei-e  there  ia  reuson  to  beliere,  that  ao  impartial  trial  can: 
had  ia  the  proper  county. 

S.  Where  the.ooDvenience  of  nilnesBeE,  and  the  ends  of  juBtlci^  i 
promoiod  by  the  change, 

g  988.  [am'd  1877.]  Where  the  place  of  trial  ia  changed  to  a 
county,  the  Bnbaeqnent  praceediags  shall  be  had  in  the  county  to  Bbj 
cluinge  iB  made,  the  same  as  if  it  tisd  been  designated  ia  the  conpli 
the  place  of  trial  ;  except  aB  otherwise  direiaed  by  the  court,  or  pr 
by  the  written  consenl  of  the  portieii,  filed  with  the  clerk.  And  ttu 
of  the  ODiiuty,  from  which  it  19  changed,  must  lortlinith  deliver  to  Ihi 
oF  the  eonnly,  to  which  It  is  changed,  all  papers  filed  in  the  action,V 
tified  copies  of  all  minutes  and  entiles  relating  thereto,  whiuh  muBt  bi 
entered,  or  recorded,  as  the  case  requires,  in  the  office  of  the  lul- 
clerk. 

g  989.  [am'd  1877.]  An  order  to  change  the  place  o(  trial  take* 
apoQ  the  entry  thereof,  in  the  oSce  of  the  clerk  of  the  (lonnty,  from 
the  piaoe  of  trial  is  changed.  But  for  the  purposes  of  the  place  of  h 
■  niotion  to  Eet  it  aside,  or  an  appeal  Iherefrom,  the  plaoe  of  trial  is  d 


8  990.  [a»t'd  1879.]  An  isaue  of  Uw  maj  be  tried  in  any  o 
within  the  judicial  district  embracing  Che  county  wherein  tlie  action  i 
We  1  but  after  the  trial,  the  decision,  and  all  other  papers  relating 
trial  must  be  Bled,  and  the  judgment  rendered  must  be  entered,  in  tl 
named  uonnty. 

§991.  This  article  is  applicable  to  an  actioD~in  the  ei^raiM 
wlj. 

ARTICLE  THIRD. 
ExcEPriONB,  Cask,  xsd  Motion  tor  i  Neit  Tkial. 
I  on.  What  rnllngs  may  be  excepted 
W3.  Beriiu 


upon  facts  may  be  ei- 

MH.  Wlien  and  bow  eiccplionx  msj 
bo  taken,  after  clmjH  of  trial 

MS.  Id.-,   during  tbe  trial,  or  neon 

lilt  ttlalSj  jury. 
990.  Rulina   Bicepled  lo ;    how  re- 

M?.  Casi',    whan     necfwarj  ;    how 

mndii  aod  eenled. 
W9.  Wnen  appeal,  etc.,  may  bo  heard 

9».  Koiioii  "(0?  1i^     triol     upon 
jeeo  HTienaDdhaivsicfpliauE.tBkoii 


IDBE.  When  motion  for  new  t 
he  made  at  epedal  lent 
Btrictlona  therKopon.  ' 

1003.  ApiDicaUon  of  tHa  alt 
trial!  of  speidllc  qtwMl 
Jury :  spBc-ial  prodik 

trial  of  speolllc  annia 

mnal  ind'gmBnt.  ete., 
euyed.  bymoiJon  Ik 
trial    Motion  niBJ  W 

When  eiception  ant  U 


^-qsm 
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'1 992m  An  ezoq;>tioii  may  be  taken  to  the  ruling  of  ihe  court  or  of  a 
liferee,  upon  a  question  of  law,  arising  upon  the  trial  of  an  issue  of  fact 
Izcept  as  prescribed  in  section  one  tbouscmd  one  hundred  and  eighty  of 
this  act,  an  exception  cannot  be  taken  to  a  ruling,  upon  a  question  of  fact. 
For  the  purposes  of  this  article,  a  trial  by  a  jury  is  regarded  as  continuing, 
mtn  the  T^dict  is  rendered. 

f  993*    Upon  the  trial  of  an  issue  of  fact  by  a  referee,  or  by  the  court,  f 
without  a  jury,  a  finding  without  any  evidence  tending  to  sustain  it,  is  a 
ruling  upon  a  question  of  law,  within  the  meaning  of  the  last  section. 

§  914i  Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
witiioat  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law,  made  after 
Uw  eause  is  finally  submitted  must  be  taken,  by  filing  a  notice  of  the  excep- 
tioB  in  the  clerk's  office,  and  serving  a  copy  thereof  upon  the  attoruey  for 
tbe  adverse  party.  The  exception  may  be  so  taken,  at  any  time  before  the 
ttpiration  of  ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of 
I  copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a  written 
Mtiee  of  the  entry  of  judgment  thereupon.  If  the  notice  of  exception  is 
fled  before  the  entry  of  final  judgment,  it  must  be  inserted  in  the  judgment- 
nU;  if  afterwards,  it  must  be  annexed  to  the  judgment-roU.  In  either 
cue,  it  constitutes  a  part  of  th»  papers,  upon  which  an  appeal  from  the 
judgment  must  be  heard. 

§  996.  In  any  other  case,  an  ezotp»40D  must  be  taken,  at  the  time  when 
tbe  ruling  is  made,  unless  it  is  tAk«i  l»  the  charge  given  to  the  jury  ;  in 
which  case,  it  must  be  taken  befor*  the  jury  have  rendered  their  verdict. 
It  must,  at  the  time  when  it  is  taken^  be  reduced  to  writing  by  the  except- 
ut,  or  entered  in  the  minutes. 

S  996.  A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the  last 
four  sections,  can  be  reviewed  only  upon  an  appeal  from  the  judgment,  ren- 
dered after  the  trial ;  except  in  a  case,  where  it  is  expressly  prescribed  by 
kw,  that  a  motion  for  a  new  trial  may  be  made  thereupon. 

§  997.  [am'd  1877.]  Where  a  party  intends  to  appeal  from  a  judgment, 
fCDdered  after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
BQch  an  issue,  he  must,  except  as  otherwise  prescribed  by  law,  make  a  case, 
uui  procure  thQ  same  to  be  settled  and  signed,  by  the  judge  or  the  referee, 
by  or  before  whom  the  action  was  trievl,  as  prescribed  in  the  general  rules 
of  practice ;  or,  in  case  of  the  death  or  disability  of  the  judge  or  referee,  in 
>Qch  manner  as  the  court  directs.  The  case  must  contain  so  much  of  the 
e^dence,  and  other  proceedings  upon  the  trial,  as  is  material  to  the  questions 
to  be  raised  thereby,  and  also  the  exceptions  taken  by  the  party  making  the 
ceee.  If  it  afterwards  becomes  necessary  to  separate  the  exceptions,  the 
"eparation  may  be  made,  and  the  exceptions  may  be  stated,  with  so  much 
of  the  evidence  and  other  proceedings,  as  is  material  to  the  questions  raised 
by  them,  in  a  case,  prepared  and  settled,  as  directed  in  the  general  rules  of 
practice ;  or,  in  the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the  facts,  or  a 
^ing  upon  the  law,  was  made,  where  the  finding  or  ruling  appears,  in  a 
'eferee's  report,  or  in  the  decision  of  the  court,  upon  a  trial  by  the  court, 
^hoat  a  jury. 

§  998.  It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving  for 
*  new  trial,  upon  the  minutes  of  the  judge,  who  presided'  at  a  trial  by  a 
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juTT  I  0'  upon  an  ullegntion  of  irregulnritj,  or  fiiirprise  ;  or  wheTel^ 
intends  to  appeal  from  a  judgmeat  entered  upon  ■  referee's  repart,i)rk 
dadaion  of  the  oourt  upon  a  trial,  without  a  jury,  and  to  rel;  only  npCD  tt- 
aeptiant,  tnben  as  prescribed  in  section  nine  hundred  and  ninetj-rour  of 
this  act. 

699.     [um'd  18S9,]    Tho  Judge  pre.siding  fit  &  trial  tiy  BJnty  nVf  I 
u  diecretioD,  entertain  a  motioa,  made  upon  his  minDtae,  li  tnsj 

e  term,  to  set  aside  tlie  Terdiot,  or  a  direction  dismisHing  tbe  mbH 

plaint  and  grant  a  new  trial  upon  eioeptioiiB;  or  because  the  veidiolilj 
for  elCEBBive  or  insufficient  damagea.  or  otherwise  contrary  in  thflBltj 
dence  or  contrary  to  law.    If  an  appeal  is  taken  from  the  order  OMSt-l 

ipoQ  the  motion,  it  must  be  boaid  upoi)  a  case  prepared  sad  settlol 

n  the  nsnal  mnlnner. 

?«-'  g  I0C».  lam'ii  1S82.]  Cpon  the  applicMion  of  a  party  who  bu  Uiet 
one  or  more  exocptiona,  the  judge,  presiding  at  a  trial  by  n  jury,  ma;  in  bit 
diacretion,  at'nny  time  during  tne  same  term,  direct  an  crdi^r  to  be  entemL 
tiliat  the  exceptions  so  taken  be  beard,  in  ibe  first  instance,  at  the  ggnail 

Ileno  I  and  that  judgment  [upon  tbe  verdict]  be  suspended  intheoM. 
time.  At  any  time  before  tbe  bearing  of  the  uxccptions,  tbe  order  aufV 
nvoked,  or  ihodified,  upoa  notice,  in  court  or  out  of  court,  by  ths  jMp 
«ho  made  it ;  or  it  may  be  set  aside  for  irregularity,  by  tbe  court,  Blf*4 
term  ibereof.  Unless  it  is  so  rcToked  or  set  aside,  the  eiceptioua  mmitlK 
heard  apon  a  motion  for  a  new  trial,  which  must  bu  decided  by  the  pnMl 
term.  The  motion  is  deemed  to  have  been  made  when  tbe  order  was  grail'  I 
ed;  and  either  party  may  notice  it  fur  bearing  at  the  general  term  apon  At 
except  I  ona.  | 

J  r  §  lOOL  Where  the  decision  or  report,  rendered  open  the  trid  olB 
'  iBBue  of  fact  by  tbe  court,  without  a  jury,  or  by  a  referee,  direota  an  bfcl 
locutory  judgment  to  be  entered;  and  further  proceedings  mUKt  bettlM^I 
before  the  court,  or  s  judge  thereof,  or  a  referee,  before  a  final  jodgnOC 
can  be  entered;  a  motion  for  a  new  trial,  open  one  or  more  exceptEoHl 
may  be  made  at  the  general  term,  after  tbe  entry  of  tbe  interlocutory  Jotf- 1 
meat,  and  before  tbe  commencement  of  the  hearing  directed  tbei^  "am 
time  within  which  the  party  moat  except,  for  that  purpoac,  to  a  niUilg<)(| 
law,  made,  upon  such  a  triol.  by  the  judge  or  tbe  referee,  after  theslowtf 
the  leatimony,  is  ten  days  after  service  of  a  copy  of  the  decisioD  ornpMlil 
and  notice  of  the  entry  of  the  interlocatoiy  judgment  thereupon.  | 

§  1002.  [am'dlSSi,  1690.]  In  a  case  not  speoitied  in  the  last  (huji^ 
secliona,  a  motion  fur  a  new  trial  must  in  the  first  instance  be  heUii 
and  decided  at  tbeapecial  term,  hut  where  it  is  founded  npon  an  aU*''^ 
cation  of  error  in  a  finding  of  faotormling  npon  the  law,  madebytli*'. 
ladge  upon  tbe  trial,  it  cannot  be  made  nuless  notice  therefor  be  gin>^ 
before  tbe  expiration  of  the  time  within  which  an  appeal  canb^takaB' 
from  the  judgment,  and  it  can  not  be  heard  at  a  special  term  lieU^ 
another  judge  nnless  tbe  judge  who  presided  at  the  trial  ig  dead  O''*! 
term  of  office  baa  expired,  or  he  ia  disqualified  for  any  reasoUi  ot  M 
Bpe<^&cally  directs  the  motion  to  be  heard  before  another  jnd{^  AnS 
a  tri^  by  a  referee  can  not  be  reviewed  by  a  motion  for  a  new  tw 
founded  npon  sachan  allegation  except  in  a  case  specified  in  the  liMi 
seetiou. 

t'     §  1003.  The  provisions  of  this  article',   relating  to  the  pioceolioga  " 
''  ■"■icw  »  trial  by  a  jory.  are  applicable  to  (he  trial,  by  a  jury,  at  ooi  o| 

V  epeciSc  quealiouB  of  fact,  Miamg  upon  the  issoes,  in  an  action  tnabV 

hj  the  court.     But,  aicepl  in  a  caso  apeciftei  va  aeiSonii  tS 
---     (▼  o/ tfiif  aot,  a  new  trial  maw  be  KrinteA.  a»  w»  wti 
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lotried,  and  reiused  as  to  the  others ;  and  an  error,  in  the  admission  or 
adusion  of  evidence,  or  in  any  other  ruling  or  direction  of  the  judge,  upon 
the  trial,  may,  in  the  discretion  of  the  court  which  reviews  it,  be  disre- 
gtrded ;  if  that  court  is  of  opinion,  that  substantial  justice  does  not  require 
that  a  new  trial  should  be  granted.  Where  the  judge,  who  presided  at  the 
trial,  neither  entertains  a  motion  for  a  new  trial,  nor  directs  exceptions, 
taken  at  the  trial,  to  be  heard  at  the  general  term,  a  motion  for  a  new  trial 
cm  be  made  only  at  the  term,  where  the  motion  for  final  judgment  is  made, 
or  the  remaining  issues  of  fact  are  tried,  as  the  case  requires. 

§  1004.  In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,'  to  report  upon  one  or  more  specific  questions  of  fact,  involved  in  the 
issae,  a  motion  for  a  new  hearing  may  be  made  at  a  special  term,  at  any 
time  before  the  hearing  of  a  motion  for  final  judgment,  or  tho  trial  of  the 
lemaining  issues  of  fact.  The  motion  must  be  made  upon  afiOdavits,  unless 
the  court,  or  a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

1 1005.  The  entry  of  final  judgment,  and  the  subsequent  proceedings  to 
odiect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception,  the  prepara- 
tion or  settlement  of  a  case,  or  a  motion  for  a  new  trial,  unless  an  order  for 
flvdi  a  stay  is  procured  and  served ;  and  the  edtry,  collection,  or  other  en- 
foreement  of  a  judgment  does  not  prejudice  a  subsequent  motion  for  a  new 
tmL  Where  a  new  trial  is  granted,  the  court  may  direct  and  enforce  resti- 
tntion,  as  where  judgment  is  reversed  upon  repeal. 

§  1006.  The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
i&ent  hereof  in  a  case,  as  presciibe^^  m  this  article,  does  not  prejudice  a 
ifiotion  for  a  new  trial,  on  the  groov  ^hat  the  verdict  was  contrary  to  evi 
dence ;  but  such  a  motion  may  be  »  ie,  before  or  after  the  hearing  of  the 
eioeption ;  or,  in  the  discretion  of  the  court  before  which  the  exception  is 
beard,  at  the  time  of  the  hearing. 

§  1007.  [anCd  1888  &  1884.]  The  notes  of  an  official  stenographer,  or 
assistant  stenographer,  taken  at  a  trial,  when  written  out  at  length  may  be 
treated,  in  the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  the 
trial  for  the  purposes  of  this  article.  When,  by  provision  of  law,  a 
justice  of  the  supreme  court  of  this  state,  by  his  order,  in  writing,  duly 
€&tared  in  a  county  clerk's  office  in  the  judicial  district  of  said  justice,  ap- 
portions the  stenographer's  salary  among  the  several  counties  of  said  judi- 
^  district,  or  requires  the  duplication  of  any  stenographic  notes  taken  in 
*aid  judicial  district,  no  notice  of  the  application  for  said  order  shall  be 
^judged  necessary  upon  any  board  of  supervisors  in  said  judicial  district, 
^  the  liability  for  compensation  for  such  services  shall  be  deemed  fixed 
^n  the  performance  of  the  work. 

TITLE  II. 
l^rials  without  a  jury. 


11008.  If  trial  by  Inry  waived,  action 
must  be  tried  by  the  coart. 


Trial  by  jury;  how  waived. 

1010.  Decision  npoik  trial  by  the  court, 

when  to  oe  filed;  conBequence 
of  failure. 

1011.  Befercnce    by  consent ;    when 

and  how  made. 
1^2.  QQaliflcation  of  the  last  section. 
101&  Ounpnlsory  reference  for  trial 

of  issues ;  in    what  cbbcb  it 

may  be  made. 


S  1014.  Proceedings  where  the  reference 
is  for  trial  of  part  of  the 
issncs. 

1015.  Compulsory      reference     upon 

qnestions  incidentally  arising. 

1016.  RcTcree  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  General    powers  of    a    referee 

upon  atiial. 

1019.  Referee's  tcpotl*,  'wYvexv  \.Ck  \i^ 

made,  couftcqricivctt  ol  ^«X\\ix«i. 
lOaOl  Double  OT  otbeT  VncxtajM^  ^  ^^ 


f  lOai,  D™^  o(  court  or  report  of  Jw  ginfflttona."  I 

KlBtee,  npon  (rial  tiF  dumQr         %  1031.  QDaliacaticinN  nt  a  lereree. 

ret.  IW6.  Several    ittdmum    maj  ba  ap-p 

lom.  M.;  npon   trial   or    the    whole  poiJit<<d.  i 

iBfuooffacl.  IflSB.  ProctedlngB     fognlated    wlnn' 

USS.  Partim   ma;  require   court  or  there  are  seveni  niaieet.      < 

I  lOOB.  [am'd  1S77.]     In  an  aftion  tiiable  by  a  jurj,  if  tha  pariiei 

wmve  the  trial  by  a  jut^,  uf  tlio  issuo  of  futrt.  ttio  actian  must  be  tried  b; 

tUe  court  without  a  jury  ;  unless  a  rcl^rencs  is  direoted,  in  a  caie  prewribol ' 

bj  taw.     But  Hucli  an  accioa,  otlici  than  to  ^cl^0Tar  damages  for  brsaeh  af 

»  uiDiract,  cannot  be  tried  by  the  court,  without  a  jury,  unless  tbejnilgti 

presiding  at  the  term  where  it  is  brought  on  for  trial,  essenls  to  auoh  t  ui- 

■I.     UxH  rcfusQl  eo  to  aBsent  antiuls  a  waiver,  miule  as  prescribed  la  nbdt 

Tiaion  eeoond,  third,  or  fourth  of  tbe  next  Beclion. 

%  1009.  [am'd  1611.]     A  party  may  waive  his  right  to  the  tri»I«f  tht 
isBue  of  fact,  by  a  jury,  in  auy  of  the  follomng  modes  i 

1.  By  failing  to  appear  at  the  trial.  '  I 

2.  By  £ling  vitb  the' cleric  a  written  waiver,  signed  by  tbe  atlorMT  I*  ' 
the  party.  i 

3.  By  an  oral  consent  in  open  court,  entered  in  tbe  ruinutee. 
A.  By  moving  the  trial  of  the  nction,  without  a  jury  ;  or,  if  tha  adnM 

pnrty  so  moves  it,  bj  faifing  to  claim  a  trial  by  u  jury,  before  the  prodooUoi  . 
of  any  evidence  upon  the  trial.  , 

g  1010.  DpoB  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  U",  itai^  I 
dsion,  in  writing,  muat  be  filed,  in  tbe  cleric's  oEBue,  withia  twenty  dan 
after  tiie  final  adjoummtut  of  tbe  tern,  nrhcre  tbe  issue  was  tried.  If  k 
la  not  BO  filed,  either  party  may  move,  at  a  special  term,  fur  b  nev  lli>l 
upon  that  ground.  Tf  the  decision  had  cot  been  filed,  when  tbe  matin  )•< 
baurd,  tbe  court  must  make  an  order  for  a  new  trial,  eltliur  absolntely,  M 

Iitnliaa  it  is  filed,  within  a  time  specified  in  the  order.     If  an  order  fi*  " 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomes  absulMi 
tbe  costs  of  the  former  trial  abide  the  event. 
^1011.  [ani'dl619.J     Except  in  a  case  speciGed  in  the  next  aectioD,  tl* 
whole  issue,  or  any  of  the  issues  in  un  action,  either  of  fact  or  of  Iaii,ill0 
be  referred,  upon  the  consent  of  the  purUes,  mauifesled  by  a  written  WS*" 
tation,  signed  by  their  attorneys,  iiuil  filed  with  tbe  clerk.     Wbcre  tbe  stiff 
ulatioo  does  not  come  the  referee,  he  may  be  deeignated  by  the  court « 
motion  of  either  party.     Where  the  stspolation  names  the  referee,  the  eW 
must  enter  an  order,  of  coursu,  referring  tho  issue  or  issues  for  Ulil,l> 
that  person  only.    If  tbe  referee  named  in  a  stipulation  refuses  toaerr*," 
II  a  new  trial  of  an  action  tried  by  a  referee  so  named  is  granted,  the  ooni 
.         must  appoint  another  referee,  unless  the  stipulation  expressly  pfovito 
(         otherwise, 

WJB       §  1013.  But  a  reference  shall  not  be  made,  of  course,  upon  theuoiM 
^g     of  the  parties,  in  an  action  to  annul  tbe  marriage,  or  for  a  divorce  i>riB>|i 
^1     ralioa  ;  or  an  action  against  a  corporation,  to  obtain  a  dissolntian  iherM 
^r     tlie  appoiatmeut  of  a  receiver  of  its  pmperty,  or  tbe  dialribution  of  I 
propcrlV,  unless  it  is   bi'ought  by  the  Attorney-General ;   or  md  m^ 
•Therein  a  defendant,  to  be  affected  by  tbe  result  of  the  trial,  is  tn  inK 
In  a  case  specified  in  this  SL'utior],  where  the  purtics  consent  to  a  nfeiM^ 
the  court  may,  in  its  discretion,  giant  or  refuse  a  refereacQ  ;  Btl4h]Amfl 
^^   mferenco  la  graated,  tbe  court  must  deaignsta  lie  I'eferoB.  ^^^^^B 

Bi     g  1013.  riie  court  may,  at  its  Ofrn  iaQ^.»in,  <n  av<»  «^ib  *i^^^^| 

!___" ■ 
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rither  party,  without  the  consent  of  the  other,  direct  ft  trial  of  the  issues  of 
&ct,  by -ft  referee,  where  the  trial  will  require  the  examination  of  along 
account,  on  either  side,  and  will  not  require  the  decision  of  difficult  ques- 
tions of  law.  In  an  action,  triable  by  the  court,  without  a  jury,  a  reference 
may  be  made,  as  prescribed  in  this  section,  to  decide  the  whole  issue,  or 
toy  of  the  issues ;  or  to  report  the  referee's  finding,  upon  one  or  more 
ipeeific  questions  of  fact,  inyolved  in  the  issue. 

§  1014.  Where  a  reference  is  made,  as  prescribed  in  the  last  section,  to 
nport  upon  a  specific  questipn  of  fact,  involved  in  the  issue,  and  the  deter- 
mination of  one  or  more  other  issues  is  necessaiy,  in  order  to  enable  the 
Goort  to  render  judgment,  they  must  be  tried,  either  before  or  after  the 
filing  of  the  report,  afl  the  court  directs,  and  either  by  a  jury,  or  by  the 
coart,  without  a  jury  as  the  case  requires.  Where  they  are  tried  by  a  jury, 
application  for  judgment  must  be  made  upon  the  verdict  and  the  report. 

§  1016.  The  court  may  likewise,  of  its  own  motion,  or  upon  the  applica* 
tion  of  either  party,  without  the  consent  of  the  other,  direct  a  reference  to 
take  an  account,  and  report  to  the  court  thereon,  either  with  or  without  the 
testimony,  after  interlocutory  or  final  judgment,  or  where  it  is  necessary  to 
do  80,  for  the  information  of  the  court ;  and  also  to  determine  and  report 
vpoQ  a  question  of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion, 
or  otherwise,  except  upon  the  pleadings. 

§  1016.  A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testimony,  be 
•torn  faithfully  and  fairly  to  try  the  issues,  or  to  determine  the  questions 
referred  to  him,  as  the  case  requires,  and  to  make  a  just  and  true  report, 
Moofding  to  the  best  of  his  understanding.  The  oath  may  bo  administered 
by  an  officer  specified  in  section  eight  hundred  and  forty-two  of  this  act 
fiat  where  all  the  parties,  whose  interests  will  be  affected  by  the  result,  are 
of  age,  and  present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
Rferee's  oath.  The  waiver  may  be  made  by  written  stipulation,  or  orally. 
If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

§  1017.  A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
pointed  as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  to 
testify,  and,  in  a  proper  case,  to  bring  with  him  a  book,  document,  or  other 
paper,  as  upon  a  trial  by  the  court. 

§  1018.  The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of  law, 
most  be  brought  on  upon  like  notice,  and  conducted  in  like  manner,  and  the 
papers  to  be  furnished  thereupon  are  the  same,  and  are  furnished  in  like 
nianner,  as  where  the  trial  is  by  the  court,  without  a  jury.  The  referee 
exercises,  upon  such  a  trial,  the  same  power  as  the  court,  to  grant  adjoum- 
BWnts,  to  preserve  order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as  the  court,  to 
allow  amendments  to  the  summons,  or  to  the  pleadings ;  to  compel  the 
attendance  of  a  witness  by  attachment ;  and  to  punish  a  witness  for  a  con- 
tempt of  court,  for  non-attendance,  or  refusal  to  be  sworn,  or  to  testify, 
l^poQ  the  trial  of  an  issue  of  law,  the  referee  exercises  the  same  power  as 
the  court,  to  permit  a  party  in  fault  to  plead  anew  or  amend ;  to  direct  the 
Mion  to  be  divided  into  two  or  more  actions ;  to  award  costs,  and  other- 
Wise  to  dispose  of  any  question,  arising  from  the  decision  of  the  issue  re- 
ferred to  him.  The  powers,  conferred  by  this  section,  are  exercised  m  1\\sa 
manner,  a>rd  upon  like  terms,  as  similar  |>oweni  are  exercised  b^  \.\i«  <^C9»\ 
iponalnal 
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^10l'9.   [am'dlBSa.l  dpoQ  the  trial  by  n  rererefl,of  ai 
Ui  issue  of  liiiv,  or  where  &  refereaue  U  mnilG  as  prescribed   i: 
^□utiund  ^ad  firieen  af  this  uct,  liis  vritten  report  must  bi;  eUber  filed  with 
^0  clurli,  ur  ili'liveced  tu  the  uttome;  for  ono  uf  tlie  patties,  witlUD  tiltj  1 
s  from  the  time  nben  the  lauae  or  matter  ia  Gnally  BUbmitted,  olherwlH  I 
BF  piirty  ma;,  before  it  ia  filed  or  delivered,  Berre  a  notice  upon  Ibt  I 
roey  for  the  adverso  party,  thut  he  elects  to  end  tbe  referenoe.    In  tatli   \ 
a  eate  tbe  roUod  muat  tbonueforth  proceed  as  if  tbe  reference  had  nut  taea 
directed,  and  the  referee  ia  not  entitled  M  any  f^es. 

§  1020.  Where  the  trouble,  treble,  or  other  iccreaaed  damagea  are  giTSD 
by  atatute,  tbe  decision  of  tiio  court,  or  the  report,  of  the  referee,  muU 
specify  th  ?  aum  awarded  as  single  dnmnges,  and  direct  judgment  for  tiM 
increased  damages. 
y  §  1021.  [atn'd  187S.]  The  deciaion  of  the  court,  or  the  report  of  i  rekm 
upon  the  trial  of  a  demurrer,  must  direct  the  Gnal  or  ioterlouutor;  judf^ent 
to  be  entered  thereupua.  Where  it  directs  an  inlerloculory  judgmDl, 
with  leave  to  the  party  in  fault  to  plead  anev  or  amend,  nr  permitting  tin 
actkHl  to  be  divided  into  two  ur  more  actions,  and  no  other  Usua  remilu 
to  be  dllpoeed  of,  it  may  also  direct  the  final  judgment  to  be  enterad  if  tb* 
party  In  fault  fails  to  comply  vith  any  of  tbe  dlrectlona  given  or  U 
imposed. 
I  t022i  tam'd  1817. 18M].  The  decision  ot  the  conn  ur  the  report  i 
iferee  upon  tha  trial  of  the  whole  isaoes  of  fact  may  stHtK  BepiitatBlT*ll« 
(acts  fonnd  and  the  coaulusions  of  law,  ana  dlrei^t  the  judt-mont  Wtt 
entered  thereon;  or  the  conn  or  referee  In  deciding  the  issues  mayilB* 
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IB  containing  Bieeplions,  the  general  tenn  ottl*  ' 
is  pending  staall  mvlew  all  qutstions  of  EnctiM. 
lodify  oraltirm  the  jndgment  or  order  app 
■r  grant  to  either  party  such  Judgmenl  »M^ 
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lOZS.    ImtoUedl^M..] 

S  1024.  A  referee,  appointed  by  the  court,  must  be  free  from  ail  Jort 
abjecttons ;  and  no  person  shall  be  so  appointed,  to  whom  all  the  pirtiH 
object,  except  In  an  action  to  annul  a  marriage,  or  for  a  divorce,  or  a  Hpl- 
tion.  A  judge  uannot  bs  appointed  a  referee,  in  an  uulion  brought  is 
e  court,  of  whJth  he  is  a  judye,  eiccpt  by  the  wrlttoo  consent  o{  tlV 
1  and  in  that  ease  he  cannot  receive  any  compenaation  as  refereai 
'  ^  1035,  Where  the  oourt  is  uUthoriieii  to  appoiot  a  referee.  It  D^.i! 
ft*  diffrction,  upjiohit  cltlier  one  ui  lihree.  kni  viVkWo  a  reference  Ii  tow 
(y  aoiireut  uf  llie  (lartles,  Ihev  ma^  eelecV  awj  wim\iti  ot  Tel«tft»,T*« 


TRIAL  JURORS.  g§  102(H02« 

326.  Wliere  the  reference  is  to  more  than  one  referee,  all  must  meet 
ler,  and  hear  all  the  allegationis  and  proofs  of  the  parties ;  but  a 
ity  may  appoint  a  time  and  place  for  the  trial,  decide  any  question 
aris^  upon  the  trial,  sign  a  report,  or  settle  a  case.  Either  of  them 
.dminister  an  oath  to  a  witness ;  and  a  majority  of  those  present,  at 
9  and  place  appointed  for  the  trial,  may  adjourn  the  trial  to  a  future 

TITLE  m. 

'  juroirSy  exapt  in  New   York  and  Kings  caunUea  :  mode  of  selecting 
them,  and  of  procuring  their  attendance, 

u  1.  Qualifications  and  exemptions  of  trial  Jurors. 

2.  Mode  of  selecting,  drawing,  and  procuring  the  attflndanco  of  tnal 

iarors,  in  ordinj^ry  cases. 
8.  Hode  of  striking  and  procuring  a  special  jury,  and  of  procuring  • 

foreign  jury. 
4.  Penalties  for  non-attendance. 

ARTICLE  FIRST. 
Qualifications  and  Exemption  or  Trial  Jubobi. 

'.  Qjualifications  of  trial  jurors.  tain  cases. 

L  Additional  pro  vision  respecting       %  1082.  When  juror  to    be  discharged 

property  aaalifl<'atioud.  from  serving. 

I.  Certam  public  oHlcers  disquali-  1083.  When  luror  to  be  excused  from 

fled.  servfug. 

I.  Persons  entitled  to  claim  ex-  1034.  Application  of  this  article,  as 

emption  from  service.  respects  New  York  and  Kings 

.  Eridence  of  exemption  in  cer-  counties. 

.027.  In  order  to  be  qualified  to  serve,  as  a  trial  juror,  in  a  court  of 

d,  a  person  mudt  be :  *■ 

A  male  citizen  of  the  United  States,  and  a  resident  of  the  county. 

((ot  less  than  twenty-one,  or  more  than  sixty  years  of  age. 

Assessed,  for  personal  property,  belonging  to  him,  in  his  own  right, 

i  amount  of  two  hundred  and  fifty  dollars ;  or  the  owner  of  a  freehold 

i  in  real  property,  situated  in  the  county,  belonging  to  him  in  his  own 

,  of  the  value  of  one  hundred  and  fifty  dollars  ;  or  the  husband  of  a 

LQ  who  is  the  owner  of  a  like  freehold  estate,  belonging  to  her,  in  her 

ight. 

In  the  possession  of  his  natural  faculties,  and  not  infirm  or  decrepit. 

Free  from  all  legal  exceptions ;  of  fair  character ;  of  approved  integ- 

of  sound  judgment ;  and  well  informed. 

028.  But  a  person  who  was  assessed,  on  the  last  assessment-roll  of 
)WD,  for  land  in  his  possession,  held  under  a  contract  for  the  purchase 
)f,  upon  which  improvements,  owned  by  him,  have  been  made,  to  the 
of  one  hundred  and  fifty  dollars,  is  qualified  to  serve  as  a  trial 
although  he  does  not  possess  either  of  the  qualifications  specified 

idivision  third  of  the  last  section,  if  he  is  qualified  in  every  other 
et. 

029.  Each  of  the  following  officers  is  disqualified  to  serve  as  a  trial 

■ 
• 

The  Gkivemor;    the  Lieutenant-Governor;    the  Governor's  private 
ary. 

The  Secretary  of  State ;  the  Comptroller ;  the  State  Treasurer ;  the 
ney-Q«neral ;  the  State  Engineer  and  Surveyor ;  a  Cana\Gomin\^^\«\iiet\ 
ipeotor  of  State  Fr'isona ;  h  Canal  Appraiser  ;  the  &\ipeim\A\id^ii\.  q\ 
9  Jastraction ;   the  JSap^rinteDd^ni  of  the   Bank  D^puxUneiAN   ^^ 
vtendent  of  the  Insurance  Department;   and  the  deputy  ol   ^«*.^ 
nfffdOed  in  tbia  subdivision. 


f  loss  OF  J 

9.  A  member  Uf  the  Lcgisltitiire,  liuriug  the  BSBsiun  uf  llie  liuuac,  o(  vyot 
ne  is  a  member. 

i.  A  judga  o(  a  court  of  reijord,  or  u  surrogaie. 

G.  A.  aberiSf,  under-sherllT,  nr  lieputj-Blieiiff. 

fl.  The  clerk  or  doputj-clerk  of  a  court  of  r«uor(t. 

§  1030.  [atti'd  1870  &  1883.]  Eaob  of  the  follnwing  pereann,  altliDa^ 
'[ualiiieil,  is  entitled  to  exumptioa  froin  serWce  as  a  tnuljuror,  upon  bi«  oliin- 
iug  exemption  tberefram ; 

I.  A  clergjtoan.  Or  a  ministflr  of  auy  religion  officiating  aa  suuh,  ind  DM 
(ollowing  any  other  calling. 

i,  A  rpeidcnt  officer  of,  or  an  attenilant,  nsajstiiuc,  leacher,  or  other  pn- 
Bon  Bctuall;  emploTsd  in  >  State  asylum  for  luaatles,  idiots  or  bibitul 
dninkardB. 

>.  The  Bgent  or  wardeii  of  a  State  pHsou,  the  Iteepec  of  a  countj  }iil,  m 
V  person  BcLnullj  employed  ia  a  State  prison  or  county  jail, 

4.  [Om'iil890.]  A  practicing  pbysioian  or  BTirgenn,  hayitia patlaitl 
lequinng  his  daily  pnifeaaional  attention,  nnd  n  iiccniitd  pharmtdal 
actually  engaged  in  hia  ptofeasioa  as  a  means  of  livelihaod. 

6,  An  attoroey  or  counselor  at  law  regularly  engaged  in  the  praelJM  ol 
the  law  as  a  means  of  livelihood. 

fl.  A  professor  or  teacher  iu  a  collie  or  academy. 

7.  A  person  actually  employed  in  a  glasH,  cotton,  linen,  woolen  (ir  bfi 
manufacEuring  company,  by  the  year,  month  or  sensan.  | 

5.  A  aupenntendeut,  engineer,  or  oolieetoc  on  a  catiiil,  authorind  bf  M' 
law  of  the  Stale,  which  is  actually  conatructeil  and  naTigated.  ,[ 

9.  A  muster  engineer,  assistsnt  engineer,  or  fireman,  actually  emplnjlil 
npoB  a  steam  vessel,  making  regulur  tripii.  J  *j 

10.  A  BuperiDtcudunt,  cDDiluutor,  or  engineer,  empfoyod  by  &  '^''''R 
ompuny,  otiier  than  a  street  railroad  compauy,  or  on  operator  or  atrfMn 
ipcralur,  employed  by  a  telegraph  company,  who  is  actuully  doing  dnlj  KJ 
a  office,  or  along  the  rnilroiul  or  telegraph  lino  of  the  company,  by  "U* 

h*  ia  employed.  . 

II.  An  officer,  nou .com missioned  officer,  musician  or  private  of  tbs  IMJ 
tionD,l  guard  of  Ihs  Slate,  performing  military  duty,  or  a  person  '•"•j"' 
tweo  bonorablf  diecbirged  from  the  natioual  Raanl,  after  five  years  unM 
Ji  dither  uapjcity.  J 

li,  A  pereon  who  haa  been  honorably  discharged  from  the  DuDwr 
,  (oroea  of  the  State,  after  wren  years  faithful  syrvice  therein,  Bnl  in  w*« 
to  entitle  u  pcraon  to  eiemption,  under  this  subdivisiou,  Ijjs  sersica  nait 
h»va  been  performed  before  the  twenty-third  day  of  April,  cighiean.  hW 
dred  and  Bisty.iwo,  cither  ua  o  general  or  BtaH  officer,  or  i^s  un  offlo«r,-MB 
oommissioned  officer,  musicinn  or  piiTate  in  a  uniformed  battalion., pog 
puiy  or  troop  of  the  militia  of  the  StBie,  and  aimed,  uniformed  •'R 
Aqujpped  according  to  law  ;  or  a  ponion  thereof,  during  liint  period  BB^ 
that  cap.icity,  and  iho  romiunder  since  the  tmenty-tlurd  day  of  April,  MJiH 
'  een  hundred  and  aixly-ttru,  as  a.  member  of  the  national  guard  dm 
.  Stuto.  ,.  J 

13.  A  member  of  a  firo  company  or  firs  deportment  duly  organlwa^ 
cording  to  law  of  the  State  ami  performing  his  duties  [herein ;  or  a  pwW 
■  who,  after   (nilhCulIy  serving  five  successive  yoaro  in  euch  n  flr«  cen»pW 
or  See  department,  baa  been  honorably  discharged  therefrom. 
H.    A  duly   licensed  engineer  of  <-.:!...,  n..   . 

IS.   A  person  otljorwiac  spevmll;  e' 
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§  1031.  [Am*d  1886.]  The  evidence  of  the  right  to  exemption  as  pre- 
^nbed  in  the  last  section  is  as  follows : 

1.  Under  subdivision  2  thereof ,  the  certificate  of  the  superintendent  or 
ther  principal  officer  of  the  asylum. 

2.  Under  subdivision  3  thereof,  the  certificate  of  the  warden  or  other  princi- 
al  officer  of  the  state  prison,  or  the  sheriff  of  the  county,  as  the  case  requires. 

8.  Under  subdivision  11  thereof,  where  the  applicant  is  a  non-commis- 
oned  officer,  musician  or  private  in  a  company  or  troop  of  the  national  guard, 
le  certificate  of  the  commanding  officer  of  the  company  or  troop,  acconi- 
anied  with  proof  by  affidavit  of  the  genuineness  of  the  signature  thereto. 
'4.  Under  the  last  clause  of  subdivision  11,  or  under  subdivision  12 
lereof,  in  the  discretion  of  the  court,  the  discharge  of  the  person  from 
lilitary  service,   if   it  shows  the   facts  entitling  him  to  exemption. 

6.  Under  the  first  clause  of  subdivision  13  thereof,  where  the  appli- 
int  is  under  the  rank  of  foreman,  the  certificate  of  the  foreman,  or  other 
bief  officer  of  the  company  to  which  the  applicant  belongs,  accompanied 
1th  proof,  by  affidavit,  of  the  genuineness  of  the  signature  thereof. 

6.  Under  the  last  clause  of  subdivision  thirteenth  thereof,  the  certificate 
f  the  chief  engineer  of  the  fire  department  of  the  city  or  village  where  the 
8fTice  was  performed,  or  of  the  mayor  or  president  of  the  city  or  village, 
ccompanied  with  proof,  by  affidavit  or  acknowledgment,  of  the  genuine- 
ess  of  the  signature  thereof,  which  certificate,  so  proved,  atcompaniied  by 

notice  indorsed  thereon  that  the  applicant  claims  exemption  from  jury 
ntf  for  a  period  specified  therein,  may  be  filed  in  the  office  of  the  clerk  of 
le  oounty  wtiere  such  applicant  resides.  From  the  date  of  such  filing  such 
pplicant  shall  not  be  liable  to  perform  any  jury  duty  in  the  county  where 
och  certificate  and  notice  are  filed  during  the  period  specified  in  such  no- 
ce;  and  the  county  clerk  shall  thereupon  erase  the  name  of  such  applicant 
rom  the  jury  lists,  and  destroy  the  ballot  before  drawing  another  jury.  A 
ertificate  specified  in  subdivisions  1,  2,  3  and  5  of  this  section  must  be 
ated  within  three  months  prior  to  the  time  of  presenting  it  and  filed  with 
iw  clerk  of  the  court  to  which  it  is  presented.  In  case  the  certificate  and 
otice provided  for  in  subdivision  six  of  this  section  is  not  filed  as  therein  pro- 
ided  the  applicant  shall  not  be  entitled  to  exemption  for  any  cause  specified 
)  the  last  clause  of  subdivision  thirteen  of  section  1030  of  this  act. 

§  1032.  The  court  must  discharge  a  person  from  serving  as  a  trial  juror, 
1  either  of  the  following  cases  : 

1.  Yi^ere  it  satisfactorily  appears  that  he  is  not  qualified. 

1  Where  it  satisfactorily  appears  that  he  is  exempt,  and  he  claims  the 
i^efit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes  specified  in  this 
Wtion,  the  clerk  must  destroy  the  ballot,  containing  his  name. 

§  1633.  Upon  satisfactory  proof  of  the  facts,  a  court,  at  the  term  to 
'hich  a  person  is  returned  as  a  trial  juror,  must  excuse  him  from  serving 
'"ring  the  whole,  or  a  portion  of  the  term,  in  either  of  the  following  cases  : 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any  other  civil  office,  the 
taties  of  which  are,  at  the  time,  inconsistent  with  his  attendance  as  a  juror. 

2.  Where  he  is  a  teacher  in  a  school,  actually  employed  and  serving  as  such. 

3.  Where,  for  any  other  reason,  the  interests  of  the  public,  or  of  the  juror, 
'in  he  materially  injured  by  his  attendance  ;  or  his  own  health,  or  the  health 
rf  a  member  of  his  family,  requires  his  absence  ;  or  he  is  temporarily  inca- 
pacitated, for  any  reason,  from  properly  discharging  the  duties  of  a  ^uvov . 

Where  a  person  is  excused,  in  cither  of  the  cases  spetilied  u\  \\v\^  ftoxxXow., 
^\)siBot,  containing hJB  name,  must  be  returned  to  tbe  box  \vov\\  \n\\\«A\\\. 
'u  taken. 
^2C34,  Section  tenliundred  and  twenty-nine  of  this  act  nr>DV\c^  ^^^^^^^vf<^ 
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I  lOSG.  Certain  towu   oOicers  Id  mika  {  IMg,  Applicanu  [o  be  furnlil 

lists  or  trial  Juton.  QOpli^e  or  jnry  liita. 

trom aeseanuieiil-roll.  Mrved.  to  twHejiliii 

Daplicato  joror  li^ta  lu  be  made  box. 

and  filed.  lODl.  Jurors  to   be  drawn  fn 

8,  Connt^  clerli  lo  mikn  and  de-  iinx  when  AtbC   box 


1W3,  NoHOBoI  drawiiij;. 

lOM.  Sbutittandcoimiy  juUse  to  01- 

1D».  Sbsriff  orcoDD^v  jodee.  not ap- 
peKiibg,  to  be  agulu  uotlSed, 

11H6.  Certain  offlcerii  required  to  bo 

104T.  Mode  oT  drawbie  Jarors  ; 
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g  1036.  Tbe  auperTlsor,  lovn  clerk  and  asaesaara  of  each  t«ir 
meet  od  tbe  first  Monday  of  July,  iti  the  year  one  tiiousand  eight  i 
and  Beventy-eigtit,  and  in  eaoli  third  year  tlieroafter,  ut  a  place  will 
town,  appuinled  by  the  noperviBor;  or,  in  case  of  hia  abBenoe,  i 
•acanaj  in  bis  office,  by  the  town  i^ierk  ;  lor  the  purpoae  of  iDakiDgi 
persons  to  Eervo  db  trial  jurors,  fur  the  then  CDBUiug  itiree  years. 
foil  to  meet,  on  Ibc  day  apeciQed  in  Ihia  section,  ttiey  must  meet  i 
tliereatter,  as  practicable. 

g  1036.  [am'd  1877.1  At  tbe  meeting,  specified  in  tbe  lost  sect 
officers  present  must  Gcfect,  from  the  last  aBscssmcnt-roll  of  the  loi 
make  a  list  of,  the  names  of  all  peraona,  wliom  tbey  bcliere  to  be  q 
to  servo  as  trial  jurors,  as  prescribed  in  tbe  last  article. 

§  1037.  Duplicate  Ikts  of  the  names  of  tbe  persoiiB  so  selected,  e 
tbe  place  of  rcsldenco,  and  othor  proper  additions,  of  eacU  of  tben 
as  those  particulars  can  be  conveniently  ascertained,  must  bojnnda  fl 
signed  by  the  officers,  or  a  majority  of  tbem.  WilLin  ten  duys  al 
meeting,  one  of  the  ii^ta  muat  bo  tranamitted,  by  tboae  oCBcera, 
ooanty  clerk,  and  filed  by  him  ;  and  tbe  other  muBt  be  filed  with  tl 
clerk. 

§  1033.  On  the  first  Monduy  of  Auf;uBt,  after  the  lists  hure  be«l 
roitted  to  liim,  the  county  olork  must  prepare  snitablo  ballola,  by 
liie  aamo  of  each  person  Ihua  selected,  as  contained  in  the  listii.  > 


km^ 
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laee  of  residence,  and  other  additions  on  a  separate  piece  of  paper.  The 
lUots  must  be  uniform,  as  nearly  as  may  be,  in  appearance ;  and  the  cleric 
nut  deposit  them  in  the  box,  Icept  for  that  purpose. 

§  1039.  [am'd  1880.]  Before  depositing  the  ballots,  the  County  Clerk 
nut  destroy  each  ballot  remaining  in  either  of  the  boxes  kept  by  him,  and 
mtaining  the  name  of  a  resident  of  a  town  for  which  a  new  list  has  been 
uuimitted.  If  for  any  reason  the  list  from  a  town  is  not  received  by  the 
Donty  Clerk  by  the  first  Monday  of  August,  he  shall  give  immediate  notice 
lereof  to  the  town  clerk,  and  it  must  be  transmitted  as  soon  thereafter  as 
scticable ;  and  if  after  the  same  is  received  by  the  County  Clerk^  it  has 
McorshiJl  be  lost  oi  destroyed,  he  must  forthwith  give  notice,  to  the 
iwn  clerk  and  a  copy  of  the  duplicated  list  on  hie  in  the  town  clerk's 
See,  certified  by  him  to  be  correct,  or  if  that  duplicate  is  also  lost  or  de- 
royed  or  cannot  be  found,  a  new  list  to  be  made  forthwith,  as  prescribed 
V  making  the  original  list,  must  be  transmitted  to  the  County  Clerk  as 
m  thereafter  as  practicable ;  and  the  County  Clerk  must  prepare  new  bai- 
ts, and  destroy  the  old  ballots  containing  the  names  of  residents  of  that 
wn  immediately  after  the  receipt  by  him  of  the  list  therefrom. 

§  104O.  Each  person,  whose  name  is  contained  in  a  list,  so  transmitted 
Q8t,  unless  he  is  excused  or  discharged,  serve,  as  a  trial  juror,  for  three 
are  from  the  first  Monday  of  August  of  that  7ear,  and  thereafter  until 
tother  list,  from  his  town,  is  received  and  filed. 

§  1041.  [anCd  1881.]  Each  ward  of  the  city  of  Utica  is  considered  a 
vn  for  the  purposes  of  this  article ;  and  the  supervisor  and  assessor  of 
U  ward  must  execute  the  duties  of  the  supervisor,  town  clerk  and  asses- 
rs  of  a  town,  as  prescribed  in  the  foregoing  sections  of  this  article,  ex- 
pt  that  a  duplicate  of  the  list  of  jurors  made  by  them  must  be  filed  in  the 
ioe  of  the  clerk  of  the  city.  In  the  city  of  Albany  the  recorder  of  said 
y  shall  perform  the  duties  imposed  by  this  title  upon  the  supervisor, 
rn  clerk  and  assessors  of  towns.  In  Albany  county,  grand  jurors  shall 
"eafter  be  drawn  from  the  box  containing  the  names  of  petit  jurors 
dcted  for  said  county  in  the  same  manner  as  petit  jurors,  and  hereafter 
separate  list  of  grand  jurors  shall  be  prepared  for  said  county.  In  each 
the  other  cities  of  the  State  the  like  duties  must  be  performed  by  the 
cers,  and  in  the  manner  prescribed  by  law.  A  city,  wherein  two  or  more 
essors  are  elected  for  the  entire  city,  is  considered  a  town  for  the  pur- 
es  of  this  article,  except  where  the  officers  who  are  to  perform  the  duties 
Lhe  supervisor,  town  clerk  or  assessor,  as  prescribed  in  this  article,  are 
cially  designated  by  law. 

\  1042.  On  a  day,  designated  by  the  county  clerk,  not  less  than  four- 
Q,  nor  more  than  twenty  days,  before  the  day  appointed  for  holding  each 
DQ  of  the  circuit  court ;  or  of  the  court  of  oyer  and  terminer,  where  a 
Quit  court  is  not  appointed  to  be  held  at  the  same  time ;  or  of  the  county 
ul,  except  a  term  designated  for  the  hearing  and  decision  of  motions, 
i  trial  and  other  proceedings,  without  a  jury  ;  or  of  the  court  of  sessions, 
tere  a  term  of  the  county  court  is  not  appointed  to  be  held  at  the  same 
Qe;  or  of  a  mayor's  or  recorder's  court,  at  which  issues  are  triable  by  a 
ry ;  or  on  the  day  to  which  the  drawing  is  adjourned,  as  prescribed  in 
ction  one  thousand  and  forty-five  of  this  act,  the  clerk  of  the  county,  in 
l^ch  the  term  is  to  be  held,  in  case  such  county  contains  less  than*  one 
undred  thousand  inhabitants,  must  draw  the  names  of  thitty-aVx.  peit^otv^^ 
^din  counties  containing  one  hundred  thousand  inhabitants  ot  ov^x  \.\vv;. 
lames  of  forty-e/g^ht  persons,  and  any  additional  number  ordvired  accotdm^ 
'^r,  to  serve  as  trial  Jurots  at  tho  term. 
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'^     S  1043.  At  leagt  ail  dajv  before  the  drming,  the  county  clerk  must  pfl^ 
'   liati  a,  uotiue  lliereof,  in  a  nenspaper  publisliod  in  ttie  count;,  If  then  ll 
I A  one ;  or,  it  there  ia  nuna,  lie  must  uffii  a  notice  thereof, 
."of  the  bnildiiie.  where  the  term,  for  which  the.  iurorB  a 


of  the  bnildiiig,  where  the  term,  for  which  the.  jurors  are  to  be  drawn,  ii 
appointed  to  lie  held.  He  must  also,  at  less!  tbree  dajs  before  tbe  ting  ap- 
pointed for  Che  draniag,  uause  notice  thereof  to  be  serred  upon  the  eheril 
ol  the  oountj,  and  upon  the  couatj  Judge,  or  in  case  of  his  absence,  upcm  the 
gpecial  oauntf  jadge,  or,  in  a  count}'  where  thure  ia  no  special  count;  jndgt, 
Qpon  a  juatiue  of  Beesioua. 


la/       j  1044.  At  the  time  ao  appointed,  tlie  sheriff  of  tbe  count;,  or  H 
lb  eheriff,  and  the  count;  juiJge,  or,  if  notice  has  been  served  upon 


lf> 


[he  abaence  of  the  latter,  as  preserihed  iu  the  last  si 
the  count;  judge,  or  that  ofHeer,  or  botb,  must  attend  at  the  clerk'!  i 
of  the  connt;,  to  nilneas  the  drawing  of  the  Jurors. 

1045>  If  theaheriff  or  under-sheriff,  and  either  ibe  count;  juilgcot, 
ease  specifed  in  the  Inst  section,  an  officer  in  place  of  the  countj 
judge,  do  not  appear,  the  ulerk  must  adjourn  the  drawing  of  the  junVsM 
the  neit  daj.  Therenpon,  tbe  elerk  muEt  forthwith  uauso  to  be  lafti 
upon  the  absent  sherUf  or  county  judge,  or  two  or  more  justicea  of  lb* 
peace  of  the  count;,  notice  to  attend  the  drawing  on  the  adjourned  dq. 

g  t046.  IftheBheriff  or  under-sheriif,  and  the  count;  judge,  or  Iftha 
ihenft.  under-sheriff,  or  count;  judee,  together  with  two  jugtlcM  D(  Ibt 
pcuL'S  of  the  count;,  appear  nt  the  adjoumed  da;,  but  not  otherwiu,  tkt 
clerk  must  proceed,  in  the  presence  of  the  officers  so  appearing,  to  dnf  ^ 

g  1047.  The  drawing  must  be  conducted  as  follows : 

1.  The  clerk  must  shake  (lie  box  containing  llie  ballots,  so  as  tboRK^f 

2.  Ho  must  then,  without  teeing  the  name  contained  in  in;  ballot 
pnbliuly  diow  out  of  "iic  b«  one  ballot;  and  continue  to  draw,  ia"""" 
manner,  one  ballot  at  d  tiote,  until  the  rei^ulalte  number  htia  been  draw 

5.  A  minute  of  tbe  drawing  must  be  kept,  b;  one  of  the  attending  oBl.  . 
in  which  must  be  entered  tbe  name  contained  in  each  ballot  drawn,  beM 
another  ballot  ia  drnivn. 

4.  If,  after  drawing  Iherenuisile  number,  the  name  of  ft  person  has  b« 
driiwu,  who  ie  dead,  or  insane,  or  who  hue  permanentl;  removed  frDia  ll>:l 
county,  to  tbe  knowledge  of  an  attending  officer,  an  entr;  of  that  fact  nraM 
be  made  In  the  minute  of  the  drawing,  and  the  ballot,  i-ontaining  Ibil  pi^ 
sun's  name,  must  be  dcEtrojud.  Whereupon,  another  ballot  must  be  dnn 
in  its  place,  nnd  theiiaine  contained  therein  must  be  entered,  in  like  manilH 
in  the  miuote  of  the  drnwing. 

B.  1'he  same  proceediiiga  must  be  had,  as  often  as  necesear;,  nntll  tlx 
requisite  number  of  jurors  has  been  obtained. 

6.  The  minute  of  the  drawing  must  th'bn  be  signed  b;  the  clerk,  and  (» 
other  attending  ofRcerH,  and  Hied  in  the  clerk's  office.  . 

T.  A  list  of  the  names  of  the  persona  so  drawn,  showing  ihe  pliM*¥ 
residence,  and  other  proper  additions,  of  each  of  them,  and  speuifjiiiB  B* 
what  court  and  term,  the;  were  di-Dwu,  miist  be  made  and  certified  bfilt 
elerk,  and  the  other  attending  officers,  and  delivered  to  the  sheriff  of  '"^ 

1048.  The  slieriS  mnat,  at  least  sii  days  before  the  da;  appo 
fiifl-  tbe  term,  sens,  upon  each  perwin  iiaaied  ui  the  list,  pi 
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saving  it  at  his  residence,  with  a  person  of  proper  age  and  disuretion,  a 
ten  notice  to  attend  the  term.  He  must  file  tlie  h'st  with  the  clerk  of 
conrt,  at  or  before  the  opening  of  the  term  ;  with  a  return,  indorsed 
snpon,  or  annexed  thereto,  under  his  hand,  naming  each  person  notified, 
specifying  the  manner  in  which  he  was  notified. 

1049.  The  county  clerk,  or  the  sheriff,  must  furnish  a  copy  of  the  list 
ial  jurors,  drawn  to  attend  a  term,  to  any  person  applying  to  hun  there- 
and  paying  the  fees  allowed  by  law. 

1060.  After  the  adjournment  of  the  term,  at  which  trial  jurors  haT« 
returned,  as  prescribed  in  the  last  section  but  one,  the  clerk  must 

sit  the  ballots,  containing  the  names  of  those  who  attended  and  served, 
lother  box,  kept  by  him.  The  ballots,  containing  the  names  of  those 
did  not  appear  and  serve,  which  have  not  been  destroyed,  as  prescribed 
tide  first  of  this  title,  must  be  returned  to  the  box  from  which  they 
taken. 

1061.  If,  at  the  time  of  drawing  trial  jurors  for.  a  term,  there  is  not  a 
;ient  number  of  ballots  remaining  in  the  first  box,  the  clerk,  after 
ing  all  the  ballots  therein,  must  draw  the  necessary  number  from  the 
id  box,  containing  the  names  of  those  jurors  who  have  before  served,  as 
sribed  in  the  last  section ;  and  must  continue  to  draw  from  that  box, 
new  lists  of  jurors  are  transmitted  by  the  town  officers. 

1062.  The  county  clerk  must  keep,  in  addition  to  the  two  boxes  speci' 
n  the  last  two  sections,  a  third  box,  in  which  he  must  deposit  duplicate 
ts,  containing  the  names,  with  the  proper  additions,  of  all  persons, 
ted  and  returned  as  trial  jurors,  who  reside  in  the  city  or  town,  where 
U  term  of  a  court  of  record  is  appointed  to  be  held,  pursuant  to  law. 

1063.  The  ballots,  kept  in  the  third  box,  must  be  destroyed  by  the 
:,  and  new  ballots  must  be  deposited  therein  by  him,  at  the  same  time, 
ander  like  circumstances,  as  prescribed  in  this  article,  with  respect  to 
lestmction  of  the  old  ballots,  and  the  depositing  of  new  ballots,  in  the 
box. 

1064.  If  a  sufficient  number  of  trial  jurors,  duly  drawn  and  notified, 
)t  attend  or  cannot  be  obtained,  to  form  a  jury,  the  court  may,  in  ita 
etion,  direct  the  sheriff  to  draw  from  the  third  box,  in  the  presence  of 
onrt,  the  names  of  as  many  persons,  as  the  court  deems  sufficient  for 
purpose. 

1066.  The  sheriff  must  forthwith  notify  each  person  so  drawn,  and 
)  a  return,  as  prescribed  in  title  fifth  of  this  chapter,  where  talesmen 
squired  to  attend  ;  and  the  provisions  of  that  title  apply  to  each  per- 
10  notified. 

1066.  A  justice  of  the  supreme  court,  appointed  to  hold  a  term  of  the 
it  court,  or  to  preside  at  a  ten^  of  the  court  of  oyer  and  terminer,  may, 
n  order  under  his  hand,  direct  that  such  a  number  of  jurors,  as  he 
8  necessary,  not  exceeding  twenty-four,  be  drawn  for  that  term,  in  ad- 
1  to  the  tlurty-six  jurors,  to  be  drawn  as  prescribed  in  the  foregoing 
)n8  of  this  article.  A  county  judge  may,  in  like  manner,  direct  the 
ing  of  a  like  additional  number  of  jurors,  for  a  term  of  the  county 
i  or  of  the  court  of  sessions,  to  be  held  in  his  county. 

1067.  An  order,  made  as  prescribed  in  the  last  section,  must  be  deliv- 
to  the  clerk  of  the  count \,  in  wiiich  the  term  is  to  be  Vic\d,  «l\.  v«ia\ 
ty  days  before  the  day  up  pointed  for  the  commencement  ttxeter^!  •.  mv^ 
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1.^ 
the  otsrk  must  forthwlih  Gle  it.  Tbii  article  appliea  b 
jurors,  BO  tequireil  lo  be  dianu. 
%  1058.  At  a  term  of  the  circuit  court,  or  court  of  oyer  and  teiDiiD«r,c 
pf  the  couutj  uourt,  or  court  of  seeaiouB,  nu  order  ma)*  l>e  iniLde  b.r  tt 
court,  requiriug  tbe  clerk  of  the  county  to  druw,  and  the  aheriS  U)  mHHj, 
an;  number  of  trial  jurors,  specified  in  llie  order,  tvhicb  the  court  deem 
neceaaar;,  to  iittend  that  term,  or  h  term  ihareafter  to  be  held,  either  t^ 
Origiaal  appomLTacaL  or  by  adjouniinBiit,  ut  the  commeocemeot  thereoffOr 
on  a  particular  da?,  specified  in  the  order. 

g  loss.  The  clerk  mual  thereupon  rorthnrilh  bring  into  court,  all  Of 
boiea,  nherein  ballot--^,  ciiatulnicig  tbe  namcii  of  trial  jurors  are  deposited, 
as  prescribed  in  this  jirticle  ;  and  must,  in  Ibe  presence  of  the  conrt,  pub- 
lid.?  draw  from  aach  hoi  or  boxes  as  the  conrt  directs,  tbe  number  ot  Itill  ( 
jurors  specified  in  the  order.  Tbe  clerk  must  make  ami  certify  twoliautl 
the  peraoDS  BO  drnwn;  and  must  file  one  list  io  his  office,  and  delE'sr  ibe 
other  to  the  sheriff.  The  sherifF  rau^t  thereupon  ImmediiLtel?  notStjacIl 
person  so  draiTD  to  attend  as  specified  in  the  order. 

J^  §  1060.  Tbe  count?  judge  mar,  at  tbe  time  of  druwing  trial  juroil  U 
attend  a  term  of  the  countv  court,  or  uourt  of  sessions,  make  an  order,  dN- 
Igaaling  s  particular  da?,  during  the  term,  when  the  jurors  nmst  atlenil,or 
two  or  more  particular  dH?s,  upon  each  of  vhicb  a  portion  of  the  juron 
must  attend.  Tbe  sheriff  must  thereupon  DOtif?  them  to  attend,  a>  ifO* 
Bed  in  the  order. 

§  1061.  The  deputy  couui?  clerk  poaaeaaes,  in  the  absence  of  tbe  oo 
clerk  from  his  office,  or  frum  the  sitting  of  a  term  of  tbe  court,  the  poif* 
V    DOoferred  b?  this  article  upon  tbe  count?  clerk. 

^m       g  1062.  This  article  does  not  apply  to  tbe  city  and  county  of  Hew  Twii 
^L  1)f  to  the  county  of  Kings. 

i; 


ARTICLE  THIRD. 

i    HODR    or    SralGINB  AND    FRDCDKl.-IO    A  SPSCIAL    JuHr,  .1 


1.  What  conrlsmaj  order  n  special       J  1068.  ProvlsEon  where 

jnijlo  be  Btriick.  mlBsionut  of  ji 

L  PatW  ol—'"'""  — '--  —  -'•-  — -■■ 


eight da^B'noilee.  ISflD.  Party  applying  for  tpeoWfl? 

Modiiof  Btriklngjury,  to  pny  expense*. 

Jurars  so  drawn  te  be  aotifled  1070.  Copy  or  oracr  fur  foidg  ]<Rr 


r  Btriklng  jury,  to  pay  expei 

-   "■ " """  "-py  of  r-"-- 

7.  Jary  m  be  formed  as  in  otbei         lOTl.  Uode  of 


J  §  1063.  Where  it  appears  to  llie  aourt,  that  n  fair  and  impartial  trill  J 
M  JBSue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending  in  '''  ' 
aupreme  court,  or  in  a  superior  cit?  court,  cannot  be  bad  without  a  BtrV^  . 
jury,  or  that  the  importance  or  intricacy,  of  the  case  requires  eucb  ■  JMft  ( 
the  court  must  make  an  order,  upon  notice,  directing  a  special  jur?  wM' 
i-truck,  for  the  trial  of  the  isaue.  The  order  must  Bpecit?  the  lerm,  uA  •  ■ 
may  specify  a  particular  da?  in  the  term,  when  the  jur 

;*  %  1064.  Unless  the  order  specifies,  or  directs  the  officer,  who  U  to  tiriki/ 
the  jury,  to  fix,  a  lime  for  the  partiea  lu  attend,  the  party  obtaining  It  iWtt  ' 
give  at  least  ei|;bt  da?a'  notice  of  the  tiuic,  when  he  will  attend,  befbrtW 
clerk  of  the  count;  in  which  the  action  is  triable,  or,  if  it  is  tiiahle  '  ' 
a>^  and  eouaty  of  New  York,  ur  tbe  count?  of  Kings,  before  tbe 
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Tors,  or,  if  it  is  triable  in  the  superior  court  of  Buffalo,  before 
!  that  court,  for  the  purpose  of  haring  the  jury  struck. 

[amV  1877.]  At  the  time  appointed,  the  clerk,  or,  in  his  absence, 
3lerk,  or  the  commissioner,  as  the  case  requires,  must  attend  at 
ith  the  original  lists  or  books,  filed  or  kept  in  his  oflSce,  as  re- 
iw,  containing  the  names  of  the  persons  who  are  then  liable  to 
a  jurors ;  and,  in  the  presence  of  the  parties,  or  their  attorneys 
must  strike  a  trial  jury,  as  follows  : 

erk,  deputy-clerk,  or  commissioner,  must  select  from  th^  lists  or 
oames  of  forty-eight  persons,  whom  be  deems  most  indifferent 
i  parties,  and  best  qualified  to  try  the  issue ;  and  must  make  and 
t  of  those  names. 

Girty,  on  whose  application  the  special  jury  was  directed  to  be 
lis  attorney  or  counsel,  may  then  first  strike  from  the  list  one 
adverse  party  or  his  attorney  or  counsel  may  then  strike  there- 
lame;  and  so  alternately,  until  each  party  has  stricken  out 
es. 

er  party  fails  to  attend,  at  the  time  and  place  of  striking  the 
;lects  to  strike  out  a  name,  the  clei'k,  deputy-clerk,  or  oommis- 
t  strike  for  him. 

erk,  deputy-clerk,  or  commissioner,  must  thereupon  make  out  a 
lames  of  the  twenty-four  persons  not  stricken  out,  and  must 
it  is  a  correct  list  of  the  persons.  dttLwn  to  serve  as  jurors,  pur- 
e  order  of  the  court.  He  must  iujimediately  deliver  the  list  so 
id  a  certified  copy  of  the  order,  to  the  sheriff  of  the  county.  If 
m  any  ward  or  town,  cannot  be  found,  the  clerk  must  make  a 
m  the  ballots  then  in  use  for  jurors  for  that  ward  or  town,  and 
at  list,  upon  striking  the  jury,  in  place  of  the  original  list. 

The  sheriff  must  notify  the  persons  whose  names  are  contained 
Eind  must  return  the  names  of  those  notified,  to  the  term,  at 
are  required  to  attend,  as  prescribed  by  law  for  notifying  and 
pdinary  trial  jurors. 

From  the  persons  so  notified  and  attending,  a  jury  must  be 
the  trial,  and  the  issue  must  be  tried,  as  prescribed  in  this  chap- 
pect  to  an  ordinary  jury  trial.  The  court  has  the  same  power 
r  discharge  a  juror,  and  to  cause  additional  jurors  to  be  drawn, 
to  attend,  as  upon  an  ordinary  jury  trial.  But  the  court  may, 
stion,  set  aside  an  additional  juror  so  drawn,  or  a  talesman,  upon 
»n  of  either  party,  without  a  formal  challenge. 

[ani'd  1884.]  If  it  appears  to  the  court  to  wliich  an  applica- 
pecial  jury  is  made,  that  the  clerk,  or  the  commiBsioner  of  jurors 
may  be,  is  interested  in  the  action,  or  is  related  to  either  of  the 
s  not  indifferent  between  them,  the  court  must  appoint  two 
d  persons  to  strike  the  jury ;  and  the  court  may,  in  its  disore- 
case  appoint  two  such  persons  to  strike  such  jury.  The  per- 
ointed  possess,  for  the  purposes  of  the  action,  all  the  power? 
>y  this  article  upon  the  clerk  or  the  commissioner  of  jurors. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the  party 
r  it,  and  shall  not  be  taxed  in  the  costs  of  the  action. 

Where  an  order  for  a  trial  by  a  foreign  jury  is  made,  a  certified 
if  must  be  delivered  to  the  sheriff  of  the  county,  ttomv)\i\OcLVk 


DELINQUENT  JURORS.  ^jH 

«  be  drairti ;  nhci  muat  give  notioe  tbereof  (o  ilio  clerk  of  thai  caanlf  I 

fciud  bIbo,  in  Cbe  cily  and  countj  of  New  York,  or  the  uouatj  of  Ktugi,  M 

I  uommlaaiener  of  jurors,  at  ieasL  tweut;  dujB  Iieturu  LhE  firsL  duf  of  thM 

It  which  the  fureigc  jurj  is  I'equired  to  atlead.  ;; 

;.  %  1071.  Ths  clerk,  or,  in   the  oounty  of   Kings,  the  camniiiHiaBer,  la 

nrnom  the  notice  is  given,  must  draw  iba  names  of  twenty-four  persons,  hi 

"      ~  ~  and   in  prosonce  of   ihe  aame  offieera,  at  prGScrlbed  b^ 

a  urdiuary  trial  jurors  ;  except  tbat  notice  of  the  driiMi 

It  i>e  publixbed.     A  certified  list  of  the  natuua  drawn  must  bv 

jklivered  totheaberiS,  who  must  notify  each  person  drawn,  and  make    i' 

as  in  an  ocdinarj  case. 

ARTICLE  fOUBTH. 
Pknaltirs  ran  NnN-ATriNDAHOi. 
Eine  to  be  tiupaaed   for   non         %  imn.  Procevdlngi  upon  retnm  of  in^ 

atUndance.  order. 
Order  to  show  cause,  whan  jnror          1077.  When  procteaingB  to  ceaae. 
• llj  notiaeii.              ICrTS.  This  arllde   not   anplicabla       I 

,1  iqp!  Dui3r'orclertiana%UKrifl.  ties.  i 

%  1072.  A  peraon  duly  notiSed,  aa  prescribed  in  lliin  title,  to  attenA^i, 
*  (etm  uf  a  court  of  record,  as  a  trial  juror,  who,  wiihuut  reaaonable  oau  ^ 
Delects  to  attend,  according  to  the  notice,  aliail  be  iined  a  surn,  not  \i^m 
iban  ten  dollars  nor  more  thau  tweuty-UTe  doiUis,  (or  each  day  that  b»  jj 
neglecti  to  attend.  ^ 

g  1073.  Where  it  appears,  by  the  i  .turn  of  tbe  sheriff,  that  the  da's! 
ijuent  was  personally  aoIiSad  to  attend,  the  Hue  may  be  iin|>osed  bj  '^i 
-ourt,  at  tbe  terra  which  he  wns  required  to  attend.  But  where  it  sppe^M 
'  by  tUe  return,  that  be  was  ootiQed,  by  leaving  the  notice  at  his  reudn3k«^ 
tbe  court  must  cause  an  order  to  be  eulered  in  its  ininutea,  I'oqaiiing  ftM^I 
to  show  cause,  on  the  Qrst  day  of  the  Quit  teroi  of  tbe  unurt,  why  a  fiM 
should  not  be  impoaed  upon  him.  i 

■;  r  §  1014-  K  tbe  order  ia  made  at  a  term  of  a  circuit  court,  it  may.  hi  eH*! 
discretion  of  the  court,  direct  the  delinquent  to  show  cauau,  ou  the  liist  <lq 
of  the  next  term  of  the  county  caurl  of  the  same  county. 

^  1076.  the  clerk  must  hnmedintely  deliver  two  certified  copies  of  ttl 
order  to  tbe  sheriff  o!  tbe  county,  who  must  serve  one  copy  on  tbi  '~"~ 
quent  personally,  and  return  the  other,  with  his  proceedings  Iltereon, 
term  at  which  the  delinquent  is  requlied  to  show  cause. 

g  1076.  If  the  aberiS  relnrnB  (he  copy  of  the  order  as  personaily  terve^ 
or  it  the  delinquent  attends,  in  obedience  thereto,  the  court  mo^  nnk* 
pKHl  cause  la  ahown  to  the  contrary,  impose  the  proper  fine ;  otherwise  H 
Diuait  make  a  further  order,  requiring  the  delinquent  to  show  a  '  '^ 
next  terct,  irtiy  the  Sue  sbuuld  nut  be  imposed.  The  p 
such  an  order  are  the  same  as  under  the  firiit  order.  Similar  ordaiia 
be  made,  from  term  to  term,  and  siieilur  proceedings  taken,  u 
qoeut  is  personally  served,  or  attends  in  obedience  thereto. 


Lgsoad* 
daitiuil, 

(baddih: 


§  1077.  But  if  It  appears  from  the  return  of  (be  sheriff,  or  from  IBJ' 
other  evidence,  that  the  juror  is  dead,  or  inaane,  or  has  permaaentt)' I* 
moved  from  the  ounnty  ;  or  if  n  ealisfactory  excuse  la  rendered  by  any  f^ 

Ml,  ID  hla  behitif,  for  his  default,  the  cr — ■ '-  '—  '' '—  ' 

«  iJie  proppeiJinga 


JURORS  IN  NEW  YORi. 


*l07i 


This  article  does  not  apply  to  the  city  and  county  of  New  York, 
untv  of  Kings. 

TITLE  IV 

s  in  New  Ytrk  and  Kings  counties  ;  mode  of  sde^ng  them,  %ni 
of  procuring  their  attendafice, 

^vlsione  relating  to  trial  larors  in  the  city  and  connty  of  Kew  York, 
'rovisions  relating  to  trial  Jnrors  in  the  coonty  of  Kings. 

ARTICLE   FIRST. 

RELATING    TO    TrIAL     JuRORS    IN    THX    CiTT    AND    COUNTT     Of 

New  York. 


fications  of  trial  jurors.  $  11Q2. 

deemed  a  resident. 

ns  exempt  from  service.  1106. 

)nce  of  right  to  exemption  1104. 

certain  cases. 

iry  officers  required  to  cer-  1106. 

r  to  commissioner  persons 
forming  full  military  duty.  1106. 

year  ;  length  of  jury  ser- 
3  required  and  allowed.  1107 

1   court   may   temporarily 
use  juror  from  attendance.  1106. 

her  cases,  juror  to  Jbe  ex- 
ed  only  on  showing  certain  1109 

ts. 
applying   to  court  to  be 
used  must  produce  notice,  U^. 

:e  in  a  court  not  of  record  ;  IIU . 

sn  an  excuse, 
of  court  to  certify  to  com- 
isioner  as  to  attendance, 
uses,  Itn'-s,  etc.,  v/  furors.  1113. 

lissioner  <^f  juro^-s  to  select 
.1     jurors  ;      his     general  1113. 

vers. 

lissioner  may  appoint  as- 
ants,  etc.;   who  may  ad-  1114. 

lister  oaths. 

tublic  officers   required  to  1115. 

the  commis:«ioner.  1116. 

jses  of  commist^iouer's  of- 

;  how  paid. 

of  jurors  to  be  prepared,  1117. 

;   commissioner  to  decide 

to  exemptions. 

ns  may  be  required  to  tes-  1118. 

'  as  to  juror's  liability  to 

ve.     Penalty    for  disobe- 

Qce.  1119. 

lissioner  to  return  lists  to 

uty  clerk ;   correction  of 

9.  1120. 

allots  to  be  destroyed  and 

/   ballots  deposited  :   sup-  1121. 

mental   lli^ts  ;   new  ballots 

refor. 

jcr  of  jurors  to  be  drawn  1122. 

each   term   of   court    of 
3rd.  1123. 

I  jurors  to  be  drawn  ;  what 
2crs  to  attend  drawing.  1124. 

e  of  drawing. 

edings  if  officers  do  not  1126. 

lear. 


When  jury  to  be  drawn  on  ad- 
journed day. 

Mode  of  drawing ;  minnte ;  lists. 

Id.;  where  term  consiatB  of  tw* 
or  more  parts. 

Commistiioner  may  issae  notice 
to  jnrors  drawn. 

Sheriff  to  notify  jurors  and 
make  return. 

wierk  of  court  to  oortlfy  as  to 
mode  of  service. 

Court  may  order  new  panel  to 
ly)  drawn  during  term. 

^>>urt  of  record  to  flne  juror  for 
non  httendance ;  power  to  re- 
«iit  line. 

ffwor  mar  also  be  arrested  and 
compelled  to  serve. 

Jurors  for  district  courts  ;  how 
selected ;  punishment  for  non- 
attendance  ;  clerk*8  duty ;  pen- 
alty for  neglect. 

SheruTs  jury ;  how  selected, 
etc. 

Proceedings  before  commis- 
sioner, to  remit  or  enforce 
jury  flnes. 

Board  for  enforcement  of  jury 
fines ;  proceedings  before  it. 

General  ])owers  of  board. 

Commissioner  to  issue  warrant 
to  coUect  fines ;  sheriit^s  pow- 
ers and  duties  thereupon. 

Uncollected  fines  to  be  docket- 
ed, and  enforced  as  Judg- 
ments. 

Commissioner  to  receive  fines, 
etc.    His  account ;  how  ren 
deredand  settled 

Corporation  attorney  to  pros- 
ecute for  penalties ;  compro- 
mise, etc.,  of  action. 

Penalty,  for  physician  giving 
false  certificate. 

Persons  required  to  furnish  in 
formation ;   penalty   for    re- 
fusal, etc. 

Punishment  for  bribery  of  of- 
ficer, etc.,  by  juror  drawn. 

Id.;  for  officer  accepting  bribes, 
etc. 

Id. ;  for  concealing  offer  to  take 
bribe,  etc. 

False  f wearing  \  xfVktA  v^ttvci 


'n  order  to  be  quulited  to  serve,  as  a  trial  jMTor,  Va  Ik  wiW^\l^ 
vuDtv  of  New  York,  a  neraou  must  ¥e 


JUKOKS  IN  v-EW  TOldC 

1,  A  male  citixea  of  the  United  SULes,  and  a  resMrot  of  that  dij 

2.  Not  lesi  than  tweutj-one,  nor  more  thiin  seventy  jeata  of  ige. 

9.  Tbe  owner,  in  his  onn  right,  ol  reul  or  perBODiU  [irop«r(j,  ct  the  ntM 
of  two  hundred  aud  fiflj  dollara  I  or  Ihc  hithlmnd  of  a  woiUHU  vhu  is  Ih' 
owner,  la  bee  own  right,  of  real  or  personal  propepsj  of  that  value. 

4.  In  the  pasee^eioD  of  hia  uaturul  fuculties.  aad  nnt  Infirm  or  decrepit. 

0.  Free  Irom  all  legal  Mueptions;  inteQigeul ;  of  sound  niiud  uid  goei 
(diaracter;  and  able  to  read  and  write  the  English  tuigiia^e  undenuiHl- 
iDgly. 

S  1080.  A  person  dwelling  of  lodging.' in  the  city  and  county  of  N*« 
Turk,  for  the  greater  purt  of  Uie  tiniv,  belweec  the  Grat  duj  of  Ocujlier  mil 
Ihe  thirtieth  diiy  of  Juno  next  tbei-eufter,  is  a  reEidenl  of  Ibat  citf  aixi 
county,  for  that  jury  year,  withio  the  meaning  of  the  last  Eci<tiou ;  u  '  '" 
not  uecesBary,  that  he  should  have  been  assessed,  or  ahould  havi 
there. 

B  1081.  [am'd  18T1.]  Either  of  the  following  persons,  although 
',^,  ted,  is  entitled  to  an  eiemption  from  serrics:,  aa   a  trial  juror,  npOB  Hi" 
*  /  claiming  m  eiMnption,  an  preEwribed  in  this  article : 

1.  A.  clergyman,  or  b  m^uisler  of  auy  religion,  offii'iatitig  as  such,  aad  PH 
felUtwiag  any  other  calling. 

»S.  \am'd  1880.1  A  prai'ticing  phyaiciin,  eurgeon,  or  surgeon  dei 
(  patients  cequn-ing  his  daily  professional  attention,  and  not  folluiring 
y  Dlber  calling,  and  a  licensed  pharmaceutist  or  pharmacist  while  ictutUT 
giiged  in  his  prafeesiun  as  a  lueaos  of  liietlboud. 
8,  [am-d  1179.]  An  altornoy  or  counsellor  at  law,  reeularly  enpgttk 
practice  of  the  law  as  a  meauB  of  lifelihood. 

i.  [am'dlHdO.]  A.  piofesaoroT teaobermaoollege,academ;oipnb- 
lio  BDhool,  Dot  following  any  otfeer  calling,  or  an  editor,  eilitoiial  wriW 
ot  reporter  of  a  daily  newspaper  regnlariy  employed  as  anoh  andnei 
following  any  other  vocation. 

b.  The  liuliter  uf  u  ofhce,  under  the  United  States,  or  the  Stale, 
city  01'  county  of  Kew  York,  whose  ofBnil  duties,  at  the  tino,  prevwlUli 
alteadance  us  a  juror. 

8.  A  consul  of  a,  foreign  nation, 

7.  A  captain,  engineer,  or  other  officer,  actually  employed  upon  ■ 
sel,  making  regular  trips;  or  a  licensed  pilot,  actually  fotlowing  that 
ing. 

8.  A  superintendent,  conductar,  or  engineer,  employed  by  a  raillMli 
panj,   other  than    a   street   railroad   company ;    or  a    telegraph 
employed  by  a  telegraph  company  ;  who  is  actually  doing  duty  il 
or  along  ttie  railroad  or  telegraph    line  of    the  company,  ' 
■mployHi. 

B.   A  grund  juror,  or   a  aheriH'a  juror,  tor  the  year,  seleut«d 

10.  [nm'd  18S9.1    Any  officer,  non-oomnaisBioned  offioOT,  I 
or  private  actually  BcrTingin  aliHgode,  regiment,  baUBHoij:pi 

,        or  Icoop  of  the  Old  Gaord  of  the  city  of  New  York,  or  of  Oii  .| 

IQnard  of  the  State,  uniforiaed  und  equipped  Booording  to  Ir 
*l)iIifuHy  pertoTming  his  duty  by  mnkiug  tbe  poradea  r~  *  "" 
£e  drills,  inspeattoDB  and  reviews  rcqiiiied  by  law,  or  Bgi^_ 
Utoer,  actnally  peitonniug  duty  an  such;  orn  person  wlie.l 
^toraWy  discharged  from  the  NatioDsl  Guard,  after  flTa  y^r 
tiApersoa  wiioliaB  been  honoraVilj  disoVtajgeiltDuiflMrt 
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e,  after  seven  years*  faithful  senrice  therein.  But  in  onler  to 
irson  to  exemption,  under  this  subdivision,  his  service  mast  have 
rmed  before  the  twenty-tbird  day  of  Aprils  eighteen  hundred  and 
either  as  a  general  or  staff  officer,  or  as  an  officer,  non-commia- 
cer,  musician  or  private,  in  a  uniformed  battalion,  company  or 
;he  militia  of  the  State,  and  armed,  uniformed  and  equipped, 
to  law ;  or  a  portion  thereof,  during  Ihat  period,  and  in  that 
nd  the  remainder,  since  the  twenty-third  day  of  April,  eighteen 
id  sixty-two,  as  a  member  of  the  national  guard  of  the  State, 
^rson  who,  after  faithfully  performing  the  duties  of  a  fireman,  in 
)any  or  fire  department,  duly  organized  according  to  the  laws  of 
for  five  successive  years,  has  been  honorably  discharged  there» 

erson  who  is  physically  incapable  of  performing  jury  dnty,  by 
severe  sickness,  deafness,  or  other  physical  disorder, 
erson  holding  office  under  the  fire  or  police  department  of  the 
iherwise  specially  exempted  by  law. 

The  evidence  of  the  right  to  exemption,  as  prescribed  in  the  last 
as  follows : 

r  subdivision  tenth  thereof,  where  the  applicant  is  a  member  of  a 
r  troop,  the  certificate  of  the  captain,  or  other  commanding  officer 
ited  within  three  month  of  the  time  of  presenting  it.  Or  the 
aer  of  jurors  may,  in  his  discretion,  receive  the  certified  fist, 
1  the  next  section,  as  sufficient  evidence  thereof.  Where  the  ap- 
i  regimental  officer,  or  a  staff  officer,  the  evidence  of  the  right  to 
is  the  certificate  of  the  major-general,  or  other  officer  command- 
3t  division. 

ir  subdivision  tenth  thereof,  where  the  applicant  has  been  dis- 
9r  under  subdivision  eleventh  or  twelfth,  the  certificate  of 
;  and,  where  it  does  not  show  all  the  facts,  the  affidavit  of  the 
or  of  another  person  acquainted  with  the  facts. 
3r  subdivision  thirteenth  thereof,  the  certificate  of  a  reliable 
or  the  affidavit  of  the  applicant,  or  both  ;  or  any  other  evidence 
7  to  the  commissioner.  • 

ir  any  other  subdivision  thereof,  an  affidavit  of  the  applicant,  or 
it  satisfactory  to  the  commissioner,  of  another  person  in  his 
iting  the  facts,  entitling  the  applicant  to  exemption.  £ach  certifi- 
fled  in  this  nection,  must  be  accompanied  with  satisfactory  proof, 
it,  of  the  genuineness  of  the  signature  thereto ;  and  each  affidavit 
cate  must  be  filed  with  the  commissioner  of  jurors,  and  must  be 

by  him,  at  all  reasonable  times,  to  public  inspection. 

.  The  captain,  or  other  commanding  officer,  of  each  company  or 
the  first  division  of  the  national  guard,  must  deliver  to  the  com- 
of  jurors,  on  or  before  the  first  day  of  July  in  each  year,  and  at 
time  when  he  may  require  it,  a  list,  certified  by  him,  containing 
ame  and  residence  of  each  member  and  officer  of  his  company  or 

0  is  uniformed  and  equipped,  and  faithfully  performs  his  duty,  as 

1  in  subdivision  tenth  of  the  last  section  but  one.  No  other  name 
iserted  in  the  list.  The  list  must  be  filed  in  the  commissioner's 
he  major-general,  or  other  officer,  commanding  that  division,  must 
essary,  issue  orders  to  carry  this  section  into  effect.  He  must  also 
>  the  commissioner  of  jurors,  when  so  required,  a  list,  certified  by 
aining  the  name  and  residence  of  each  officer  or  otVv^t  \ii^txA^«^t  q\ 
ion,  not  eomprJBed  in  the  listM  q[  the  compaiuM  aiid  Vtoqi^%.     K3^ 
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oScer,  who  u^lecla  oi  I'eFusea,  to  parform  the  dot;,  epauified  lu  tMs  «b( 
tiuD  ;  or  wbo  lucludes,  in  a  list  tertiSeil  by  tiim,  the  name  of  a  pei'swi  vMI 
ia  DOt  deauribed  in  CliU  section  ;  or  who  givea  a  false  certificate,  in  ■  oaal 
>p«ciGed  in  tbe  lost   section  j  forfeits  the  sam  of  Gftj  dollara  for  eteH 

§  1084.  Tha  jury  year,  in  the  city  and  county  of  New  York, 
on  the  fii-al  day  of  October.  A  pcraou  who  bua  BUtually  eecvet , 
juror,  iu  a  court  of  rei'urd  of  (lie  SMte,  within  thut  city  sod  uounly,  iwdn 
days  within  a  jury  yuar,  ia  entitJed  to  b«  diachargcd  by  the  court;  etoepl 
that  he  ahall  not  he  discharged,  until  the  close  of  a  trial,  iu  wiiii^  bi  U 
Mrving,  when  the  twelve  daya  expire.  A  persua  diacharged.  as  prcecritMd 
iu  this  eection,  ia,  tLer«after,  during  the  suinii  jury  year,  oxauipt  from  iOf 
•ervice  in  any  county  of  the  State.  Where  the  oertifioates  of  one  or  ib{« 
clerli<r  of  the  courts,  mndc  as  preauribed  in  section  ten  hundred  uid  ^^9* 
nine  of  this  actr  ahow  that  a  pucaou  la  entitled  to  a  discharge,  as  prautitul 
in  this  section,  the  uomtiiissioner  of  jurors  must,  upon  raqnest,  cerlUr  " 
the  fact.  A  peraon  cannot  serve  as  a  trial  juror,  in  courts  of  reconi,  at  bk 
thui  two  ternia  la  a  jury  year.  , 

g  1085.  The  judge,  holding  a  lenu,  may,  ia  his  discretion,  eicnae  a  tii 
juror  from  service  at  that  term,  for  not  more  than  threa  ilaya'^l^  t&Mi 
where  tliaeiigeouies  of  his  business  require  bis  temporary  eiemption.  W 
judge  may  also  discharge,  for  the  term,  one  or  more  jurors,  notified  oi 
attending,  whose  further  attendance  ia  oot  required  for  the  trial  of  ialSHU 
thut  term.  Or  be  tnaj  discharge,  until  a  day  certain,  one  or  moiejimnb 
notified  and  attending,  wbosc  atteadancc  will  nut  be  nnjuired,  for  tMlW 
of  iasuea,  until  that  day.  Each  juror,  so  diacbarged  until  a  day  ""^ 
must  attend  at  the  opening  of  the  court  on  that  day,  and  thereaflet  nMW 
he  is  discharged,  without  further  Dotice.  If  be  fails  so  to  do,  he  islIlM 
to  the  same  punishment,  and  llie  same  pruEceilings  must  be  taken,  ■tUh'' 
had  failed  to  attend,  at  the  time  Uxed  In  the  notice  given  to  bii 

§  108fi.  £icept  aa prescribed  in  the  laEi  section,  a  cciict  or  a  judgaddl 
DOt^eicuae  a  person,  liable  to  serve  as  a  trial  juror,  and  duly  drawn  rail  Bt" 
liGed,  unleas  it  ia  abown,  bj  the  oath  of  the  juror,  or,  if  he  i>  UDlltts^ 
attend,  by  the  oath  of  another  person,  aoquainled  with  the  facts,  thallK'i 
then  neae^sarjly  absent  from  the  city,  and  will  not  return  in  lime  to  Mflj 
or  that  the  intareatH  of  the  public,  or  of  the  juror,  will  be  materially  ilijn* 
by  his  niteudauce ;  or  that  he  is  physicidly  unable  to  serve  -,  or  tblt  IA 
wife,  or  a  near  relative  of  himself  or  hia  wife,  haj  recently  '■'--'-  ■*— ' 

Saroualy  sick.  Where  a  person  liable  in  serve  is  excused,  lu  ■  uw>r^ 
ed  in  this  section,  or  where  a  person,  notified  to  attend  a  term,  m  >tri> 
Jaror,  is  entitled  to,  and  claims  an  exemption,  be  can  be  excused  onlT  }f 
the  judge,  holding  the  term,  which  he  has  been  notified  to  attend.  SM 
■D  excuse  does  not  extend  beyond  that  term. 

g  1037.  A  person,  who  baa  been  notified  to  attend,  as  a  trial  juror, — 
Who  applies  to  be  excused,  as  prescribed  in  the  last  section,  must  bringA 
bOtioa,  If  he  baa  received  it,  into  court,  and  present  it,  in  opea  court  f 

Kge;  or,  if  be  caunot  personally  attend,  be  muat  send  It,  by  a  petWDi 
of  making  the  necessary  proof,  in  I'elation  to  his  claim  to  be  eiou. 
A  note  of  the  excuse,  and  of  the  reutiOQ  therefor,  attested  by  the  judge,  ■!>■. 
mntt  append  his  signature  or  bis  initials  thereto,  must  also  be  made  nf^ 
the  notice  to  attend  :  or,  if  the  juror  hea  not  brought  it  into 
m^trate  pite*  at  f<per;  which  must  \a  i.i&nBa:&x\n&  U  th« 
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o/jnrora,  by  the  clerk,  as  part  of  the  return,  made  aa  prescribed  in  section 
tm  hondred  and  eighty-nine  of  this  act. 

§  1088.  A  person,  serving  as  trial  juror,  elsewhere  than  in  a  court  of 
tcord,  is  excused  from  jury  duty  in  a  court  of  record,  only  during  the 
ine  of  his  actual  service  elsewhere. 

§  1089.  The  clerk  of  each  court  of  record  in  the  city  and  county  of  New 
ork,  must,  within  ten  days  after  the  close  of  each  term,  for  which  trial 
iron  have  been  drawn,  or  after  the  discharge  of  the  trial  jurors,  if  they 
t  discharged  before  the  close  of  the  term,  return  to  the  commissioner  of 
irors,  the  certified  copy  of  the  minute  of  the  drawing  of  the  jurors,  re- 
lived from  the  sheriff,  and  the  sheriffs  return  thereto,  or  a  copy  of  each 
iper,  certified  by  the  clerk ;  together  with  Qach  notice  or  other  paper 
tested  bv  a  judge,  as  prescribed  in  the  last  section  but  one.  The  clerk 
Qst  also  deliver  to  the  commissioner  therewith  his  certificate,  specifying, 
Btinctly  and  in  detail,  as  follows  : 

1.  The  name  and  residence  of  each  juror,  who  attended  and  served ;  the 
imber  of  days  the  juror  attended  for  the  purpose  of  serving ;  and  the 
imber  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  or  discharged ; 
th  tbd  reason  therefor. 

8.  The  name  and  residence  of  each  person  notified,  who  did  not  attend 

serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date  and  t  mount 

his  fine,  unless  the  fine  has  been  remitted,  as  prescribed  in  section  eleven 

indred  and  nine  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commissioner's  ofSoe,  and 

all  not  be  altered  or  corrected,  except  in  pursuance  of  an  order  of  the 

art.     If  a  clerk  fails  to  make  a  complete  return  and  certificate,  is  pre- 

ribed  in  this  section^  he  is  guilty  of  a  contempt  of  the  court ;  tnd  the 

mmissioner  of  jurors  must  institute  the  appropriate  proceedings  tc  punish 

n  accordingly. 

§  1090.  Trial  jurors  must  be  selected  by  the  commissioner  of  jur(»rs,who 
ist  alone  decide  upon  their  qualifications,  and  exemptions,  eicept  as 
lerwise  expressly  prescribed  in  this  article.  But  this  s^tion  d  oes  not 
pair  the  right  to  challenge  a  particular  juror  at  the  trial.  The  commis- 
tner  may  issue,  to  a  person  entitled  to  an  exemption,  a  certificate  of  that 
5t,  which  exempts  the  person,  to  whom  it  is  granted,  from  ju'  y  duty, 
ring  the  time  limited  therein.  He  must  keep  a  record  of  all  proceedings 
fore  him,  or  in  his  office.  He  is  entitled  to,  and  must  collect,  for  the 
uefit  of  the  city,  for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as 
i  clerk  of  a  court  of  record. 

1 1091.  The  commissioner  of  jurors  may,  from  time  to  time  a  ppoint, 
a  at  pleasure  remove,  one  or  more  assistants,  clerks  in  his  office,  and 
»8engers,  and  may  fix  their  compensation.  He  may  designate,  in  writing, 
assistant,  to  attend,  in  bis  place,  the  drawing  of  jurors,  for  a  particular 
no.  The  commissioner,  or  each  assistant,  whom  be  designates  for  the 
apose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk,  may  :\dmin- 
^  an  oath  or  affirmation,  in  relation  to  any  matter,  embraced  witl.in  the 
"OTisions  of  this  article. 

S 1092.  The  president  and  commissioners  of  the  depanmeV.  cA  \».Tft% 
id  lasessments^  the  police  commissioners,  and  all  otVvet  p\i\iV\c  o^tct^'vR 
^  city  of  New  York,  muBt  reDder  to  the  commissioTiOT  «t  yxTt^TV  «NV  vti% 


persoax, 


§  1096.     The  commmiaaioner  may  e 
m  an;  peiBOD,    ffitbia  the  oit;y,  a  nolit 


datioiia  for  tHe  coniniiBsiDiiBr  of  jnrors  ahail  be  proTided  b;  tbs  <n.ti 
of  New  Turk.    The  cnmmissioaers  of  the  siakiug  fund  of  aud  <ut;,  i 

joase  no  siiah  provisioii  is  made  in  aaj  buildilig  owned  hj  or  node 
tiie  cqntrol  of  the  city,  shall  authorize  the  leasing  of  aiiitnblo  rooms  iin 
Ktcommodatioua  in  said  oity  for  anch  pnrpoae,  for  a  period  not  exoeeJ 

■tag  five  ysara,  npon  anch  terms  and  ooaditions,  as  said  QommigaioDeH 
or  a  majority  of  them,  maj  determine  to  be  reaaonnble  and  jost,     ■ 

^  1094.  TheaommiBBioasrmnst  oommence  the  preparation  of  list 
of  trial  jnrors,  Iq  the  moath  of  ilaj,  in  eacii  year.  For  that  poipose  thi 
names  of  the  persooR,  liable  to  serve  as  tclal  jnrors,  must  be  entar^ 
iu  suitable  bookn.  alphabetically,  with  thu  ouuupatiou,  place  of  boai- 
jiess,  itnd  residenoe  of  each,  as  fur  aa  those  partiouliiis  cud  be  cpdvb^ 
hieutly  ascertained.  After  tlie  first  day  of  June,  be  must  pllbllBht 
llotici>,  for  at  least  ten  days,  in  not  less  than  sil  of  the  Dewspupaa^ 
published  in  the  city,  that  oluiuiH  for  exemption  will  be  heard  by  fiiB. 
He  luay  insert  in  or  append  to  tlie  notice,  copies  of  snob  portiona  rf 
rthe  Btatates,  relating  to  jurorH,  us  be  deems  expedient.  He  mUt, 
'  Ikeai  and  determine  all  claims  for  exemption,  aad  must  keep  a  iwni 
6t  the  persons  exempted,  and  of  the  period  of  time  for  whiull  llx 
esemption  of  each  is  allowed. 

se  to  be  personally  BMte^ 
requiring  bim  to  attend  l^i 

.  ^,  16,   not  laaa  than  Weii(f-| 

tOTU  hours  after  aervice  of  thenotiee,  for  the  pnrpoae  of  testiFjingMB- 
ceming  hia  own  liability,  or  tbe  liability  of  any  other  peraOD,  to  Mrfl* 
BB  a  juror.  A  person  ao  uotilied  mnat  attend,  and  teatify  acoocdlBglT-^ 
If  he  fails  lo  attend,  as  apeciSed  in  the  notice,  for  any  c 
phjsiool  inability;  or  if  ha  refuaea  to  be  aworn,  oi:  to  aas 
and  pertineiit  q^uestion,  put  to  him  by  tbe  DommiBsioni 
fifty  doUara  for  each  failure  or  refusal.   " 

may  be  sery*l  npon  tbe  Bama  person,  where  be  fails  tc 

zeqtured  by  a  former  notioe;  and  be  iti  liable  lo  tbe  same  penol^i 
•each  failnre  so  to  attend.    Bntthe  ooramiBaioner  may,'ii"  ' '' 
tion,  dispense  with  the  peraoDHl  attendance  of  a  person,  : 
where  another  person,  cognizant  of  tbe  faots,  is  produced  and  te 
Six  bia  stead;  and  where  a  person  has  so  attended  twice,  he  DaDDot '" 
required  to  attend  again  in  the  same  jury  year. 

)     §  1096.    On  or  before  tbe  first  day  of  October,  iu  eaoll  fWifl 
flommiaaioner  mnat  return  to  tbe  clerk  of  tbe  city  and  county  of  M 
York,  to  be  Gled  inhis  ol&ce,  certified  copies  of  Uieliats,  nraput^S 
him,  of  the  persons,   liable  to  serve  as  trial  jurors  in  tile  f—"*" 
record,  for  the  ensuing  jury  year.     He  may,  from  tima  th  tin..,.. 
after,  strike  from  the  listakept  by  him.  tuenumd  of  aperaoo,  irbBW 
found  by  bim  to  be  exempt   or  disqunlifled.     In   that  a        '     " 
record  the  reason  why  the  name  is  atrioken  off.  i 

^  JO07,     lam''I  1889.]    When  the  certified  copici^  of  the  Ii«tel0j 

'jieen  r-etnmed,  as  prescribed  in.  Voa\ast  section,  the  litJIoU fOI bW 

ara,  aged  in  the  pravions  year,  must  \ie  tetwrosA  \i^  yi»  mW|Q 

•k,    to   the   com niisst oner,  wlio  iumbI  AesUo^  ttioaa  ■w\i£a.«»^ 
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required  for  the  current  jury  year.  The  ballots  for  the  current  jury 
year  must  be  prepared  by  the  commissioner,  who  may  use,  for  that 
purpose,  so  many  of  the  ballots,  prepared  for  the  previous  year,  as  he 
deems  expedient.  The  ballots,  so  prepared,  must  be  delivered  by  the 
commissioner  to  the  county  clerk,  and  deposited  by  the  county  clerk, 
or  his  deputy,  in  a  box,  as  prescribed  in  article  second  of  title  third  of 
tbis  chapter.  The  commissioner  may,  from  time  to  time  thereafter, 
return  certified. copies  of  additional  lists,  containing  the  names  of 
persons,  liable  to  serve  as  trial  jurors,  which  were  omitted  from  the 
former  lists,  and  the  names  of  qualified  jurors  that  have  been  returned 
to  the  commissioner  during  the  current  year  as  having  been  fined,  dis- 
charged or  excused;  and  ballots  containing  those  names  must  be  pre- 
pared in  like  manner  aud  used  for  the  residue  of  the  jury  year. 

^  1098.  The  number  of  trial  jurors,  to  be  drawn  for  each  term, 
and  each  separate  part  of  a  term,  of  a  court  of  record  in  the  city,  at 
which  issues  of  fact  are  triable  by  jury,  must  be  fixed  by  a  general 
order  of  the  court,  or,  if  it  is  not  so  fixed  for  a  term,  or  a  separate  part 
of  a  term,  by  a  written  order  of  a  judge,  appointed  to  hold  the  same. 
The  order,  or  a  certified  copy  thereof,  must  be  filed  in  the  office  of  the 
comity  clerk.  If  the  number  has  not  been  fixed,  in  either  mode,  at 
the  time  of  the  drawing,  one  hundred  trial  jurors  must  be  drawn  for 
each  term,  or  for  each  part,  if  the  term  consists  of  two  or  more  separate 
parts. 

§  1099.  On  a  day,  designated  by  the  county  clerk,  not  less  than 
fourteen,  nor  more  than  twenty  days,  before  the  day  appointed  for 
holding,  in  the  city,  a  term  of  a  court  of  record,  at  which  issues  of  fact 
ftre  triable  by  jury,  the  commissioner  of  jurors,  in  person,  or  by  an 
assistant  designated  by  him;  the  sheriff  of  the  city  and  county  of  New 
York,  in  person,  or  by  his  under-sheriff;  and  one  or  more  judges  of 
oonrts  of  record,  residing  in  the  city,  must  attend,  at  the  office  of  the 
county  clerk,  to  witness  and  assist  in  the  drawing  of  trial  jurors  for 
the  term. 

§  1100.  At  least  six  days  before  the  drawing,  the  county  clerk 
piust  publish  notice  thereof,  in  at  least  three  newspapers,  published 
in  the  city.  He  must  also  cause  written  notice  thereof  to  be  served 
npon  the  sheriff,  the  commissioner  of  jurors,  and  at  least  three  judges 
of  one  or  more  courts  of  record,  residing  in  the  city. 

§  1101.  If  at  least  one  judge  of  a  court  of  record,  residing  in  the 
city,  and  also  the  commissioner  of  jurors,  and  the  sheriff,  in  person, 
or  represented,  as  prescribed  in  the  last  section  but  one,  do  not  attend, 
the  clerk,  or,  in  his  absence,  the  deputy-clerk,  must  adjourn  the  draw- 
higlo  the  next  day.  Thereupon  the  clerk  must  forthwith  cause  to  be  . 
served,  upOn  the  absent  commissioner  or  sheriff,  and  upon  at  least  three 
judges  of  one  or  more  courts  of  record,  residing  in  the  city,  written 
Notice,  to  attend  the  drawing  upon  the  adjourned  day. 

§  1102.  If  the  officers,  specified  in  section  ten  hundred  and  ninety- 
^e  of  this  act,  attend  upon  the  adjourned  day,   but  not  otherwise, 
the  olerk,  or,  in  his  absence,  the  deputy-clerk,  must  proceed,  in  their  • 
presence,  to  draw  the  jurors. 

I  1103.    The  drawing  must  be  conducted  as  follows: 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  <iOii\.'a.VDaja% 
™e  ballots,  so  as  thoroughly  to  mix  them. 

2.  He  mast  then,   without  seeing  the  name  contaiue^L  vo.  wrj  "Vi^siJAn? 
/foma/jr  draw  out  of  the  box,  one  ballot;  and  oontinaft  ^  ^^"^  ^ 


like  maniieT.  one  ballot  at  a  lime,  nulil  the  leqnlsite  nunibor  Iibb  )^<^u 

<l.  A  miiiatu  of  tho  diawtog  tunst  ha  kept  by  ouq  of  the  Bltandin^ 

ofQcers,  in  wbiab  lunst  be  entered  tbe  name,  contained  in  each  ballol| 

drawn,  before  another  ballot  ia  dmwa. 
4.  After  drawing  tbe  rcquiBite  number,  tbe  miunte  of  tbe  drawiagi 

contflioiUK  tbe  namea  of  the  peraong  drawn,  with  tbe  proper  additloiui 
^^t  each,  BJid  apeoifyiug  for  wliat  oourt  and  for  what  term  Ihej  »«• 
^■Mwn,  must  be  Higned  b;  the  ulerk  or  bis  deputy,  and  the  atteuilii^ 
^■Boera,  and  filed  in  tiie  clerk's  ofBoe. 

^F  §  1104.     If  tbe  term  oonnistH  nf    two    or  more  separate  rsTll, 
^The  trial  jiirora  for  each  part  must   be  drawn,  and  a  minute  W  lit 

drnwing  mnnt  be  made,   signed,  nod  filed,   and  the  sabseqnentpH^ 
.    oeeer)in(;s  m,iiBt  be  the  aame,  as  if  it  was  a  diatinct  term. 
mL    ^  1105.    The  commissioner  may  issue,  to  a  trial  Juror  so  dn«ii,i 
I   prmlud  uotiue,   informing  him  that  he  has  been  drawn,  and  will  bt 

duly  noUGed  by  the  aheris,  and  containing  uopies  of  aauh  poitiao'i' 

tjiis  nrticle,  us  the  commissioner  deems  adviaable. 


f6«i 


[fied  oojiy  of  the  minute,  or  ot  each  minttte,  it  tber 
Tbe  aherjff  must  notify  eaoh  jncor  named  tbereiit  to  attend  the  tsi 
tbnt  for  which  be  was  drawn,  by  eervicg  upon  bim  at  least  six  -  .  _ 
before  tbe  commenoement  thereof,  a  notice,  .iddressed  to  him,  stidK 
that  ho  bad  been  drawn  aa  a  trial  juror  for,  and  la  required  to  UteDO, 
tbetarm  orpartapoui&ed  in  tbe  notice.  The  notice  may  be  bstt^i 
persouaily,  or  by  leaving  it  at  the  juror's  residence,  or  usual  pUas  l^' 
business,  with  a  perHoa  of  proper  age  and  discretion.  Before  tli*> 
oommencement  of  tbe  term  or  part,  the  sheriff  must  file  with  tlu 
olerk,  the  aertified  copy  of  the  minute,  with  a  Tetum  under  his  bsiiA 
indorsed  thereupon,  or  annexed  thereto,  naming  each  person  notlfi^ 
Rndepeoifyiug  the  mituner  in  which  he  vi  as  notified,  and  tbe  time  toi 
place  of  the  aerTice  of  snob  notice.  Such  return  sball  be  preHmnpti"' 
eTideuceoftbefact  of  such  service.  An  affidavit  of  tbe  person  W' 
whom  snob  service  sliuU  hnre  been  mode,  Btn-ting  the  ''^' 

and  place  of  such  aervioe  shnll  accompany  such  retam, 

§  1107.  The  clerk  of  each  court,  for  a  term  of  which  trial  jllT(M< 
are  notified  to  attend,  by  the  ahetiff,  must  certify  to  the  clerk  otlH 
board  of  alderman  [aldermen],  each  case,  where  leas  thau  a  majonlir 
of  th*  persona,  named  in  a  minute  ot  a  drawing,  are  retumsdW 
personaUy  served.  The  board  of  aldermen  are  prohibited  from  allof' 
ing  or  paying  any  fees  or  charges  to  tbe  sherU,  tor  notifying  sajrfi 
Iba  peiPonB  named  in  that  minute,  or  for  making  a  roturn  thereupo" 
A.  clerk  o£a  court,  who  omits  to  notify  the  clerk  of  tbe  board  ot  •»< 
man  [aldermen],  aa  prescribed  in  this  section,  is  liable  to  a  peiu^tf  4 
onehundred  dollam,  for  each  omisEion,  to  be  recovered  by  anypwr"^ 
Buin^  th<rri!for.  , 

\t  §  llOa  ['imVI  1877, 1883-]  At  any  time  during  tbe  sitting  rfj 
'*'  term  of  a  court  of  record  in  the  city,  the  court  may  direct  an  additio^V 
number  of  Iriid  jurors  to  be  drawn  for  tbe  term,  or  for  tbe  FaTt,H 
which  the  Older  ui  made.  Tbe  order  must  specify  tbe  nnmbw  HV 
drawn,  and  the  time  of  drawing.  The  drawing  may  be  made,  it"^ 
in  open  court,  under  the  direction  of  the  jud|;p,  or  in  the  ora' 

I  inner,  except  that  notice  is  not  renuiiei.     Ilia  aheriff  mnit  * 
b  natifj  the  jtirors  drawn  by  snoi  a  npfioo  bh  "ilbe  touft  Sort  _ 
bdtlioteriiiorpart,  althetimeB<^eo\&EdVa^.^«  (niai.     ^Akl 


198  JUKORS  IN  NEW  YORK.  §§  1109-1112 

forthwith  file  with  the  clerk  of  said  oourt  a  return,  under  his  hand, 
naming  each  person  so  notified,  and  specifying  in  each  case  the  man- 
ner, time  and  place  of  the  service  of  such  notice.  Such  return  shall 
be  prdsumptive  evidence  of  the  fact  of  such  service.  An  affidavit  of 
the  person  bywhom  each  service  shall  have  been  made,  stating  the 
manner,  time  and  place  of  such  service  shall  accompany  such  return. 

§  1109.  [am*d  1889.]  Where  a  person,  duly  drawn,  and  notified  to 
attBnd  a  term  of  a  court  of  record,  as  a  trial  juror,  fails  to  attend  at 
the  time  specified  in  the  notice,  or  from  day  to  day,  the  court,  at  that 
term,  must  impose  upon  him  a  fine  of  not  less  than  fifty  nor  more  than 
two  hundred  and  fifty  dollars.  A  fine  thus  imposed  may  be  wholly  or 
partly  remitted,  by  direction  of  the  judge,  in  open  court,  before  the 
ondof  the  same  term,  and  upon  good  cause  shown  ;  otherwise  it  shall 
not  he  remitted,  except  as  prescribed  in  section  one  thousand  one 
hundred  and  thirteen  of  this  act.  Each  remission  so  made  by  the 
judge  in  open  court  at  the  same  term  with  the  reason  therefor,  must 
he  entered  in  the  minutes  of  the  court.  This  section  applies  to  a 
special  juror  as  well  as  to  an  ordinary  trial  juror. 

§  1110.  Where  a  person,  duly  drawn  and  notified,  fails  to  attend 
and  serve,  at  a  term  of  a  court  of  record,  as  required  by  law,  without  ' 
leaving  been  excused,  the  court,  besides  imposing  a  fine,  as  prescribed 
ill  the  last  section,  may  direct  the  sheriff  to  arrest  him,  and  bring  him 
l)eforethe  court;  and,  when  he  has  been  so  brought,  it  may,  in  his  dis- 
cretion, compel  him  to  serre. 

§  1111.  A  list  of  trial  jurors,  for  each  of  the  district  courts,  must 
l>e  selected  by  the  commissioner  of  jurors;  and  must  consist  of  not 
less  than  fifty,  nor  more  than  ofie  hundred  jurors.  A  person  shall  not 
l)e  placed  upon  such  a  list,  who  does  not  reside  in  the  district,  in  which 
the  oourt  is  held.  The  judge  of  each  district  court  must  impose  a  fine 
of  twenty-five  dollars,  upon  each  person,  duly  drawn,  and  notified  to 
attend  tne  court,  as  a  trial  juror,  who  fails  to  attend,  as  required  by 
the  notice.  The  clerk  of  the  court  must,  within  ten  days  thereafter, 
transmit  to  the  commissioner  of  jurors  a  certificate,  showing  that  the 
fine  has  been  so  imposed,  and  stating  how  the  notice  to  attend  was 
served,  upon  the  delinquent,  in  order  that  the  same  proceedings  may 
^e  had,  as  in  the  case  of  a  delinquent  juror  in  a  c^^urt  of  record.  A 
judge,  or  a  clerk,  who  violates  this  section  forfeits  one  huudred  and 
ifty  dollars  for  each  offense. 

§1112.  [am'(21886.]  The  sheriff  of  the  city  and  county  of  New 
York  shall  select  from  the  list  of  trial  jurors  for  each  jury  year  the 
Jiames  of  not  less  than  two  hundred  and  fifty,  nor  more  than  three 
hundred  persons,  to  constitute  the  sheriff's  jurors,  for  that  jury  year, 
and  he  shall  forthwith  transmit  to  the  commissioner  of  jurors  a  list, 
<Jertified  by  him,  containing  the  names  of  the  persons  so  selected,  v^ith 
the  proper  additions  of  each,  and  showing  that  they  have  been  selected 
as  prescribed  in  this  section.  ^  The  sheriff  must  cause  ballots  to  bo 
prepared  as  prescribed  in  article  second  of  title  third  of  this  chapter, 
tod  to  be  deposited  in  a  proper  box.  Where  the  sheriff  is  authorized, 
or  required  by  law,  to  impanel  a  jury  for  any  purpose,  the  requisite 
ttnmber  of  ballots  must  be  drawn  from  the  box,  as  prescribed  in  that 
*rtiele,  by  the  sheriff,  or  by  his  under-sheriff,  or  deputy-sheriff.  But 
^e  sheriff  may,  in  his  discretion,  divide  the  names  contained rnXX^L^ 
"8t  into  three  panels,  each  containing  an  equal  nwrnbex  otTva.To.^'?.,^'?. 
^hasmayhe.  In  that  case  he  must  designate  t\ie  -kvotvVXv^  Vt 
m£  eaob  panel  will  he  used,  so  that  the  jury  duty  a\iaW\>e  ^%vcto\ 
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iittllj,   as  notiily  .       ,  „        . 

i^ite^  in  (he  bm,  al  the  begiimiDg  of  eiioh 

LioB  of  tlia  jui'urti  duaigoated  for  tliiit  inoulh. 
§  1113.  [am'd  1879,  1880.]  Upon  rfioeiving  the retnrn  to  tha roiBiit» 
_  J  _  __^;|jp^^g  req^nireil  by  the  ptoviainna  of  section  tea  hnndteS  M^ 
eignty-niae  to  be  IJled  in  the  ofSue  of  the  oommiemono)'  of  jnron,  ind 
the  aertifloats  leqnireil  t«  be  tracsiuitted  to  aaiil  oommisBioner  of  jnnmT 
aa  prasciibediii  BectioQ  eievea  hnadredand  eleven,  aaid  oommiaaioueT 
shaU  tcanamit  a  lixt  of  the  delinqnent  jnrore  who  have  been  retnrDeiu 
fined  to  the  cotmsel  to  the  aorporalioii  of  Buid  city,  whoao  dntj'  it  bIi>U 
be  to  ap))!;  forth wiUi  to  a  jndgo  of  the  court  in  ichich  such  &as  bIi>U 
liaTebfjenimposed,  for  an  order  direoUng  eaclj  dalinqnent  trial  jnw'. 
returned  as  liming  been  fined  in  such  ooart,  to  show  cause  befota  lit 
judge  by  whom  Euoh  fine  was  unposed,  or  Boch  otherjndgeaaiaaf  b« 
dsEigiiated  in  Bnah  order  shonid  the  judge  by  whom  eneb  Qne  n£i  W- 
posed  have  oeuBed  to  be  a  member  of  snob  court,  or  for  any  olbU 
reason  bhallbe  nnnble  to  hearsnahprDoeoiIiug  atBtimeaudplMetolM 
named  therein,  irhy  the  payment  of  the  fine  shoTiId  not  be  snforMd. 


le  of  the  absenca  of  such  judgeat  the  time  and  pin.,. — - 

inaaid  order,  the  pnioeediuga  there  under  maybeuonduotfldbefDiesnil) 

i'udge  of  aaid  court  as  may  be  then  and  there  preient.  Said  otdfidwU 
IB  served  upon  the  persona  to  whom  the  same  is  uddreBsed,  bydeliter- 
iug  to  each  one  iienounlly,  and  leaving  with  him,  a  copy  of  Uie  wms. 
Itshall  be  tba  duty  of  the  commissioner  of  iurors  to  cause  snab  atifi^ 
to  be  BBtved. 

Such  Hervica  may  be  made  by  any  parson  by  whom  a  snmmouB  in* 
oivil  action  in  a  court  of  record  might,be  served  who  may  be  daW 
nnted  (or  the  purpose  by  the  oominiHsioaer  of  jurors  and  proof  of  so™ 
aerrice  may  be  made  by  affldavit.  The  proofs  of  such  service  ahall  bt 
transmitted  to  the  oounBel  to  the  oorporntion.  In  oasa  of  fuIuiB  t* 
male  anch  serrica  it  ahali  be  the  duty  of  the  commiaaionar  of  juranU 
transmit  to  the  counsel  to  the  corporation  the  affidavit  of  the  psnOi 
oharged  with  tba  duty  of  making  such  aerrice  setting  forth  the  rsnoU 
for  Euob  failure  and  the  eSiirtB  made  to  effect  such  sernce.  Ab  nil] 
delinquenta  may  be  included  in  one  proceeding  as  the  ooonBel  ta  IJ* 
corporation  may  determine,  but  the  copy  of  the  order  required  to  (• 
served  upon  eaob  delinquent  need  not  apecify  the  namaa  of  otlB 
delinquentBindnded  in  tbe  name  proceeding.  If  the  delinquent  attOHP  ' 
inobedienoetosaidordertoHbowcanse.  the  judge  before  whom  the  sMW  < 
is  heard,  may,  for  good  eause  shown,  remit  Euoh  fine  in  whole  or  IB, 
part.    U  suoh  fine  is  not  remitted,  or  is  remitted  only  in  part,  Ih* 

*nj4.,A  bImiII    n-^/ir^w   i\^a   aaiA   flna     n^  c/j    niUCh     thsreof    SB     Shall     UOb   t*** 

o  be  enfiiroad.     If  the  d^ho^H^ 

[,[, , ill  be  made  for  the  enforcemelil  Wj 

the  fine  npoa  due  proof  by  affidavit  of  thoBorvice  upon  snch  d^J 
qnent  of  such  ordei  to  show  cause.  In  all  oases  in  which  a  fine  rUb 
be  ordered  to  be  enforced  in  whole  or  in  par),  conta  not  exoeeiliiiK  ta. 
dollars  in  each  case,  shall  be  awarded  Bgaiost  the  delinquent,  i>t^. 
shall  be  added  to  and  form  a  part  of  the  fine  to  be  enforced.  "'I 
order  for  the  enforcement  of  a  fins,  in  whole  or  in  part,  eball  b6  WK; 
olnaive  with  respect  thereto.  An  a]ipeal  may  be  taken  from  anj  iff*' 
order  not  made  on  debnlt  to  the  general  term  to  which  an  appMl  lUV 
lies  from  any  order  or  judgment  made  or  rendered  in  the  ennrt  W 
wbicbeaeh  line  is  impoeed.  Buob  appeal  bVidU  be  ttiken  in  Ihe  ttf*. 
time  AQ  J  ID  Iik«  toauDet  ae  ia  now  piu\i4o4  Vj  \w  ™  tAstoaW 
t^peuls  from  orders  made  in  euob  court  anA  aXiaWHie  fcntV. 
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\lll^  RepealedlSSd.   §  1115.  i^epeoZed  1889.    ^  1116.  i?epea^lb89. 

§  1117.  [am'd  1889.]  All  orders  for  the  enforcement  of  tLe  pay- 
ment of  fines  shall  be  filed  in  the  ofiice  of  the  connty  olerk  in  said 
city,  who  most  make  in  the  docket  book  of  judgments  kept  by  him  in 
the  same  entries,  as  nearly  as  may  be,  with  respect  to  each  fine,  as  if 
it  were  a  final  judgment  rendered  in  action.  When  the  entries  have 
heenmade,  the  fine,  including  costs  with  interest  thereon,  from  the 
date  of  the  order  of  enforcement,  becomes  a  lien  upon  the  real  prop- 
erty of  the  person  fined,  in  like  manner  and  to  the  same  extent  as  if  it 
was  recovered  by  a  judgment  in  the  supreme  court,  and  an  execution 
te  collect  it  may  be  issued,  directed  to  the  sheriff  of  the  dity  and 
connty  of  New  York,  as  upon  such  a  judgment.  The  commissioner 
has,  in  relation  to  the  execution,  and  the  satisfaction  of  the  fine,  all 
the  powers  of  the  attorney  for  a  party  recovering  such  a  judgment  in 
relation  to  the  judgment,  and  the  execution  issued  thereupon.  Upon 
the  return  of  any  such  execution  unsatisfied,  in  whole  or  in  part,  the 
court  in  which  such  fine  shall  have  been  imposed  shall  have  power,  on 
the  application  of  the  commissioner  of  jurors,  and  upon  such  notice 
M  the  court  shall  direct,  to  punish  the  delinquent  juror  for  miscon- 
duct, in  failing  to  pay  such  fine,  or  as  much  thereof  as  may  remain 
^paid,  by  imprisonment  not  exceeding  thirty  days  in  the  county  jail. 

§  1118.     [am*d  1889.]    The  commissioner  of  jurors  must  receive  all 

""■moneys  paid  or  collected  for  fines  or  penalties,  as  prescribed  in  this 

Article ;  and  he  may  make  all  payments  therefrom,  which  he  is  author- 

^26d  by  this  article  to  make.    He  must  give  a  receipt  for  any  money 

P^d  to  him,  for  a  fine  or  penalty.    He  must  keep  a  just  and  faithful 

^connt  of  all  receipts  and  payments,  by  items,  showing  the  name  of 

^e  person  from  whom  each  sum  of  money  was  received  and  to  whom 

^^ch  sum  of  money  was  paid ;  and  must  at  all  reasonable  times,  keep 

■^is  account  open  to  public  inspection.    At  the  end  of  each  calendar 

^«ar,  his  account  must  be  verified  by  his  affidavit,  to  the  effect  that 

^^  is  in  all  respects  just  and  true;  and  that  he  has  not  received  any 

^Xam  of  money  during  the  year,  for  which  he  has  not  charged  himself 

JJ^fc  the  account;  and  the  commissioner  must  thereupon  pay  over  to 

-tie  chamberlain  of  the  city,  the  balance,  if  any,  in  his  hands.    The 

^Kjcount  must  immediately  be  transmitted  by  the  commissioner  to  the 

^Xerk  of  the  board  of  aldermen,  and  must  be  published  in  the  news- 

^  «per,  designated  as  prescribed  by  law,  for  the  publication  of  the 

■^^^cial  proceedings  of  city  officers. 

^     §  1119.     [am*d  1889.]    The  counsel  to  the  corporation  shall  con- 
J-  >ict  all  the  proceedings  for  the  enforcement  and  collection  of  such 
^  :nos,  in  the  name  and  on  behalf  of  the  commissioner  of  jurors.    He 
^  ^  lall  also,  when  required  by  the  commissioner  of  jurors,  prosecute,  in 
■^e  proper  court,  an  action  for  the  collection  of  each  penalty  incurred 
\?^  prescribed  in  this  article  ;  unless  he  is  satisfied,  upon  an  examina- 
^i  on  of  the  case,  that  there  is  a  defense  to  the  action.    The  action  for 
*-'^e  collection  of  a  penalty  must  be  maintained  in  the  name  of  the 
*^*Ci.ayor,  aldermen  and    commonalty  of    the  city   of    New  York,  as 
Plaintiffs.    The  commissioner,  with  the  assent  of  the  counsel  to  the 
^^i^rporation,  may  compromise,  settle  or  discontinue  an   action   so 
^^ought.    The  proceeds  of  an  action  prosecuted  to  3udgm«\i*t  ^t^Sl 
^"Xecution  or  compromised  as  prescribed  m  this  actioTi  mw^V.  V>^  ^«I\^\,o 
^Vie  \iommis8ioDer.    It  shall  be  the  duty  of  the  coun^aeV  to  \^i^  cior^ot^ 
^co  A?  maie  a  separate  report  once  every  three  mont^i^  V>  \i)[i^^  xsiwj 


§5  llamas         JUBOBB  in  new  yoj 

otflnirl  city,  whicli  report  aball  state  the  number  and  namea  of  the  per-  , 
HOns  filiBil  iiuGUfiliiig  to  the  papcm  trunauiitted  tu  Mm  by  the  cuuimia- 
iMoner  o£  jurors,  Eince  bis  liiat  report,  the  lunonnt  of  BUfh  fines,  the 
number  and  names  of  tbe  persoas  proceeiltil  li^iiiumt  by  bun  Binue  his 
isBt  report  tbe  namber  auti  unniea  of  the  perHona  against  whom  orders 
for  the  enforoemeut  of  fines  sliall  have  heea  made  Hinae  bis  Inst  report, 
i))e  names  of  tbe  persona  whose  fines  shall  have  been  remitted  in  whole 
oi  la  puxt,  and  the  atoounts;  with  thereaaonstbetetoras  farasUie  " 
gamemay  be  B-so^rtainablo ;  also  a  statement  of  ailproueedingKivheDBO- 
o»ar  taken,  in  which  the  tenitiliea  for  tbe  collection  of  sncb  fines  sh^ 
not  biiTo  been  eshaiiEted,  ehowing  the  condition  of  each  proceeding, 
Ee  shall  also  state  tlie  amonnt  of  fines  colleoted  dnnnp  the  three 
months  preceding  said  report,  and  the  dispoBilion  of  the  same.  It 
sliall  be  the  daty  of  the  majnrto  cnnfie  said  report  to  bepnblishedin 
the  City  Record  vitbin  ten  days  after  the  same  is  received  hy  him. 

§  IISO.  A  physician,  who  knnwiDgl}^  gives  a  false  certiSeate,  or 
jankea  a  false  capreHentalion,  for  the  purpose  of  enabling  or  aasisling 
A  person,  to  be  discharged,  excused,  or  exempted  from  service  asa 
ttijil  jtirorin  the  city  ondcouuty  of  Kew  York,  is  gnilty  of  a  uiisde- 

§  llSl.  A  person,  to  whom  application  is  made,  within  the  city  of 
Kew  7cirk,  hy  the  oonimiasiou  ur  nf  jurors,  or  by  his  authority,  for 
v4lorDiatiDn,  aS  to  a  fact,  npnA  whti'h.  the  liability  of  himself,  or  any 
OlUec  pet^aon,  to  serve  as  a  trinl  juror,  depends,  and  who  refuses  to 
^veiniormatiou  rehiling  theretti,  which  he  c:in  give,  or  knowingly 
gi*es  talae  infontiation  reLilIng  thereto;  or  a  penon  who  knowingly 
ifiekeB  to  the  oomuiissiorifr  of  jarois,  or  to  a  person  acting  by  Uti 
autllority.  a  false  repreet'iiUttion,  as  to  the  idtntity,  residence,  or  any 
Other  matter,  relating  to  the  liability  of  himsi'lf,  or  any  other  person, 
to  serve  as  a  trial  juror,  forfeits  fifty  dollaru  fur  each  oSense. 

§  1133.  A  person  who  ^ves,  paya,  promises,  or  offers  money,  or 
any  other  thing,  to  the  commisfiioner  of  jurors,  tbe  nheriff,  the  Dounty 
Olerk,  or  other  cleik  of  a  court;  or  to  a  deputy  of,  or  a  person  em- 
ployed by  the  connty  clerk  or  other  olerk  o£  a  oonrt;  or  to  an  ofilaer, 
measenger,  orother  parson  emplitj'ed  by  tbe  sheriff,  or  the  aommia- 
■loner  of  jnrorM;  for  the  pnr)iuse  of  eonbling  or  aasiatiTig  himself,  nr 
any  other  person,  named  or  drawn  as  a  triiil  juror,  to  evade,  or  to  bs 
dtsoharged,  exempted,  or  excused  from  service;  or  who  knowingly 
makes  a  false  statement  or  representation  to  a  judge,  the  conuoissionflr 
jof  jnrora,  or  amemberof  the  board  of  enforcement  of  jnry  fines,  for 
mon  pnrpose;  or  who  knowingly  retains,  conceals,  sappresses,  or  wQl- 
(oDydprftroyB,  a  notice  to  attend,  before  the  commissioner  of  jnron, 
or  ^t  a  torm  of  a  court,  or  any  other  paper,  relating  to  the  liability  to 
aervo,  or  service,  as  a  trial  juror,  left  at  the  rsHidanoe  or  place  of  bari- 
nesa  of  finother,  who  hasbepanamedor  drawn  asa  trial  juror,  is  guilty 
of  a  mifidemeanor.  The  diatriat  attorney  must  proseonte  for  each 
offense,  npecified  in  this  or  the  next  two  sectiona,  which  comes  to  Uf 

I     knowledge. 

.  §  1123     [am'd  1880.]    Any  person  who  takes  money  or  any  othai 

thing  aa  a  gift,  bribe  or  payment,  for  the  purpose  of  ennhling  or  aaiaat- 
ing  a  person,  named  or  drawn  as  a  trial  juror  to  ev^de,  m  to  be  dfi- 
«h»rged,  exempted  or  ezcntied  from  jnry  duty;  and  who  willfnUr  HlA^  j 

^jgowiaglj  preyeota  or  hindera  tbe&'x.eca^ioiiot.  i^n^'froTimoniUaKj 

^Dbq)^  Jsgniitjof  amisdemeanoT.  i^^^H 

ML...  .   Mt 
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§  1124.  A  person,  named  or  drawn  as  a  trial  juror,  to  whom  an  offer  or 
suggestion  to  procure  his  discbarge,  exemption,  or  excuse  from  jury  duty, 
:f  or  or  in  consideration  of  a  corrupt  inducement  or  reward,  is  made  by  any 
jperson,  and  who  fails,  within  twenty-four  hours  thereafter,  to  inform  the 
^Mmmissioner  of  jurors  thsreof,  is  guilty  of  a  misdemeanor. 

§  1126.  A  person,  who  swears  falsely  in  an  affidavit,  or  testifies  falselj 

lapon  an  inquiry,  made  as  prescribed  in  this  article,  is  guilty  of  perjury,  in 

«,  case  where  falsely  swearing,  in  an  affidavit,  used  upon  a  motion  in  a  civil 

action,  or  falsely  testifying,  upon  the  trial  of  an  issue  of  fact  in  such  an 

action,  would  constitute  that  crime. 

ARTICLE  SECOND. 
Pboyisions  bblatino  to  Trial  Jurors  in  thi  Countt  or  Kings. 


)  IIM.  Qnalifications  of  trial  jurors. 

1127.  reiBOna  exempt  from  service. 
11S8.  Bvidence  of  right  to    exemp- 
tion in  certain  caees. 

1128.  Leoj^h  of  jury  service  required. 

Notice  to  juror  to  attend. 

1130.  When  court    to   excuse    juror 

from  service. 

1131.  Clerk   of    coart  to  certify  to 

commiMloner,  as  to  attend- 
ance, excuses,  fines,  etc.,  of 
jurors. 

1182.  Commissioner  of  jurors  to  select 

trial  jurors ;  his  general  pow- 
ers. 

1183.  Id.;  to  receive  fees  and  fines  for 

benefit  of  county. 

1184.  Bnpervisors  to  provide  for  his 

expenses,  etc. 
1186.  Assessors    to    return     persons 
liable,  and  conunissioner  to 
select  jurors. 

1186.  When  commissioner  to  publish 

notice,  and  receive  evidence 
of  exemption. 

1187.  Commissioner  to  prepare  list, 

and  file  transcript. 

u8S.  Supplemental  lists  may  be  af- 
terwards made. 

1189.  Ballots  to  be  prepared  and  de- 
posited in  box. 

*140.  What  officers  to  attend  draw- 
ing ;  how  many  jurors  to  be 
drawn. 

'141.  Proceedings  preliminary  to  the 
drawing. 

}J^.  Drawing ;  how  conducted. 

11^.  Certificate  to  be  made,  and 
boxes  sealed  up. 

1144.  Sabeequent  drawmgs ;  how  con- 
ducted. 

"^.  Proceedings  when  first  box  ex- 
hausted. 


§  1146.  Commissioner  to  transmit  panel 
to  sbcrif!;  sheriff  to  notify 
jurors. 

1147.  Days  for  which  the  jnrors  are  to 

be  notified.  ExcuBing  inrorp, 
and  changmg  days  of  their 
attendance. 

1148.  Sheriff  to  make  return  of  jurom 

notified. 

1149.  Court  may  at  any  time  order  a 

new  panel.    How  drawn. 

1150.  Jurors  in  certain  special  pro- 

ceedings. 

1151.  Compensationtojudges,  etc.,  for 

services  under  this  article. 

1152.  Court  of  record  to  fine  juror  for 

non-attendance. 
1158.  Juror  may  also  be  arrested,  and 
compelled  to  verve. 

1154.  Commifisioner  to  notify  jurors 

fined  to  appear:  board  for 
remission  and  enforcement  of 
fines. 

1155.  Commissioner  to   collect  fines, 

and  to  make  retnm  of  unpaid 
fines ;  precept  thereupon. 

1156.  Fines,  not  collected  under  pre- 

cept, to  be  docketed  and  en- 
forced as  judgments. 

1157.  When  lien  discharged. 

1158.  CommisBioner,    etc.,    corruptly 

omitting  name,  is  guilty  of 
felony. 

1159.  Commissioner's     other     wiifal 

neglect,  a  misdemeanor. 

1160.  Giving    false    information,   or 

suppressing  notice,  a  miBd&> 
meanor. 

1161.  Penalty    for    physician    giving 

false  certificate. 

1162.  Commissioner  to  report  and  pajr 

over  money. 


i  U26.  In  order  to  be  qualified  to  serve,  as  a  trial  juror,  in  a  court  oi 
i*Mnl  in  the  county  of  Kings,  a  person  must  be :  /-. 

i-  A  male  citizen  of  the  United  States,  and  a  resident  of  that  county.  •  -.'- 

2>  Not  less  than  twenty-one,  nor  more  than  sixty  yeai;p  of  age. 

S.  The  owner,  in  his  own  right,  of  real  property,  of  the  value  of  one 
kmuhed  and  fifty  dollars,  or  of  personal  property,  of  iVie  ^aXvxe  oi  \.^o\i\ww. 
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died  and  GFt;  dollar 

her  own  rigbt,  of  re:         .  .... 

i.  In  the  pvesesEiuD  uf  hie  nxtut'ul  fnaulties; 

G.  FrM  from  all  legal  exceptions;  intelligent;  of  .sound  mind  aod  good 
ch&ructar;  and  ablH  to  read  nnd  write  the  Eagliah  laaguage  underatuid- 
inglj. 

g  1127.  Either  of  thu  fuUowing  persona,  although  qualified,  ia  entitled 
U  an  exemption  from  service,  as  a  triul  juror,  upoa  hia  olaiming  ■□  eiemp' 
tioD,  as  prescribed  in  this  arliule: 

I.  A  iderg^an,  or  a  minieteF  of  any  religion,  offlulatiitg  as  such,  and  not 

fallowing  an;  other  calling. 

\ti    9.   [ofn'ff  1881.]  A  prnuticing  physioiau   surgeon,   or  dentist   surgeon, 

AaTing  patictita  requiring  his  daily  profeaaioual  atie^tioo,  and  not  following 

■nj other  calling";  nod  a  lieenaed  piiarmnceutist  or  pbaTmocist,  while  accn- 

*U;  engaged  iti  his  profeaaion  a;)  a  means  uf  lifelihoad. 

H.  [am'd  1879.]  An  attorney  or  counBellor  at  law,  regularly  engaged  in 
li»  practice  of  the  law,  as  a  means  of  lireUliood. 

4.  A  professor  or  teauher  in  n  college,  acadeiDT,  or  public  school,  or  in  a 
prirate  school  for  the  instruccLon  of  pupils  in  the  usual  branches  of  «dnca- 
Han,  not  EoUowiDg  any  other  calling. 

5.  The  bolder  of  an  office,  under  (he  United  States,  or  the  Swte,  or  the 
county,  or  the  city  of  Brooklyn,  or  a,  town  of  the  uoauL;;  whose  ofidal 
ddties,  at  the  time,  prevent  hla  attendance  aa  a  juror. 

6.  A  captain,  engineer,  or  other  officer,  actually  employed  upon  a  vesael, 
making  regular  trips ;  or  a  licensed  pilot,  aetually  following  that  calling. 

7.  A  enperinlendent,  conductor,  or  engineer,  employed  by  a  railroad  com- 
-  pan;,  other  tliun  a  atreet  railroad  compsnv;  or  a  telegraph  operator,  am- 

ployed  by  n  telegraph  compAny,  who  ia  actually  doing  duty  in  an  office,  or 
along  the  railroad  or  tdegraph  line,  of  the  company,  by  which  he  is  em- 
ployed. 
,      8.  An   ofQcer,  non-oommieBioi^eJ  officer,   mueician,   or  private,  kotnally 
aerring  in  a  brigade,  regiment,  battnlioa,  company,  or  troop,  of  the  naiiooal 

Sard  of  the  State,  uniformed  and  equipped,  according  to  law,  and  faith- 
lly  performing  bis  duty,  by  luakiiig  the  parades,  ajid  attending  the  driUa, 
jnapectiona,  and  reviewa,  required  bj  law  ;  or  a  general  or  slaff-offleor, 
actually  performing  dnty  aa  auch  ;  or  a  peraon  who  has  been  bonorsblj 
iiacliarged  from  the  national  guard,  afler  five  years'  service,  in  eilhei 
Mpodly. 
9.  A  person,  who  has  been  honorably,  discharged  from  the  military  foroea 
.  of  the  State,  after  seven  yeara'  faithful  service  therein.  But,  in  order  I* 
■ntitls  a  person  to  exemption,  under  thia  anhdiviaion,  his  service  mnBt  hale 
beta  performed  before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staff-officer,  or  aa  an  officer,  non-commis- 
■ioned  officer,  musician,  or  private,  in  a  uniforctied  battaliini,  uompanj,  m 
iroop,  of  the  militia  of  the  Stale,  and  armed,  uniformed,  and  equipped  ao 
carding  m  law  ;  or  a  portion   thereof,  during  that   period,  and  in  thai 

IMpaeity,  and  the  remainder,  since  the  twenty-third  day  of  April,  ei^tMn 
hundred  and  aiity-tno,  aa  a  member  of  the  national  guard  of  the  Stste. 
'  10.  A  peraon,  who,  aft«r  faithfully  performing  the  dntiaa  of  ■  fiiwowk 

a  a  Qre  company  ar  fire  department,  duly  orgsnixed,  according  to  ib«  taw* 
of  the  State,  for  Sve  auceeasive  years,  has  been  honorably  diBt;liargcd  thMV- 
/mm  I  or  who  is,  at  the  time,  an  officer  or  member  of  a  fire  cuinpaiiy,  dulj 
orguulzeil,  avcordiiig  to  the  laws  of  the  SluW,  and  is.it.WuUs  perfonniig  liii 
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11.  A  peraon,  who  Is  physically  incapable  of  performing  jury  duty,  by 
reason  of  lerere  sickness,  deafness,  or  other  physical  disorder. 

12.  A  person  belonging  to  the  army  or  navy  of  the  United  States ;  or  ^ 
the  police  force  or  fire  department  of  the  city  of  Brooklyn. 

18.  A  person  otherwise  specially  exempted  by  law. 

{$  1128.  The  evidence  of  the  right  to  exemption,  as  prescribed  in  the 
last  section,  is  as  follows : 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  is  a  member  of 
the  national  gaard,  below  the  rank  of  brigadier-general,  the  certificate  of 
the  eommanding  officer  of  the  brigade,  regiment,  battalion,  company,  or 
troop,  to  which  the  applicant  belongs,  dated  within  three  months  of  the 
*ime  of  presenting  it. 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where  the  applicant 
Das  been  discharged,  the  certificate  of  discharge;  accompanied,  where  it 
does  not  show  all  the  facts,  with  the  affidavit  of  the  applicant,  or  of  another 
person,  acquainted  with  the  facts. 

8.  Under  subdivision  tenth  thereof,  where  the  applicant  is  an  officer,  or 
member  of  a  fire  company,  the  certificate  of  the  foreman,  or  other  chief 
officer,  of  the  company,  to  whicli  the  applicant  belongs,  dated  within  three 
months  of  the  time  of  presenting  it. 

4  Under  any  other  subdivision  thereof,  an  affidavit  of  the  applicant ;  or 
an  aflSdavit,  satisfactory  to  the  commissioner,  of  another  person  in  bis  be- 
half, stating  the  facts,  entitling  the  applicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  accompanied  with 
satisfactory  proof,  by  affidavit  of  the  genuineness  of  the  signature  thereto  ; 
and  each  affidavit  and  certficate  must  be  filed  with  the  commissioner  of 
jurors,  and  must  be  kept  open  by  him,  at  all  reasonable  times,  to  public 
mspection. 

§  1129.  A  person  shall  not  be  required  to  serve,  as  a  trial  juror,  more 
than  six  days,  at  any  term,  for  which  his  name  is  drawn,  as  prescribed  in 
this  article,  unless  the  court,  for  good  cause,  otherwise  specially  directs ; 
except  that  he  shall  not  be  discharged,  until  the  close  of  a  trial,  in  which  he 
is  serving,  at  the  time  when  the  six  days  expire.  A  person  shall  not  be 
requucd  to  serve,  as  a  trial  juror,  except  by  the  special  order  of  the  judge 
presiding  at  or  holding  the  term,  or  as  otherwise  specially  prescribed  in  this 
article,  unless  at  least  three  days  previous  notice  to  attend  has  been  served 
opon  him,  as  prescribed  in  section  one  thousand  one  hundred  and  forty-six 
of  this  act. 

§  1130.  The  judge  presiding  at,  or  holding  a  term,  may,  in  his  discretion, 
excuse  a  trial  juror,  attending  thereat,  from  service,  during  the  whole  or  a 
portion  of  that  term,  in  either  of  the  following  cases : 

1.  Where  he  has  actually  served  as  a  trial  juror,  in  a  court  of  record  in 
the  county,  within  six  months  before  the  commencement  of  the  term, 
uid  since  ^e  second  Monday  of  August,  preceding  the  commencement 
thertof. 

2.  Where  he  has  actually  served  in  the  county,  as  a  grand  juror,  pursu- 
it to  law,  since  the  first  Monday  of  September,  preceding  the  commence- 
•••t  <rf  the  term. 

8.  Where  the  interests  of  the  public,  or  of  the  juror,  will  be  materially 
injured  by  his  attendance  ;  or  his  own  health,  or  the  health  of  a  member  of 
his  faiaily,  requires  his  absence  ;  or  his  wife,  or  a  near  relative  of  himseli 
or  his  wife,  has  recently  died. 

%IIZI,  Jam'd  1891.]    The  clerk  o[  etick  courl  oi  lecm*^  \v\  W\vi 
(»oBtfr  of  Kings  must,  within  one  week  after  t\ie  cVosg  oi  vi«^Q\i\ft\\v 


m^- 
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for  which  trial  jurors  have  beeo  drawn,  or  after  the  dUchargB'. . . 
trial  jurors,  it  they  are  disulmrged  before  the  cloae  of  the  term.  ntuRD 
to  tlie  comuilsslouer  of  jurors  the  punel  of  tri&l  jurora  with  the  cam- 
miijsiouer's  return  received  from  the  commisaiouer,  as  preacriliBil  in 
wctiun  oac  thousaod  one  hundred  and  furty-eiglit  of  this  act,  or  ■ 
copy  of  each  of  those  papers,  eerlifled  by  the  clerk.  Tbe  clerk  miiat 
also  deliver  to  the  commisHioner  thetewitli  a  certificate,  flpecifjing 
dlslinetly  and  !□  detail  hs  follows : 

].  The  name  and  residence  of  each  jurorwho  attended  and  served, 
and  the  number  of  days  he  actuaily  served. 

3,  Tlio  name  and  residence  of  each  juror  who  was  escused  or  dis- 
charged, with  ihe  reason  therefor. 
8.  The  name  acd  residence  of  each  person  notified,  who  did  lUl 

[    attend  or  aerve. 

■r     4,  The  name  and  residence  of  each  person  fined,  and  the  date  sod 

^ftmotiut  of  his  fine. 

P'  The  return  and  certificate  must  be  Sled  in  the  office  of  Ihfl  Mifr 
misaioner,  who  must  alao  record  therefrom,  upon  the  list  originlillT 
made  by  him,  the  date  and  amount  of  service,  performed  by  aich 
person,  as  therein  set  forth. 

^  1189.  [fitn'd  1890.]  Trial  jniors  must  ba  selected  by  tb«  oom- 
miaxiouer  of  jurors,  who  nuy  decide  upon  their  qaahficationssadei- 
emptiona,  us  preauribed  in  this  artiuie.  Tha  oommiasioner  may  from 
time  to  time,  appoint,  and  at  plBaanre,  remove,  one  atisistant,  andu 
many  more  aaaiatants,  clBcka  and  meaBsugerB,  as  the  board  of  enpai- 
visora  directs.  The  commisBJoner  shall  also  appoint,  and  remon), 
from  time  to  lime,  as  many  clerks,  not  to  exceed  nine,  as  may  bai»- 
quired  to  prepare  jury  notices  for  aervics,  and  serve  thesitiaeBBdi- 
lected  by  the  commiSBioner.  The  board  of  estimate  of  the  oiljol 
Brooklyn,  and  the  cod nty  of  Kings  ^all  fix  the  salary  of  the  said  oon- 
miaaioner.  The  said  clerks  as  notice  servers  aball  possess  the  WM^ 
powers  as  deputy  she  riffs  ia  perfoimani?e  of  such  dnties,  ondthair 
salaries  Bliiill  be  fiied  by  the  board  of  estimate  of  the  city  o(  Brooklja 
andtbeoonnty  of  Kings  and  in  each  ooije  sh^dl  cob  be  leBStluuiaat 
thoasand  dollars  or  mora  than  twelve  tmndred  dollars  per  snnnin- 
The  commisaioner  and  each  aesistant,  whom  he  designates  for  ttiepo^ 
pose,  by  acerti&oato,  filed  iu  the  ofB.oe  of  the  coanty  clerk,  ni&f*^' 
tuinister  on  oath  or  affirmation,  in  relation  to  any  matter  emhnetd 
within  the  provisions  of  this  article.  The  commissioner  must  keep* 
leoord  of  all  proceedin^a before  him,  orin  his  office. 

^  1133.  The  comniiE^iaQCr  ia  eotilled  Co,  and  must  collect,  for  ■  cop;  vl 
a  paper  furnished  bj  him,  the  same  fees  as  the  eierk  of  a  court  of  rewfd' 
Be  must  furolsh  a  cop;  of  ench  paper  filed,  or  proceeding  taken,  n  »* 
office,  to  any  peraoD  applying  therefor,  and  paying  tlie  fees.  All  themfittf 
received  by  him,  for  feos,  or  fines  collected  from  trial  jurors,  or  other"'* 
Ih  the  discharge  of  bis  duties  as  commisstuner,  must  Iw  Bucountsd  forb) 
hiiti,  aoJ  puid  into  the  treasury  of  tlie  count]'. 

§  1134.  The  board  of  supervisors  of  the  ooiuji  >  must  provide  siJlit'* 
nioma,  and  other  accommodalicns,  for  the  uaeof.tht  comiDisFiuEier  n(  jaraMi 
and  also  for  the  oompensHtion  of  hifl  asaiatents,  elarliB,  ami  mMsellg^ 
and  for  ncceaaary  printing  aud  advertiaing,  booka,  Btutiooerj  and  MB"' 
aniolcB,  required  for  the  couveuient  discharge  of  his  dutiea. 

§  1135.  The  assesBore  to  the  city  of  Brooklyn,  and  of  each  lowl  iolb* 
munty  of  Kings,  or  a  majority  of  tbem,  qi<^^:,  b.1uii  th«  first  dty  of  K^ 
ead  tut  w  beforB  the  firHt  dav  ot  Ju\v   in  each  loai, nSN-:^ «>  ■aadWW* 
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oo&er  of  jurors,  4  written  list,  uijder  bis  or  their  hands,  contuining  th« 
names  of  aJl  persons  in  the  city  or  town,  as  the  caae  may  be,  who  are  liabl# 
toierre  as  trial  jurors  ;  and  stating  the  occupation,  place  of  business,  and 
NflideQce,  of  each  person,  as  far  as  those  particulars  can  be  conveniently 
uoertained.  The  omission  to  include  the  names  of  one  or  more  persons,  so 
liable,  or  any  other  error  or  defect  in  a  list,  does  not  affect  the  validity  of 
uy  proceeding,  prescribed  in  this  article.  The  commissioner  must,  within 
the  same  period,  select,  f  rbm  the  persons  residing  in  the  county,  suitable 
persons  to  serve  as  trial  jurors.  In  making  the  returns  or  selection,  the 
i88e88or8  and  the  commissioner  respectively  must  take  the  names  of  those 
persons  only,  whom  they  believe  to  be  qualified  to  serve,  and  not  exempt 
from  service,  as  trial  jurors.  A  list  of  the  names  so  Elected  must  be' made, 
by  the  commissioner,  in  a  book,  specifying,  as  nearly  as  he  has  ascertained 
the  facts,  the  occupation,  the  place  of  business,  and  the  residence  of  each 
person,  including  the  town,  or,  in  the  city  of  Brooklyn,  the  ward.  In  the 
list,  the  towns  must  be  arranged  alphabetically,  and  the  wards  numerically  ; 
iDd  the  names  of  the  jurors  must  be  arranged  alphabetically,  according 
to  their  surnames,  each  under  the  name  of  the  town  or  ward,  where  he 


§  1136.  As  soon  after  the  first  day  of  June,  in  each  year,  as  the  com- 
Bussioner  has  made  the  list,  he  must  publish  a  notice,  for  at  least  ten  days, 
in  at  least  six  daily  newspapers,  published  in  the  county,  to  the  effect,  that 
the  list  of  trial  jurors  for  the  year  is  ready,  at  his  office,  for  examination 
IDd  correction.  He  must  then  receive  evidence  of  disqualifications  or  ex- 
emptions, and  must  mark  **not  qualified,*'  or  '*  exempt,"  in  the  list,  oppo- 
site the  name  of  each  person,  found  to  be  disqualified  to  serve,  or  exempt 
fiom  serving  as  a  trial  juror,  as  the  cm^  requires.  He  must  also  record 
therein,  the  ground  of  each  disqualification  or  exemption. 

§  1137.  On  the  first  Monday  of  August  in  each  year,  or  earlier,  if  the 
corrections  can  be  earlier  made,  the  commissioner  must  prepare  the  list  of 
trial  jurors  for  the  year,  by  copying,  from  his  book,  the  names  of  all  per- 
>0Q8|  who  appear  therein  to  be  liable  to  serve  as  trial  jtirors,  with  the  proper 
additions  of  each.  The  commissioner  must  file  a  transcript  of  the  list, 
'verified  by  his  affidavit,  in  the  office  of  the  county  clerk. 

§  1138.  Supplemental  lists,  containing  the  names  and  proper  additioni 
of  persons,  subsequently  ascertained  to  be  liable  to  serve  as  trial  jurors, 
ouiy,  from  time  to  time  thereafter  be  made ;  and  transcripts  thereof, 
verified  as  prescribed  in  the  last  section,  must  be  filed  in  like  manner,  by 
the  commissioner.  Ballots,  containing  those  names,  must  be  prepared,  as 
Prescribed  in  the  next  section,  and  used,  in  like  manner  as  the  other  bal- 
lots therein  specified,  for  the  re>idue  of  the  jury  year. 

§  1139.  The  commissioner  must  prepare  ballots,  by  writing  the  names, 
contained  in  the  list,  a  transcript  of  which  was  filed  in  the  office  of  the 
eoonty  clerk,  with  the  proper  additions  of  each  person,  on  separate  pieces 
of  paper,  which  must  be  uniform,  as  nearly  as  may  be,  in  appearance.  On 
the  second  Monday  of  August  in  each  year,  he  must  deposit  the  ballots,  in 
the  box  kept  by  him  for  that  purpose,  and  must  place  his  seal  upon  the 
^x;  whereupon  all  jury  ballots,  previously  in  use,  must  be  destroyed. 
^  box  must  be  constructed  with  an  aperture,  large  enough  only  to  con- 
veniently admit  the  hand  of  the  person,  by  whom  the  ballots  are  to 
he  drawn ;  and  the  aperture  must  be  provided  with  a  cover,  so  wY»x^^<t»i  %si 
to  be  conveniently  sealed^  vrhen  closed. 

§il40.  The  commisBioDer  must  seasonably  notiiy  the  yi«Al\Cie»  ^1  ^^M 
-  court,  reBiding  in  the   county,  the   judgea  ol   w»^   *«*Xi   oqmtV  « 
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BrAokljn,  the  couct;  judga,  uid  Ihe  juatices  of  sesfioae  or  i 
itleud,  at  Lia  uffli^e,  ou  a  dny  designated  bj  him,  not  ]eB»  thui  [uuilecnHl 
more  than  twentj  diijs,  before  the  day  sppoinied  (op  holding  i  un 
of  a  courl  of  ceuord  iu  the  county,  at  nbicL  'neuea  of  fact  are  ttiable  bf 
jury,  in  order  to  witoesa  and  assist  in  tbe  drawing  of  trial  jurors,  for  tbti 
The  numtier  of  trial  jurors,  to  be  drawn  for  each-  lemi,  n 
i  by  tbe  judge  who  ifl  to  preait""      "  '    '""  "      "  '^      —  -i 

lis  band,  delivered  to  the  comm 
ao  Gied,  at  the  time  of  the  drawiag,  o: 

'     51:141.     [oin'dl«79,  1889.]     If twoormoreof  the  jadgMBp 

Id  the  litBt  section  altoiid  with  or  without  oua  or  more  jasdcea  af  aei- 


...  oi  hia  BhsencB,  fiia  chieffllad, 

mast  break  the  seal  of  tho  bos  containing  the  ballots,  open  it,  and  u- 
hibit  tbe  huUots  for  their  iuiipQution,  together  with  Lis  oii^sll  and 
BBcb  Biipplemeutal  list  of  triul  jurors,  and  also  the  verified  tnmM^ptl' 
thereof  filed  in  the  county  clerk's  office.  The  ballots  containjng  w! 
Dames  of  trial  jurors  esciised  from  seiyioe  for  the  whole  or  a  porUODsI 
a  pieiionB  term  of  a,  court  of  record  in  the  county  wbii>h  bava  noti 
already  faeea  leplaoedluthe  box  to  be  redrawn,  must  then  bereplmj. 
therein;  and  tbe  judges  attending  tbe  drawing  most  take  care,  irhn 
the  seal  is  broken,  that  they  are  so  replacpd.  If  a  supplementBl  lU: 
has  been  made,  and  a  transcript  £Ied  since  the  last  drawing,  btdloki 
containing  the  names  appearmg  therein  must  at  the  same  Unit  W 
plaoed  in  the  bos.  The  judges  and  the  commigsioner,  or,  in  sM«dj 
Dia  absence,  Mb  chief  clerk,  or  a  majority  of  them,  must  appoint  OHi 
of  the  attending  officers  to  draw  the  ballots  from  the  box  and  auoffiM 
to  aheckmark  the  drawing  as  it  proceeds  upon  a  eopy  of  tbe  Ikt^tlW'i 
scripts  of  which  bi.ve  been  filed  with  the  county  clerk.  ■', 

51142.  [ayw'd  1889.]  Tbeoommissioner,  or,  in  caseofhlsftbialUS 
hia  chief  clerk,  must  then  shake  the  box  containing  the  ballotavi 
OS  thoroughly  to  mix  them.  Tl.e  person  appointed  for  that  porp 
tanst  then,  without  seeing  the  ntime  contained  in  any  ballot,  pnul 
diav  one  ballot  from  tbe  box  and  read  aloud  the  contents  therAoL 
tbe  drawing  is  for  trial  jurors  to  Htirve  in  the  oity  conrt  of  BrooWj^ 
and  the  person  drawn  does  not  roaide  in  that  oity,  the  ballot  miUitH{ 
cetuined  to  tbe  box;  bnt  if  ue  reaidea  iu  that  oity,  or  if  the  dnniw^ 
for  trial  jurors  to  serve  in  another  coiu-t,  tbe  person  appointedH 
checkmark  tbe  drawing  must  plaoe  opposite  the  name  of  tlie  pHKP 
drawn,  upon  the  oopy  of  tbe  lists,  tbe  flgnre  one.  The  ballot  nu'' 
then  be  deposited  in  a  second  box  provided  for  that  puf'pose  and  att^ 
stmoted  like  the  first  box.  Another  ballot  must  then  be  drawn  bllH 
manner  from  the  first  box,  and  the  same  procose  muRt  be  reptmlsddb 

JU  the  requisite  number  has  been  drawn,  except  that  each  uaniB — ~ 
be  checkmarked  in  its  numi^rical  order. 

§  1143.  [ilTn'it  1889.]    When  tbe  drawing  is  completed,  tbe  - 
missioner,  or  in  case  of  Ms  abaencB,  his  cMef  clerk,  and  tUejodjel  tj 
whom  it  was  conducted,  moat  sign  a  niMnte  at  tbe  end  of  the  MpTJ 

, ihe  lists,  upon  wMch  the  cbeokmurkH  have  been  made,      ~"      " 

that  the  trial  jurors  wboae  nameH   are   contained  thert.-. 

drawn  by  them,  for  (lie  court  and  ihe  tprm  therein  Bpedflodi  ill- 
order  denoted  by  the  figures.  The  judges  must  then  close  cbM)  K 
and  place  upon  the  cover  thereof,  their  seals,  which  must  f)9'i 

broken,  except  when  neeessary  for  a  subae<\uent  drawing. 
^  1144.     The  proceedings,  upoti  eadi  BTL\ift«saeiA  aw.tiva)t»W, 

■  hilt  the  list  mnst  be  cnecV-mB.t\tpA "«'tt\\  immXiem, ——*■ 

bBnuniber  oex' i'l  (ir«\i-r,  uEier  lUa  Uw  uTvroV.ei -oa 
druwiijy. 
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».  After  all  the  ballots  have  been  drawn  from  the  first  box,  and 
in  the  second  box,  the  commissioner  must  make  &  new  list,  bj 
le  list  used  upon  the  preceding  drawings,  omitting  the  checkmarks, 
then  correct  it,  by  properly  indicatiug  each  person  who  has  been 
be  disqualified,  exempt,  dead,  or  not  resident  within  the  county ; 
person,  who  has  been  excused,  and  for  what  time.  Thereafter, 
d  jurors  are  drawn,  the  ballots  must  be  drawn  from  the  second 
names  must  be  checkmarkcd  on  the  corrected  list ;  and  the  bal- 
sed  must  be  deposited  in  the  first  box ;  except  that  where  a  ballot 
containing  the  name  of  a  person  indicated,  on  the  corrected  list, 
lified,  exempt,  dead,  or  non- resilient,  it  must  be  destroyed;  an^l  a 
ntaiuing  the  name  of  a  person  who  has  been  .excused,  fur  a  period 
Lpired,  must  be  returned  to  the  box  from  which  it  was  drawn,  with- 
:marking. 

5.  [ar,i' d  ISSO,  1890,  ISJl.j  r.ni)ic«.ii;iiely  after  each  drawing 
urors,  the  commissioner  or,  in  case  of  his  absence,  his  chief 
ist  prepare  a  panel  veritied  by  his  affidavit,  containing  the 
'  the  jurors  drawn,  with  the  proper  additions  of  each,  and  stat- 
i^rhat  court  and  for  what  term  Ihey  were  drawn.  He  must 
the  panel  to  the  sheriff  of  the  county,  who  must  keep  it  on 
s  office  for  public  inspection.  The  commissioner  must  foith- 
ify  each  juror  named  therein  to  attend  the  term  for  which  he 
N^n  by  serving  upon  him  a  notice  to  that  effect,  addressed  to 
he  notice  may  be  served  personally  or  by  leaving  it  at  the 
esidence  or  usual  place  of  business  with  a  person  of  proper 
discretion.  It  must  specify  the  days  during  which  the  juror 
ed  to  be  present ;  and  it  may  coutjun  copies  of  such  portions 
rticle  as  the  commissioner  deems  proper. 
7.  [am'd  1890, 1891.]  The  thirty- six  trial  jurors  first  drawn 
m,  or  such  other  number  as  the  judge  appointed  to  hold  or 
It  the  term  directs,  must  be  notified  to  be  present  during  the 
lays  of  the  term,  and  the  thirty-six  trial  jurors  next  drawn,  or 
ler  number  as  the  judge  directs,  must  be  notified  to  be  present 
he  next  six  days  of  the  term,  and  a  like  number  during  each 
ng  six  days.  The  judge. holding  or  presiding  at  the  term, 
lis  discretion,  on  the  application  of  a  tiial  juror  excuse  him 
!  whole,  or  a  part  of  the  time  of  service  required  of  him.  The 
ay  also  change  the  time  of  service  of  a  juror  to  a  later  day, 
the  same  or  a  subsequent  term  of  the  court.  Each  juror 
me  of  service  is  changed  to  a  day  certain  must  attend  at  the 
of  court  on  that  day,  and  thereafter  imtil  discharged,  without 
notice.  If  he  fails  so  to  do  he  is  liable  to  the  stime  punish- 
if  he  had  been  personally  notified  by  the  commissioner  to 
le  term,  and  to  be  present  on  that  day.  The  clerk  of  the 
list  enter  in  a  book  kept  for  that  purpose  the  name  of  each 
lo  is  so  excused,  or  whose  time  of  service  is  changed. 
3.  [am'd  1800,  1891.]  Before  the  commencement  of  each 
I  court  for  which  tri:il  jurors  have  been  drawn,  as  prescribed  in 
3le,  the  commissioner,  or  in  case  of  his  absence,  his  chief  clerk, 
3  with  the  clerk,  the  i)anel,  or  a  copy  of  the  panel,  with  a  re- 
der  his  hand,  indorsed  thereupon  or  annexed  thereto,  showing 
es  and  additions  of  each  juror  notified  the  days  during  which 
lotified  to  attend,  and  the  manner  in  which  lie  "Wtva  TioXVC\^v\.. 
9.  [am*^  1890.]  A  t  any  time  duiing  the  siUmg  ot  «u\,eTTa  v^l  ^ 
record  in  the  county,  the  court  may  direct  an  adCL\\.\cvcv^\w\\w\- 
il jurors  to  hcd-vAyn  /"or  tliat  term.     The oxdet m\i^^. ?=\>'>icSS.>^ 
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^r  be  ccinduclp'l  iia  prew.rilied  in  suctions  eleven  bundtHd  and 
^P    eleren  huudt'tid  and  fOrly-Lwo  and  ulevcu  hundred  and  ' 
■      of  tliia  act,  except  that  notice  is  not  required.     The 
must  forthwith  notify  each  juror  drawn  by  aueh  a 
court  directs,  to  attend  the  term  at  the  time  specified  In  the  order, 

iT*    §1160.  [am'd  1890, 1891.]     Inaspecialproceedingpendingbefon 
I 


ity  judge  of  Kings  county,  in  which  a  trial  jury  is  necess&rj, 
thu  judge  may  empanel  a  jury  from  the  trial  jurors  who  areserriDgst 
the  time  In  the  court  of  SGmione  of  the  countr.  In  a  apodal  prootMOing 
pendiug  before  a  judge  of  the  city  court  of  Brooklyn  in  whifdiatriib 
Jury  is  oeeusBary,  the  judge  may  empanel  a  jury  from  the  trial  iaiws 
Vho  are  serving  al  the  lime  in  that  court.  It  there  are  no  jortn 
aerving  in  the  court  of  sessions  or  in  the  city  court  ns  the  case  may  bft 
the  Judge  may  muke  an  order  requiring  the  commissioner  of  jiiroista 
draw  the  number  of  trial  jurors  dusignnted  therein  ;  wbereunon  IIW 
cominleskiner  or,  in  case  of  his  absence,  his  chief  clc-rk  must  drairlU' 
requisite  number  and  the  commissioner  must  notify  Ihum  as  ptescribej 
in  this  article  for  drawing  uud  notifying  other  trial  jurors, 

g  llSl.  The  board  of  supervisors  of  th«  oounc;  must  allow  to  eaoh  JoM 
'  eluding  each  justice  of  the  supreme  court,  for  the  semcea  perfocnitdt) 


B  piesi;rit>ed  in  this  orticle,  sucli  compenSBtion,  as  the  board  6t 
liable  and  pi 


I' 

^m  g  1162.  Where  a  pei9i)n,  dul;  drawn  and  notiHed  to  attend  a  tenaaf 
^^  oourc  of  recoi'd,  as  a  trial  juror,  fails  to  attend,  at  tlic  litne  BpeejQed  In ' 
^^'Mtiae,  or  from  day  to  day,  the  inurt,  at  tbat  term, -must  impose  ujioo  I 
^M'a  flue  of  iwenty-five  dollai's,  far  eauli  dnj  tbat  he  fails  so  to  attend.  1 
^V  wction  applies  to  n  special  juror,  as  well  hb  to  nu  ordinary  trial  juror. 

I 


g  1163.  Where  a  person,  duly  Jrann  and  uottfieci,  fails  to  attcod  H 

lerre,  at  a  term  of  u  court  of  record,  ns  reiiulrcd  by  laT,  without  luA 

b  lieeD  excused,  the  eourt,  besides  imposing  a  fine,  as  prascrlbed  in  tbe  l| 

■  (notion,  may  direct  theBberiS  to  arrest  him,  sod  bring  him  before  thaoM 

ha  bus  been  so  brought,  it  may,  iu  its  discretion,  compel  Uia 


§  116*.  Ttic  commiHBioner  of  jm 


It 


apon  each  delinquent  trial  juror,  returned  as  haviug  been  Goed,  etatingt 
aimi  in  which,  nnd  tbe  term  at  which  he  was  Gned,  and  requiriog  Un 
show  cause,  if  he  has  auy,  before  the  board,  specified  in  this  seutioa,  af 
'  nmiaaionar'ti  ufili-e,  on  a  day,  not  less  than  three  days  thereafter,  sm 
hoar  apecifled  id  the  notice,  why  the  fine  should  be  remitted.  ~' 
Mioner  must  notify  the  justices  of  the  supreme  court,  residu 

oounty,  the  county-judge,  and  tbe  chief-judge  of  the  city  uourt  of 

to  uttead  at  the  same  lime  and  plnce.  and  ait  with  him  as  a  board)  fw< 
remission  and  enforceoieul  of  jury  lines.  It  is  their  duty  to  attend,  and 
BMordingly.  Tbe  cauimlssioner,  and  two  of  those  Justices  or  iudgM,  (^ 
ftltute  a  quonim.  Tbe  board  may,  in  Its  discretion,  hear  lesiimonj  ;  ll 
may,  from  time  to  tinie,  adjourn  the  meeting,  or  the  hearing  orflul 
position  of  a  particular  eaae.  It  may  remit  the  whole  or  any  part  of  a  1 
bnt  a  fine  shall  not  bo  remitted  or  reduced,  unieiB  the  person,  upon  li 
it  has  been  imposed,  or,  it  a  reason  entisfHctoiy  to  tbe  board  is  j^itaf 
bin  tSdarit  cannot  be  furnished,  another  person  in  Ida  beiiulf,  makct.' 
Siea  iriCb  the  commi^^sloner,  an  a£iav\t,  nAl,\t>^\,\tefjiiuuiiB,  upon  wtw 


I'ssion  or  reduedon  la  ulaimed.    Yiai^V  a&^i'U^m  t^b^onsa.^k 
pubiio  inapwUoii. 
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§  11&6.  The  oommiBsioner  of  jurors  must  receive  each  fiue,  paid  or  ool 
<9ied,  as  prescribed  in  this  article.  When  ten  days  have  expired,  since 
le  final  disposition  of  a  case  by  the  board,  the  commissioner  must  file,  in 
le office  of  the  clerk  of  the  court,  a  return,  containing  the  uame  of  each 
iror  fined,  -whose  fine  remains  unpaid,  and  a  statement  of  the  sum  remain* 
g  unpaid.  The  clerk  must  thereupon  issue  to  the  commissioner,  a  pre- 
pt,  under  the  seal  of  the  court,  specifying  the  name  of  each  person  fined, 
id  the  amount  of  bis  fine  remaining  unpaid ;  nnd  commanding  the  com- 
issioner  to  levy  and  enforce  collection  of  each  fine,  and  to  return  the  pre- 
pt)  with  his  doings  thereupon,  within  ninety  days  after  the  receipt  thereof, 
ffthe  purpose  of  collecting  a  fine,  the  commissioner  must  levy  upon  and 
U  the  personal  property  of  a  person  fined,  with  like  effect,  and  subject  to 
e  sante  provisions  of  law,  as  where  a  sheriff  levies  upon  and  sells  personal 
operty,  by  virtue  of  an  execution,  issued  upon  a  judgment  of  a  court 
record. 

§  1156.  The  commissioner  must  return  the  precept,  according  to  its 
mmand,  to  the  clerk  of  the  court  issuing  it.  If  he  fails  so  to  do,  tlie 
Art  may  enforce  the  return,  by  attachment  for  contempt.  When  the  pre- 
pt  is  returned,  the  clerk  must  make,  in  the  docket  of  judgments  kept  by 
n,  nfle  same  entries,  as  nearly  as  may  be,  with  respect  to  each  uncollected 
e,  as  if  it  was  a  final  judgment  rendered  in  an  action.  If  the  fine  waa 
posed  at  a  term  of  the  city  court  of  Brooklyn,  the  clerk  thereof  must  im- 
idiately  transmit  a  transcript  of  the  entries,  to  the  clerk  of  the  county  of 
ogg ;  who  must  file  it,  and  make  the  appropriate  entries  in  his  docket  of 
igments.  When  the  entries  have  been  made,  the  fine,  with  interest,  be- 
oea  a  lien  upon  tLe  real  property  of  the  person  fined,  as  if  it  was  recov- 
d  by  a  judgment  in  the  same  court ;  and  an  execution  to  collect  it  maj 
issued,  directed  to  tKe  sheriff  of  the  county  of  Kings,  as  upon  a  judg- 
Bt.  The  commissioner  has,  in  relation  to  the  execution,  and  the  satis- 
tion  of  the  fine,  all  the  powers  of  the  attorney  for  a  party  recovering 
ih  a  judgment,  in  relation  to  the  judgment,  and  the  execution  issued 
ireapon. 

\  1167.  The  lien,  created  by  such  a  docket,  must  be  discharged  b^ 
I  county  clerk,  on  filing  with  him  the  commissioner's  certificate  of  pay- 

Qt. 

\  1168.  If  the  commissioner  of  jurors,  or  either  of  his  assistants,  or  a 
rk  or  other  person,  employed  by  him,  corruptly  and  without  sufficient 
ise,  omits  the  name  of  a  person,  duly  drawn,  from  a  panel  of  trial  jurors, 
the  ballot,  containing  the  name  of  such  a  person,  from  either  of  the 
ces  prescribed  in  this  article ;  or,  directly  or  indirectly,  receives  a  fee, 
rard,  compensation,  or  advantage,  in  consideration  of,  or  as  an  induce- 
at  to  such  an  omission ;  he  is  guilty  of  a  felony,  and  shall,  on  conviction, 
punished  by  imprisonment  in  a  State  prison,  for  a  term  not  less  than  two 
'  more  than  five  years. 

1 1169.  A  wilful  omission,  by  the  commissioner,  of  a  duty  required  of 
1  by  this  article,  other  than  that  specified  in  the  last  section,  is  a  mis' 
oeanor. 

j  1160.  A  person,  to  whom  application  is  made,  within  the  county  oi 
igs,  by  an  assessor,  or  by  the  commissioner  of  jurors,  or  either  c  f  his 
istants,  for  information,  as  to  a  fact,  upon  which  the  liability  of  himself, 
iDy  other  person,  to  serve  as  u  trial  juror,  depends,  and  who  refuses  to 
» information  relating  thereto,  which  he  can  give,  or  know'm^V^  ^\n«« 
It  information  relating  thereto  *  or  a  person  who  knowmf^Y^  miVL^  Xa 
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in  osiKaaot,  ur  M  tbe  commigiioner  of  jurors,  or  a  pergoa  aod 
mlliority,  a  !a,\»e  rcpivseutatioii  its  to  the  ideality,  lusidence,  or  i 
niiiUcr,  lelitliiig  tu  a  yiTOr,  duly  druwii,  and  pluc-ed  on  a  panel  b 
Ged;  A'  wliu  knowingly  reuiiia,  uonceiila,  HUppreases,  or  wiJfullj  d 
nuiiive  to  Attend,  lefc  ni  tbo  residence  or  plsc^  of  b  '  ~~  ' 
lina  been  druvrn  ns  triLiL  jaror,  a  gaiit;  of  a     '   ' 

S  1161.  A  pliTsiL'iim,  who  kfiowinglj  gives  a  fal^e  eertilioata,  or  n 
I'uae  rtpreaentaiioD,  fur  ibe  pui-poac  of  euutiling  or  undialiug  a  pel 
be  diBeharged,  exuused,  or  eiempted  from  aerrice,  aa  a  triiJ  joroc 
county  oX  Kiiiga,  ia  guilty  of  miiidetiieiinor. 

§  1162,  The  uomtulBBioner  of  jurorR  muEt  make  a  yearly  report 
board  of  KUpervtsDra,  of  all  prot-eedinga  bad  before  him,  or  b;  tiin 
di^harge  of  hie  diitiea ;  mid  he  muHt  pay  over  lo  the  uounty  treMi 
least  oaue  in  that'll  three  iQuiitha,  all  inoaey  in  hla   haadl,  wbicli  ba  I 

TITLE  V. 

Trial  by  jury. 

A»TKJi*  1,  PomiatlcFn  of  thejary. 

it.  Ths  verdict. 

ARTICLE  FIRST. 

FOUHATION    or   TUK   JuKT. 

I  lUt.  Clnkto  pTopon  billoU  of  Jar-       |  11T3.  Iftlierlfl  U  a  party.  eM 

Il«.  Clerk  tPiIniVlnilloU,  him. 

IIO.'J.  Modeordmiviug  liallol?.  1174.  Duty  f.f  eheritf  and  of  W 

lllMl.  It^rEoiiu  draHrQ,  ittc,  lolurm  tlie  lllo.  Jur;  caininlent.  altHoili 

jnry.  ^_       luiningnonoof  i^^ 

""■     Vu°'itedTu  tt'Jraod  l."i.°    ^  "'''■     ""ti^'^BS? 

11G3.  Id.:  H'tien  to  bu  retoiiii'd  to  the  IITT.  Ka  ^hullenge^  altflved  1 

IIBS,  BallDte  of 'Bl)ei'atccF..etc., 

U70.  Naw  Joij  may  be  drawn 

flret  i4  empaaadlci),  iiitf.  mmiiMiKUB  «ri  usuu  wjuq 

1171.  Wlien  lale^man  to  lie  procured,  11(«.  Cbub.ogea   how  Ried, 
or  Juror*  drawn   ftoui  third  Hoiii!   Wi   and  rerien 

box.  deiermtniiion   of   Uu 

1178.  Whuo  taleamen  lo  uc  pioconiu.  inrefeience  [lureto. 

g  1163.  At  the  opening  of  a  term  ut  a  oourl  of  reuord  ut  wbioh  Ifl 
favt  are  to  be  tried  by  jury,  the  clerk  must  cuuw  bulluts,  unifonc,  i* 
as  may  be,  in  appearance,  to  ba  prepared,  by  writing  the  name  of  eM 
100,  returned  to  tbe  lenn  as  a  trial  Juror,  with  hi*  proper  adilitim 
Hfiamte  piece  of  paper.  He  muat  roll  up  or  fold  eacb  ballot,  inthi 
manner,  aa  neiirly  as  miiy  bu,  bo  as  to  resemble  tbe  others,  and  aafi 
same  ia  Dot  visible.  The  ballota  must  be  deposited  in  a  aiifficiM 
from  which  they  muat  be  druwn,  as  prescribed  in  this  article. 

g  1161.  When  an  isaue  of  fnot,  to  be  tried  by  a  jurj.  ia  l>rffg 
trUl,  the  olerk,  under  the  direction  of  the  court,  muat  openly  dim 
tbe  box,  aa  laanj  of  the  baliots,  one  uCler  another,  as  are  euffioieol  t 
a^.T. 

g  1166.  Before  (he  first  ballot  ie  drawn,  the  bo\  must  be  dol 
we// Abiikeu,  so  as  thoroughly  Eci  mil  Itie  ballota;  and  the  clerk  mn 
Biinh  ballot,  trilbouC  secliiv  lV>«  n^mn  m'wunn  «a  wit  of  (hem.  ibro 


DoUfyliig  to.  • 
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tn%  made  in  the  li4  of  the  box,  large  enough  only  to  admit  his  hand 
^enicaitlT. 

1166.  [am*d  1888.1  The  first  twelve  persons  who  a]>pear,  as  their 
at  are  drawn  and  called,  and  approved  us  indifferent  between  the  par- 

and  not  discharged  or  excut>ed,  must  be  sworn,  and  constitute  the  jurj 
tj  the  isBoe.  Persons  sliull  be  disqualified  from  sitting  as  jiirora  if 
id  by  consanguinity  or  afl^ity  to  a  party  to  the  issue  in  the  same  cases 
hich  Jadges  are  disqualified.  The  party  related  to  the  juror  must  raise 
ibjection  before  the  case  is  opened ;  but  any  other  pui-ty  to  the  issue. 

raise  the  objection  within  six  months  from  the  date  of  verdict. 

1167>  The  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
ten  deposited  in  another  box,  and  there  kept,  apart  from  the  other  bal- 
nntil  that  jury  is  discharged. 

1168.  After  that  jury  is  discharged,  the  ballots  containing  their  names 
t  be  again  rolled  up  or  folded,  as  prescribed  in  section  eleven  hundred 
sixty-three  of  this  act,  and  returned  to  the  box,  from  which  they  were 
taken ;  and  the  same  course  must  be  pursued,  as  often  as  an  issue  is 
ight  to  trial  by  a  jnry. 

1169.  The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
Bame  is  drawn  or  called,  or  is  set  aside,  or  excused  from  serving  on 
;  trial,  must  be  again  rolled  up  or  folded,  in  the  same  maniier  as  before, 
retomed  to  the  box,  containing  the  undrawn  ballots,  as  soon  as  the  jury 
aom. 

1 1170.  If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is 
ptndled  in  another  cause,  at  the  same  term,  and  not  then  discharged, 
eonrt  may  order  a  jury,  for  the  trial  of  that  issue,  to  be  drawn  out  of 
box  containing  the  ballots  then  undrawn;  but,  in  any  other  case,  the 
bCs,  containing  the  names  of  all  the  trial  jurors,  returned  at,  and 
Bidiiig  the  term,  must  be  placed  together  in  the  same  box,  before  a  jury 
hawn  therefrom. 

[1171.  [am'</  1879.]  If  a  sufficient  number  of  jurors,  duly  drawn  and 
illd,  do  not  attend,  or  cannot  be  obtained,  to  form  a  trial  jury,  the  court 
f^  in  any  county  except  Westchester,  direct  the  sheriff  to  requhe  tlie  at- 
inoe  of  such  a- number  of  talesmen,  from  the  bystanders,  or  from  the 
■tj  at  large,  qualified  to  serve  as  trial  jurors,  as  it  deems  sufiScient  for 
Ipurpose.     In  Westchester  county,  the  court  must  direct  the  sheriff  to 

Ra  sufficient  number  of  ballots  from  the  first  box,  specified   in  section 
lundred  and  thirty-eight  of  this  act,  if  there  is  not  a  suIOcicnt  numbei 
ballots  remaining  therein,  to  draw  the  residue  from  the  second  boi^ 
iBtfisd  in  section  ten  hundred  and  fifty-one  of  this  act.     In  any  othei 
f,  except  New  York  and  Kings,  it  may,  in  its  discretion,  instead  of 
_  him  to  require  talesmen  to  attend,  direct  him  to  draw  a  sufficient 
of  ballots  from  the  third  box,  specified  in  section  ten  hundred  and 
f4wo  of  this  act.     In  cither  case,  the  sheriff  must  notify  the  persons 
drawn  to  attend  forthwith,  or  upon  a  day  fixed  by  the  court.     If,  for 
naaSu  a  sufficient  number  of  jurors  to  try  the  issue  is  not  obtained, 
1  the  persons  notified,  under  an  order  made  as  prescribed  in  this  section, 
may  make  another  order,  or  suf'cessive  orders,  until  a  sxifficient 
is  obtained ;  and  in  making  each  order,  the  court  may  exercise   the 
■cretion,  as  in  making  the  first  order. 

1 1172.  In  any  county,  except  New  York,  Kings,  or  Wcstcheatet,  \Xi<t 
ly  also  direct  the  Bheriff  to  require  the  attendance  of  Auc\k  aTixus^Mi 
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of  qualified  tslcamen,  for  tbe  triiil  at  to  ieaae  of  fact,  u-It  4i 
where,  b;  reason  of  one  or  more  juries  being  empnaelled,  ur  for  any 
reason,  no  ballot  rem  rids  undiawo;  or  where,  in  i^Dn^queDce  of  jaran 
MI  Mide,  ■  juror  caunot  be  obulneii,  for  (tie  irial  of  lliat  iaaue,  [ml 
list  of  those  returned. 

g  1173.  H,  in  1  case  specified  in  the  last  two  seuciona,  tbe  I 
in  a  partif  to  tbe  iastte,  the  court  must  appoint  a  disinterested  peraoot  I 
\a  place  of  the  sl«priff.  For  llmt  purposo,  tbe  person  bo  appoiuud  po« 
all  the  piiweis,  and  Is  subject  to  all  tbe  duties  and  linbililiea  of  Iheaj 
with  respect  to  the  oiiilters  specified  in  those  sections. 

g  11^4.  The  iheriff.  or  person  appointed  bj  tbe  court,  iuu9t  notll 
requisite  number  of  persoiia  to  attend,  and  make  retnm  thereof,* 
scribed  in  section  ten  hundred  and  forty-eight  of  this  act ;  except  that 
person  must  be  required  to  itttend  foitbnith.  Each  person  so  notified 
attend  forlbvith,  and,  unless  eicnsed  bj  the  court  or  set  aside,  niulC 
as  a  juror  upon  tbe  tiial.  For  a  neglect  or  refusiil  so  to  do,  hfl 
be  fined,  in  the  snme  manner  as  a  triiU  juror,  regularly  drawn  anilaa 
u  prescribed  in  Ibis  chupter ;  and  he  is  subject  to  the  laniB  exeepdol 
oballengea,  as  any  other  trial  juror.  1 

§  1176.  [flmW  1877.]  It  !a  not  a  valid  (ibjeutioo  to  a  jury,  pj 
ai  prescribes!  in  Ihe  lest  four  eections,  tbut  it  uoutaina  none  of  tba] 
origiiiullj  returned  to  the  term,  ot  is  oiil;  (lartlHllr  CDmpoaad  1)0 

JHVOro.  'J 

5  1176.  [nwV  i8gi,  1894],  Number  of  peremp 
challenges.— Upon  the  tnal  of  tm  issue  of  faut,  joiB« 
civil  action  in  ;i  court  of  record,  each  party  may  p«reiM 
challenge  not  more  than  .lis,  andin  a  court  not  of  record,  eaiS 
may  peremptorily  challenge  not  more  than  three  of  the 
drawn  as  jurors  for  the  trial. 

§  1177  It  is  not  a  good  ciLuae  ot  ohallenge,  to  tbe  panel  or  BtrMri 
jurors,  in  an  action  in  il  court  of  record,  that  the  otflcer  who  dreir  W 
part;  to,  or  interested  in  tbe  action,  or  cnunsel  ur  attorney  for, 
to,  a  piirty. 

(^  1173.  It  is  not  a  good  cause  of  challenge  to  the  panel  or  am*! 
jurors,  in  an  action  in  a  court  of  record,  thai  they  were  notiCed  M 
hy  an  officer,  who  i^  a  party  to,  or  intei'ealtid  in,  the  action,  or  r^u 
pnrtj  ;  unless  it  is  alleged  in  the  cballcnee,  iind  is  eBtublished,  thO' 
more  of  tbe  jurors  drawn  were  not  noticed,  and  that  tbe  o(aiBlin( 
leiiliuuul. 

g  1179.  In  a  pennl  action,  in  n  court  of  record,  or  not  of  reoori 
oorer  a  buiu  of  muney,  it  I9  not  a  good  cau?e  of  challenge  to  a  tdl 
or  lo  an  officer  who  notified  tbe  trial  jurora,  that  the  jur 
liable  to  pay  taiea.  in  a  city,  town,  or  county,  which  lua; 


the  panel  or  array  of  juro 

only     Either  imrty  m 

Slewed,  upon  a  queatic  _  _ 

JBsae  of  fact  preaunted  by  tbe  pleadings  is  tried  by  itie  uourt]  • 

where  one  or  raore  eicepllonB  ace  XaWen,  to  the  rulings  at  itn  «   

«fier  (lie  jury  ia  empaneUiid,  nn  cuieviwm  ib  'tae  ieXetnmiwijfto  M 
tangemuBi  be  besrd  at  tbe  same  Woie ■,  aM  ft«  ™i«  m™x  Ewato^ 
(«»  OAoesaarr  to  present  il.  opou  t^a  taurt*.  <w  *«  *' .  t-  "— ^ 
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ARTIGLK  SECOND. 
The  Vkrdict. 

Bl  Dliehaige    of    jnry    falling    to       $  11S6.  General  and  special  Terdlct  de 

acree.  fined. 

■L  PlaintiiE  cannot  i«ubmit  to  nou-  1187.  General  or  special  verdict,  when 

salt  after  jory  retires.  rendered  ;  Hpecial  finding  with 

m  In  action  to  recover  money,  jury  general  verdict. 

to  assess  damages.  1188.  Special  finding  controls  gemrri 
Bi  How  double,  treble,  or  increased  verdict. 

damages,  foand  and  awarded.  1189.  £ntry   of  verdict ;   subHcquini 
Hk  When  verdict  to  be  taken,  sab-  proceedings. 

ject  to  the  opinion  of  tlie  court. 

'1181.  Where  a  jury  is  empanelled  to  try  an  issue,  to  malce  an  iuquirv 
damages,  in  an  action  in  a  court  of  record,  or  not  of  record,  or 
;9pecial  proceeding  before  an  officer,  if  the  jurors  cannot  agree,  alter 
kept  together,  for  such  a  time  us  is  dectnod  reasonable,  by  tlie  court 
which,  or  the  officer  before  whom,  they  were  empanelled,  the  court 
ir  may  discharge  them,  and  issue  a  precept  for  a  new  jury,  or  order 
jury  to  be  drawn,  as  the  case  requires  ;  and  the  same  proceedings 
be  bad  before  the  new  jury,  as  if  it  was  the  jury  tirst  empanelled. 

1 1182.  It  is  not  ne^ssary,  in  an  action  in  a  court  of  record,  to  call  the 
when  the  jurors  are  about  to  deliver  their  verdict ;  and  the  plaint- 
Bach  an  action,  cannot  submit  to  a  nonsuit,  after  the  cause  has  been 
to  the  jury,  to  consider  of  the  verdict. 

|1183>  In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is 

either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defendant,  who  has 

a  coanterclaim  for  a  sum  of  money,  the  jury  must  assess  the  amount 

The  jury  may  also,  under  the  direction  of  the  court,  assess 

, amount  of  the  damages,  where  the  court  directs  judgment  for  the 
ty  on  the  pleadings. 

^1184.  Where  double,  treble,  or  other  increased  damages,  are  given  by 
single  damages  only  are  to  be  found  by  the  jury ;  except  in  a  case 
the  statute  prescribes  a   different  rule.     The  sum  so  found  must  be 
by  the  court,  and  judgment  rendered  accordingly. 

1186.  {^am^d  1879.]  Where,  upon  the  trial  of  an  issue  by  a  jury,  the 

[presents  only  questions  of  law,  the  judge  may  direct  the  jury  to  ren- 

I  verdict,  subject  to  the  opinion  of  the  court.     Notwithstanding  that 

it  verdict  has  been  rendered,  the  judge  holding  the  trial  term  may,  at 

[lune  term,  set  aside  the  verdict,  and  direct  judgment  to  be  entered  foi 

party,  with  like  effect  and  in  like  manner,  as  if  such  a  direction  hai' 

igiven  at  the  trial.     An  exception  to  such  a  direction  may  be  taken  a; 

in  section  nine  hundred  and  ninety-four  of  this  act. 

\6,  A  general  verdict  is  one,  by  which  the  jury  pronounces,  genei 
|tpon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff,  or  of  tlw 
It     A  special  verdict  is  one,  by  which  the  jury  finds  the  facts  onl' , 
the  court  to  determine,  which  party  is  entitled  to  judgment  there- 

i7.  In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
_i«^tel,  the  jury  may  render  a  general  or  a  special  verdict,  in  its  discre- 
9  In  any  other  action,  except;  where  one  or  more  specific  questions  o( 
Kna  ed  under  the  direction  of  tlie  court,  are  tried  \>y  a  ^ury^  l\ie  (iomtX 
'fcvot  the  jory  to  jBnd  a  special  rerdictf  upon  all  ov  any  ot  XYift  \%%vica« 


vvtoi 


V  iha  jury  Sndii  a  geiia 


BpceiuJ  'liiiin.!  iir  KfMH'ial  fiadlng  n 
the  clerk,  sud  entGred  [a  tlie  miuULus. 

g  1188.  Where  a  speciul  fiiidiBg  is 
the  former  i:oDtrola  the  la«c[',  iiud  the  court  must  render  judgM* 
iuglc. 

g  1189.  [arii'd  ISn.]  When  the  jary  renders  a  verdiet,  or  I 
one  (ir  mure  speuiGu  quasljons  of  fact,  stated  under  Ibe  direction  of 
tbe  clerk  must  make  nn  putry  in  bis  minutes,  epecifying  the  linM 
of  tbe  trlul :  the  ntnoea  of  the  jiiiura  and  witnetsca ;  tbe  verdif 
questiODa  aad  tinilin^d  itiercupoii,  as  ibe  ease  n^quiiea  ;  and  tbt 
if  any,  which  the  court  E^'ea,  with  rcspecl  to  the  subsequenl  pn 
npDQ  tbp  iippliealiou  iiC  the  pni'ty  in  whose  favor  a  ganenil' WQ 
dered,  Ibe  clerk  must  enter  judgment,  in  oontormity  to  the  twdl 
a  iliffereut  Lireution  is  glreTi  ity  the  court,  or  it  is  othervise  ^« 
icribed  by  law. 

TITLE  VL 


MUallantmu  proviiin 

1  IIW.  Trilla  by  jury  tc 
proTlded  :  juric 


IIH.  Sbcri 


IIW.  OaJleclion  a 


m  Bpcclal  mM 

iiDi.  •D.iiii  iiuk  nL-ccBMry.  apecisl  proceediiw 

lie.  Jnrats  UQI  ta  ha  queeUooed  for  1107.  Notice  of  iiaposUKn 

their  verdict.  11W.  ^luT.tiil    ivtiini    nT  A 

1193.  Penalty  where  juror  takes  gift, 

11S4.  Bmbmcerjr ;  pecalty  therefor. 

g  1190.  A  trial  by  u,  jury,  of  an  issue  ot  fact,  joinoil  in  a  clwA 
a  court  of  record,  must  Lie  bud,  as  prescribed  in  tbi^  chapter;  ei 
ease  where  it  ia  otherwise  speciHlly  prescribed  by  law.  An  alien 
titled  to  a  jury,  compuaed  in  piirt  of  allena  or  strangers,  in  an  aoti 
sial  pTDce<^iiig,  civil  or  criminal. 

§  1191.  A  venire  to  procure  jurors  cannot  be  issued  in  a  dl 
brought  in  a  court  of  reconl,  except  as  epecially  prescribed  by  In 

g  1192.  A  juror  shuM  not  be  questioned,  and  is  not  subject  to 
or  other  liability,  civil  or  criminal,  for  a  verdict  rendered  by  bun, 
tion  in  a  court  of  record,  or  not  of  record,  or  in  a  special  proceed! 
an  officer,  except  by  indictment,  for  corrupt  t'oiiduot,  in  a  case  ; 

§  1193.  A  person,  drawn  or  notified  lo  attend,  as  u  trial  jur«R 
tiou  in  n  court  of  record,  or  not  of  record,  or  in  a  special  prooeAd] 
»u  officer,  who  takes  any  thing  to  render  his  verdict,  or  recei^ 
pirty  lo  the  action  or  special  proceeding,  a  gift  or  gratuity,  la 
times  the  sum,  or  ten  times  the  vulue  of  thut,  which  he  took  or  n 
the  party  lo  the  notion  or  special  proceeding,  aggrieved  thafeh; 
also  liable  to  that  piirty,  for  his  diinuiges  susiaiaed  thereby;  beli 
subject  I*  tbe  punishment  [ircsLribed  by  law, 

g  1194.  An  embraceor,  wno   | 


person,  drawn  or  aqtl 


JURORS  AND  JURIES.  {{  1 1 95-1 191 

.  times  the  Bum,  or  ten  times  the  Talue  of  that,  which  was  8o  taken, 
>arty  aggrieved  thereby;  and  is  also  liable  to  that  party  for  his 
I  suBtained  thereby ;  besides  being  subject  to  the  punishment,  pre- 
by  law. 

^6.  A  person,  who  has  been  lawfully  and  personally  notified 
1,  as  a  trial  juror,  to  inquire  into  a  matter  or  thing,  or  to  hear  and 
atroversy,  in  a  special  proceeding,  pending  before  a  judge,  justice 
leace,  commissioner,  or  other  officer,  and  who  wilfully  neglects  to 
IS  required  by  the  notice,  may  be  fined  by  the  officer,  in  a  sum  not 
ig  twenty-five  dollars.  Bat  this  section  does  not  extend  to  a  case, 
Mcial  proyision  is  made  by  law,  for  punishing  the  default  of  a  trial 

>6.  A  sheriff,  constable,  or  other  officer,  who  notified  jurors 
i,  in  a  case  specified  in  the  last  section,  must,  when  directed  by  the 
)efore  whom  the  special  proceeding  is  pending,  attend,  and  take 
»f  the  jury.  For  a  wilful  neglect  to  obey  such  n  direction,  or  for 
x>nduct,  while  attending  the  jury,  by  which  a  right  or  remedy  of  a 
the  special  proceeding  may  be  impaired  or  prejudiced,  he  must  be 
that  officer,  in  a  sum  not  exceeding  twenty-five  dollars. 

•7.  Where  a  fine  is  imposed,  in  a  case  specified  in  the  last  two  sec- 
•itten  notice  tboreof  must  be  served  upon  the  person  fined,  to  the 
he  may  apply  to  the  officer  imposing  it,  fvr  the  remission  of  the 
■  a  part  thereof,  upon  proof  that  he  had  a  reasonable  excuse  for  his 
or  misconduct,  or  that  other  good  cause  exists  for  the  remission. 

^.  If,  within  thirty  days  after  the  service  of  the  notice,  the  fine  has 
I  remitted  by  the  officer  imposing  it,  he  must  make  a  spctMal  returA 
dinqnency  or  misconduct,  for  which  the  fine  was  imposed,  and  of 
ont  of  the  fine,  accompanied  with  proof,  bv  affidavit,  of  service  of 
3e  specified  in  the  last  section,  to  the  next  term  of  the  county  court  * 
Dunty,  in  which  the  delinquent  resides. 

19.  The  county  clerk  must  deliver  to  the  district  attorney,  a  copy  of 
m  and  of  the  affidavit,  at  the  time  when  he  delivers  to  him  copies 
minutes  of  fines,  imposed  by  the  county  court.  The  fine  must  be 
I,  or  it  may  be  remitted  or  reduced,  in  the  same  mannAr  •«  a  fine 
by  the  county  court,  upon  a  defaulting  trial  juro  . 

CHAPTER  XI. 
JUDGIVIENTS. 

L— JVI>OMXNT  IN  AN  ACTION. 

X. Judgments  taken  without  process. 

[L^Vacatino  or  setting  aside  a  judgment,  fo.»  t™—  \aiTT  <m 

■BBOR  IN  FACT. 

TITLE  I. 

Judgment  in  an  actum. 

General  provisions. 
*    Mode  of  taking,  entering,  and  enforcing  a  Jndgmt'm- 
[    I>ockcting  a  j^gment ;  effect  thereof,  as  a  hen  upon  real  propertf  i 

sanpending  and  diitcha]*giDg  the  lieo  :  SHtinfacUOTx  az.d  ik^«\fE;MiMiA 

9f  n  )ndgmeat. 


iBTICLB  I 

i  IBM,  Dpamiion  of  aual  jndBmenl. 
laai.  [HajKOled  1877.1  i  39K'.  Wben 

laoij.  WHBajudguieDlmuyUeentared,  uot 

una.  Judsin);UI  to  be   ciilorcd   at  s  mundecl, 

lenn  held  hy  one  Judge,  1208.  Bitt  of  d»in..s>^=- 

tSOL  Judgment  amy  he  Cor  or  aguLoal  ISUi.  OlFecc  ol  judgmest 

Boy  o(  TiiH  puriioa.  ibe  complsiul. 

IMS,  Wbena  eevemi  judgmenc  taay  1310.  Judgmenl   agaioBi  i 

130S.  Jndgnieiit  (Dr  or  BcainsC  a  mai-  Utll,  JndgmSDt  tn  b«r  la 

g  1200.  [am'd  ISTi.]  A  judgment  is  either  iulfrlocul^rj,  a 
diterminatioQ  of  [he  rights  of  (lie  p«rtiea  in  tbe  itction. 

§  1201.  IRepeahU  1877.] 

g  1S02.  Jutl);iueui  Diuy  be  enCereil  lu  term  dt  vacation. 

§  1203.  Jiiilgmeul  miist  be  entered,  in  the  first  iaBtBnce,  porsi 
direction  of  tlie  court,  at  a.  term  belli  by  one  judge  ;  except  wlx 
proviaiou  id  otiiernitie  made  tij  Ikw. 

§  1204.  JudgmeDt  may  tie  given  for  or  agtinat  one  or  more 
and  for  or  i^iunat  one  or  mora  defendanta.  It  may  delermine  th 
rigbta  of  the  partiea  ontlie  sunie  side,  oa  between  tliemselTeK  i  R 
graut,  to  a  del'uodiiut,  any  affirmauve  relief,  to  wbiub  he  is  entith 

§  1206.  Where  the  aclioa  ia  agalnat  ttvo  or  more  defend* 
eereral  judgment  is  proper,  iho  uoutt  may,  in  lis  di^uretion,  rei 
meiit,  or  require  the  plaintiff  to  take  jniigiueiit,  against  one  or  n 
defcidanla;  and  direct  that  the  actioo  be  aet-eced,  and  proceed  I 
Othera,  as  the  ouly  defendants  therein. 

g  120S.  Judgment  for  or  against  a  married  noman,  maj  be 
■nJ  euforied,  in  a  court  of  record,  or  not  of  record,  aa  if  she  wM 

1^1207.  Where  there  is  no  answer,  tbe  jmigmoat  shall  na 
favorable  Ui  tlie  plaintiff,  than  tiiat  dtimandctl  in  Ihe  aompUini 
there  is  an  anawer,  the  court  may  permit  (be  plaintiff  to  taka 
ment,  consiateut  wiib  the  nase  made  by  tbe  complaint,  and  embr* 
the  issue. 


g  1309,  [am'U  1877.]  A  6nai  judgment,  dismissing  Iba  I 
lither  before  or  after  a  trial,  rendered  in  an  action  hereaftar  ixi 
Idea  Dot  prevent  a  new  action  for  the  same  cauae  of  action,  unjesil 
Ij  declares  or  it  appears  by  tbe  judgment-roll,  that  il  '  ~ 

g  1210,   Wbere  a  judgment  for  a  sum  of  money, 

it  maj  be  so  taken,  by  spachi!' provision  of  law,  a  mei 

ty's  death  must  be  ciiiercd,  witb  tiie  judgment,  in  the  judgmenl 
donicd  on  the  judgmeiit-roU,  aud  noted  on  the  margin  of  tlw  doOl 
judgment  Snub  a  jiidi;ment  doss  not  become  a  liea  upon  liteB~' 
or  ohaltela  real,  of  thn  de(«deni ;  but  It  eHtablistiH  a  '  '  ~   ' 


upon  llii  ml 

J 


ENTERING  A  JUDGMENT.  §{,  Ull,  12ia 

A  judgment  for  a  Bom  of  money,  rendered  in  a  court  of  record, 
Bcord,  or  a  judgment  rendered  in  a  court  of  record,  directing  the 
:  money,  bears  interest  from  the  time  when  it  is  entered.  But 
dgment  directs  that  money  paid  out  shall  be  refunded  or  repaid, 
>n  indudes  Interest  from  the  time  when  the  money  was  paid,  un- 
ntrary  is  expressed. 

ARTICLE  SECOND. 

!oi>S  or  TAKING,  IMTIRINO,  AND  EKTORCIMO  A    JUDOMXNT. 


rment  by  defaalt,  in  certain 

tions    on    contract ;     how 

ken. 

mnt  of  judgment  in  such 

sea ;  how  determined. 

lication  to  coart  for  jadg- 

Bnt  by  default ;  when  necee- 

ry. 

eedings  on  such  an  appU- 
tion. 

lication  for  judgment,  in 
Be  of  service  by  publication, 
chment  and  andertakmg  for 
stitution,  required  in  certain 
tions. 

n  judgment  cannot  be  ta- 
n  agaiust  infant. 
n  a  defendant  in  default  is 
titled  to  notice. 
n  action  may  be  severed,  if 
nes  of  law  and  isMues  of 
:t  presented. 

;ment  how  taken,  after  trial 
issues  of  law  and  issues  of 
it.  in  the  same  action, 
after  trial  of  issue  of  law 

Ij. 

eedings    upon    application 

der  the  last  two  sections, 
upon    interlocutory  jndg- 
int,  affirmed   ou   appeal  to 
!  g^eral  term, 
ment,  after  trial  by  jury  of 
iciflc  questions  of  fact. 
after  reference  to   deter- 
ae    specific    questions    of 
t. 
ipon  motion  for  new  trial. 


heard  at  general  term. 
I  1228.  Id.;  upon  trial  by  court  or  re- 
feree of  the  whole  issne  of 
fact. 
1229.  In  matrimonial  causes,  judg- 
ment can  be  rendered  only  by 
the  court. 

1280.  Final  Judgment  upon  decision 

orrei>ort  awarding  interlocu 
tory  judgment,  etc. 

1281.  Id.;  how  final  judgment  entered 

and  Hettlod  in  certain  cases. 
1232.  Interlocutory  reference   or  in> 

quibiiiou ;  how  reviewed. 
1288.  Motion    for  Judgment   upon  a 

special  verdict,  etc. 

1234.  Id.;    upon   verdict    subject    to 

opinion  of  court. 

1235.  Interest   on  verdict,  etc.;  to  be 

included  in  recovery. 

1236.  Clerk  to  keep  judgment-book: 

judgment     to      oe     entered 
therem. 
1287.  Judmnent-roll   to  be  filed  ;   of 
what  it  consists. 

1238.  Id.;  by  whom  prepared. 

1239.  Time  of  filing  judgmen^roll  to 

be  noted. 

1240.  When  a  judgment  may  be  en 

forced  by  execution. 

1241.  When  a  Judgment  may  be  en 

forced  bjr  punishment  for  dis- 
obeying it. 

1242.  Real  property ;  how  sold.    Bf 

feet  of  conveyance. 

1243.  Security  upon  sale  by  referee. 

1244.  Conveyance  to   state   name   of 

party. 


[_ani^d  1879.]  In  an  action  specified  in  section  four  hundred  and 
his  act,  where  the  summons  was  personally  served  upon  the 
ind  a  copy  of  the  complaint,  or  a  notice  stating  the  sum  of 
rhich  judgment  will  be  taken,  was  served  with  the  summons, 
e  defendant  has  appeared,  but  has  made  default  in  pleading, 
'  oaay  take  judgment  by  default,  as  follows : 
ifendant  has  made  default  i:)  appearing,  the  plaintiff  must  file 
•  service  of  the  summons,  and  a  copy  of  the  complaint  or  the 

also  proof,  by  affidavit,  that  the  defendant  has  not  appeared. 

the  clerli  must  enter  final  judgment  in  his  favor. 
defendant  has  seasonably  ai)pcared,  but  has  made  default  in 
s  plaintiff  must  file  proof  of  the  service  of  the  summons  and  o( 
ice,  or  of  the  appearance  only ;  and  also  proof,  by  affidavit,  of 
Whereupon,  the  clerk   must  enter   final  judgmenl  '\ii  \iv% 

'eodmnt  hss  mmd^  d^Uult  im  appeariMg   or  p\«adiMU  ^i^  ^^* 


mte  is  not  one  irliere  the  eleik  osn  ertter  fiiutl  jiidgm«tii,  aa  prcc 
eitbcrof  t.he  ToregoiDg  eubdivisLOHii  or  lliis  SL-utiuii,  (he  plaintiff  oil 
U>  tbe  murC  (ur  judgment,  aa  prescribeJ  in  iectioD  twelve  hun 
fourteen  of  [bis  uuc 

§  1213.  Where  final  judgment  mtj  be  enlcred  bv  Che  clerk, 
Bi;ribeil  in  tlie  last  eeudoo,   Ibe  amount  thereof  must  be  detert 

1.  If  tbe  complaint  is  veriSed,  tbe  juilgmeut  muEt  be  entersl 
sum  for  nhitb  tbe  complaint  demamls  judgment ;  or,  at  the  [ 
opttou,  for  a  smaller  aum  ;  aod  if  a  cooiputatiun  of  interefit  is  net 
maj  be  made  bj  the  aletk. 

i.  If  the  complaint  ia  not  verified,  the  clerk  muBt  asseaa  the  ami 
U)  tbe  plaintiff,  bj'  computing  the  sum  due  upon  an  inslruoent  for 
ment  of  money  only,  tbe  noo^paymenl  of  wbiob  constitutes  a  causa  < 
EtBted  in  tbe  complaiat;  iind  b;  ascerlriiiung,  by  the  •""■"inittift 
plaintiff,  upon  oatb,  or  bj  Other  competeoi  proof,  tbe  amolml  dO 
or  any  other  causa  of  action,  stated  in  the  oomplainL  It  an  mc 
specified  in  this  subdivisiuu,  has  been  lust,, so  ibac  it  I'linoot  be jmi 
the  clerk,  he  muat  take  proof  i>f  its  io^s,  and  of  iij  oooteuts.  &tb 
mar  rei^uire  tbe  clerk  to  reduuu  to  ivriiin){  and  file  the  uBsesamaiili 
oral  proof,  if  any,  taken  thei'eapon. 

g  1214.  [amW  1877.1  Where  iha  summons  was  personaUj  sen 
tbe  defendant,  within  the  State,  and  be  hae  m^ide  default  in  apMl 
where  tbe  ditfondunt  has  appeared,  but  haa  made  default  in  pl^ifij 
the  case  is  noD  ooe,  where  the  clerk  cau  enter  final  judgmeat,  aa  pn 
in  tiie  last  two  soutiuos,'  the  plaiutifC  must  ipply  to  the  court  TuF  jtf 
Upon  the  applitution  he  must  file,  if  the  default  was  in  uppeariog^^ 
serrice  of  tbe  summoaa;  or,  if  tbe  default  waa  iu  pleading,  proo|<4 
ance,  and  also,  if  a  copy  of  the  complaint  "as  demanded,  proof  ol 
thereof,  upon  the  defendant's  attorney;  and  in  either  case,  proo^, 
davit,  of  the  default  irhich  enlitlee  him  10  judgment. 

§  1316.  [ani'n!  1877.]  The  court  must  thert^pou  render  tha  jta 
to  which  the  plalulitf  is  entitled.  It  luay,  without  a  jury,  or  witk 
if  ono  is  present  in  court,  make  a  computation  or  asaessmeot,  or,- 
account,  or  proof  of  a  tact,  for  the  purpoae  of  enablmg  it  lo  r^ 
judgment,  or  to  carry  it  into  effect ;  or  it  may,  in  ita  diaereliolt^ 
retorenoe,  or  a  writ  of  inquiry,  foe  either  purpose ;  eicept  thai  Wl 
vution  is  brought  to  recover  damng:"-  for  a.  personal  injury,  or  w  B 
property,  the  damages  must  ba  astcitnined  by  means  of  ■  writ  of'! 
Where  a  refeicnod  or  a  writ  of  inquiry  ia  directed,  the  court  taaj 
that  the  report  or  inquisition  be  returned  to  the  court  for  ita  fQKbMi 
or  it  may,  in  its  discretion,  cxtept  where  special  provision  it  M 
nindo  by  law,  omit  that  direction ;  in  which  cuae,  final  judgmant 
eoteied  by  the  clerk,  in  accurduuce  with  the  report  of  the  refeTM 
the  damages  ascertained  by  the  inquisition,  without  any  turther  i 

}  the  BUinmons  was  served  opoD 

._....  erwise  than  personally,  if  tbe  ifj 

>t  demand  a  copy  of  the  complaint,  or  plead,  as  the  caea  ll 


1  for  the  judgment  demanded  in  the  complaint.  DpAH  | 
atroit,  he  must  Gle  pruoi  VanX  Iha  sertice  la  complete,  atld  ^ 
it  ol  the  defeadiinl's  defau\l.    1\i«  ooirt  mwM.  tq^um  fmwl 


ENTERING  A  JUDOMENT.  g§  1217-lSSO 

!nM  of  action,  set  forth  in  the  complaint  to  be  made.  »Mtl)tM-  before  the 
Mmrt,  or  before  a  referee  appointed  for  that  purpofle.  If  the  defendant  is 
1  non-resident;,  or  a  foreign  corporation,  the  court  must  require  the  plaint- 
if,  or  his  agent  ur  attorney,  to  be  examined  ou  oath,  respectiug  any 
layments  to  the  plaintiff,  or  to  any  one  for  his  use,  on  account  of  his 
temand,  and  must  render  the  Judgment  to  which  the  plaintiff  is  entitled. 
But  before  rendering  judgment,  the  court  may,  in  any  en  so,  in  its  discre- 
aon,  required  the  plaintiff  to  file  an  ur.dcrtaking,  tu  uhide  the  order  of  the 
ioart  touching  the  icstitution  of  any  of^tate  or  effects  which  may  be  directed 
bj  the  judgment  to  be  transferred  or  delivered,  or  the  restitution  of  any 
nouey  that  may  be  collected  under  or  by  virtue  of  the  judgment,  in  case 
thft  defendant  or  his  representative  applies  and  is  admitted  to  defend  the 
leCion,  and  succeeds  in  his  defense. 

^  1217.  [^am*d  1877.]  A  judgment  shall  not  be  rendered  for  a  sum  of 
money  only,  upon  an  application  made  pursuant  to  the  last  section,  except 
ill  an  action  specified  in  section  six  hundred  and  thirty-five  oi  this  act. 
Where  the  defendant  is  a  non-resident,  or  a  foreign  corporation,  and  has 
Mt  appeared,  the  plaintiff,  upon  the  application  for  judgment  in  such  an 
Mijkxn,  must  produce  and  fiJe  the  following  papers  ; 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachjient.  {(ranted  in  the  ac- 
tion, has  been  levied  upon  property  of  the  defendant 

S.  A  description  of  the  property,  so  attached,  verifiec:  tjj  affidavit ;  with  a 
Mtonent  of  the  value  thereof,  according  to  tiie  inventory. 

t.  Tho  undertaking  mentioned  in  section  twelve  hundred  and  sixteen,  if 
|M  has  been  required. 

ft  1218.  lam^d  1879.]    A  judgment  by  default  shall  not  be  taken  against 
I  infant  defendant,  until  twenty  days  have  expired,  since  the  appointment 
A  guardian  ad  litem  for  him. 

^  1219.  A  defendant,  against  whom  ju(l£;\nent  is  taken,  pursuant  to  the 

l^ing  sections  of  this  article,  is  entitled  to  notice,  as  folluws  : 

1.  [am'd  1879.]     If  he  has  appeared  generally,  but  has  made  default  in 

'  ig;  he  is  entitled  to  at  least  five  days'  nutice  of  the  time  and  place  of 

Auessment  by  the  clerk,  and  to  at  least  eight  days'  notice  of  the  time 

place  of  an  application  to  the  court  for  judgment. 

1  In  a  case  where  an  application  for  judgment  must  be  made  to  the  court, 

defendant  may  serve  upon  the  plaintiff's  attorney,  at  any  time  before 

application  for  judgment,  a  written  demand  of  notice  of  the  execution 

nj  reference,  or  writ  of  inquiry,  which  may  be  granted  upon  the  appli- 

Such  a  demand  is  not  an  appearance  in  the  action      It  must  be 

ibed  by  the  defendant,  in  person,  or  by  an  attorney  or  agent,  who 

add  to  his  signature  his  ollice  address,  with  the  particulars,  prescribed 

leetion  four  hundred  and  seventeen  of  this  act,  concerning  the  office  ad- 

of  the  plaintiff's  attotnev.     Thereupon  at  least  five  days'  notice  of  the 

and  place  of  the  execution  of  the  reference,  or  writ  of  inquiry,  must 

ijlren  to  the  defendant,  by  service  thereof  upon  the  person,  whose  name 

Hbscribed  to  the  demand,  in  the  manner  prescribed  in  this  act,  for  ser- 

of  a  paper  upon  an  attorney  in  an  action. 

1220.  Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
fferent  causes  of  action,  set  forth  in  the  complaint,  and  final  judgment 
be  taken,  with  respect  to  one  or  more  of  the  causes  of  action,  without 
idiee  to  either  party  in  maintaining  tlic  action,  or  a  delonce  or  co\xxv\ax- 
1,  with  respect  to  the  other  causes  of  action,  or  in  the  recoNvivy  ol  ^iva\ 
OMDt  L^oo  tt€  whole  issue,  the  court  may,  in  its  diauretioiv,  and  oX  «xl^ 
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direct  (hut  the  nctioa  be  diridecl  i\ 


§1231.  [am'dlsn.]  Where  ODB  or  more  iasues  of  law,  un<: 
isauBB  of  fai-t,  arise  in  Ihe  Bame  action,  and  all   the  issues  have  beea  trt>d,1 
Bail  judgment  upon  tbo  wbule  issue  must  be  talieu,  us  follows  :  J 

1.  Wfire  SB  appliiilion  must  be  miidi'  lo  the  tourt.  for  judgment  Up«( 
the  Issue  last  tried,  the  application  must  !ie  for  jndgmeot,  upon  the  v' 
issue;  and  jodgment  must  be  rendered  acoordinglj'. 

2.  Where  the  sotioti  is  triable  b;  s  jarj,  and  the  issne  last  tried  it 
It  a  t«rm  of  the  c<(urt,  the  application  for  judgment,  upon  the  vhole  la 
may  be  entertainHl,  in  the  disvrelioD  of  the  court,  at  that  lerm,  and  witli  n; 
without  notice  ;  if  not  so  entertained,  it  must  be  heard  as  a  mi 

3.  Where  the  issne  Ifist  tried  ia  tried  before   a  referee,  hie  report  in 
■ward  the  proper  judgment  upon  the  whole  ittue,  unless  otberwiM  pw 
Bta'ibed  In  the  order  nf  reference. 

g  1222.    [am'd  lS7a.]     Final  judgment  upon  an  issue  of   h 
issoe  of  fact  remains  to  be  tried,  and  flunl  judgment  has  not  I 
as  prescribed  in  section  ten  hundred  and  iweau^ne  of  cbia  act,  maj  !> 
entered  upon  application  to  the  court,  or  by  the  clerk  in  an  aetii  ""' 

in  section  four  hundred  and  tweutj'  uf  this  act. 

g  1223.  [umW  1871.}  Upon  an  application,  by  either  part;,  I 
for  flcul  judgment,  after  the  decision  of  an  Issue  of  law,  as  prescribed  hi 
last  two  aectiong,  the  court  has  the  powers  specified  in  seed 
sand  two  hundred  and  fifteen  of  tbis  nt-l,  upon  an  apptiuatioa 
by  the  plwntiff.  Where  final  judgment  may  be  swarded  In  a  refenrfrl 
port,  as  prescribed  in  section  twelve  hundred  and  twenty-one  of  this  »a,* 
referee  may  make  a  computation,  or  an  assessment,  or  take  an  auooaat^ 
proof  of  a  fact,  for  the  purpose  of  enabling  him  to  award  the  proper  ft 
aabliiig  tbe  court  to  carry  It  into  effect ;  and  be  may  ■B<Mrbual 
writ  of  [nqd 


Ex  tbe  damages, 
^  1224.  [am'dt»71.]     When  a 


I,  upon  the 


!■  judgment  is  wholly  w 
and  no  issue  nt  face  remi 
Inal  judgmoit; 


be  tried,  (he  general  tt  _ 

less  It  permits  the  appellant  to  amend  or  plead  o' 

g  1225.  la  an  uclion  triable  by  the  oourt,  where  one  or  moi 
questions  of  fact,  arising  upon  the  Issues,  bsve  been  tried  by  a  ^ 
toeot  may  be  taken,  upon  the  application  of  either  party,  na  folloi 
.  T(  all  the  Issulb  of  fact  in  the  action  are  determined  by  the  I 


the   jury^ 
decUion  of  the 
apon  the  wboli 


the   r 


lining  i, 


s  of  Ti 


sue,  may  bi 


referee,  an  application  torjni 
s  made  as  upon  a  motioo. 
of  fact  remain  to  be  tried,  judgment 
rendered  upon  the  whole  issue,  at  the  term  of  the  court  where,  or  |i 
tion  of  the  referee  hy  whom,  they  are  tried. 

§  1226.  Where  a  reference  baa  been  made,  to  report  upon  one 
specific  quusliona  of  fact,  arising  upon  the 
have  been  tried,  judgcneni 

parly,  as  prescribed  in  section  one  thousand  two 
of  Ihia  act. 

.r\B\,  niB* 
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trill  had  not  been  made,  after  the  expiration  of  our  days  from  the  entry 
of  tbe  order,  and  the  service,  upon  the  attorney  for  the  adverse  party,  of  a 
oopy  thereof,  and  notice  of  the  entry  ;  but  not  before. 

g  1228.  [am'd  1879.1  Where  the  whole  issue  is  an  issue  of  fact,  which 
*I8  tried  by  a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
there  it  is  otherwise  expressly  prescribed  by  law,  judgment  upon  such  a 
Kport,  or  upon  the  decision  of  the  court,  upon  the  trial  of  the  whole  issue 
of  Una  without  a  jury,  may  be  entered  by  the  clerk,  as  directed  therein, 
ipon  filing  the  decision  or  report. 

§  1229.  In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
JB^ent  cannot  be  taken,  of  course,  upon  a  referee's  report,  as  prescribed 
lithe  last  section,  or  where  the  reference  was  made  as  prescribed  in  sec- 
tioDone  thousand  two  hundred  and  fifteen  of  this  act.  Where  a  reference 
ii  made  in  such  an  action,  the  testimony,  and  the  other  proceedmgs  upon 
tbe  reference,  must  be  certified  to  the  court,  by  the  referee,  with  his  report  * 
Qd  judgment  must  be  rendered  by  the  court. 

§  1230.  [am*d  1877.]  In  a  case,  not  provided  for  in  the  foregoing  sec- 
m  of  this  article,  where  the  decision,  upou  a  trial  by  tihe  court,  witlioiit  a 
jny,  or  the  report,  upon  a  trial  by  a  referee,  directs  an.  interlocutory  judg- 
*(&ttobe  entered,  and  the  party  afterwards  becomes  eutiilcl  to  :i  final 
Jidgment,  an  application  for  the  latter  may  be  made.  '  <«  upun  a  motion. 
ha  where  a  judgment  requires  the  appointment  of  k.  teferce,  to  do  auj 
lei  thereunder,  the  referee  must  be  appointed  by  the  jud^mont  or  b}  the 
ciKut,  upon  motion,  except  as  otherwise  prescribed  in  the  next  ^eciion. 

§1231.  In  an  action  triable  by  the  court,  an  interlock '^c  17  judgmeni, 
DEndered  upon  a  default  in  appearing  or  pleading,  or  pursuam  to  the  direc- 
iioa  contained  in  a  decision  or  report,  may  state  the  subsCanco  of  the  final 
Ngment,  to  which  the  party  will  be  entitled.  It  may  also  direct,  that  the 
btl  judgment  be  settled  by  a  judge,  or  a  referee.  In  that  case,  final  judg- 
^t  shall  not  be  entered,  until  a  settlement  thereof,  subscribed  by  the 
hdge  or  referee,  is  filed.  Where  an  interlocutory  judgment  awards  costs, 
^  may  be  awarded  generally,  without  specifying  the  amount  thereof. 
there  the  final  judgment  is  directed  to  be  settled,  and  the  costs  have  not 
le^  taxed,  when  the  settlement  thereof  is  filed,  a  blank  for  the  amount  of 
he  costs  must  be  left  in  the  settlement ;  and  the  costs  must  be  taxed,  and 
he  blank  filled  up  accordingly,  by  the  clerk,  when  the  final  judgment  ia 
Ktered. 

%  1232.  Where  a  reference,  or  a  writ  of  inquiry,  directed  as  prescribed 
<i  section  one  thousand  and  fifteen,  or  section  one  thousand  two  hundred 
id  fifteen  of  this  act,  has  been  executed,  either  party  may  apply  for  an 
>der,  directing  a  new  hearing,  or  a  new  writ  of  inquiry,  upon  proof,  by 
ftdavit,  that  error  was  committed,  to  his  prejudice,  upon  the  hearing,  or 
&the  report,  or  upon  the  execution  of  the  writ,  or  in  the  inquisition.  In 
Iffoper  case,  the  application  may  be  granted,  after  judgment  has  been  eu- 
Nd.  In  that  case,  the  judgment  may  be  set  aside,  either  then  or  after 
^  new  hearing,  or  the  execution  of  the  new  writ,  as  justice  requires. 

8  1233-  A  motion  for  judgment,  upon  a  special  verdict,  may  be  made  by 
uer  party ;  and  must,  in  the  first  instance,  be  heard  a3>i  decided,  at  a 
bm  held  by  one  judge. 

S  1234.  A  motion  for  judgment,  upon  a  verdict  subject  U  ihe  opinion,  ol 
le  court,  may  be  made  by  either  party  ;  and  must  be  heccr'  \iid  d^cid^^  %X 
^feoeral  term. 


r 
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§  1236.  Where  linsl  judgment  ia  rendered  lur  n  suiu  ol  uu>ue.>,  tmuHi 
•  a  verdict,  lepoi't,  or  decision,  interest  upan  the  cum  nwgnleil,  tuM  M 
ne  wbeii  tbe  rerdici.  Wi^s  rendered,  or  tbe  report  or  deuisioi)  »itd  iiuMie,U| 
e  time  or  entering  judgment,  must  be  Lompiiled  bj  the  I'leck,  ftdded  U 
,         vie  sum  awitrdsd,  and  iucladed  in  tbe  amount  of  the  judgment.  j 

Oj  g  1236.  The  clerk  must  keep,  among  the  reeords  of  the  wturt,  »  bed 
''  fai  the  entry  of  judgments,  styled  ibe  "  judgmeiu-buok."  Each  ialerhWU 
iSi^  '"'^  *^'  '''"^'  lodgment  must  be  entered  in  Ihe  judgment-book,  and  RtlesM 
'  b;  the  siguuture  of  tbe  clerk  ;  who  must  note,  iti  the  mar^n  of  the  enntt 
•-  the  duj  and  year  of  entering  it.      It  muBt  apecify  clearly  the  raliel  graalMi 

other  deiermiaation  of  tbe  action,  or  of  tbe  i«aue. 


It 


g  1337.  [am-d  1877  &  I87B.J     Tbe  clerk,  upon  entering  final  ji  ., 
must  immediately  Ble  the  judgment-coll ;  which  muBt  consist,  eicepl  wi 
■peciil  proviaioQ  ia  otherwise  miide  by  law,  of  tbe  followiag  pi^eti;, 
iummoDS ;  tbe  pleadings,  or  copies  thereof ;  tbe  Snal  judgment.  Rod  fill 
lerloculory  judgment,  if  any,  or  copies  thereof;  sud  eaob  paper  oiliSk^ 
a  copy  thereof,  and  a  copy  o(  each  order,  which  in  any  wny  inVolfM  i 
merits,  or  DeceEsarily  aSects  the  judgment.     If  judgment,  is  taken  brildta 
thejudgmeut-ioll  must  also  contain  the  papers  required  to  be  Gledj'^ 
10  taking  judgmeqt,  or  upon  making  application  therefor;  togetha 
any  report,  decision,  or  writ  of  inquiry,  and  rctum  thereto.     II  jnflg 
ia  taken  after  a.  trial,  tbe  jndgmeiit-ruU  must  contam  tbe  verdict,  repoi 
decisioii ;  eticb  offer,  if  any,  made  as  prescribed  in  this  act ;  aud  the  a 
tious  or  cose,  then  on  file. 

§  1238.  Tha  judgment-roll  must  he  prepared,  and  furnished  to  the  I 
by  the  attorney,  for  the   party,  at   whose  instance  the  final   judgniairf 
entered;  eicept  that  the  clerk  must  attach  thereto  the  necessary  ai1)jl 
pApera,  dn  file.     But  the  clerk  may,  at  his  option,  make  up  Ihe  entire  ]t 
ment-roll. 

%  1239.  The  tierk  must  make  h  minute,  upon  the  back  of  esclt, 
ment-roll,  Gled  in  his  office,  of  the  time  of  Sling  it,  specifying  the 
month,  day,  hour,  and  miuule.  A  proceeding  to  enforce  or  collect* 
judgment,  cannot  be  taken,  until  tbe  judgment-coll  is  filed. 

g  1240.  In  cither  of  the  folloning  cases,  a  final  judgment  may  bel 

1-  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party ;  or  c 
the  payment  of  a  sum  of  money. 
S.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  ejectment, 

S.  In  an  action  to  recover  a  chattel,  where  it  einuils  ■  chattel  lo 

P"«y-  _ 

§  1241.  In  either  of  tbe  following  cases,  a  judgment  may  be  enfM 
iy  Herring  a  certified  copy  thei'cof,  upon  the  party  against  whom  H  h 
deied,  or  the  officer  or  porson,  who  is  required  thereby,  or  by  law,  l» ' 
it ;  and,  if  he  refuses  oi'  wilfully  neglects  to  obey  it,  by  punisbiag  him  I 
tontempt  of  the  court: 

I.  Where  the  judg^  eiit  is  final,  and  cannot  be  enforced  by  eieonUfli 
preBcrlbed  in  the  I;l:jI  section.  • 

1.  Where  tbe  judgment  is  Glial,  and  part  of  it  cannot  be  enfoM 
execution,  us  piesoiibed  in  the  lost  section;  in  which  case,  thfl  |M 
puna,  wbiuh  uauiut  Iw  so  enfurced,  may  be  euforoed  aa  prcscriM 


JUDGICENT  ROLL. 
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i  the  judgment  is  interlocutory,  and  requires  a  party  to  do,  or  tt 
Q  doing,  an  act ;  except  in  a  case  specified  in  the  next  sabdiri* 

3  the  judgment  requires  the  payment  of  money  into  court,  or  to 
f  the  court ;  except  where  the  money  is  due  upon  a  contract, 
mplied,  or  as  damages  for  non-performance  of  a  contract  In  a 
3d  in  this  subdivision,  if  the  judgment  is  final,  it  may  be  e» 
described  in  this  section,  either  simultaneously  -with,  or  before  or 
suing  of  an  execution  thereupon,  as  the  court  directs. 

[am*d  ISVY.]  Except  where  special  provision  is  otherwise  made 
property,  adjudged  to  be  sold,  must  oe  sold  in  the  county  where 
d,  by  the  sheriff  of  the  county,  or  by  a  referee  appointed  by  the 
at  purpose,  who  must  execute  a  conveyance  to  the  purchaser, 
ance  is  effectual,  to  pass  the  right,  title,  or  interest  of  a  party, 
)  be  sold.  *^But  nothing  contained  in  this  section  shall  be 
repeal  or  modify  the  provisions  of  any  law  specially  regulating 
real  property  under  a  judgment  or  decree  of  any  court  in  any 
ounty  of  the  state." 

[ani'd  1877.]  Where  a  referee  is  appointed  by  the  court,  to  sell 
ty,  the  court  may  provide  for  his  giving  such  security,  as  the 
I  just,  for  the  proper  application  of  the  money  received  upon  the 
*  the  payment  thereof  by  the  purchaser,  directly  to  the  person  or 
itled  thereto,  or  their  attorneys. 

[am*d  1877  &  1879.]  A  conveyance  of  property,  sold  by  virtUA 
tion,  or  sold  pursuant  to  a  judgment,  which  specifies  the  par- 
7  or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
otiy  state,  in  the  granting  clause  thereof,  whose  right,  title  or 
}  sold,  and  is  conveyed,  without  naming,  in  that  clause,  any  of 
irties  to  the  action ;  otherwise  the  purchaser  is  not  bound  to 
;onveyance,  and  the  officer  executing  it  is  liable  for  the  damages, 
urchaser  sustaitls  by  the  omission,  whether  he  accepts  or  refuses 
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-.1.  [Bcpeaiei  loffl  1 

1S6S.  DiMbacce  of  aJudgmenlagnlDat         JSn,  Tu  wlHt  JadguekB  ind  > 
■  bsBknipt  tlona  lUi  utlcta  tH)!!*!, 

IJMB.  Poffti    of   CDoru    Tesi>ecUD( 
J       §  124S.  Each  con ntj  clerk,  each  clerk  of  a  snperior  cilf  court,  sod  ll 
clerk  of  Ihe  mnriae  court  of  the  citj  of  New  York.  muBl  k<ep  one  or  an 
books,  ruled  in  colnmns,  conFeuieiit  fur  making  Ihe  entries,  prelcrib  ' 
Ihe  aeit  section  ;  in  wliich  be  must  docket,  in  its  reguiur  order  snd  tt 
in)!  to  ■'■  priority,  each  judgiTEDl,  wliith  ha   is  required  by  tbiB  srti 
docket.     The  expense  of  procuring  a  oev  book,  wben  neuessar;,  is  a  o 
cliarge. 

g  124G.  Eacb  clerk,  specified  in  Che  last  section,  must,  yibea  tie : 
jadgment-roll,  upon  a  judgment,  n-ndered  in  a  coart  of  which  he  is 
docket  tbe  judgment,  by  euteriug,  in  tbe  proper  docket-book,  the  tollbiH 
parUculars,  under  tbe  initial  letter  of  tiie  suruame  of  the  judgmeol  dsU 
in  ilB  aipbubeiical  order  : 

1.  Tbe  name,  si  lenglb,  of  the  judgment   iebtorj    and  also  tu>  l 
dence,  title,  and  trade  or  profe^ion,  if  an;  of  Ihem  are  stated  in  the  ]ii 

1.  Tbe  name  of  tbe  party,  in  wbose  favor  tbe  judgment  was  reodeKd 

5.  Tbe  sum,  recovered  or  direutod  lo  ha  paid,  in  tigures. 

4.  Tbe  day,  bour,  and  minute,  when  tbe  j<idgD>«nt-rolI  wae  filed. 

B.  Tbe  day,  hour,  and   minute,  wben  the  judpuent   waa  docketed  to. 

6.  The  court  in  which  tbe  judgment  was  rendereil;  and  if  It 
rendered  in  the  eupreme  cnttrt,  the  county  nbcrr  the  judmeni-roll  l«f 

7.  The  name  of  the  altomej  for  the  partj  reco"»rmg  the^udgmeul,. 
If  there  are  two  or  more  judpnent  debtors,  those  »ntti 

nnder  the  initial  letter  of  the  surname  of  eacb. 

g  1247.  A.  clerk,  with  whom  a  judgment-roll  to  filed,  upon  «  Jih| 
douketed  as  pi'eacribed  In  tbe  Inst  section,  must  furnish,  to  ai — 
applying  therefor,  and  paying  the  fees  allowed  by  'aw,  one  or  n 
scripts  of  the  docket  of  the  judgmeDt,  att«gted  by  his  signature^ 
clerk,  to  whotn  such  a  transcript  ie  presented,  mast,  Upon  paymanlfl 
fees  therefor,  immediately  lile  it,  and  d'Kket  the  jlidg*neni  ~ 
the  last  section,  in  Che  apprupriate  docIut-boDk,  kept  in  his  omue. 

g  1248.  A  clerk  who  omits,  an  snon  as  practicable,  to  docket  a , 
required  to  be  docketed,  or  to  fumieh  a  transcript  of  a  judgment  mI 
eled  in  bis  office,  as  prefcribed  in  tlie  last  two  Bcatioas,  forfeits,  te  '*" 
ton  aggrieved,  two  hundred  and  lifCy  dollars,  in  addiiioa  to  tbe 
•ustalned  by  reason  of  the  oniiaaion. 

g  1249.  A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  di 
business  hours  lixed  by  law,  for  search  and  examination  by  an;  pa 

I  1260.  A  judgment,  required  to  be  douketed,  ns  presi'ribed  ll 
Bittclc,  neither  affects  real  property  or  chattels  real,  nor  is  enl'**^ 
prefereitoe,  until  tbe  judgmeut-roU  is  filed,  and  the  jadguieiit  doo 

g  12G1.  Except  as  otherwise  spaciallj  prescribed  hy  law,  a  ,_ 
hereafter  rendered,  which  is  docketed  in  a  county  clerk's  offic*,  ■ 
mnibaii  ID  this  article,  binds,  and  is  a  cbnr^  upon,  for  ten  ysata  iT 
(iMjudfDHiat'-ril,  andoQ^aniw,  tbereil  property  and  cbaitW     - 
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the  judgment  debtor  has,  at  the  time  of  so  dooketiag  it,  or 
ires  at  any  time  afterwards,  and  within  the  ten  years. 

den  ten  years  after  filing  the  judgment-roll  have  expired,  rea* 
shattel  real,  which  the  judgment  debtor,  or  real  property 
i,  deriving  his  right  or  title  thereto,  as  the  heir  or  devisee  of 
debtor,  then  has,  in  any  county,  may  be  levied  upon,  by 
execution  against  property,   issued  to  the  sheriff  of  that 

judgment  hereafter  rendered,  by  filing,  with  the  clerk  of 
notice,  subscribed  by  the  sheriff,  describing  the  jodgmenl^ 
and  the  property  levied  upon ;  and,  if  the  interest  levied 

an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
The  notice  must  be  recorded  and  indexed  by  the  clerk,  as 
pendency  of  an  action.  For  that  purpose,  the  judgment 
leir  or  devisee,  named  in  the  notice,  is  regarded  as  a  party  to 
e  judgment  binds,  and  becomes  a  charge  upon,  the  right  and 
1  upon,  of  the  judgment  debtor,  or  of  his  heir  or  devisee,  as 
e,  only  from  the  time  of  recording  and  indexing  the  notice, 
secution  is  set  aside,  or  returned. 

3  interest  of  a  person,  holding  a  contract  for  the  purchase  of 
s  not  bound  by  the  docketing  of  a  judgment ;  and  cannot  be 
sold,  by  virtue  of  an  execution  issued  upon  a  judgment* 

lere  real  property  is  sold  and  conveyed,  and,  at  the  same 
;e  thereupon  is  given  by  the  purchaser,  to  secure  the  pay- 
ole  or  a  part  of  the  purchase-money,  the  lien  of  the  mort- 
;  real  property,  is  superior  to  the  lien  of  a  previous  jadgmen'* 
lohaser. 

i  time,  during  which  a  judgment  creditor  is  stayed,  by  an  in- 
er  oth^r,  or  by  the  operation  of  an  appeal,  or  by  express 
r,  from  enforcing  a  judgment,  is  not  a  part  of  the  ten  years, 
fu  of  a  judgment  is  limited  by  this  article.  But  this  section 
.  the  time  of  the  lien,  as  against  a  purchaser,  creditor,  or 
K>d  faith. 

ere  an  appeal  from  a  judgment  has  been  perfected,  and  an 
i  been  given,  sufficient  to  entitle  the  appellant  to  a  stay  o& 
i  the  judgment,  without  an  order  for  that  purpose,  the  couh; 
udgment  was  recovered,  may,  in  its  discretion,  and  upon 
istice  requires,  make  an  order,  upon  notice  to  the  attorney 
snt,  and  to  the  sureties  in  the  undertaking,  exempting  from 
judgment,  as  against  judgment  creditors,  and  purchasers 
in  good  faith,  the  real  property  or  chattels  real,  upon  which 

a  lien,  or  a  portion  thereof,  specifically  described  in  the 
le  property,  subject  to  the  lien,  is  so  exempted,  the  order 
clerk,  in  whose  office  the  judgment-roll  is  filed,  to  make  an 
»cket  of  the  judgment,  in  each  place  where  it  appears  in  the 
bstantially  as  follows :  "  Lien  suspended  upon  appeal.    See 

adding  the  proper  date.  If  a  portion  only  is  exempted, 
direct  the  clerk  to  make,  in  like  manner,  an  entry,  sub-, 
llows :  **  Lien  partially  suspended  upon  appeal.  See  order 
ig  the  proper  date.  The  clerk  must,  when  he  files  the 
ind  enters  the  order,  make  the  entry  or  entries  in  the  docket- 
d  by  the  order. 

»r*  AH  order  is  made,  aa  prescribed  in  tbo  last  eectVwi^^l 
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the  iuprcme  court  or  Lit  b,  county  Court,  it  operates  as  a  BuapgnBioa  »t  lit 
lien  upou  prop«ny  situated  ia  Iho  couuty,  wliece  the  judgiDaut-rall  Is  filed, 
Srmo  the  time  when  tbe  order  is  entered,  and  Lhe  proper  eotry  uibJ«  ia  ttit 
dooket-book.  If  the  propeitj  exempted  ia  Eitauted  in  another  county,  or  if 
the  order  tma  made  by  u  ouuit,  OLbec  lliaa  lLq  suprtmo  court  or  a  hhuII/ 
oourt,  the  order  operates  aa  a  suspension,  from  the  time,  wbeo  tbe  pioiw 
entry  ia  mB4e  in  the  docket-book,  kept  by  the  clerk  of  tbat  county,  u  p» 
(cribed  in  tbe  neit  eeution. 

§  1268.  Tha  clerk,  with  whom  the  order  is  entered,  moat,  opon  pkjmtol 
of  his  fees  tberafor,  furuieh  to  the  pnrt;  who  obtained  tha  order,  oai  W 
more  traneoripts,  attested  by  hia  eiguature,  of  the  docket  of  the  judgiuuli 
Including  the  eutry  mnde  upon  tha  docket,  A  county  olerk,  in  whose  oSe* 
the  judgment  ia  dDVket(^d,  must,  upon  psyment  of  liis  fees  therefor,  iom*' 
diulelr  file  such  a  Iracscvipl ;  and  make  an  entry  upon  the  docket  el  '!» 
judgment  in  eacb  pluue  whore  it  appears  ia  hi><  docket-book,  subalaadtll) 
as  follows:  "Lien  auspeniled,"  or,  "Lien  partially  auspended,"  aoMKiSnB 
to  the  entry  upou  tba  origiual  docket,  and  also,  "  3ae  transcript  tiei'" 
adding  the  proper  date. 

§  1369.  At  any  time  after  a  judgment,  which  hna  ceased  to  be  a  lifOi 
■a  prescribed  in  the  last  three  aecuona,  ia  affirmed,  or  tbe  appeal  theMTtw* 
ii  diamiased,  tbe  lien  thereof  may  be  restored,  as  follows ; 

1.  The  olerk,  in  nhoee  olSce  the  judgment  of  affirmance,  or  tbe  a>^ 
diamiesing  the  appeal,  ia  entered,  must,  upon  the.  request  of  the 
eredilor,  docket  the  judgment  aneir,  as  it  was  oii^aally  docketed,  but 
the  order  of  priority  of  ibe  new  docket ;  and  he  must  write  upon  tbe  c 
docket,  tbe  words,  "  Uen  restored  by  redocket ;"  adding  the  date  vt 
Jacketing. 

i,  A  transcript  of  the  new  docket  must  be  fnrniahed  to  a  coanty  olerk,! 
whoae  office  nn  eutry  of  tha  suapensiou  of  the  lieu  baa  been  made,  as  f 
scribed  ia  tbe  iast  two  aectiooa;  and  tbei-eupon  the  judgment  most 
docketed  by  him  anew,  in  tbe  order  of  the  priority  of  the  new  docket 
olerk  who  eo  redocketa  tbe  jodgment,  must  make  an  entry  upon  the 
docket,  BubKtantI  ally  as  follows ;  "  Lien  reatoi'ed  by  redocket.  Seel 
oript  Sled  i"  adding  the  date  of  redocLeting  in  his  county. 

I  Tbe  lien  of  ^e  judgment  is  thereupon  reatored,  for  the  unexpired  | 
thereof,  as  if  tbe  order  had  not  been  mode;  but  with  like  effect  onljrl 
■gainst  judgment  cceditors,  purchasers,  and  mortgageea  in  eood  faith,  itl 
Iha  judgment  bod  than  been  Erot  docketed.  ' 

g  1260.  Tha  docket  of  a  judgment  must  be  cancelled  and 
the  clerk,  in  whose  office  the  judgment-roll  is  filed,  upon  fliing  with 
•atisfactioD  piece,  deaciibiog  the  judgmeut,  and  eievuted  as  loUoot : 
1.  Eicept  as  otherwiae  prescribed,  ui   the  next  aubdivision,  tha  sat 
tion-piece  must  be  executed  by  tbe  parly,  io  whose  favor  the  judgmenl' 
'        rendered,  or  hia  executor  or  administrator ;  or,  if  it  is  made  witbin  two  ~' 
after  the  filing  of  the  judgment- roll,  by  the  attorney  of  record  of  (b« 
But  wherelhe  authorilj'  of  ihe  attorney  has  been  revoked,  a  ■atisfaol' 
bim  is  not  coucluaire,  against  tbe  person  entitled   to  enforce  the  j(^ 
_       in  rcapeot  to  a  person,  w^io  had  actual  notice  of  tbe  revocaliou,  . 
L^    paymer.l  on  the  judgment  utas  made,  or  a  purchase  of  property  bound 
^P    by  wag  effected. 

^(        S.  If  an  assigument  of  tbe  judgment,  exeeuted  by  tbe  party 

^^  favor  il  wnt  rendered,  or  hia  eieculor  or  admmiatralor,  has  boei   ' 

aUrk'r  office,  the  wit  is  faclion- piece  mint  \m  ^iftO'itad  by  Ibe 
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ippean,  from  the  asBignment,  or  from  the  last  of  the  eubsequent  assign^ 
BWDts,  if  any,  so  filed,  showing  a  continuous  chain  of  title,  to  be  the  owner 
of  the  judgment ;  or  by  his  executor  or  admiuistrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact,  in  behalf 
of  a  person  authorized  to  execute  it,  other  than  the  attorney  of  record,  an 
instrament,  containing  a  power  to  acknowledge  the  satisfaction,  must  be 
filed  with  the  satisfaction-piece,  unless  it  has  been  recorded  in  the  proper 
book  for  recording  deeds,  in  that  or  another  county ;  in  which  case,  the 
satisfaction-piece  must  refer  to  the  record,  and  the  clerk  may,  for  his  own 
indemnity,  require  evidence  of  a  record  remaining  m  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney  must  be  ao- 
luiowledged,  before  the  clerk,  or  his  deputy,  and  certified  by  him  thereupon  ; 
Br  It  most  be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
>i^  to  be  recorded  in  the  county  where  it  is  filed. 

§  1261.  The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
usKQowledge  before  the  proper  officer,  a  satisfaction-piece  thereof,  at  the 
'squest  of  the  judgment  debtor,  or  of  a  person  interested  in  property  bound 
^7  the  judgment,  upon  presentation  of  a  satisfaction-piece,  and  payment  of 
lie  sum  due  upon  the  judgment,  and  the  fees  allowed  by  law  for  taking  the 
■ckoowledgment  of  a  deed. 

§  1262.  A  person,  who  has  heretofore  executed,  or  hereafter  executes, 
written  assignment  of  a  judgment,  owned  by  him,  without  acknowledging 
M  executed  [execution]  thereof,  before  an  officer  authorized  to  take  the 
iknowledgment  of  a  deied,  must  so  acknowledge  it,  at  the  request  of  his 
iBignee,  or  of  a  subsequent  assignee  thereof,  or  of  the  judgment  debtor. 
Kin  presentation  of  the  assignment,  and  payment  of  the  officer's  fees. 

§  1263.  A  resident  of  the  State,  or  a  person  having  an  office  within  the 
ste,  for  the  regular  transaction  of  business  in  person,  who  becomes  the 
ner  of  a  judgment,  by  virtue  of  a  general  assignment  for  the  benefit  of 
ditors,  or  of  an  appointment  as  a  receiver,  or  trustee  or  assignee  of  an 
olvent  debtor  or  bankrupt,  may  file  with  the  clerk,  in  whose  office  the 
Igment-roU  is  filed,  a  notice  of  .the  assignment,  or  of  his  appointment, 
I  of  his  ownership  of  the  judgment.  The  notice  must  be  subscribed  by 
I,  adding  to  his  signature  his  place  of  residence,  and  also,  if  he  resides 
lioot  the  State,  his  office  address.  A  notice  so  filed  has  the  same  force 
;  effect,  for  the  purposes  of  this  article,,  as  if  it  was  an  assignment  of  the 
gment. 

1264-  Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
k  mtfist  make  an  entry  of  the  satisfaction,  or  partial  satisfaction,  in 
docket  of  the  judgment,  upon  which  it  was  issued.  Thereupon  the  judg- 
tt  is  deemed  satisfied,  to  the  extent  of  the  amount  returned  as  collected, 
sfl8  the  return  is  vacated  by  the  court. 

1266.  Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
It  immediately  make,  in  the  docket  of  the  judgment,  upon  which  it 

issued,  an  entry  of  the  fact,  stating  the  time  when  the  execution  was 
iroed. 

1266.  A  jiberiff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
in  his  hands,  must  immediately  indorse  thereupon  a  return  of  satisfac- 
thereof.  He  must  also  deliver,  to  the  person  making  the  payment 
1  the  latter's  request,  and  payment  of  the  fees  allowed  by  law  therefor, 
rtifiad  copy  of  the  execution,  and  of  the  return  ot  BatYstacWoxi.  V)[i«t%- 
i;'wbioh  maybe  GImi  with  the  clerk  of  the  samo  eo\iatj^ii\\o  m»a\ 


1-1373        ASSleNUBNT  OF  A.  JDDGICENT. 

Iipon  cancel  and  diicbarge  the  ducket  of  t 
Kroll  wH-t  fileil  ia  his  ul£ce,  aad  tha  eiecut 

fSed.  But  thia  Heuliuu  dona  tiac  eioneratQ  tlie  aberiS,  from  bU  d 
a  the  eiecutiou,  to  ttie  clerk  nilh  whom  tlie  judgment-roll  ia  Glee 
12G7>  The  clerk  of  a  cooutj,  with  whom  a  judgment  hu  been 
,  must  cancel  aad  discharge  the  docket  cbeceoF,  apon  the  filing,  wHI 
oertiScAie  of  the  clerk,  with  whoui  the  judgment-roll  is  Bled,  eh 
the  jiidgtufluc  has  iitxa  reversed,  vatnled,  or  sacisfied  of  record ;  ' 
iScate  of  the  clerk  of  the  couatf,  with  whom  a  cap;  of  an  eiec 
f  d  of  n  return  of  aatlsriiction  thereupon,  have  been  filed,  aa  preacrll 
last  section,  shoniDgtlmt  Che;  have  been  so  filed,  and  the  docke 
led  and  discharged  aci'ordiDglj. 

§  1268.  At  anj  time  after  two  jeara  have  elapsed,  since  a  ban 

la  disohsrgAd  from  his  debts,  pursuant  to  the  acta  of  tioDgcess  relat 

■bankrnplo;,  be  may  ajjplj,  upon  proof  of  bis  discharge,  to  the  cot 

■  which  a  judgment   wad  rendered  against  him.  for  an  criier,  directin, 

I  judgment  (o  be  cancelled  and  discharged  of  record.     If  it  appears  tl 

I  haa  been  disi^arged  from  the  payment  of  that  judgment,  an  order  mi 

I  made  accordingly ;  and  lUereiipoii  the  clerk  mui^t  caucol  and  disohart 

.    docket  thereof,  as  if  the  proper  satis  faction-piece  of  the  judgment  was 

Notice  of  the  applicatioa.  accompanied  with  copies  of  (he  papers 

which  it  is  made,  must  be  given  to  the  judgment  creditor,  unless  his  w: 

;   oooseot  to  the  granting  of  the  order,  with  saiisfactorj  proof  of  the* 

tion  thereof,  and,  if  be  is  not  the  party  in  whose  faror  the  judgtben 

rendered,  that  be  is  the  owner  thereof,  is  presented  to  the  court,  npc 

application. 

g  1269.  A  court  of  record  has  the  same  power  and  jurisdiotian,  o 
ing  the  docket  of  its  judgments,  kept  by  a  countj  cierk,  which  it  hi 
ceming  tbe  docket,  kept  by  its  owu  clerk.  It  may  direct  that  a 
docket  be  amended;  or  that  its  judgment,  there  docketed,  be  d 
nunc  pro  tunc. 

g  1270.  Upon  the  presentation,  to  the  clerk  of  a  court  of  tt 
BBsignment  of  a  judgment,  cnlei'ed  iu  his  oSiee,  executed  by  ■ 
titled  to  ealiafy  the  judgment,  us  prescribed  in  section  one  Lh 
hundred  and  aiity  of  this  act,  and  otherwise  eieculed  as  preooribe 
section,  with  respect  to  a  satis  fiiction-piece,  and  upon  payment  oil 
allowed  by  law,  forfiling  a  transcript,  sod  docketing  s  judgmeol 
the  clerk  must  forthwith  file  the  asaignment  in  his  office,  and  a 
the  docket  of  the  judgment,  an  enttj  of  the  fact,  and  of  ti 
or.  If  be  keeps  a  soparuta  book  for  tbe  entry  of  assignnienle  of  fl 
an  entry,  referring  to  the  page  of  the  book,  where  the  Sling  of  I 

§1271.  [Jiepmlai  IS19.] 

g  127&  Thia  article  applies  c 
■urn  of  money,  or  directing  (he  pi 
eutioD  issued  upon  such  a  judgmi 


TITLE  ri. 

Jiuignioift    tattn  luilJunU  proemi. 


JT7DGMENT  3Y  CONFESSION.  ^§  mZ-ltTt 

ARTICLE  FIBST. 
OoinnssioK  or  Judomint. 

Jadgment  may  be   confeBsed.  |  1S78.  Jadgment  roll ;  docketing  asd 

l&Ried   woman   may     con-  enforcing  Uie  Judgment, 

fees.  1277.  Execution,  where  the  Jadgment 

Statement :  form  thereof.  ie  not  all  dne. 

Statement  to  be  filed,  and  Jndg-  1278.  Confession  by  one  of  several 

ment  entered.  Joint  idebtors.                            \ 

273.  [am'd  1877.]  A  judgment  by  oonfession  may  be  entered,  with- 
rtion,  either  for  money  due  or  to  become  due,  or  to  secure  a  peraooQ{ 
St  contingent  liability  in  behalf  of  the  defendant,  or  both,  as  prescribed 
3  article.  A  married  woman  may  confess  such  a  judgment  if  the  debt 
ontracted  for  the  benefit  of  her  separate  estate,  or  in  the  coarse  o/ 
rade  or  other  business,  carried  on  by  her  on  her  sole  and  separate 
nt 

274i  A  written  statement  must  be  made  and  signed  by  the  defend 

0  the  f oUowing  effect : 

It  must  state  the  sum,  for  which  judgment  may  be  entered,  and  author 
e  entry  of  judgment  therefor. 

If  the  judgment  to  be  confessed  is  for  money  due  or  to  become  due, 
ist  state  concisely  the  facts,  out  of  which  the  debt  arose  ;  and  must 

1  that  the  sum  confessed  therefor  is  justly  due,  or  to  become  due. 

If  the  judgment  to  be  confessed  is  for  the  purpose  of  securing  the 
til(  against  a  contingent  liability,  it  must  state  concisely  the  facts, 
ituting  the  liability ;  and  must  show,  that  the  sum  confessed  therefor 
Dot  exceed  the  amount  of  the  liability. 

e  statement  must  be  verified  by  the  oath  of  the  defendant,  to  the  effect, 
ihe  matters  of  fact  therein  set  forth  are  true.  \ 

.275.  At  any  time  within  three  years  after  the  statement  is  verified, 
y  be  filed  with  a  county  clerk,  or  with  the  clerk  of  a  superior  city 
,  or,  where  the  sum,  for  which  judgment  is  confessed,  does  not  exceed 
Jiousand  dollars,  exclusive  of  interest  from  the  time  of  making  the 
Dent,  with  the  clerk  of  the  marine  court  of  the  city  of  New  York, 
upon  the  clerk  must  enter,  in  like  manner  as  a  judgment  is  entered  in 
tion,  a  judgment  for  the  sum  confessed,  with  costs,  which  he  must 
0  the  amount  of  fifteen  dollars,  besides  disbursements  taxable  in  an 
I.  If  the  statement  is  file  with  a  county  clerk,  the  judgment  must  be 
kI  in  the  supreme  court ;  if  it  is  filed  with  the  clerk  of  another  court, 
led  in  this  section,  the  judgment  must  be  entered  in  the  court  of  which, 
clerk.  But  a  judgment  shall  not  be  entered  upon  such  a  statement 
the  defendant's  death. 

276.  [am'c^  1879.]  The  clerk,  immediately  after  entering  the  judg- 
must  attach  together  and  file  the  statement,  as  verified,  and  a  copjp 
judgment,  which  constitute  the  judgment-roll.     The  judgment  maj 

;keted,  and  enforced  against  property,  in  the  same  manner,  and  with 
me  effect,  as  a  judgment  in  an  action,  rendered  in  the  same  court ; 
ich  provision  of  law,  relating  to  a  judgment  in  an  action,  and  the  pro- 
gs subsequent  thereto,  apply  to  a  judgment  thus  taken. 

277.  Where  the  debt,  for  which  the  judgment  is  rendered,  is  not  all 
secution  may  be  issued,  upon  the  judgment,  for  the  collection  of  thft 
hich  has  become  due.     The  execution  must  be  in  l\xe  totm  ^t«^v2,\:'\)«^ 
r,  ^ir  an  execution  upon  a  Judgment  for  the  tuW  axoouuX  x«v^o^«^^' 


JUDGMENT  BY  C0NFES9I0H.      Wl^^^^i 

but  the  psHon,  whosi;  tmiiie  is  Bubscribdd  to  it,  mnst  indorse  thereapani 
dic^oiioD  to  tbe  nherlCC,  to  coUhfL  tmly  ths  sum  due.  atnting  the  unmuii 
tbereot,  nitli  interest  thereon,  uad  the  costs  of  the  judgmeDl.  Nuiwilb 
sCBiidiiig  the  isjuiag  anil  i:olI<H:tiDii  of  auch  an  eiccution,  the  jiidgiDBQl  liaV 
temaio  aa  security  far  the  anm  or  suma  to  become  due,  after  the  exeVUIiDi 
ii  imued.  TFheu  ■  further  earn  becumea  due,  au  eieoution  may,  in  Iil[< 
nuQuer,  be  issued  for  the  coUeccion  thereof;  lod  eui;u«aHive  execaUmi 
may  be  issued,  bs  further  sums  beeome  due. 

g  1378.  One  or  more  joiul  debtora  may  cunfesa  a  judgmeDt  for  l  join 
debt,  due  or  to  become  duo.  Where  all  the  joint  debtors  do  not  unite  i- 
Ibe  coafeBBiaii,  the  judgaieut  must  he  eotered  sad  eoforeed  against  llwa 
only  who  uonfesaed  it ;  and  it  is  oot  a  bar  to  au  autioD  againat  &I'  "  '*'' 
debtors,  upon  tbe  some  dumund. 


igainat  all^Jd^ 


ARTICLE   SECOND. 

SOBMISSION  OF  *   COKTROTKEBT   UPON   F. 

I  IS7B.  Cnnlmvei 

irithou 

im.  Pupere  ic 

g  127S.  Tbe  parties  to  a  queation  in  differeuee,  which  might  be  Ot 
subject  of  an  action,  being  of  full  age,  may  agree  upon  a  case,  uonUilung  I 

.  BtDtement  of  tbe  facta,  upon  which  the  coutroversy  depends ;  and  Buj 
present  a  written  subuiiasioa  thereof  to  a  coo rt  of  record,  which  wooll 

I  faaie  juriadiction  of  an  actJon,  brought  for  the  same  cause.  The  cue  nuM 
be  accompanied  with  tbe  affldnvit  of  one  of  the  parties,  to  the  effect,  IM 
Ibe  controTersy  is  real ;  and  that  tb^  submission  is  made  in  good  faitli,  f« 

'  the  purpoiie  of  determining  the  rigbla  of  tbe  parties,  Tbe  submiaalan  iD>>*t 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed,  U  bt 

'  recorded  in  the  county  where  it  is  Sled. 

I        g  1280.  Tbe  case,  submission,  and  affidavit,  mast  be  filed  in  tbe  ott», 

''   of  tbe  clerk  of  Ibe  court,  to  wbicb  tbe  submission  ia  made.     If  the  nk[ 

*  mission  la  made  to  the  supreme  court,  Ihcy  muat  be  filed  iu  tbe  office  of  lb* 
conoty  clerk,  tf  any,  specified  in  the  submission  -,  if  no  county  clerk  iiH 
specified,  they  may  be  Gled  in  the  office  of  any  county  clerk.  Tbe  fi)&i|li 
a  presentation  of  tbe  Bubmlsaion ;  and  tbenceforth  the  couCroversy  beoOB* 
an  action  ;  and  each  provision  of  Ian,  relating  t«  a  proceeding  in  on  Htl^ 
applies  to  the  guhsequent  proceedioga  therein,  except  as  otherwUe  ^ 
scribed  in  the  next  section.  ' 

■"     §1281.  Anorderof  arrest,  an  injunctjan, 

'  cannot  be  granted  in  such  ao  action  :  the  costs  thereof  are  always  la  lb 
of  the  court,  but  coats  cannot  be  taxed,  for  any  f 


ft  J   tore  notice  of  trial ;  the  action  muat  be  tried  by  the  court,  upon  tbe  fli 


¥0  I  ... 

B'S  alone  :  and  the  case,  submission,  affidavit,  and  a  certified  copy  of  th^] 

V  nent,  and  of  any  order  or  paper,  necessarily  affecting  tbe  judgment 

B  tute  the  judgment-roll.     If  tbe  action  is  in  the  supreme  court,  ■  s 

H  city  court,  or  tbe  marina  court  of  the  city  of  New  Tork,  it  musE  b« 

K  and  judgment  rendered  at  the  general  term.     If  the  statement  of  faoM 

^B  tained  in  the  ca^e,  is  not  sufficient  to  enable  the  court  (o  render  ]l  *  ~ 
^/^  an  order  must  be  made  dismi^ing  tbe  sobniiasion,  without 

^^  parly:   unleas  tbe  court  permits  the  partiea,  or,  In  a  pro 

^r  nvireaentfilivea,  to  file  au  additional  statement,  wbk'li  it  may  do, 


SUBMITTING  A  GOKTROVERST.  ^  1S82<1SM 


TITLE   III. 
VoeatUiff  or  §eUing  aaide  ajudgmerUy  far  irregularity  or  error  in  fact. 


1 1S8S.  Motion  to  set  aBide  jadffment 

for  iiregolarity ;  when  ix  may 

beheara. 
1288.  Motion  to  set  aside  jad^ent 

for  error  in  fact ;  when  it  may 

be  made  by  party. 
U8i  Id  ;  after  a  party's  death. 
1985.  Id.;  by  a  person  not  a  party. 
1288.  Id.;  when  several  parties  are 

entitled  to  move. 


S  18S7.  To  whom  notice  of  the  motion 
must  be  given. 
X288.  Id.;  when  real  property  recov- 
ered  by  the  Jud^i^ment    has 
been  conveyed 

1289.  How  notice  given  under  this 
title. 

1290.  Within  what  time  motion  to  \m 
made. 

1291 .  Exceptions  In  cases  of  disabilitj. 

1292.  Bestitution ;  when  directed. 

§  1282.  A  motion  to  set  aside  a  final  judgment,  for  irregularity,  shall 
Dot  be  heard,  after  the  expiration  of  one  year  since  the  filing  of  the 
jodgment-roll ;  unless  notice  thereof  is  given  for  a  day  within  the  year,  and 
<itber  the  hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  ex- 
pinition  of  the  year  ;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held. 
Id  the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard  at,  the  next 
ta  At  which  it  can  be  made,  held  not  less  than  ten  days  after  the  day, 
when  the  first  term  was  appointed  to  be  held. 

§  1283.  A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 
noord,  for  error  in  fact,  not  arising  upon  the  trial,  may  be  made  by 
tbe  party  against  whom  it  is  rendered ;  or,  if  an  execution  has  not  been 
^noed  thereon,  and  the  judgment  has  not  been  wholly  or  partly  satisfied  or 
viforoed,  by  the  party  in  whose  favor  it  is  rendered. 

§  1284.  A  like  motion  may  be  made,  after  the  death  of  a  party  entitled 
to  make  it,  as  prescribed  in  the  last  section,  by  the  following  persons : 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel,  or  an  inter- 
est in  real  property,  which  is  declared  by  law  to  be  assets,  the  motion  may 
be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession  thereof, 
«  where  the  title  to  or  an  estate  or  interest  in  real  property  is  determined 
*  affected  thereby,  the  motion  may  be  made  by  the  heir  of  the  decedent, 
to  whom  the  real  property  descended,  or  might  have  descended,  or  by  the 
person  to  whom  he  devised  it. 

8.  Where  the  judgment  is  rendered  against  or  in  favor  of  two  or  more 
persons,  the  motion  may  be  made,  jointly,  by  the  survivor,  and  the  person 
who  would  have  been  entitled  to  make  it,  if  the  judgment  had  been  rendered 
is  favor  of  or  against  the  decedent  only. 

S  1286.  A  motion  may  be  made,  either  before  or  after  the  death  of  the 
ieiendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error  in  fact, 
lot  arising  upon  the  trial,  a  judgment,  rendered  in  an  action  against  a  ten* 
VA  for  life,  or  for  years,  awarding  real  property,  or  the  possession  of  real 
property,  in  which  the  person  making  the  motion  has  an  estate,  or  interest, 
b  reversion  or  remainder. 

§  1286.  Where  two  or  more  persons  are  entitled  to  move  to  set  aside  a 
Jn^ment,  as  prescribed  in  the  last  three  sections,  one  or  more  of  thetti  maj 
■ore  separately ;  but,  in  that  case,  notice  of  the  motion  must  be  9;\v«ii  \.<& 
IhoM  who  do  not  join  therein,  in  like  manner  as  if  tbey  were  a^^^ev^^  V'^t 


et  uide  ■  8bbI  judgintDt,  for  ■ 
ficl,  1101  arising  upon  tlie  trial,  must  he  given  ui  ibe  adferse  pan^,  or,  in 
ease  of  hia  ieaih,  to  each  persou  who  miglit  Lave  maTed,  ai  agaioat  Ihs 
Boting  party,  to  eel  ueide  the  jujgmeot  Tor  tbe  same  cause,  as  preacribed 
10  tiiiB  title.  W  here  the  motioD  is  made  by  the  pactj  agaiost  whom  tba 
judgnielit  is  rendered,  or  by  lils  bsii-,  devisee,  executor,  or  admiuiBtralor, 
eervioe  of  ibe  notice,  upon  the  attorney  of  reeord  for  the  party,  in  whose 
faior  the  judgment  is  rendered,  hua  the  like  effect,  as  IF  it  was  ^eried  upon 
the  party. 

g  1288.  Where  the  judgment  awards  real  property,  or  the  posaeBaion 
Uiereof,  or  where  the  titU  to,  or  aa  estate  or  lolereBt  io,  real  property  ia 
deiermined  or  affeuteil  thereby,  and  tUe  real  property,  or  eauite,  or  iaterest 
therein,  hua  been  conveyed,  by  the  adverse  p&rly,  mora  than  eight  days 
before  the  heiLcing  of  the  motion,  noiice  of  the  motion  mnat  also  be 
giren  to  eucb  actna)  occupaat  of  the  property,  olaiuiiiig  under  the  coiivey- 

%  1289.  Notice  ma^t  be  giveti,  in  a  case  apeciSed  !d  tliia  title,  by  per- 
aonal  aervice  of  a  written  notice,  or  of  an  order  to  show  cauae  why  the  mo- 
tion ahould  out  bo  granted  ;  or,  if  a  peidon  entitled  to  notice  cannot,  with 
due  diligence,  tjo  found  withia  the  Slate,  ia  any  manner  wbicb  tbe  court,  or 
a  judge  thereof,  directs  ia  an  order  to  abow  cause,  ur  which  the  court  direcl* 
in  a  gub»equent  order. 

g  1290.  A  motion  to  set  aside  a  Unul  juii^ent,  for  error  in  fact,  not 
arialng  upon  the  trial,  shall  not  be  heard,  <.':;cept  as  apecilied  in  the  neil 
sectioD,  alter  the  expiration  of  two  years  since  the  filing  of  the  judgment- 
roll,  unless  notioe  thereof  i^  given,  for  ti  day  witbiu  tbe  two  ye&rs ;  and 
either  the  hearing  is  adjourned,  by  one  or  tuoie  orders,  until  after  the  eijNra- 
Uon  of  the  two  yearti ;  or  the  term,  for  which  it  t^  ihua  noticed,  ia  not  held. 
In  the  latter  event,  the  motion  may  bere-noiioed  for,  and  heard  at,  the 
next  term  at  whiob  it  can  bemade,  held  not  le^athan  ten  days  after  tbeday. 
when  the  lirsC  term  was  appointed  to  be  held. 

g  1291.  If  the  person  ngniiist  wboru  the  judgment  ia  rendered,  ia,  at  th^ 
time  of  filing  the  juiigment-roll,  either 

I.  Within  the  age  of  twenty-one  years  ;  or 

i  Swane;  or 

S.  ImprisiineJ  oo  a  criminal  charge,  or  in  eiecution,  upon  convic^on  of 
a  criminul  offence,  for  a  term  less  than  for  life  ; 

Tbe  time  uf  auch  a  disubility  is  nut  a  part  of  the  time,  limited  by  the  likal 
Motion;  Pi^ept  that  the  time  within  which  the  motion  may  be  heard,  esti- 
not  ba  eilcnded  more  thuu  five  years  by  eucb  a  disability  nor,  in  any  caM, 
DMn  than  one  year  after  the  disability  ceasOB. 

g  1392.  Where  n  judgment  is  set  aside  for  any  cause,  upon  motioD.  tbe 
oonrt  m:iy  dirci't  end  enforce  restitution,  in  like  manner,  with  lite  effe* 
kod  subject  lo  tbe  same  conditions,  a  where  u  judgment  is  revcrMd  npM 
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CHAPTER  XII. 

APPEALS. 
niXtE     L — OsmouL  pbotisions,  rilatino  to  thi  apitals  protidkd  tot 

IN  THIS  OBAPTEB. 

TTThR   II.— Afpial  to  nu  court  or  appxals. 

TITLE  nL — Appial  to  tbk  supremx  court  prom  an  inpkrior  court. 

TITLE  lY. — Appeal  to  tbe  oenxral  term  op  the  supreme  court,  or  ot 

A  SUPESIOft  CITY  court. 

TITLB   y. — Appeal  prom  a  final  determination  in  a  special  proceed 

INO. 

TITLE  L 
Chnaral  prwiwmt,  relating  to  the  appeals  provided  for  in  thie  chapter, 

1 1288.  Writs  Otf  error  abolished.  not  to  be  brought. 

1204.  When  party  nuty  appeal.  S  1810.  When  appeal  stays  proceedinc^s; 

1206.  Parties  to  appeal ;   how  desig-  effect  thereor. 

nated.    Title  of  cause.  1311.  Levv  upon   personal  property 
1206.  When  a  person  entitled  to  be-  when  superseded  by  appeal. 

come  a  party  may  appeal.  1812.  Coort  may  limii  amoant  of  bo 
1297.  Appeal  when  adverse  party  has  cnrity  in  certain  cases. 

aied.  1818.  No  secority  necessary,  od   ap 
1206.  Proceedings,  when  party  dies  peal  by  the  people,  etc. 

pending  appeal.  1814.  Id.;  on  appeal  by  monicioal  cor 
1200.  Order  ot  snbstitation.  poration. 

1000.  Appeal,  how  taken.  1815.  Papers  to  be  transmitted  to  ap 

1001.  IKlien  notice  of  appeal  to  specify  pellate  coart. 

interlocutory  jadgment,  etc.  1816.  Interlocutory  judgment,  or  in 
1800.  Proceedings,  if  attorney  or  party  termediate  order,  may  be  re 

not  fonnd.  viewed. 

18QB.  Defects  in  proceedings  may  be  1817.  Jn«lgment  or  order  on  appeal. 

sapplied.  1818.  When  no  appeal  lies  from  judg- 
1801  Order  appealed  from  must  be  ment  of  reversal. 

entered.   Proceedings  to  com-  1819.  Mode  of  enforcing  afQrmed  or 

pel  entiy.  modified  judgment. 

1806.  Secoritf  may  be  waived.  1890.  Id.:  as  to  order. 

1808.  Deposit,  in  lieu  of  undertaking.  18sil.  Mode  of  cancelling  docket  of 

1807.  Undertaktng  most  be  filed.  reversed  or    modified  judg- 
ttOg.  New  nndexxaking  to  be  given,  ment. 

when  sureties  are  insolvent,  1322.  Id.;  when  reversal,  etc.,  was  by 

etc.  court  of  appeals. 

MB.  Action  npon  undertaking,  when  1323.  Bestitation ;  when  awarded. 

§  1293.  The  writ  of  error  in  a  civil  action  or  special  proceeding  has 
^abolished. 

§  1294i  A  party  i^grieved  may  appeal,  in  a  case  prescribed  in  this 
chapter,  except  where  the  judgment  or  order,  of  which  he  complains,  was 
CBndered  or  made  upon  his  default. 

5 1295.  The  party  or  person  appealing  is  designated  as  the  appellant, 
ind  the  adverse  party  as  the  respondent.  After  an  appeal  is  taken  to  an- 
other court,  the  name  of  the  appellate  court  must  be  substituted,  for  that 
of  the  court  below,  in  the  title  of  the  action  or  special  proceeding,  and  in 
toy  case,  the  name  of  the  county,  if  it  is  mentioned,  may  be  omitted  ; 
otherwise  the  title  shall  not  be  changed,  in  consequence  of  the  appeal. 

5 1296.  A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party ;  or  who  has  acquired,  since  the  ma.k.- 
l^  of  the  order,  or  the  rendering  of  the  judgment  appeaWd.  ixom^  «:[i  \ti- 
iKwt,  which  woald  have  entitled  him  to  bo  oo  oubttiluled,  \1  \\i  \i«A  \Mft^ 
pufrioaafy  Meqmied,  muj  also  appeaJ,  as  prescribed  in  l\ua  c\v«ip\«c^lw  « 

4Wfl«//>7  M  partf.    But  tbe  t^ppesd  cannot  be  lieard  xintil  \ie  ^«>a  ^^^^  ^^ 
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Mituted  in  pl&ceof  the  party;  ind   it  lie  uareBBoiublf  neglects 

an  order  of  Bubetitution,  the  appeil   mn;  be  diemissed,  upon  roolioD  of  iht 

g  1297.  Where  Ibe  ndverse  part;  has  died,  since  the  making  of  tin 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where  the  ifiif- 
meiit  appealed  from  was  rendered,  after  bia  death,  In  a  case  prescribed  Ij 
iHir,  on  appeul  maj  be  talten,  aa  it  he  nas  licing  \  but  it  uaouol  be  litwrcl. 
onlil  the  heir,  devisee,  executor,  or  admioislrator,  as  the  case  requirai,  bu 
been  subEtttu ted  as  the  respondeat.  In  Bueh  a  e«ae.  an  undentiklsgi 
quired  to  perfect  the  appeal,  or  to  stay  the  eieoution  of  the  judgmeni ' 
order  appealed  from,  must  recite  the  fact  of  the  adverae  pattj'a  denU 
and  [he  undertakingenurea,  after  substitution,  to  the  benefit  of  ihepKti 
■abatituted. 

§  1398.  [am'd  1877.1  Where  either  partj  to  an  appeal  dies,  before  iSi 
appeal  is  heard,  or  has  heretofore  died,  and  the  appeal  baa  not  been  ifti, 
if  an  order,  Bubatitutiog  another  person  io  his  pliice,  is  unt  made,  wllbli 
three  months  after  Ids  death,  or,  where  he  has  heretofore  died,  nHhin  tlint 
months  after  this  seotion  takes  effect,  the  court,  in  irhich  the  appeal  ' 
pending,  may,  in  its  discretion,  make  an  order,  requiring  all  persons  inW 
ealed  In  the  decedeot'a  estate,  to  show  cause  before  il,  why  the  judgisn 
or  order  appealed  fmn  should  not  be  reversed  or  affirmed,  or  the  ippMl 
diamiased,  as  the  case  requires.  The  order  must  «peclfj  a  da;,  when  euu* 
U  to  be  shown,  which  must  be  not  less  than  six  months  after  makil^  t*" 
order ;  and  it  must  designate  the  mode  of  giving  notice  to  the  pencoi 
tereated,  Upon  the  retnrn  day  of  the  order,  or  at  n  subsequent  daj,  t" 
pointed  bf  the  court,  if  the  proper  person  has  not  beeu  subatltuud,  W 
court,  upon  proof,  by  affidavit,  that  notice  bos  been  given,  as  required  bj 
the  order,  may  reverse  or  affirm  the  judgment  or  order  appealed  tnanw' 
dismiBa  t^e  appeal,  or  make  such  further  order  in  the  precnisea,  as  '    "~ 

%  1299.  Where  the  appeal  ia  from  one  court  to  another,  an  applJcililW 
for  au  order  of  aubstitution,  aa  prescribed  by  the  last  three  aeciiona,  m* 
be  made  to  the  appellate  court.  Where  peraooal  aervico  of  notka  of 
application  for  an  order  has  been  made,  within  the  State,  npoa  the  propn' 
repreaenlatives  of  the  decedeot,  ao  order  of  aubstitntiou  may  be  madc^  npH 
the  applicatioo  of  the  surviving  purl;. 

§  1300.  An  appeal  must  be  taken,  by  serving,  upon  the  attorney  for  Ibl. 
adverse  party,  ns  praacribed  in  article  third  of  title  sixth  of  chapter  etgtlk, 
of  thia  act,  and  upon  the  clerk,  with  whom  the  judgment  or  order  appeiW 
from  ia  entered,  by  htiug  it  iu  hia  office,  a  wntten  nutiue,  to  the  tUt^ 
that  the  appellant  appeulafrom  the  judgment  or  order,  or  f-om  a  ipedln 
part  thereof. 

%  X301.  Where  the  appeal  is  from  a  Gnal  judgment  or  from  a  b 
order  in  a  special  procoediug,  and  the  appelUn*  iotouds  la  bring  up,  (ori 
new  thereupon,  an  iniailocutorj  judgment,  or  an  intermediate  orthf, 
maat,  in  the  noUce  of  appeal,  distinctly  apeuify  the  interlocutory  jut" 
or  intermediate  order,  to  be  reviewed. 

g  1302.  If  the  attorney  for  tiic  adverse  party  la  dead  ;  or  if  he  hai , 

removed,  and  notice  of  the  removal  has  been  served  upon   the  appolluA' 

attOToey,  and  another  attorney  has  not  been  suhstilnted  in  hit  place;  eei(<' 

/or  luij  reason,  aervice  of  a  notice  of  appeal,  upon  the  proper 

the  adveree  parly,  cannot,  with  duo  diVvgetue,  ^«  mtAa  i\i.hin  t 

.foWec   of  appeal    may   be   eerved  upon  \,\ie  ie*^T\4i».*.,  "la 

orMcrfbed  by  law  for  aerriiia  it  upon  ui  iwertiai     "  ' 
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tl0  respondent  cannot,  with  due  diligence,  be  so  made  within  the  State,  tin 
iwdoe  of  appeal  may  be  served  upon  him,  and  notice  of  the  subsequent 
proceedings  may  be  given  to  him,  as  directed  by  a  judge  of  the  court,  in  oi- 
to  which  the  appeal  is  taken. 

g  1303.  Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  either  upon  tlie  clerk  or  upon  the  adverse  party,  or  his 
Morney,  but  omits,  through  mistake,  inadvertance,  or  excusable  neglect,  to 
■Brve  it  upon  the  other,  or  to  do  any  other  act,  necessary  to  perfect 
Ike  appeal,  or  to  stay  the  execution  of  the  judgment  or  order  appealed 
from ;  the  court,  in  or  to  which  the  appeal  is  taken,  upon  proof,  by  affi- 
davit, of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be  sup- 
plied, or  an  amendment  to  be  made,  upon  such  terms  as  justice  requires. 

§  1304.  An  appeal  cannot  be  taken  from  an  order  made  by  a  judge  out 
of  oonrt,  antil  it  is  entered  in  the  office  of  the  proper  clerk.  Where  such 
mn  order  has  not  been  so  entered,  or  the  papers,  upon  which  it  was  founded, 
have  not  been  filed  in  the  same  clerk's  office,  the  judge  who  made  it,  or,  if 
he  is  absent,  or  unable  or  disqualified  to  act,  a  judge  of  the  court,  in  or  to 
which  an  appeal  therefrom  may  be  taken,  must,  upon  the  application  of  a 
party  or  other  persons,  entitled  to  take  such  an  appeal,  make  an  order, 
peqairing  the  omission  to  be  supplied,  within  a  specified  time  after  service 
nf  a  copy  of  the  order  made  by  him.  Upon  proof,  by  affidavit,  that  a  copy 
9t  the  latter  order  has  been  served,  and  that  the  omission  has  not  been  sup- 
plied, the  eame  judge  may  make,  upon  notice,  an  order  revoking  and  annul- 
ung  the  original  order.  The  provisions  of  the. last  section  but  one  apply  to 
flie  service  of  an  order,  or  a  notice,  as  prescribed  in  this  section. 

§  1305.  An  undertaking,  which  the  appellant  is  required,  by  this 
Bhapter,  to  give,  or  anv  other  act  which  he  is  so  required  to  do,  for  the 
lecnrity  of  the  respondent,  may  be  waived  by  the  written  consent  of  the 
Itapondent. 

§  1306.  Where  the  appellant  is  required,  by  this  chapter,  to  give  an 
Qdertaking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with  whom 
judgment  or  order  appealed  from  is  entered,  a  sum  of  money,  equal  to 
ihe  amount,  for  which  the  undertaking  is  required  to  be  given.  The  deposit 
iu  the  same  effect,  as  filing  the  undertaking ;  and  notice  that  it  has  been 
e,  has  the  same  effect,  as  notice  of  the  filing  and  service  of  a  copy  of 
undertaking.  The  court,  wherein  the  appeal  is  pending,  may  direct  the 
in  which  the  money  shall  be  kept  and  disposed  of,  during  the  pend- 
,  or  after  the  extermination  of  the  appeal. 

1 1307.  An  undertaking,  given  as  prescribed  in  this  chapter,  must  be 
'  with  the  clerk,  with  whom  the  judgment  or  order  appealed  from  is 
■itered. 

§  1308.  The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
f,  by  affidavit,  that  since  the  execution  of  an  undertaking,  given  as 
ribed  in  this  chapter,  one  or  more  of  the  sureties  therein  have  become 
Ivent ;  or  that  his  or  their  circumstances  have  become  so  precarious, 
[that]  there  is  reason  to  apprehend,  that  the  undertaking  is  not  sufficient 
for  the  security  of  the  respondent ;  may  make  an  order,  requiring  the  appel- 
it  to  file  a  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
to  the  original  undertaking.     If  the  appellant  fails  so  to  do,  within 
ty  days  after  the  service  of  a  copy  of  the  order,  or  such  f urtVvet  iVm^  aA 
)  eonrt  allows^  the  appeal  must  be  dismissed,  or  the  order  or  ^vid^^cut, 
0  wA/e/i  the  appeal  is  taken,  must  be  executed,  as  if  the  or\gma\  vtnAttC- 
-  -  Aad  Dot  been  given. 
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j  1309,    [ofn'dieMl.  Action  unon  undertatclns;  will 

to  be  broueht.~An  action  shall  not  be  mnlntaineil  npon  an  uaderE^:^ 

this  chapter,  untfi  ten  flaj-a  have  expired  since  the  service  upon  the  atlornw 
for  the  appeUant,  and  upon  the  sureciea  an  such  nndortaking,  of  a  writw 
notice  of  the  entry  of  a  judgment  or  ordar,  affitraing  the  IndgniBOlil 

by  raaiung  such  nntice  In  B  postpaid  wrapper,  adflressed  to  gaia  sui«t|] 
sareties  at  the  last  known  post-oflice  address  of  such  surety  OT  «ut« 

perfected,  and  security  is  glvEn  therenpun,  to  stay  the  eiteoution  o(- 
judEinent  or  order  appealed  from,  an  action  nhoJI  not  be  maintained  BW 
the  nndertaklnK  Riven  npon  the  preceding  appeal,  until  after  the  final  MS» 
minatlcn  of  the  appeal  to  the  court  of  appeals, 

>C~  §  1810  [om'd  16931.  ^^bcb  aa  appeal  to  the  genetal  tena  of  tt 
,  ' ''  oonrt  or  to  the  court  of  appeals  or  otberwiHO  hoa  bean  heretotorei 
Bhall  hereafter  be  perfooted,  ua  pnaHcribeil  ia  (bis  ohaptoT,  uid  llii 
f  other  aota,  if  any,  re^Tiitod  to  be  done,  to  stoy  the  execution  of  ttl 
V  judgment  or  order  appeided  from,  hare  been  done,  tlie  appsalaU}) 
all  prooeedingB  to  enforce  the  judgment  or  order  appealed  from;  O 
cept  that  the  court  or  jodge,  from  whose  determination  the  appwi 
taken,  may  proceed  in  any  matter  included  in  the  action  or  epuit 
proceedina,  and  not  affected  by  the  judgment  or  order  appealedfiWI 
or  not  embraced  within  the  appeal;  or  may  caose  perishable propuli 
to  be  sold,  pnrsnant  to  the  jadgmfnt  or  order  appealed  from.  Ill 
proceeds  of  such  a  Bole  muxt  be  paid,  to  abide  the  resnlt  of  tliB^ 
peal  into  the  court  from  or  in  which  the  appeal  ia  taben;  or,  ifitvl 
taken  as  preBoribed  in  title  fifth  of  this  onapter,  into  the  sspMI 
court,  when  an  appeal  from  a  judgment  for  rent  has  been  penwAf 
and  execution  stayed  as  herein  provided,  the  appeal  stays  all  ramali 
proceedings,  pending  or  otherwise,  to  reoover  the  possession  of  IM 
property  or  disposaeHs  tenants  therefrom,  based  on  the  failon  H  ^ 
the  rent  inclnded  in  the  judgment  appealed  from. 

■■     g  1311.  Where  an  apijal,  take 

'  appeals,  hua  been  perfected,  and  CD 
of  the  judgmtnt,  Inis  been  given  ;  or  where  the  security,  glveo  npol 
appeal,  taken  from  a  final  jndgment  of  the  supreme  Court,  a  Bupeiisri 
oonrt,  a  county  court,  or  the  marine  court  of  tlie  city  of  New  Yorfi,  il  H, 
to  that  required  to  perfect  nu  appeal  to  the  court  of  appeals,  hdiI  U  J 
the  exBcutJon  of  the  judgment;  the  court,  in  vbich  the  judgment  apj ' 

■  from  wan  Tetwlered,  mav,  io  its  discretion,  and  upon  such  terms  u  j 
requires,  ms'ie  an  order,  upon  notice  to  the  respondent,  and  the  lore 
tbe  uodertu)  ing,  discharging  a  levy  apon  personal  property,  made  by 
of  an  eiecii  ion,  issued  upon  tbe  judgment  appealtsl  from.  But  thM  ( 
does  not  an  borize  the  discharge  of  a  levy,  made  by  Tirtue  of 
attaohmeni 

^  1312    Where  an  appeal  is  taken,  as  prescribed  io  title  second 
of  thta  chi  pter,  tlie  court,  in  or  from  which  the  appenl  is  taken  ;  i,  , 
•a  appeal  is  taken  rs  prescribed  in  title  third  or  fifth  of  this  chapter,, 
•Hirt,  to  thich  tbe  appeal  is  taken  ;  may,  in  its  discretion,  make  an 
ajWD  notice  to  the  respondent,  dispensing  with  or  limiting  tbe  w 
icquired  Io  stay  tbe  eievution  of  (he  judgment  or  order  appealed  froOL 

I    follows :  ^ 

I.  Where  the  appellaot  is  an  eiecuCor.  adminiatrator,  trustee,  ■ 
perwn  acting  inanotber's  righl,  iheaeeurity  may  be  dispensed  with 
jled  in  tbe  discretion  of  the  court, 
S.   Tb4  aggrsgale  sum,  in  whk^  uue  uc  nuice  undertukiags 
io  ba  given,  may  be  limited  to  not  leia  t'bm  fitV^  i^wu,^  &t" 
W0ald  ocWwiae  exceed  that 
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i  1318.  \am*d  1889.]  Upon  an  appeal  taken  by  the  people  of  the 
State,  or  by  a  State  officer,  or  board  of  State  officers,  or  a  board  of 
mperyisors  of  a  connty,  the  service  of  the  notice  of  appeal  perfects 
ibe^)peal,  and  stays  the  execution  of  the  jnd^iuout  or  order  appealed 
Ennn,  withont  an  undertaking  or  other  security. 

1 1314.  [am'(f  1877.]  Upon  an  appeal  taken  by  a  domestio  muu.w4p<.. 
Borpontion,  the  service  of  the  notice  of  appeal  perfects  the  appeal,  and 
itaji  the  execution  of  the  judgment  or  order  appealed  from,  without  an 
ndertaking,  or  other  security ;  except  that,  where  an  appeal  is  taken,  as 
prescribed  in  title  second,  third  or  fourth  of  this  chapter,  the  court,  in  or 
bun  wluch  the  appeal  is  taken,  may,  in  its  discretion,  require  security  to 
begiTen.  In  that  case,  the  form,  nature,  and  extent  of  the  security,  not 
Bueeding  that  which  is  required  in  a  like  case,  from  a  natural  person,  and 
Hw  time  and  manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
Older  of  the  court ;  and  the  mayor,  comptroller,  or  counsel  to  the  corpora- 
kiflo,  may,  execute,  in  behalf  of  the  corporation,  an  undertaking,  so 
nqaired  to  be  given. 

{ 1815.  [am'd  1890.]  Where  an  appeal  is  taken  from  a  final  judg- 
iMnt  as  prescribed  in  title  2  or  3  of  this  chapter,  the  appellant  mnst, 
viihin  20  days  after  it  is  perfected,  cause  a  copy  of  the  judgment  roll 
udof  the  case  and  notice  of  exceptions,  if  any,  filed  after  the  entry 
ef  judgment  and  a  certified  copy  of  the  judgment  given  thereon,  and 
of  the  notice  of  appeal  to  be  transmitted  to  the  appellate  court  by  the 
dork  upon  whom  the  notice  of  appeal  was  served.  Where  an  appeal 
from  an  order,  or  a  part  of  an  order,  is  taken  as  prescribed  in  title  2, 
land  5  of  this  chapter,  the  appellant  must,  within  the  same  time, 
Mise  a  certified  copy  of  the  notice  of  appeal,  of  the  order,  and  of  the 
ptpers  upon  which  the  order  was  founded,  to  be  transmitted  to  the 
■ppeUate  court  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the 
K^K)ndent  may  cause  those  papers  to  be  ho  transmitted  ;  and  he  is 
mhtled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he  re- 
nvers  costs.  The  clerk  of  the  appellate  court  must  file  the  papers  so 
tninmitted  ;  and  except  where  it  is  otherwise  specially  prescribed  by 
liw  the  appeal  must  be  heard  upon  them. 

S 1316.  An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
II  mterlooutory  judgment,  or  an  intermediate  order,  which  is  specified  in 
M  notice  of  appeal,  and  necessarily  affects  the  final  judgment;  and  which 
M  not  already  been  reviewed,  upon  a  separate  appeal  therefrom,  by  the 
mrt  or  the  term  of  the  court,  to  which  the  appeal  from  the  final  judgment 
I  taken.  The  right  to  review  an  interlocutory  judgment,  or  an  intcrmedi- 
te  order,  as  prescribed  in  this  section,  is  not  affected  by  the  expiration  of 
he  time^  within  which  a  separate  appeal  therefrom  might  have  been  taken. 

%  1317.  Upon  an  iy>peal  from  a  judgment  or  an  order,  the  court,  or  the 
|R>erai  term,  to  which  the  appeal  is  taken,  may  reverse  or  affirm,  wholly 
r  partly,  or  may  modify,  the  judgment  or  order  appealed  from,  and  each 
Herlocutory  judgment  or  intermediate  order,  which  it  is  authorized  to 
■Hew,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or  all  of  the  par- 
ks; and  it  may,  if  necessary  or  proper,  grant  a  new  trial  or  hearing.  A 
M^pnent,  affirming  wholly  or  partly  a  judgment,  from  which  an  appeal  has 
Hn  taken,  shall  not,  expressly  and  in  terms,  award  to  the  respondent,  a 
IB  of  money,  or  other  relief,  which  was  awarded  to  him  by  the  iud^ment 
I  affirmed, 

(1318.  Where  a  Judgtuem,  from   which  an  appeal  is  ta^Lcn^  *\%  TVt^'c^ft^ 
pea  the  appeal,  and  a  new  trial  is  granted^  an  appeal  cannot  \)«  \Akft\iltoTii 
9 Judgment  of  reveraal ;  but  upon   an   appeal  from   tb©  order  vcr*x^<vcii,  v 
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r,  tba  judgmBQtof 

%  1319.  Where  it  judgment,  frvoi  wbiuh  aa  uppeal  has 
one  court  to  aaotber.  is  wlioliy  or  partlj  iilliriiied,  or  is  iDoiliSed,  u[ 
Bpp(w],  it  mnal  be  eul/trcei,  by  the  court  in  wbicli  It  vss  rendered,  h 

t  permitted  by  the  determiiialioD  of  the  appellate  court,  u  tl  tM 
appeal  tberefrom  hail  not  been  talcen, 

g  1320.  Where  a  final  order,  from  vhich  an  appeal  bia  b«n  Mket, 
from  one  court  to  snother,  aa  prescribed  in  title  fifth  of  thiE  chapter,  II, 
wholly  or  partly  affinned,  or  is  modified,  upon   the  nppesl,  the  ipptliiU 

-u^j  enforce  its  order,  or  may  direct  the  proceedings  to  be  remiiud 

Ll  purpose,  tl)  the  court  below,  or  to  the  judge  nho  mads  the  ndtr ' 
appealed  from. 

g  1321.  [am'd  1877.]  Where  a  final  judgment  for  a  dum  o[  money,  or 
directiog  the  paymeot  of  a  sum  of  money,  lias  been  reversed,  or  hai  bwi 
afSrmEd  ns  la  part  Doly  of  the  sum,  upon  an  appeal,  taken  as  preBcribed  in 
title  third  or  fourth  of  this  chapter,  and  an  uppeal  to  the  court  of  appeili  i> 
not  taken  and  perfected,  and  the  secority  required  to  stay  execution  ia  iu> 
en,  within  ten  days  after  the  entry  of  the  judgment  upon  the  appeal,  b  | 
clerk's  olBcs  where   the  judgment  appealed  from  ia  entered,  (be  dok' 
St  make  a  minute  of  the  reversal  of  the  judgment,  or  of  the  amooil  W I 
ich  it  h^  been  reduced,  upon  his  douket-boolc,  In  «scb  place,  wberetbt] 
judgment  is  docketed.    A  transcript  of  the  docket,  ua  thus  correcled,  t    ' 
be  furnished  by  him,  and  may  be  filed  in  any  county  clerk'a  office,  v! 
Ibe  original    judgment  is  docketed,  as   prescribed   by  law,  with   respea  1i 
the  onginal  docket ;  and  thereupon  the  couoty  clerk  must  correct  hia  do 
accordingly.     The  lien  of  n  judgment,  the  docket  of  which  ia  not  corMt 
aa  prescribed  in  this  section,  remains  unaffected  by  th^  revergal  or  i  ' 
cation  thereof,  until  the  decision  of  the  court  of  appeals,  upon  an  i.,. 
from  the  judgmeul  reversing  or  modifying  the  same,  or  tlie  eipimlolLH| 
i  time  to  take  such  an  appeal, 
g  1322.  Where  a  final  judgment  for  a  sum  of  money,  or  directing 
payment  of  a  sum  of  money,  has  been  reversed,  or  aifirmed  as  to  part  < 
of  the  sum,  npon  an  appeal  tn  the  court  of  appeals,  the  docket  may  be 
rected,  as  prescribed  in  the  last  section,  at  any  time  after  the  remittitur 
been  filed  in  the  court  below. 
M       g  1323.  [am'd  1877  &  ISBO.]     When  a  final  judgment  or  order 
r  nned  or  modified,  upon  appeal,  the  appellate  court,  or  the  general  te 
the  aame  court,  as  the  case  may  be,  may  make  or  compel  reatitutioa 
property,  or  of  a  right,  lost  by  means  of  the  erroneooH  judgmcDC  or  I    " 
bat  not  so  as  to  sifect  ibe  title  of  a  purchaser  in  good  faith  end  tor 
When  property  has  been  sold,  the  court  may  compel  theiahle,  or  tli 
chase  price,  to  be  restored,  or  deposited  to  abide  the  event  of  tbe  aotjoiy 
Justice  requires.     When  the  appeal  ia  from  a  judgment  in  favor  gl 
owner  of  real  estate,  io  an  aation  to  compel  tbe  speciGc  performiutM  0 
conlnct  for  the  sate  thereof,  sucb  owner  shall  buie  the  same  right  M 
or  dispose  of  the  same  iia  coougb  no  appeal  bad  been  taken ;  aoless  lh«J 
pellatit  shall  file  with  the  clerk  of  the  court  a  written  undertaking,]!)  Kl 
filed  by  the  court,  or  a  jndge  thereof,  upon  b  notice  to  the  rcBpondea 
nt  least  ten  daje,  and  to  be  approved  by  such  court  or  judge,  to  tht 
l.'mt  tbe  appellant  will,  in  case  the  judgment  appealed   from  ahall 
Sruinl.  iitf  to  such  owner  sncU  damAS^aa  VtQi&K]  vuSer  by  reaaODC 
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ot  exceeding  the  amount  of  the  penalty  in  such  nndertaldng.  Such 
ing  may  be  filed  at  any  time  during  the  appeal,  but  any  sale  of  tueb 
e  or  contract  to  sell  the  same  in  good  faith  and  for  a  valuable  con 
If  after  said  judgment  and  before  the  filing  of  such  undertakings 
is  valid  as  if  such  undertaking  bad  not  been  filed.  In  case  such 
ing  shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
uch  appeal,  to  ac  order  discharging  of  record  any  notice  of  pen- 
action  filed  in  the  action,  and  also  canceling  and  discharging  of 
id  contract,  in  case  the  same  has  been  recorded. 

TITLE  IL 
Apptat  to  the  court  of  appeab. 

bat  appeals  may  be  taken.  %  1884.  Undertakings  may  be  in  one  in- 

nitation  of  time  to  appeal.  strument ;  form  and  serrice 

cniity  to  perfect  appeal.  thereof. 

cnrity  to  stay  ezecatlon  on  1335.  Exception  to  sureties  ;  Jostlfica- 

jndgment,  etc.,  for  money.  tion. 

;  on  judgment,  etc.,  for  de-  1886.  Appeal  from  final  Judgment  ren- 

livery  of  property.  aered  after  affirmance  of  in- 

;  on  judgment  for  a  ctiattel.  terlocatory  judgment,  or  de- 

;  on  juogment,  etc.,  direct-  nial  of  motion  for  new  trial. 

ing  conveyance.  1837.  What  queetions  are  brought  up 

;  on  judgment,  etc.,  forpoe-  for  review. 

session  of  real  property.  1838.  When  qaestions  of  fact  to  be 

Dstmction  of  the  last  five  seo-  reviewed. 

;ions.  1889.  When  a  case  to  be  prepared, 

e  iast  six  sections  qualified.  etc.,  for  the  appeal. 

L  An  appeal  may  be  taken  to  the  court  of  appeals,  in  a  case  where 
I;  has  jurisdiction,  as  prescribed  in  sections  one  hundred  and  ninety 
lundred  and  ninety-one  of  this  act.  « 

5.  [am'd  IStlJ]  An  appeal  to  the  court  of  appeals,  from  a  fina> 
,  must  be  taken  within  one  year  after  final  judgment  is  entered, 
determination  of  the  general  term  of  the  court  below,  and  the 
-roll  filed.  An  appeal  to  the  court  of  appeals,  from  an  order,  must 
within  sixty  days  after  service,  upon  the  attorney  for  the  appel 
copy  of  the  order  appealed  from,  and  a  written  notice  of  the  entry. 

».  To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual,, 
urpose,  except  in  a  case  where  it  is  specially  prescribed  by  law,, 
rity  is  not  necessary,  to  perfect  the  appeal,  the  appellant  must 
tten  undertaking,  to  the  effect,  that  he  will  pay  all  costs  and  dam- 
;h  may  be  awarded  against  him  on  the  appeal,  not  exceeding  five 
lollars.  The  appeal  is  perfected,  when  such  an  undertaking  is 
a  copy  thereof,  with  notice  of  the  filing  thereof,  is  served,  as  pre- 
thiB  title. 

.  If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
Igment  or  order,  directing  the  payment  of  a  sum  of  money,  it 
tay  the  eifecution  of  the  judgment  or  order,  until  the  appellant 
itten  undertaking,  to  the  effect,  that  if  the  judgment  or  order 
rom,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed, 
f  the  sum,  recovered  or  directed  to  be  paid,  by  the  judgment  or 
he  part  thereof,  as  to  which  it  is  affirmed.  But  where  the  judg- 
rder  directs  the  payment  of  money  in  fixed  instalments,  the  un- 
must  be  to  the  effect,  that  the  appellant  will  pay  each  instalment^ 
>mes  payable,  pending  the  appeal,  or  the  part  thereot  %a  V>  ^\i\c^ 
mt  or  order  la  afBnuedf  not  exceeding  a  sum  tpecVNA  Vt^  ^3bA  ^^xbp 
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deilakEiig,  wliich  mast  bo  flied  by  a  judgo  of  the  court  below.  ^ 

beluvi'  may,  at  nay  time  afterward^  upuu  BitiHfaetary  proof,  by  nffid^^^t,-i 
ctial  Che  Huin  aa  fixed  is  InsuiSoient  io  amount,  malie  an  order,  re(|uirili^^  ifi^ 
apjiellant  to  give  a   furtber  undcrlakiag,  to   [lie  snme  eSevL,  in  a  aum  agj 

'  within  a  timo,  specified  in  the  order.  A  failure  to  comply  with  anotz^  ta 
order  bas  tbe  sntue  eAeet,  ae  if  no  uadertakiug  Lad  been  given,  as  prescc — jfagj 
in  this  seolion,  • 

S  1323.  IF  the  appeal  is  taken  From  a  jadgment  or  order,  direetingg  H, 
XBBignmeat  or  delivery  of  a  document,  or  of  pereoual  property,  it  doa^  net 
Hlay  tiie  eiecution  of  the  jadgment  or  order,  until  tbe  thing  directed  t«  bi 
usigned  or  delivered,  ia  brougbl  into  the  court  balov,  or  plai:ed  Lxj  ilg 
cuatody  of  an  officer  or  receiver,  designated  by  that  court;  or  the  akppgj. 
]«nt  gives  a  nrltlen  undertaking  as  prescribed  io  tbe  next  section. 

§1329.  If  the  appeal  is  taken  from  a  judgment  for  the  recovery  of  ■ 
chattel,  it  does  not  stay  tlie  execution  oF  the  jadgment,  uatil  the  appeUanl 
gives  a  written  undertaking,  in  a  iium  fixed  by  the  court  below,  or  a  JUifgl 
thereof,  to  the  effect  that  the  appellunt  will  obey  the  direction  o(  the  apjMi- 
lata  court,  upon  tbu  appeal. 

§  1330.  If  the  appeal  is  tikea  from  a  judgment  or  order,  directing  ll>i 
execution  o£  a  conveyance,  or  other  instrument,  it  does  not  stay  the  eiew- 
tioD  of  tbe  judgment  or  order,  un(il  the  instrument  is  eieoQled,  and  dspH- 
ited  with  the  cleik,  with  whom  the  judgment  or  order  is  entered,  to  atiUl 
the  direction  oF  the  appellate  court 
.  ^  1331.  [am'd  1879.]  If  the  appeal  ia  taken  from  a  jutgmenl.  •bidi 
/  entitles  the  respondent  lo  the  immediute  pusseseion  of  real  property,))' 

from  a  judgment  or  order,  directing  tbe  sale  or  ibe  delivery  of  poseeui^^  1 
lAreal  property,  it  does  not  stay  the  execution  of  the  judgment  or  order,  oti'  J 
•  the  ilppellaBt  gives  a  written  undertaking,  lo  the  effect  that  be  will  Dl^.  1 
while  in  poaaesBion  of  the  property,  commit,  or  suffer  to  be  commilied,  *4^ 
waste  thereon  ;  and  that,  it  tbe  judgment  or  order  is  affirmed,  or  the  tpTM  1 
ts  dismissed,  he  will  pa;  tbe  value  of  the  use  and  occupation  of  the  prcf-  1 
erty,  or  the  part  thereof,  as  Co  whicli  tbe  judgment  or  order  is  affintMi  J 
from  the  time  of  inking  tbe  appeal,  uutH  the  delivery  of  the  popseaiW  J 
thereof,  pursuant  to  the  jodgmenl  or  order,  noC  exceeding  a  specified  H™ 
fixed  by  a  judge  of  the  court  below.  But  if  the  judgment  dirt  '  ~  *" 
closure  Hod  sale  of  real  property  mortgaged,  an  undertaking  is  a 
stay  the  execuljon  of  the  judj^enl,  which  ia  to  the  e&ecl  that  i 
meoC  is  affirmed,  or  the  appeal  ia  dilmissed,  the  appellaiiC  will  pay  ilif^ 
deficiency  which  may  occur  upon  tbe  sale,  in  discharging  the  lum  to|<f  1 
which  tbe  eale  ia  directed,  with  interest,  and  the  L'oata,  and  nil  expenM  I 
chargeable  against  the  procewls  of  the  sale,  not  exceeding  a  spei  "  '  ~ 
fixed  by  a  judge  of  the  court  below. 

§  1332.  Where  the  judgment  or  order,  from  nhich  an  appeal  ia  tikCD  w  1 
the  court  of  appeals,  affinua  a  judgment  or  order,  to  tbe  effect  specified  i*  j 
either  of  the  last  five  sections,  the  undertaking  must  be  the  sami  "  '*" 
judgment  or  order,  from  which  the  appeal  is  so  taken,  waa  lo  it 
feet,  aa  the  judgment  or  order  so  aflirmeil. 

g  1333.  The  last  six  sections  do  not  extend  to  a  case,  where  i(  is  >F 
tally   prescribed  by  law,  that  an  appeal   may  be  tahtn,  or  Ihe  executiuOv  .1 
■  jodgment  or  oriief  appealed  from  may  be  Btayed,  without  seoariViC^i 
wbiere  tbe  security  to  be  given,  Cot  aithar  parpote,  is  upedally  ngalalfd  ■ 
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oudertaking,  given  as  prescribed  in  this  title,  must  be  executed  by  at 

MSt  two  sureties,  and  must  specify  the  residence  of  each  surety  thereiii. 
L  copy  thereof,  with  a  notice  showing  where  it  is  filed,  must  be  served  on 
be  attorney  for  the  adverse  party,  with  the  notice  of  appeal,  or  before  the 
xpiration  of  the  time  to  appeal. 

§  1335.  [am^d  1882, 1891.1  It  is  not  necessary  that  the  undertaking:  should 
•e  approved  ;  but  attorney  for  the  respondent  may,  within  ten  days  after  the 
ervice  of  a  copy  of  the  undertaking  with  notice  of  the  filing  thereof,  serve 
ipoQ  the  attorney  for  the  appellant,  a  written  notice  that  he  excepts  to  the 
ufflciency  of  the  sureties.  Within  ten  days  thereafter,  the  sureties,  or  other 
ureties  in  a  new  undertaking  to  the  same  effect,  must  justify  before  the  court 
»elow,  or  a  j^dge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
udge.  At  least  Ave  days'  notice  of  the  juatitleat  ion  must  be  griven.  A  referee 
nay  be  appointed  upon  the  motion  of  either  party,  or  uf>ou  the  court's  own 
notion  to  take  the  justification  of  such  sureties  and  to  report  the  evidence 
iponthe  same  to  the  court  or  judge  with  his  opinion.  The  court  may  further 
iirect  that  either  party  shall  pay  the  expenses  of  such  reference.  If  the  court 
>r  judge  finds  the  sureties  suflScient  he  must  indorse  his  allowance  of  them  upon 
ihe  undertaking,  or  a  copy  thereof,  and  a  notice  of  the  allowance  nmst  be 
served  upon  the  attorney  for  the  exceptant.  Tli«  efft^jt  of  a  failure  so  to  jus- 
i-ify  and  procure  an  allowance,  is  tht^  same  as  if  the  undertaking  had  n<^t  bf  en 
?iven.  The  court  shall  also  have  power,  in  case  it  shall  be  made  to  appear  to 
Its  satisfaction,  upon  motion,  that  the  exception  was  taken  unnecessarily  or  for 
Purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve  the  undert  alcing.  ^ 

§  1336.  Where  final  judgment  is  rendered  in  the  court  below,  after  the 
^wnance,  upon  an  appeal  to  the  general  term  of  that  court,  of  an  inter- 
^tory  judgment ;  or  after  the  refusal  by  the  general  term,  of  a  new  trial, 
^ther  upon  an  application,  made,  in  the  first  instance,  at  the  general  term, 
^Qpon  an  appeal  from  an  order  of  the  special  term,  or  of  the  judge  before 
i^hoiii  the  issues,  or  questions  of  fact,  were  tried  by  a  jury ;  the  party  ag- 
K^iered  may  appeal  directly  from  the  fiual  judgment  to  the  court  of  appeals, 
^withstanding  that  it  was  rendered  at  a  special  term,  or  at  a  trial  term, 
w  porsoant  to  the  directions,  contained  in  a  referee's  report.  But  such  an 
^peal  brings  up,  for  review,  only  the  determination  of  the  general  term, 
*ffinning  the  interlocutory  judgment,  or  refusing  the  new  trial. 

§  1337.  Ah  appeal  to  the  court  of  appeals  from  a  final  judgment,  or 
^  an  order,  granting  or  refusing  a  new  trial  in  an  action,  or  from  a  final 
Qitler  affecting  a  substantial  right,  made,  either  in  a  special  proceeding,  or 
^  a  summary  application  after  judgment  in  a^  action,  brings  up  for 
iiBHew,  in  that  court,  every  question,  affecting  a  substantial  right,  and  no* 
Kiting  in  discretion,  which  was  determined  by  the  general  term  of  the 
coot  below,  in  rendering  the  judgment  or  making  the  order,  from  which  the 
^peal  is  taken ;  except  that  a  question  of  fact,  arising  upon  conflicting 
*^Dce,  cannot  be  determined  upon  such  an  appeal,  unless  where  special 
Ijovifiion  for  the  determination  thereof  is  made  by  law.  An  exception  to 
tne  finding  of  a  fact  unsupported  by  any  evidence  shall  bo  deemed  to  pre- 
«ent  a  question  of  law  upon  an  appeal  to  the  court  ot  appeals,  and  in  any 
action  on  an  appeal  to  that  court  the  court  may,  in  its  discretion,  either 
modify  or  affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  either  party  such  judgment  as  such  party  may  be  entitled  to.         ' 

$1338.  Upon  an  appeal  to  the  court  of  appeals,  from  a  judgment, 
Versing  a  judgment  entered  upon  a  referee's  report,  or  a  decision  of  the 
court,  upon  a  trial  without  a  jury  ;  or  from  an  order  granting  a  new  trial, 
ipon  such  a  reversal ;  it  must  be  presumed,  that  the  judgment  was  not 
'Versed,  or  the  new  trial  granted,  upon  a  question  of  fact,  unless  the  con- 
^  clearly  appears,  in  the  body  of  the  judgment  or  order  appealed  from. 
^  tatt  case,  the  court  of  appeals  must  review  the  delermViiaWoii  v^l  \Xx% 
pNnl  term  of  the  court  below,  upon  the  questions  ot  tmc\^  k^  ^<^  %&  ^^ 


JM^-  Wiere  an  appeal  to  tHe  court  of   appealB,  Irom  «i  \vi^^niCis» 
^VKiBd  at  M  general  term  of  th^  court  neJow,  upoE  a  Yerdict,  ft\i\>ifecX  X.'Ci  >i> 
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opinioD  of  the  court,  baa  been  pecieotea,  a  case,  conmniug  h 

mcut  of  the  fuels,  oF  the  questiouB  of  Ian,  arlBiDg  [Lereupou,  snd  of  Ihe 

determjoutlon  of  those  qucstionH  by  the  geni^nl  term,  maat  be  jirafitred  tu' 

settled,  by  or  under  tiie  direvtion  of  tlie  oourt  below,  and  iiunexed  la  lb 

juU);nieilt-ra]l.    An  en'Cpliuu  is  noc  neveaaarj,  to  enuble  tlie  court  of  ipffil 

to  review  the  delenuiuation  ift  a  question  of  law,  arising  upon  theTetdid. 

A  certified  cop>  of  tbe  cnse  must  be  trniisniitted  to  the  court  of  Bippud^ 

Instead  of  the  cms,  upon  tvhli:li  the  judgiuput  of   the  court  below  fin  m- 

defcd.     The  oourt  below,  or  n  juitge  tbereof,  may  eitend  the  time,  lirnluJ 

[lb;  law,  within  which  the  pnpura  miiitt  be  trftnaiuitti 

L  tor  the  purpose  of  eaabhng  the  appellunt  to  procure  the  caM  to  be  piejuKii 

F  or  settled. 

TITLE  m. 
Appeal  to  the  eapreme  oeurlfram  an  {■aferior  aoart. 
ftl  into.  Appeal  Irotu  Judgment.  i  1313.  Umfution  oftlnie  :  atkr 

L.  1811.  Limitntlonor^iue;  secnntr.  13>I4  Apuoal.  where  and  Ww  t 

WS.  AniJBal  from  onlur.  1815,  .TuJgnieDt,  of-    »rh»™m 

g  1340.  [am'dlSSS.)  AasppoalmitTbclBkEntDtbeSi 
b1  inagaieBt,  tendered  by  a  couiuy  cuurl,  or  by  any  otlier 

using  original  jurigdJetlon.  whore  ail  appeal  therefrom  to  a .... 

prome  Court  Ie  not  oiprBB»ly  given  hj  atatutH,  and  upon  ench  appoat,  Ml  m™ 
illtingoc  refusing  anew  triuRoranj  of  the  canaeB  menUoned  in  mcHoBHIW 
ndred  and  iiiuety-ninu  of  [bis  act,  made  by  any  of  said  eoiirls,  and  qneatiouw 

~  '  Tact  may  bo  reviewed  In  the  tame  laanner,  and  to  the  San ' .— -rf 

faotmaynowbBnjvItwed,  upon  appeal  to  the  general  to , _. 

from  a  final  judgment  and  order,  granting  or  n^rariug  a  uen  trial,  rendernll 

§  1S4I.  lam'dlSTT,  1890.]  An  sppedantliorisedbj  thalastBaellli 

mnat  be  taken  -within  tbiit;  days  after  Berries  upon  the  attoniaTll 
the  apellact,  of  the  oopy  of  the  judgment,  and  written,  notice  or  tl 
entry  thereof ;  aecurily  is  not  required  to  perfect  the  appeal,  hot  i 
BtBj  the  esecution  of  thejndgment  eeanrity  must  be  given,  and  II 
sureties  iDBy  be  excepted  to,  and  mant  justify,  aanpon  an  appeilt 
tbs  court  o£  appeals,  from  a  judgment  of  the  eame  amount,  o" '-  '^ 


1342.  [ara'd   1881.]     An  appeal  may  also  be   takea  to   tbc 
i,  from  HD  order  affeuling  a  substantial  right,  made  by  the  a 
^  in  an  uction  brought  in,  or  takeu  by  appeai  to,  a  uourt  epecifltdf 
section  bat  one. 


ieCDait,lrODt 


judge,  I 


g  13i3.  [am'rf  1877.]  Aq  appeal,  authorized  by  the  last  , 
be  taken,  wilhiu  ?iily  days  after  service  upon  the  attorney  for  the  t\ 
lant,  of  a  copy  of  the  order,  and  written  notice  of  the  entry  thnj 
Security  is  not  required  tu  perfect  it ;  but  it  dues  not  slay  tli 
(be  order  from  which  it  in  taken.  The  appellant  oourt  or  a  , 
Diay  ditet't  such  a  stay,  upon  such  terma,  as  to  security  or  otherwise,  il 

§  1344.  An  appeal,  taken  as  prescribed  in  tbis  title,  must  be  beiri 

k-tiie  general  term.     The  provieious  of  ^tle  fourth  of  this  chapter,  ri 

i  I  to  tbe  bearing  of  appeals,  taken  ia  the  supreme  court,  and  to  the  eobn  , 

f  .pruoeedinga  theicugioD,  apply  to  an  appeal,  takeu  im  presecibed  in  thbdl 

~  IB  specified  in  the  next  section. 

8  1346.  A  judgment  of  the  supreme  court,  tendered  upon  a      „ 

kutam'iifed  b.v  tills  title,  must  be  entered  in  the  judgment- bonk,  kept  i 

Bii-e  at  ibe  clerk  ol  the  county,  wliereiu  the  court  below  is  ' 

Dd^j^enf-roJI  niiiet  be  filed  m  (be  mme  ^i»\  t-vd  must  co 

'il  cop/  of  the  judgment,  annei.edtoUiepnV""*'""-™'"'''^*''*^''''^*''*^ 
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low.    An  order  of  the  supreme  court,  made  upon  such  an  appeal,  must 

entared,  and  the  papers,  upon  which  the  appeal  was  heard,  must  he  filed, 

the  office  of  the  same  clerk.     The  filing  of  the  judgment- roll,  or  the  eutry 

the  order,  as  prescribed  in  this  section,  is  a  sufficient  authority  for  any 

oceeding  in  the  court  below,  or  before  the  judge,  who  made  the  order 

»pealed  from,  which  the  judgment  or  order  of  the  appellate  court  directs 

permits.     But  where  the  execution  of  the  judgment  or  order  of  the  ap- 

iOate  court  is  stayed,  by  an  appeal  to  the  court  of  appeals,  the  procced- 

gs  in  the  court  below,  or  before  the  judge  who  made  the  order,  are  stayed 

L  like  manner. 

TITLE   IV. 

ippeal  to  the  gtfiertl  term  of  the  mpreme  courts  or  of  a  superior  city  court, 

1946.  Appeal  from  Judgment  S  1861.  Limitation  of  time ;    order  te 

1847.  Appeal  from  order.  stay  proceedings. 

1M8.  Id.;  when  made  out  of  court.  1352.  Stay    of    proceeaines    without 

1848.  Appeal  from  interlocutory  judg-  order. 

moot.  1853.  Upon  what  papers  appeal  to  be 
18B0.  Appeal  from    final    judgment,  heard. 

uter  affirmance  of  mterlocu-  1364.  Entry  of  jadj?mcnt  or  order  ; 
tory  judgment,  or  denial   of  judgment -roll, 

new    trial.     Be  view    in    the  1855.  Hearing,  etc.,  in   the   suprema 
court  of  appeals.  court.  ^ 

S 1346.  An  appeal  may  be  taken,  to  the  general  term  of  the  supreme 
■Mirt,  or  of  a  superior  city  court,  from  a  final  judgment  rendered  in  the 
VBe  court,  as  follows : 

I.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee,  or  bj  the 
Mirt  without  a  jury,  the  appeal  may  be  taken  upon  questions  of  law,  or 
pon  the  facts,  or  upon  both. 

1  Where  the  judgment  was  rendered  upon  the  yerdict  of  a  jury,  the 
(peal  may  be  taken  upon  questions  of  law. 

§  1347.  An  appeal  may  be  taken,  to  the  general  term  of  the  supreme 

Qrt,  or  of  a  superior  city  court,  from  an  order,  made  in  an  action,  upon 

tice,  at  a  special  term  or  a  trial   term  of  the  same  court,  or,  in  thu 

)reme  court,  at  a  term  of  the  circuit  court,  in  either  of  the  following 

68: 

.  Where  the  order  grants,  refuses,  continues,  or  modifies  a  provisional 

ledj. 

.  Where  it  grants,  or   refuses  a  new  trial ;  except  that  where  specific 

Btions  of  fact,  arising  upon  the  issues,  in  an  action  triable  by  the  court 

e  been  tried  by  a  jury,  pursuant  to  an  order  for  that  purpose,  as  pre- 

bed  in  section  nine   hundred  and   seventy-one  of  this  act,  an  appeal 

aot  be  taken  from  an  order,  granting  or  refusing  a  new  trial,  upon  the 

its. 

.  Where  it  involves  some  part  of  the  merits. 

,   Where  it  affects  a  substantial  right. 

.   Where,  in  effect,  it  determines  the  action,  and  prevents  a  judgment, 

a  which  an  appeal  might  be  taken. 

Where  it  determines  a  statutory  provision  of  the  State  to  be  uuconsti- 
>nal ;  and  the  determination  appears  from  the  reasons  given  for  the 
sioD  thereupon,  or  is  necessarily  implied  in  the  decision. 
n  order,  made  upon  a  summary  application,  after  judgment,  is  deemed 
are  been  made,  in  the  action,  within  the  meaning  of  this  section. 

1348.  Ad  appeal  maj  also  be  taken,  to  the  general  toTm  ot  «v\\x«7  vA 
«  ODortJr,  froa  mm  order,  made  in  an  action,  upon  notice^  Y^^j  «k  'v^^^> 
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oat  of  court,  ia  ■  case  where  an  appeaJ  miglilr  bave  been  taken,  ub  pii 
'~  tha  last  BBGlion,  if  tiie  ordtr  hud  b«en  made  by  the  court. 
S        5  1849.   [nm'd  189:>l.    AnKpppalmEiyHlHD  lie  taken  to  thoj 
term  of  aitlier  nf  those  coiuts  from  on  intetlocutory  judgmei 
deied  at  a  epeeial  term  pr  trial  term  of  tlie  same  conrt,  or, 
Hapteme  court,  at  a  term  of  the  cironit  court,  or  entered  apoutfas 
Of  a  referee. 
g  1360.  Where  final  judgment  is  laken,  ut  a  special  term  or  trii 
pursuant  to  the  ijirecLiona  of  a  referee,  after  the  affirmance,  upon 
^eal  to  the  general  term,  uf  an  iuterlocutory  judgment ;  or  ufler  the  I 
by  the  general  Mrm,  of  a  new  trial,  either  upon  nu  application,  made 
first  instance,  at  Ihiv  ;:eneral  term,  or  upon  an  appe;ii  from  an  ocdet 
special  term,  or  of  tbe  judge,  before  whom  the  issues,  or  qneatioDS  t 
were  tried  by  a  jury  ;  an  appeai  to  the  general  term  from  the  final  jm 
tningB  up,  for  revieir,  only  the  proceedings  to  take  the  final  jadgn 
ufon  which  the  finitl  judgaient  was  taken,  ineluding  the  hearing  or ' 
the  other  iasues  m  the  si'tioii,  if  any.     If  an  appeal  ia  taken,  to  111 
of  appeals,  from  the  determi  nation  of  the  general  term,  npon  thsappe 
b  the  final  judgmeut.  the  delerminalioQ  of  the  peneral    term,  afSmi 

C  interlocDtory  judgment  or   refrisiug  the  new  trial,  may,  at  theeleo 

^_  eltlier  party,  be  reviewed  tliereupon.  If  the  reepondenl  eleotl  M  I 
^V  Bf  for  review,  he  may  lake  a  cvos^-appeal  therefrom,  notwithst^nd 
^^^'^^ll^ntion  of  the  time  to  take  an  original  appeal  thererrom. 
■ET. ' "%  1361..  An  appeal,  authorized  by  this  title,  must  be  taken,  witU 
^P^  -dUi  ■Iter  servioe,  apoo  the  attorney  for  the  appellant,  of  a,  ci^jt 
^^  jadgmeDt  or  order  appealed  from,  and  a  written  notice  of  the  entry  < 
Becurit;  is  not  required  to  perfect  the  appeal ;  but,  ticcpt  whoi 
otherwise  specially  prescribed  by  law,  ihe  appeal  does  not  dtay  Iheei 
of  the  judgment  or  order  appealed  from;  unless  thc<^oun,  in  or  fruu 
thv  appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  Jin 
stay.  Such  an  order  may  be  made,  and  may,  from  time  to  t 
fied,  npou  such  terms  as  to  security  or  otherwiae,  as  jostico  re<iull| 
oecntlt;  is  given,  either  as  a  condition  of  granting  the  order,  or  i 
scribed  In  the  next  section,  the  proviaiona  of  title  aetK>nd  of  this  I 
apply  thereto,  ta  if  the  general  term  was  specified  in  those  prons 
place  of  the  appellate  conrl,  and  a  judge  of  the  same  court,  ia  pU 
jndge  of  the  couii  below. 

g  1252.  Upon  an  appeal  from  a  final  judgment,  taken  as  pmot 
tlil<  title,  the  appellant  may  give  the  security,  reqnired  to  perfect  MI 
to  the  court  of  appeala,  from  a  judgment  of  the  same  amoont,  or  to  It 
effeiit;  and  to  stay  the  execulioQ  thereof,  la  that  case,  the  OMM 
the  juigmeot  appealed  from  is  stayed,  as  upon  an  appeal  to  the  e 
appeals,  and  subject  to  the  same  conditions. 
A^  %  13B3.  An  appeal  from  a  final  judgment,  taien  a>  prewrilnd: 
'  title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  spMV 
jadgment-roll,  and  of  the  t'nse  or  notice  of  eiueptions,  if  any,  flat' 
scribed  by  law  or  the  general  rules  of  practice,  after  the  entry  of  tl 
moot,  and  either  before  or  after  the  appeal  is  taken.  An  appeal  f 
hiterlocutory  judgment,  or  from  an  order,  taken  as  preaoribcil  in  tb 
Moit  be  heard  upon  a  eertified  copy  of  the  notice  of  appeal,  utl 
ptpera  used  before  the  court  or  the  juJge,  upon  the  hearingof  tbt  da 
tpplicmilon  for  judgment,  ot  motion,  na  tUe  case  reciuires. 
gl36*.  fam'd  1818.1  Wub™  V"^V'm""<-  "'  »«-™i<v«  «  Turtrt 
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he  appeal,  the  judgment-roll  consists  of  a  copy  of  the  ja^graent,  annexed 
0  the  papers,  upon  which  the  appeal  was  heard.  Where  subsequent  pro- 
MdingB  are  taken,  at  the  special  term  or  trial  term,  before  the  entry  of 
Inal  judgment,  the  judgment-roll  must  also  contain  the  proper  papers  relat- 
igthNeto. 

1 1366.  An  appeal  taken  to  the  general  term  of  the  supreme  court,  as 
imeribed  in  this  title,  must  be  heard  in  the  department,  embracing  the 
osDty,  in  which  the  judgment  or  order  appealed  from  is  entered  ;  unless 
a  order  is  made,  as  prescribed  in  section  two  hundred  and  thirty-one  of 
lii  act,  directing  that  it  be  heard  in  another  department.  The  judgment 
ndered,  or  the  order  made,  upon  the  appeal,  must  be  entered,  and  the 
■dgment-roll,  or  the  papers  upon  which  the  appeal  was  determined,  as  the 
He  requires,  must  be  filed,  in  the  office  of  the  clerk  of  the  county,  where 
he  jadgment  or  order  appealed  from  is  entered.  If  the  appeal  is  detcr- 
ilned  at  a  general  term,  held  in  another  county,  the  clerk  of  that  county 
mt,  at  the  expense  of  the  successful  party,  transmit  a  certified  copy  of 
he  determination,  and  the  other  papers,  if  any,  required  to  be  filed,  to  the 
M  of  the  county  where  the  judgment  or  order  is  to  be  entered. 

TITLE  V. 
Afpeal  from  a  final  determiiiaiian  %n  a  special  proceeding, 

\WL  Appeal  from  order  ma^ein  the       %  1860.  Stay  of  proceeding  ;    hearing 
same  court.  of  appeal  ;    deciBion    there- 

in. Id. ;    when  made    by  another  upon. 

coort  or  Jndge.  1861.  This  title  qualified.     Applica- 
WL  Intermediate  order  may  be  re-  tion  of  provisions  relating  to 

-  viewed.  actions. 

'Wk  Limitation  of  time  to  appeal. 

(1366.  {anCd  1877.]  An  appeal  may  be  taken,  to  the  general  term  oi 
iiiQpreme  court,  or  of  a  superior  city  court,  from  an  order,  affecting  • 
hiUintial  right,  made  in  a  special  proceeding,  at  a  special  term  or  a  trial 
n  of  the  same  court,  or,  in  the  supreme  court,  at  a  term  of  a  circuit 
hrt ;  or  made  by  a  judge  of  the  same  court,  in  a  special  proceeding  insti- 
Nm  before  him,  pursuant  to  a  special  statutory  provision ;  or  instituted 
kfcie  another  judge,  and  transferred  to,  or  continued  before  him. 

i  1367.  {anCd  1877.]  An  appeal  may  also  be  taken  to  the  supreme  court, 
Hd  an  order,  affecting  a  substantial  right,  mude  by  a  court  of  record, 
HeBsing  original  jurisdiction,  or  a  judge  thereof,  in  a  special  proceeding 
titnted  in  that  court,  or  before  a  judge  thereof,  pursuant  to  a  special 
totory  provision ;  or  instituted  before  another  judge,  and  transferred  to, 
Qootinued  before,  the  judge  who  made  the  final  order.  But  this  section 
%  not  apply  to  a  case,  where  an  appeal  from  the  order,  to  a  court,  other 
m  the  supreme  court,  is  expressly  given  by  statute. 

1 1358.  [am'cf  1877.]  An  appeal,  authorized  by  this  title,  brings  up  for 
lew,  any  preceding  order,  made  in  the  course  of  the  special  proceeding, 
tDlving  the  merits,  and  necessarily  affecting  the  final  order  appealed  from, 
ieh  is  specified  in  the  notice  of  appeal. 

1 1369.  An  appeal,  authorized  by  this  title,  must  be  taken  within  thirty 
|i  after  service  of  a  copy  of  the  final  order,  from  which  it  is  taken,  with 
Vlitten  notice  of  the  entry  thereof,  upon  the  appellant ;  or,  if  he  appeared, 
iQa  the  hearing,  by  an  attorney  at  law  or  an  attorney  in  fact,  upon  the 
who  so  appeared  for  him 


1 180OL  The  proviBiona  of  title  fourth   of  this   cbapteT.   teXalVng,  ^^ 
tt^etingMD  appenl  from  an  order,  taken  as  therein  presctibiiOi  \  x.o  «.\.?C3- 
'  Uie  execution  of  the  order  appealed  from  ;  to  hearing  the  wpptivA  *,  vcA 
yemuyr mad  enforcement  of  the  order  made   upon  the    app^^X   \lw'^^ 


EXEC0TIO!^S  GENEIULLT. 

J  irhera  kn  iippeul  is  tnken,  [la  preactibed  in  IbU  title,  eio 
■eacribed  by  law  ' 
g  1361.  This  tillii  ilue3  Dot  confer  the  righl  to  appeal  from  ID  OrdW 
In  a  uaae,  wbere  it  U  Bpuciallj  prescribed  bj  law,  that  the  ocdet  oanaDt  ba 
revLGweJ.  The  proceedings  upun  an  appeal,  taken  aa  prescribed  in  iktl 
title,  ure  goieraed  b;  Ibe  prnviaiana  uf  Ibis  act,  and  of  the  general  ralw  rf 
pmetica,  rekliag  to  an  appeal  in  action,  except  aa  othernise  B{ 
-    ■'  dbrlaw. 

CHAPTER  XIII. 


EXECUTIONa. 


TITLE      I,— FoBUB   < 


7.  Id. ;    *who. 


JosttCB^X 


[cam 

13SS.  Be^uisJtoi  a[  eiccutiaD  lot  tbe 

Uffl,  Id.;  aunlnnt  propi:rtf . 

1370.  Id.;  wherea  irarruntnf  attacta- 

ISn.  Id.;  SKOiDBt  eiecsuir.  sto. 
ISM.  Id.;  againBt  llie  iitrson. 


artied. 


irected  ;       !  137&.  Ex> 


,    a\[Bg 


UoQ  Bgiiiistdit 

1391.  Leave,' how  oUalnad 
I3M.  Time  of  Bta^bf  IH* 

TKbioed  nniiar  II 
VJHa.  Bieaatlan      uals«  _ 

Judgment  dBDEon:  Q 
1891.  Hale  0- >~-^-A 

1385.  Penaltr  tor  takiiurdDWI 

1)188.  VaJldtli  or  lule,  wbt 
lected  bvfllierlff'id 
13Sr.  PurctiBHM ■-  -- 


Lain  nfllce 


ivriB. 


§  1362,  An  eiecHtion  ninBt  be  directed  to  the  eheriff.  nnlos*  It)  ft 
|i«rt;  or  Interested  ;  in  whicb  ease  it  must  be  directed  as  prescribed  ilM 
tioQ  one  hundred  und  sevencj-three  oC  this  act.     But  the  court  majvlir 
dieci'elltin,  order  an  execution,  issued  upon  a  judgment  rendered  t{ 
ebenff,  either  aloue  ur  with  uuother,  to  be  directed  to  a  person,  des^ 
the  order,  instead  of  to  the  coroiiera,  or  a  particular  coroner  ;  in  irm 
it  must  \re  an  directed.     The  person  eo  designated  must  be  of  faU4 
resident  of  Che  State,  and  nut  a  party  to  the  action,  or  interested  tl 
Where  the  execution  it  Uiited  upon  a  judgment  for  a  sum 
directing  the  pavment  of  a  sum  of  moaej,  the  order  dues   ; 
aoiil  ibe  jwrKOD  eo  designated  executes,  and  filee  in  the  ^erli'« 

■  to  tbe  people,  with  nt  least  two  aarotiia,  awtQ^w^  '^l  »■  fc>dM«tJj 
or  a  county  judge,  in  a  penni  sum,  axeil.  ^i  x^ie  'K6ja.,-o«i»._VwW 
be  sum  to  be  wjllecteil  bv  virtue  ot  t\ie  e 


IM  REQUISITES  OF  EXECUTIONS.  g§  ISet-lUI 

mff  of  the  order,  and,  where  it  requires  a  bond  to  be  giTen,  the  clerk's 
oerdficate  that  a  bond  has  been  filed,  as  required  by  the  order,  must  be 
lUaelied  to  the  execution.  The  person  so  designated  is  deemed  an  officer  ; 
iBd,  with  respect  to  that  execution,  he  is  subject  to  the  obligatious  and 
liabilities,  and  has  the  power  and  authority  of  a  coroner,  and  is  entitled  to 
tea  aocordingly. 

S 1363.  The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
Boat,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum  of  tha 
daj,  hour  and  minute,  when  he  received  it. 

§  136C  There  are  four  kinds  of  execution,  as  follows : 

1.  AJpfaist  property. 

1  A^unst  the  person. 

S.  For  the  delivery  of  the  possession  of  real  property,  with  or  without 
damages  for  withholding  the  same. 

i  For  the  delivery  of  the  possession  of  a  chattel,  with  or  without  dam- 
igea  for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  is  issued. 

§  1366.  An  execution  against  property  can  be  issued  only  to  a  county  in 
the  clerk's  office  of  which  the  judgment  is  docketed.  An  execution  against 
the  person  may  be  issued  to  any  county.  An  execution  for  tiie  delivery  of 
the  possession  of  real  property,  must  be  issued  to  the  county,  where  the 
property,  or  a  part  thereof,  is  situated.  An  execution  for  the  delivery  of 
the  possession  of  a  chattel,  may  be  issued  to  any  county,  where  the  chattel 
ii  found ;  or  to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed. 
Executions,  upon  the^same  judgment,  may  be  issued  at  the  same  time,  to  two 
or  more  different  counties. 

§  1366.  An  execution  must  intelligibly  describe  the  judgment,  statmg 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the  time  when, 
lod  the  court  in  which,  the  judgment  was  rendered  ;  and,  if  it  was  rendered 
ia  the  supreme  court,  the  county  in  which  the  judgment-roll  is  tiled.  It 
boat  require  the  sheriff  to  return  it  to  the  proper  clerk,  within  sixty  dayb 
ifter  the  receipt  thereof.  Except  as  otherwise  prescribed  in  the  next 
lection,  it  most  be  made  returnable  to  the  clerk,  with  whom  the  judgment- 
roll  is  filed. 

§  1367.  Where  an  execution  is  issued  out  of  a  court,  other  than  that  in 
rixh  the  judgment  was  rendered,  upon  filing  a  transcript  of  the  judgment 
'endered  in  the  latter  court,  it  must  also  specify  the  clerk,  with  whom  the 
iinscript  is  filed,  and  the  time  of  filing ;  and  it  must  be  made  returnable  to 
liat  clerk.  If  the  judgment  was  rendered  in  a  justice's  court,  it  must 
ipecify  the  justice's  name  ;  and  it  must  omit  the  specification,  respecting 
he  filing  of  the  judgment-roll. 

§  1368.  An  execution,  issued  upon  a  judgment  for  a  sum  of  money,  or 
iincting  the  payment  of  a  sura  of  money,  must  specify,  in  the  bodv 
hefeof,  the  sum  recovered,  or  directed  to  be  paid,  and  the  sum  actually 
be  when  it  is  issued.  It  may  specify  a  day,  from  wiiidi  inierest  upon  the 
«i  4iM  !•  to  be  computed ;  in  which  case,  the  sheriff  must  collect  interest 
eeordingly,  until  the  sum  is  paid.  If  all  the  parties,  against  whom  the 
■dgment  is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
rhe  is  (he  judgment  debtor. 

g  1369.  An  execution  against  property  must,  if  the  judgment-roll  la  \wi\ 
iledmthe  clerk's  office  of  the  comity  to  which  it  is  issued,  ap^cXi^  l\i^ 
h^  wheD  tbe  jadgmeDt  was  docketed  in  that  county.     It  mual,  ex^cftpX. 'm 
mm  where  apecial  provision   is   otherwise   made   by   law,  avibataxiUvaW^ 
mtbe  Bbenffto  aatialj  the  judgment,  out  of  the  peraonal  vjyov^vIn  ^\ 
Mpoeo$0^btor;  and,  if  sufficient  perso^iai  jnopertv  cauiiOL  v>e  Vovxucy. 


JtEQUIMlTES  OF  JKXECLTlONSi. 


I 


g  1370.  Where  ^  warrB 
levied,  bj  llie  aberiff,  tlie  e 
10  aatisfy  the  judgiiieuC,  &b  luiiawa  : 

1.  Where  the  judgmont  debtor  U  ■  DOQ-resideot,  or  a  (ureign  ci 
tion,  and  the  smamuns  was  aerred  upon  him  of  it,  witbaul  the  BtlW, 
otheririse  tbiin  perHuaull)',  purauunt  to  an  order  obtained  for  Chat  purpn 
na  prescribed  ia  chapter  fifth  of  this  nut,  and  the  judgment  debtor  hnil 
appenrud  io  tbe  autiuu  ;  out  of  tile  personal  property  allached,  nad,  if  tl 
ia  insufficient,  out  of  the  real  property  nttnelied. 

2.  In  any  other  e.ise,  out  of  tbe  person al  property  attached  ;  Sni,  i 

IB  insuffluieni,  out  of  the  other  personal  property  of  the  judgment  d 

if  both  are  influfficiont,  out  of  tlie  real  property  altucher) ;  and,  if  tUt 
in4|ilficieQl,  out  of  the  real  prupeilr,  belongiitg  to   him,  at    the  ti 
the  judgment  was  docketed  in  (he  ulerli'a  office  of  the  county,  c 
time  tbetcafter, 

g  1371.  An  Bioculion  against  I'eal  ui'  persuual  property,  in  the  hud^ 
an  executor,  administrator,  heir,  deriBee,  legatee,  lonanl  oil  re^l  proptlVi 
truala:,  must  aubetantlally  require  the  sherifi  to  aatisfy  the  judgmn^) 
of  that  property.  ^ 


g  1372.  An  execution  against  tbe  person  muaC  substantially  Mqidr4< 
aheriS  W  arrest  tbe  judgment  debtor,  and  Dommil  him  to  tbe  jaS^ 
eo\alj,  until  he  paya  the  judgment,  or  ia  diaeharged  according  ttlTJ 
Bicept  where  it  may  ba  isfuciJ,  nilliout  Ihe  precious  laauing  nud  iiilliii 
an  execution  against  property,  it  must  recite  the  issuing  and  return  4tH 
an  eieeotion,  apecitjing  the  louuly  to  which  it  waa  iasued. 


ir  the  delivery  of  the  pi 
or  a  chattel,  must  particularly  describe   the  properly,  and   deaigutiv 
partj  to  whom  the  judgment  awards  tlie  po^.-iegaiaa  tbeieof ;  sad  haT 
substantially  require  tbe  sheriff,  to  deiiTer  the  possessioa  of  Um  g^—' 
within  his  county,  to  the  parly  entitled  thereto.     If  a  sum  of  i 
.  awarded  by  the  same  judgment,  it  may  Ije  colleoled,  by  virtue  of  tb  a 
eieoutiOD ;  or  a  separate  execution  rany  be  iasued  for  the  coUectitm  li 
omitting  the  direction  to  deliver  possession  of  the  propeity,      If 
tion  ia  iasued  (or  both  parpuaee,  it  muat  (^ontaici,  nith  respect  tu 
to  be  collected,  the  same  directions  as  an  executiou  against  [ 
against  the  peraon,  aa  tbe  case  requires. 

S  1374.  Whera  tt  jndgiDent  awards  different  sums  of  money,  b 
different  jitrlies,  a  separate  execution  mu;  be  issued,  to  uullact  each  a! 
awarded ;  aubject  to  tbe  power  of  tbe  court,  to  control  trie  enroraam 
the  executiooB,  upon  motion,  where  the  collecliou  of  one  eieouUisitfl 
Wbell;  or  partly,  Mtiafy  another. 

g  1376.  Except  aa  otherwise  specially  prescribed  bylaw,  the  party  n| 
Bring  a  liuai  judgment,  or  his  assignee,  may  have  execution  thereiipaV 
course,  at  any  time  witbio  five  ycara  after  the  entry  of  thu  jndgmenl  H 

§  1378.  [OTTt'd  1877,1885,  1S87.]     Where  tbe  party  reoovariag 

jadgment  hsidlod,  oieontiiiii  may  beisanedatatiy  time,  ivithiijflra  71 

ter  the  endy  of  the  judgment,  hy  bis  parBOoal  reprofloatatiTea,  OT  fcy  1 

aignce  oltha  judgment,  if  it  boa  been  oaaigned,  and  the  exeonlinBBi 

indoraed  with  tbe  name  and  lL>sideni,-a  of  the  peraoa  iasiuiig  thsta — 

■nberaa party oroneut more utBeveralputiesagiiinBt whom  af   * 

tiiereaotacj  at  poMoamia  ol  Cfa\  pru'pciV}  ^iaa^iuBP.<Artainfldi  Iw.^ 

(f'l'A'raiitiii^Jeiive  to  iesne  ttuilexectiWwuAieiuct^&KiD.at'itt^d 

ai'r he ertated  upon  KiviiiE*''eiilTd«3VDctes«^^*»W'~~** 

UwteotJIa'i'io  the  h^ra-auraw  ^  i*i4  aiiwa-wai-i  WSSV^ 


ISbUlNO  EXECUTION.  g^;  l.r4lV-l3i<« 

iijunnor  a&  a  summons  is  direct«d  to  lie  Berrevi  in  zn  action  in  the 

onrt. 

^  After  the  lapse  of  five  years  from  the  entry  of  a  final  judgmeiyu 

can  be  issued  thereupon,  in  one  of  the  following  cases  only : 

'</ 1879.]  Where  an  execution  was  issued  thereupon,  within  five 

r  the  entry  of  the  judgment,  and  has  been  returned  wholly  or 

latisfied  or  unexecuted. 

sre  an  order  is  made  by  the  court,  granting  leave  to  issue  the  execu- 

•  Notice  of  an  application  for  an  order,  granting  leave  to  issue  an 
as  prescribed  in  the  last  section,  must  be  served  personally  upon 

le  party,  if  he  is  a  resident  of  the  State,  and  personal  service  can, 
onable  diligence,  be  made  upon  him  therein;  otherwise,  notice 
tven  in  such  manner  as  the  court  directs.  Where  the  judgnient 
im  of  money,  or  directs  the  payment  of  a  sum  of  money,  leave 
ye  granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
fc  the  judgment  remains  wholly  or  partly  unsatisfied. 
.  An  execution  to  collect  a  sum  of  money  cannot  be  issued,  against 
•ty  of  a  judgment  debtor,  who  has  died  nince  the  entry  of  the  judg- 
spt  as  prescribed  in  the  ntxt  two  sections. 
).  [am'd  1885, 1890.]  S After  the  expiration  of  one  year  from 
of  a  party,  against  whom  a  final  judgment  for  a  sum  of 
r  directing  the  payment  of  a  sum  of  money,  is  rendered,  the 

•  may  be  enforced  by  execution  against  any  property  npon 
is  a  lien,  with  like  effect  as  if  the  judgment-debtor  was  still 
{Qt  snob  an  execution  shall  not  be  issued,  unless  an  order 
eave  to  issue  it  is  procured  from  the  court,  from  which  the 
is  to  be  issued,  and  a  degree  to  the  same  effect  is  procured 

rrogate's  court  of  this  State,  which  has  duly  granted  letters 
ary  or  letters  of  administration  upon  the  estate  of  the  de- 
Igment-debtor.    Where  the  lien  of  the  judgment  was  created 
ibed  in  section  twelve  hundred  and  fifty-one  of  this  act, 
e  order  nor  the  decree  can  be  made  until  the  expiration  of 
'S  after  letters  testamentary  or  letters  of  administration  have 
panted  npon  the  estate  of  the  decedent,  fcnd  for  that  pur- 
a  lien  existing  at  the  decedent's  death,  continues  for  three 
six  months  thereafter,  notwithstanding  the  previous  expira- 
L  years  from  the  filing  of  tho  judgment  roll.    But  where  the 
iied  intestate  and  letters  of  administration  npon  his  estate 
>een  granted  within  threo  years  after  his  death  by  the  surro- 
;  of  tbe  county  in  which  the  decedent  resided  at  the  time  of 
6r  if  tbe  decedent  resided  out  of  the  State  at  the  time  of  his 
1  letters  testamentary  or  letters  of  administration  have  not 
ited  within  the  same  time  by  the  surrogate's  court  of  the 
whicli  the  property  on  which  the  judgment  is  a  lien  is  situ- 
.  court  may  grant  the  decree  where  it  appears  that  the  dece- 
lot  leave  any  personal  property  within  the  State  upon  which 
iter.     In  snch  case  the  lion  of  the  judgment  existing  at  the 
death  continues  for  three  j-ears  and  six  months  as  aforesaid. 
however,  that  such  judgement  lien,  existinpf  at  the  decedent's 
a.  the  decedent's  real  property,  or  some  portion  thereof,  may  be 
nd  payment  thereof  obtained  during-  the  said  three  years  after 
f  letters  testamentary,  or  letters  of  administration,  by  the  ]:)r()- 
ovided  and  prescribe'd  by  title  five  of  chapter  eighteen  o£  \."h\?, 
his  section  shall  not  apply  to  real  estate  which  shall  have  betn 
or  heTeBftermajr  be  conveyed  by  the  deceased  indgment- 
nngbiaU£etime,if  snch  conveynnce  was  made  in  fraud  ot 
v,  or  any  of  tbem,  mid  any  judgment-cTe^itox  ot  Baid  do- 


■  ^  1381-1387  SALE  UNllER  EXECTITIOK, 

BgwoBt  Baoh  renl  property,  with  likn  effect  iia  if  tlie  juiigniHnt-d! 
was  living,  on il  it  sLull  not  lie  necessary  to  obt^n  Uia  leuTe  of  uif  I 
onnrt  nrofflcerto  inane Bnoh  eieoatioa,  and  tiieaatDemay  beisanediil  I 
lay  linje  to  the  alieritf  of  the  county  where  snch  property  ia  M  1 — 
lie  aitoated.  T  ha  person  iaaniug  snoh  eieontion,  however,  Bhallan 
thereto  a  desonptionof  therRBleHtBtet^Blnat  which  theBameiBBm^l 
to  ba  eoforoed,  as  Bforeaaid,  nnd  shrill  indorse  on  said  execQtIon  U*  ] 
words  "issaed  under  seotioii  thirteen  hundred  and  eighty  of  theCoJ* 
of  Civil  Procedure,"  wherenpna  said  sheriff  ahall  enforce  said  exMil' 
tion  ai  therein  directed,  ogBiniit  tha  property  ao  described,  and  ddI  . 
a(;ainat  any  other  property,  either  real  or  persona],  and  all  pnviaiagi 
of  law  relating  to  the  sale  and  conveyance  of  real  estnto  on  eiecntioa 
and  the  redemption  theceoE  ahail  apply  thereto. 

^  1381.   [am'd  1889.]    Iteavn  toiaaae  an  aieoutaon  as 
the  last  section,  ninat  he  proonred  as  followa  ; 

1.  Notioa  of  the  application  to  tlie  cooit  from  wlucb  the  ezaouliODilU' 
be  iaaned,  for  an  order  giaating  leave  to  isane  the  execution,  mnatM 
"^"jn  to  tJieperaon  orpeiKOns  whose  intercHt  in  the  proper^  will  W 

cted  by  a  aale  by  Tirtneof  (he  eseentinn,  and  also  to  theexaailtcror| 

liniatrator  of  the  jadEmeiit  debtor,    .The  general  niles  of  praafiojj 

may  preacribe  the  niauuer  in  which  the  no  (ice  must  be  given  ;  until 
[  provision  ia  ao  made  tberein,  it  mnat  be  aerved  either  personalljoi  ill 
anoh  manner  aji  the  court  prescribeB  in  an  order  to  tUiow  cause.  Lam 
Bhallnot  be  granted,  except  apoo  prmifby  affidavit,  to  the  aatiafaotMl 
it  the  conrt,  that  the  judgment  reuiaina  wholly  or  partly  nnoatiabal 

2.  For  the  pnrpoee  of  proonring  a  decree  from  the  sorragsM 
□oortgcantliig leave  to  issue  tbe  execation,  the  jndgment  credibi 
mnat  present  to  that  court  a  written  petition,  duly  verified,  aattiai 
forth  the  facts,  and  praying  (or  euch  a  decree  ;  and  that  tbe  perult 
apeoified.  in  (he  first  anbdivision  of  this  section,  nuy  be  cited  to  abm 
cause  why  it  shonld  not  be  granted.  Upon  tlie  presentation  of  snoht 
petition  the  surrogate  muat  issue  a  citation  aocordingly,  which  M 
citation  may  be  served  in  tbe  aame  manner  sa  ia  provided  in  tba  flu 
anbdivisLon  of  this  aeotion  for  tlie  aervioe  or  giving  of  a  notioa  to  1l 
parties  or  peraona  therein  mentioned,  and,  if  the  general  mlea  i 
practice  of  the  Sopreute  Court  do  not  provide  for  a  mode  of  ginl 
Boob  notice,  auch  citation  muat  be  aerved  in  an/^h  manner  as  thetan 
gate  by  order  may  prescribe,  or  aa  is  otherwiae  provided  by  lai 
BDil,  upon  hia  return  thereof,  be  muat  make  such  a  decree  in  8 
premises  aa  justice  require^.. 

'  1M&   'The  time  duriug  whicli  the  perMu.  entitled  to  eaforoe  a  Jut 

nient,  ia  stayed  from  enforcing  it,  bv  the  provisiou  of  ii  etalute,  ar  I7  I 

iiijuaetiou  or  other  order,  or  ia  consequence  ot  uD  appeal,  is  uuc  a  put  1 

[lie  tiioe.  Limited,  by  this  title,  far  issuing  au  eiecutiiiD  thereapon,  or  1 

making  an  applicutioD  for  leave  to  i^ue  such  aa  eieciitioa. 

g  1383.  Tbe  luat  six  Beciions  do  not  affect  tbe  right  of  a  judgmental 

I    iter  10  enforce  a  judgment,  against  the  property  ot  one  or  more  sarrfriH 

ludgment  debtors,  as  if  all  the  judgment  debiora  »ece  liviug.     In  thil^dfl 

in  execution  must  he  issued  iu  ihc  usual  form ;  but  tlic  attorns  fW^S 

'    judgiiieul  creditor  must  indorse  thereupon,  a  notice  to  tlie  sherilF,  Kdfl 

the  death  of  Ihe  deceased  judgment  debior,  and  requiring  the  shettS  MlH 

tollei-t  tlif  eieculion.  out  of  an?  propcrtv  «  hiL:h  baloogeJ  to  him.  ■ 

§  I3B4.  A  sale  uf  real  or  personal  pn^wrly,  by  virtae  of  an  eiMMtlaiLI 

|>Uf»iMni  10  tbe  direclluna  contained  in  a  jud^ent  or  order,  must  benl 
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1 388.  A  person  who.  before  the  time  Axed  for  the  sale,  in  a  notice  of  the 
of  property,  to  be  made  by  virtue  of  an  execution,  wilfully  takes  down  or  " 
ices  such  a  notice  put  up  by  the  sheriff,  or  by  his  authority,  forfeits  fifty 
an  to  the  judgment  creditor,  and  the  same  sum  to  the  judgment  debtor; 
ss  the  notice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
Liug  to  enforce  the  forfeiture,  or  the  execution  was  previously  satisfied. 

1386.  An  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
be  taking  down  or  defacing  of  a  notice,  when  put  up,  does  not  effect 
ect]  the  validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a  purchaser 
;ooa  faith,  without  notice  of  the  omission  or  offence. 

1387.  The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
riff  or  deputy-nheriff,  holding  an  execution,  and  conducting  a  sale  of 
perty  by  virtue  thereof,  shall  not,  directly  or  indirectly,  purchase  any  of 
property  at  the  sale.    A  purchase  made  by  him,  or  to  bis  use,  it  void. 

1 1388.  Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is 
loved  from  office,  or  becomes  otherwise  disqualified  to  act,  before  the 
cution  is  returned,  his  under-sheriff  must  proceed  upon  the  execution,  as 
sheriff  might  have  done.  If  there  is  no  under-sheriff,  the  court,  from 
ch  the  execution  issued,  may  designate  a  person  to  proceed  thereupon ; 
I  miy  complete  the  same,  as  an  under-sheriff  might  have  done.  The 
ion  so  designated  must  give  such  security  as  the  court  directs.  He  is 
ned  an  officer ;  and  is  subject  to  the  same  obligations  and  liabilities^ 
has  the  same  power  and  authority,  in  relation  to  the  object  of  his 
ointment,  as  a  sheriff,  and  is  entitled  to  fees  accordingly.  But  this  sec- 
does  not  apply,  in  a  case  where  special  provision  is  otherwise  made  by 
for  the  enforcement  of  an  execution,  after  the  death,  removal  from 
B^  or  other  disqualification,  of  the  sheriff,  or  under-sheriff. 

TITLE  II. 
JSxecuiio7i  ayaiiist  property, 

COJB  1.  Property  exempt  from  levy  and  sale. 

2.  Lien  of  an  ezecation  npon  personal  property ;  levy  npon  and  sale  of 
personal  property.    Itights  of  indemnitorB  of  sheriff. 

8.  Sale,  redemption,  and  convevance  of  real  property  ;  ri(j;ht8  and  liabil- 
ities of  persons  mterested. 

4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to  enforce  con- 
trlbation.  

ARTICLE  FIRST. 

Pbopertt  exempt  from  Levy  and  Sale. 

).  Certain  special  exemptions  not  §  1397.  Homestead,  when  exempted. 

affected  by  this  article.  1398.  How  designated. 

).  What  personal  property  is  ex-  1399.  Married  woman's   homestead ; 

empt,    when     owned    by     a  when  exempted. 

householder.  1400.  When   exemption    to   continue 

1.  Additional     personal    property  after  owner's  death. 

exempt .  in  certain  ca^us.  1401.  Exemption  ;  when  not  affected 

2.  Widow,  etc.,  or  married  woman  by  temporary   saspension  of 

entitled  to  exemption.  residence. 

3.  Military  pay^  rewards,  etc.  1402.  If  value  of  homestead  exceeds 
1  Right  of  action  for  taking,  etc.,  $1000,  lien  attaches  to  surplus. 

exempt  property.  1403.  Id. ;  how  proceeds  to  be  mar- 

6.  Burying    groand :     when     ex-  shailed  when  property  it*  sold. 

empted.  1404.  Exemption    of   real    property  ; 

16.  How  designated.  how  cancelled. 

1389.  The  enumeration,  in  this  article,  of  the  property  which  is  ex- 
it from  levy  and  sale  by  virtue  of  an  execution,  does  not  repeal  any 
nal  provision  of  law,  relating  to  such  an  exemption,  which,  by  its  terms, 
ppHcable  only  to  a  particular  clays  of  persons,  or  corporations,  or  to  a 
Aeular  locality,  or  otherwise  to  a  special  case. 

il390.  The  following  personal  property,  when  owned  b\  «L\\o\xa«i\\o\^«t^ 
vrnj^from  levy  and  sale  by  virtue  of  an  execution,  and  esic\\  tsiO^ft^JoNft 
ih ttenof  continues  to  be  so  exempt,  while  the  family,  ot  au^  olX^aKOk, 
mofhtgfrom  one  residence  to  another  : 
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if  ihB  famrty  library. 


ipled  by  UiB  judgment  debtor  or  the  family,  tn 


i.  Tan  sheep,  with  their  fleeixs.  aod  the  yam  or  cloth  mBnufactured  ther 
Barrioast.  flsh,' flour,  (trocBriwi,  and  VBEaiivblea,  actually  proTlded' (or  faur" 
UM.  and  necessary  fuol.  oil  and  oandles,  lor  iliB  use  of  the  family  (orslxtrto 


cessary  fuol.  oil  and  oanilles,  lor  ilie  use  of  the  family  (orslxtydMl 
ariap:  apparel,  bedfi,  bBdBleadeand  bedding,  neceEBary  forOB Mk 
IT  aad  Che  family ;  all  neeeasary  oooWog  uWobUb  ;  ona-ftWa;« 
knives;  BlzforkB  ;  sirapoonB  ;  sh plates  ;  els  teatmpn  ;  Blxsuioin 


5.  All  weariPE 

laira !  ail  tnives ;  Bixforks  ;  atrapoona  ;  ax  plates'-  t„,^^„„  ,  ™,.™™m 
iBSiutardish;  one  mllli  pot ;  onBteapot :  one  urane  and  itaappendagoii  i 
itt  or  andirons ;  one  coal  acuttlo  ;  one  Bhorel ;  one  pair  of  longs ;  one  111 


atlA 


S.  The  tools  an^  [mtileniBDtB  of  a  nii^hanlc,  □Rcessarr  to  the  carrying  oD  Dl 
bla  trade,  not  exceeding  in  value  tnoaty-flie  dollars. 

g  1391.  [ara'd  1979.]  In  addition  to  the  esempIloD.  alloired  bj  th<  bu 
section,  necesaarj  houBehold  furaiture,  working  toals  tuid  te&m,  profel 
Bionil  iDBtruments,  faroitace  and  Ubrarj,  not  eiceeding  ic  value  two  huudrv 
*nd  Sfty  ijolkrs,  together  with  the  nei^BBarj  food  for  the  team,  tar  ninrt 
days,  Bi'e  exempt  from  levy  and  sale  bj  virtue  of  an  execution,  when  umw 
b.T  a  person,  being  a  lionseholder,  or  having  a  faniil;  for  which  he  pnividt* 
eioept  where  the  eieculioD  is  issued  upon  a  judgmeDt,  recovered  wholl^niw 
one  or  more  demands,  either  for  work  performed  in  the  family  as  a  dantM 
tic,  or  Tor  the  purchaae-muuey  of  cue  or  luire  articles,  except  ns  preacriM 
Id  this  or  the  last  section. 

g  1392.  tam'dlSll.')  Where  the  judgment  debtor  is  a  woman,  afaC' 
entitled  to  the  same  eiemptiona,  from  levy  and  sale  by  virtue  of  an  eMT' 
tion,  subject  to  (he  same  excepijoua  «i  pre^uribcJ  in  the  last  two  section 
in  the  case  of  a  householder. 
X^  g  1393.  The  pay  and  bounty  of  a  nan-commissloDed  officer.  muBiciin,  i 
private,  in  tlie  military  ur  naval  serviiv  of  the  United  States;  a  lin 
I  nwrant,  pension,  or  other  njBsrd,  heretofore  or  hereafter  granwl  bjr  ^ 
Unil«d .States,  or  by  a  Stale,  lor  military  or  naval  services;  a  sword,  bMli 
jfinedal,  emblem,  or  device  o(  any  kind,  presented,  as  a  lestimooial,  rori* 
rices  rendered  in  the  military  or  naval  service  of  the  UsiCfd  Stutee;  al 
the  uniform,  nrmtt,  and  equipments,  which  were  used  by  a  penton  in  Itn 
■ervice,  are  also  exempt  from  levy  and  sale,  by  rittuB  of  an  exeootid 
and  from  seizure  fur  noo-p^yment  of  tiiies,  or  in  any  other  legal  praceedil| 

%  1394.  A  right  of  action  to  recover  damages,  or  damages  awarded  t>T 
jadgment,  for  takiog  or  injariog  personnl  property,  exempt  by  Isir  tiM 
lery  and  sale,  by  virtue  of  iin  exeuution,  are  exempt,  for  one  year  aftei  ill 
eoUection  thereof,  from  levy  and  sale,  by  virtue  of  an  execution,  and  bft 
Miiure  in  any  oilier  legal  proceeding. 

%  1396.  Land  sol  apart  as  a  family  or  private  burying  ground,  II 
heretufore  designated,  us  presci'ilted  by  law,  in  order  to  exempt  the  n» 
or  hereafter  designated,  for  that  purpuna,  as  prescribed  in  the  next  UOIlM 
is  exempt  from  sale,  by  virtue  of  an  executiou,  upon  the  fulloning  ogd 
tionaooly;  '' 

I.  A  portion  of  it  must  have  been  RDtnally  used  for  that  purpose. 

i    It  muBL  not  exceed  in  extent,  one-fuurih  or  nn  acre. 

H.  it  must  not  contain,  at  the  time  of  its  designatfou,  or  at  inj  ttM 
i/tei'wards,  anj  boilding  or  stcuctuie.  eicev^  ""^  ■"'  ""^'"^  vaults,  or  otkl 
'■         at  liepoait  tor  the  dead,  ormorluar^  TOouiuncm*.  ] 

H  t30a,  in  order  to  <MBif^ate  laim, »»  '-  i-t^io^wA  »»  vtwaftni'a 

L^^ a 
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last  seetioii,  a  notice,  containing  a  full  description  of  the  land  to  be  ex- 
empted, and  stating  that  it  has  been  set  apart  for  a  family  or  private  bury* 
iDg  Kitmnd,  most  be  subscribed  by  the  owner ;  acknowledged  or  proved, 
tnd  certified,  in  like  manner,  as  a  deed  to  be  recorded  in  the  county  whert 
the  land  is  situated  ;  and  recorded  in  the  ofiBce  of  the  clerk  or  register  of 
(Hit  coanty,  in  the  proper  book  for  recording  deeds,  at  least  thiM  days 
More  tkt  sale  of  t  \e  land,  by  virtue  of  the  ezec«tio&. 

i  1197.  [tatCd  1888.]  A  lot  of  land,  with  one  or  more  buildings  thereon, 
QOt  exceeding  in  value  one  thousand  dollars,  owned  and  occupied  as  a  resi- 
dence by.  a  householder,  having  a  family,  and  heretofore  designated  as  an 
exempt  homestead,  as  prescribed  by  law,  or  hereafter  designated  for  that 
parpoee,  as  prescribed  in  the  next  section,  is  exempt  from  sale  by  virtue  of 
tn  execution,  issued  upon  a  judgment  recovered  for  a  debt  contracted  after 
the  thirtieth  day  of  April,  eighteen  hundred  and  fifty  ;  uuless  the  judgment 
was  recovered  wholly  for  a  debt  or  debts  contracted  before  the  designation 
of  the  property,  or  for  the  purchase  money  thereof.  But  no  property  here- 
tofore or  hereafter  designated  as  an  exempt  homestead,  as  prescribed  by 
liw,  or  by  the  next  section,  shall  be  exempt  from  taxation,  or  from  sale's 
for  non-purment  of  taxes  or  assessments. 

^  lZ9om  [am^d  1877.]  In  order  to  designate  property,  to  be  exempted  as  pre- 
Knbed  in  the  last  section,  a  conveyance  thereof,  stating,  in  substance,  that 
it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale  by  virtue  of  an 
execQtion,  must  be  recorded,  as  prescribed  by  law ;  or  a  notice,  containing 
I  foil  description  of  the  property,  and  stating  that  it  is  designed  to  be  bo 
held,  must  be  subscribed  by  the  owner,  ack  aowledged  or  proved,  and  certi- 
fied, in  like  manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated ;  and  must  be  recorded  in  the  office  of  the  clerk  of  that 
ooonty,  in  a  book  kept  for  that  purpose,  and  styled  the  homestead  exemp 
tionbook. 

J 1399.  A  lot  of  land,  with  one  o/  more  buildings  thereon,  owned  by  a 
OMrried  woman,  and  occupied  by  her  as  a  residence,  may  be  designated  as 
her  exempt  homestead,  as  prescribed  in  the  last  section ;  and  the  property 
>o  designated  is  exempt  from  sale,  by  virtue  of  an  execution,  under  the 
Btme  circumstances,  and  subject  to  th»  same  exemptions,  as  the  homestead 
of  a  householder,  having  a  family. 

g  1400.  The  exemption,  prescribed  by  the  last  three  sections,  continues, 
ifter  the  death  of  the  person  in  whose  favor  the  property  was  exempted,  as 
fcOows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit  of  her  sur- 
Thing  children,  until  the  majcrity  of  the  youngest  surviving  child. 

1  If  the  decedent  was  a  man,  it  continues  for  the  benefit  of  his  widow, 
•nd  surviving  children ;  until  the  majority  of  the  yousgest  surviving  child, 
and  until  the  death  of  the  widow. 

fiut  the  exemption  ceases  earlier,  if  the  property  ceases  to  be  occupied, 
tsa  residence,  by  a  person  for  whose  benefit  it  may  so  continue,  except  as 
•therwise  prescribed  in  the  next  section. 

6  1401.  The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
Mnbed  in  the  last  four  sections,  is  not  affected  by  a  suspension  of  the 
•eeapation  of  the  exempt  property,  as  a  residence,  for  a  period  not  exceed- 
ing ons  year,  w||ich  occurs  in  consequence  of  injury  to,  or  destruction  of, 
the  dwelling  house  upon  the  premises. 

,      1 1402,  The  exemption  of  a  homestead,  otherwise  vaVvd  uudex  \X>.%  v'^^^ 

^  finoos   of   this  article,  is  not  void,  because   the  value  oi   XVve  pvov^x\.>3 , 

^  imUgnated  as  exempt,  exceeds  one  thousand  dollars.     In  that  cas^e,  \.v\e  \\fe^ 

€fM  Judgment  uttttohes  to  the  surplus,  as  if  the  property  bad  tvot  >Q<iev\  <\ft 

■  f^ttmi  MS  an  exempt  bomeetead ;  but  the  prooerty  cannot  be  ao\Oi  >aN  V\x\ 


ii 
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»f  Hn  eieuulion,  laeaed  upon  a  jndf^ent,  aa  ogaiait  which  it  \3  eimf^ 
kti-er  tlie  reCarn  of  audi  aa  Gxei:ii[ian,  tbe  onner  of  the  judgment  IM) 
Edniaiam  d  judgment  creditor's  actioD,  to  prni^ure  a  jud^ieDt  diracbngt 
Mki  of  tba  properl]',  &ni!  DUforoini;  his  livn  upon  tbe  surplus. 

§  1403.  Where  the  judgment,  in  n  Judgment  uraiJilor'a  sction  brouglit  ■« 
preadibed  in  the  last  aectinn,  or  iu  on j  other  notion  afTecting  Ibe  Iltle  U 
ui  eiempt  homestead,  dTrei:ts  the  aale  of  the  property,  the  eourt  mitt  « 
manhal  the  prai^eds  of  tbe  Sflie,  Chat  the  right  and  inierest  of  ejuh  pWHa 
iu  Che  proc^d^,  eball  correepoiid,  lU  nelrlj  as  ma;  be,  to  hia  ri^t  >d1 
Inteieal  iu  the  propertj'  sold.  Honey,  not  exueediug  one  thoueind  dolbn, 
paid  to  a  judgment  debtor,  as  representing  hia  interest  in  the  pnx^ti,  k ' 
exi^mpt  for  ono  year  after  the  piiyment,  as  the  property  eold  was  axemi>t; 
unless,  before  the  eipiratioD  of  the  jear,  he  i:n uses  real  properlj  to  beJet- 
iguated  as  an  exempt  homesiead,  us  prescribed  in  geetion  one  thoDlui 
three  hundred  and  niuetj.eight  of  this  act  ;  in  wlijah  case,  the  eiempl.'ai' 
ceaaca,  with  respect  lo  so  much  of  the  money,  as  was  not  expended  For  ''>* 
purchase  of  (hat  property  ;  and  the  exemption  or  the  property  ao  deatgnaKd 
eiI«DdB  to  ever;  debt,  aguioat  nhiuh  the  property  auld  was  eicmpt.  WbWt 
the  eiemptioD  of  property,  sold  ns  prescribeij  in  this  section,  lias  bsel  CM 
tinued  afler  the  judgment  debtor's  death,  or  vhere  he  dies  after  the  nlt| 
and  before  payment  to  hira  of  bis  proportion  of  the  proceeds  of  the  salt,  ibt 
court  may  direct  that  portion  of  the  proeeoda,  which  represents  biailltcnHi 
to  be  invested,  for  the  benefit  of  the  person  or  persous,  entitled  to  <i» 
beue&t  of  the  exemption ;  or  to  be  otberwise  diapoaed  of,  aa  jlKiol 
requires. 

g  1404.  The  owner  of  real  (iroperiy,  eiempt  aa  preaoribed  in  this  »nid^ 
may,  at  any  time,  subscribe  a  notice,  and  personally  acknowledge  Che  ei 
lion  thereof,  before  an  officer,  authorized  by  tuir  to  take  the  aukDonle 
ment  of  a  deed,  to  the  eSet'l,  that  he  cautn^a  all  exemptiunii  from  ItT 
■ale  by  virtue  of  an  execution,  affecting  the  property,  or  o  partioulw 
tUeretif,  fully  deecribeil  in  the  notice.  The  luinrellation  lakes  effect  1 
such  a  notice  is  recorded,  as  prescribed  in  thia  article  for  recording  >  m 
to  effect  the  exemption  so  cancelled.  Any  other  release  orwuTer.l™ 
after  executed,  of  an  exemption  of  I'eal  property,  allowed  by  thia  arlU^i 
of  an  exemptian  of  a  homestead,  or  a  private  or  family  buryin '" 
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ARTICLE  SECOND. 

latEK  QT  AN  ExXCimON  UTOS  PIRB0N.1L    PrOFERTT  ;    LlTT  ITPDM  An>  SilM 

rEsaoNu.  PaaPBeTr  ;  Riuhtei  or  Inoeumtobs  oi  SoiHtn. 
I  IWfi.  Perwnal^   propony    bound    bj 
1«H,  Order    of    'prafanince     anmng 
MOT.  :d.:  whBQ  attacbmenti  aleo  are 

1408.  Id.;  when  Igenod  from  CDQit  not 

ul  rscord. 
not.  TiUe  ol  l>oD>  Gdo  purcbnuri  b»- 

foia  levy,  not  aQccted. 
1410.  Exccntiou  may  Iw  levied  npon 

Ocbt 
HIS.  lotr.rvft     of     bailor    to    gonAt 


PERSONAL  FROPSRTI.  §g  140»-141S 

De  of  Application  and  proofs  )  14186.  Bflfect  of  the  order. 

nrenpon.  1427.  Officer  to  whom  indeanilj  u 

IS  maj  be  imposed.  given  required  to  t^vt  notlM 

D  indemnity  related  to  part  of  action. 

property.  14SS.  Sale  of  personal  propartj ;  ham 

ication    when    officer     is  made. 

ned  with  indemnitors.  1429.  Notices  of  sale  to  be  posted. 

The  goods  and  chattels  of  a  judgment  debtor,  not  exempt,  by 
iTision  of  law,  from  levy  and  sale  by  virtue  of  an  exeoution,  and 
ersonal  property,  which  is  expressly  declared  by  law,  to  be  Bub- 

by  virtue  of  an  execution,  are,  when  situated  within  the  juria- 
the  officer,  to  whom  an  execution  against  property  is  delivered, 
be  execution^  from  the  time  of  the  delivery  thereof  to  the  proper 
e  executed  ;  but  not  before. 

Where  two  or  more  executions  against  property  are  issued,  out 
»  or  different  courts  of  record,  against  the  same  judgment  debtor, 
t  delivered,  to  an  officer,  to  be  executed,  has  preference,  notwith- 
lat  a  levy  is  first  made,  by  virtue  of  an  execution  subsequently 
but  if  a  levy  upon  and  sale  of  personal  property  has  been  made, 
I  the  junior  execution,  before  an  actual  levy,  by  virtue  of  the 
ition,  the  same  property  shall  not  be  levied  upon  or  sold,  by  vir- 
etter. 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
achment,  against  the  property  of  the  same  person,  the  role  pre- 
he  last  section  prevails,  in  determining  the  preferences  of  the 
3r  warrants  of  attachment ;  thp  defendant  in  the  warrants  q( 
being,  for  that  purpose,  regarded  as  a  judgment  debtor. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or  a  war- 
chment,  granted  in  an  action  pending  in  a  court  not  of  record, 
levied,  has  preference  over  another  execution,  issued  out  of  any 
cord  or  not  of  record,  which  has  not  been  previously  levied. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
tion,  by  a  purchaser  in  good  faith,  and  without  notice  that  the 
as  been  issued,  is  not  aifected  by  an  execution  delivered,  before^ 
e  was  made,  to  an  officer,  to  be  executed. 

[am^d  1877.]  The  officer,  to  whom  an  execution  against  prop- 
'ered,  must  levy  upon  current  money  of  the  United  States,  he- 
he  judgment  debtor ;  and  must  pay  it  over,  as  so  much  money 
ithout  exposing  it  for  sale ;  except  that  where  it  consists  «f 
le  must  sell  it,  like  other  personal  property ;  unless  he  is  other- 
id,  by  an  order  of  a  judge,  or  by  the  judgment  in  the  particoWr 

[can*d  1877.]  The  officer,  to  whom  an  execution  against  prop. 
ered,  roust  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt, 
0  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpora- 
ilate  as  money ;  or  a  bond  or  other  instrument  for  the  payment 
elonging  to  the  judgment  debtor,  which  was  executed  and  issued 
meut,  state,  county,  public  officer,  or  municipal  or  other  corpor- 
3  in  terms  negotiable,  or  payable  to  the  bearer,  or  holder. 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
lawfully  pledged,  for.  the  payment  of  money,  or  the  perform- 
(Qtract  or  agreement,  may  be  sold,  in  the  bands  oi  xYw  ^\«difjM« 
•  MB  executioD  MgaiuBt  property.     The  purobaMT  ik\  13b»  i 
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■oquireB  all  the  tight  and  interest  of  the  judgment  debuit,  and  ia  enliliad  b 
the  poMGHiua  of  the  property,  on  compiriDg  wilh  (be  terma  and  oondiliOM, 
npaa  which  the  judgment  dtbtor  could  obCniD  posEeseion  thereof.  TUl 
aeotioD  does  not  appl.v  to  property,  of  whii^h  the  judgment  debtor  ill* 
coaditiouKll;  entitled  to  the  posseasion. 

g  1413.  Where  on  offiaer  has  seized  personal  property  of  a  ptrtnenhlp, 
beiore  or  after  ita  dieaolution,  upon  a  levy  upon  the  interest  therein  of  I 
partner,  made  bj  TUlue  of  no  Bieoution  agiinsl  bis  individual  propeitj,  ibl 
other  partnerB,  or  former  par toers,  having  an  interest  in  the  propeTl7,iir 
80;  of  them,  may,  at  ituy  time  before  the  sale,  applj  to  a  judge  of  the  co 
or  to  the  L-ouutj  judge  of  the  tounty,  where  the  seiiure  was  made,  npoo 
affidavit,  ahoning  the  facta,  for  an  order,  directing  tbe  ofGcer  to  releoH  M 
properl;,  and  to  deliver  it  to  the  iipplicanL 

g  1414.  Upon  such  an  a|ip1lcation,  the  applicant  TDUst  give  i 
taking,  with  at  least  two  sureties,  approved  by  the  judge,  to  tbe  effect,  tb 
h«  will  account  to  tbe  purchaser,  upon  the  sale  to  be  made  by  virtue  of  ll 
•Mention,  of  the  interest  of  the  judgment  debtor  in  tbe  property  Beind,!! 
like  manaer  bb  be  nonld  be  bouud  to  icoount  to  an  assignee  of  attch  il 
Interest ;  and  tbat  be  will  pay  to  the  purchaser  tbe  balance,  which  may 
toond  due  upon  the  accounting,  not  exceeding  a  sum,  specified  la  tbe  niu 
taking,  which  must  be  not  less  than  the  value  of  the  interest  of  the  jn  _ 
meiit  debtor,  in  tbe  property  seized  by  the  shei'iff,  aa  filed  by  the  jui^ 
Tbe  provisions  of  sections  six  hundred  and  ninGly-five  and  six  buudredia 
Binety-sii  of  this  act  apply  to  the  proceedings,  takeo  aa  prescribed  in'" 
and  the  last  section. 

g  1415.  Where  a  warraol  of  attachment  has  been  levied  upon  the  hi 
est  of  a  deieadant,  aB  a  partner,  in  pentonal  property  of  a  partoecship,  U 
the  attachnient  baa  tieeti  discharged  us  to  that  interest,  as  prescribed  In  N 
tioDB  six  hundred  and  ninety-three  and  six  hundred  and  ninety.four  of  Ih 
act,  a  levy,  by  virtue  t'f  an  execution  against  his  itidlvidunl  property,  ci 
be  made  upon  his  interest  in  the  same  property,  unless  the  warrant  ( 
tacbtaent  ban  been  vacated,  or  annulled. 

§  1416.  Where  personal  property  of  a  partnership  has  been  rele 
up«ui  givmg  anundertalting,  aa  prescribed  in  the  last  three  sections,  i 
execntioD,  by  virtue  of  which  the  levy  was  made,  is  set  aside,  or  is  aati 
without  a  sale  of  the  inlersst  levied  upon,  the  untertakiug  enurei  t 
benefit  of  each  judgment  creditor  of  the  same  judgment  debtor,  tben  In 
an  eieoution  in  the  hands  of  tbe  same  officer,  or  of  another  officer,  tM 
authority  to  levy  upon  that  interest,  as  if  it  had  been  given  to  obta! 
release  fram  a  seizure,  made  by  virtue  of  such  an  execution. 

g  1417.  Where  personal  property  of  a  partnership  has  been  so  releal 
tbe  interest  of  the  judgment  debtor  therein  may  be  aold  by  the  oOioer ;  I 
the  purcbawr,  upon  the  sale,  acquires  all  that  interest,  as  if  he  wM 
■asignee  thereof.  If  the  purchase-mouey  exceeds  the  amount  of  all  thai 
ecu^ons  and  warrants  of  nttachmeuls,  against  the  property  of  tbe  Ml 
judgment  debtor,  of  which  the  officer  has  notice,  and  of  the  lawful  [e«ai 
nbargea  tbereon,  the  officer  must  pay  the  surplua  into  court,  for  the  U~ 
of  the  judgment  debtor,  or  other  person  entitled  thereto. 

g  1418.  Jf  personal  property,  levied  upon  as  the  properly  of  the  j| 
ment  debtor,  is  claimed,  by  or  in  behalf  af  another  person,  aa  bis  p; 
tbe  oScer  may,  in  hia  cUsoretion,  empanel  a  jnry  to  t 
of  the  olois). 


on,  aa  bis  pnSI 
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§  1419.  [am'd  1877, 1888.]  IT,  by  their  inquiBition,  the  jurors  find  that  the 
uoperty  belongs  to  the  claimant,  they  munt  alHo  detttrniine  its  vahie.  Tliereupon 
tbfe  officer  may  reliuqnish  the  levy  unless  th(>  judgment  creditor  gives  him  an 
undertaking  with  at  least  two  sumcieut  sureties,  to  the  effect  that  the  sureties 
will  indemnify  him  to  an  amount  therein  specifled,  not  less  than  twice  the  value 
ofthe  property  as  deiermiued  by  the  jury,  and  two  hundriHl  and  fifty  dollars  in 
addition  tnereto,  against  all  damages,  costs  and  exi)cnses,  in  an  action  to  be 
brought  against  him  by  any  person,  by  the  claimant,  his  assignee  or  other  repre- 
fientatiye,  Dy  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  proj)crty  by 
Tirtae  of  the  execution.  If  the  undertaking  is  given  the  ofllcer  muPt  detain  the 
property  as  belonging  to  the  judgment  debtor.  And  in  the  county  of  New  York, 
iriiere  an  undertaking  is  given  to  indemnify  an  ofllcer,  he  must,  within  two  days 
after  the  giving  of  the  said  undertaking,  cause  the  same  to  be  filed  in  the  ofllce  of 
Qie  clerk  of  the  court  out  of  which  the  execution  was  issued,  and  nerve  upon  the 
cUdmant,  his  assignee  or  other  representative,  and  the  judgment  criniitor,  or  the 
attorney  whose  name  is  subscribed  to  the  execution,  a  co])y  of  the  said  undertak- 
ing, with  a  notice  of  the  justification  of  the  sureties  thereon.  The  justilication 
miut  take  place  before  a  pudge  of  the  court  out  of  which  the  execution  was 
\uaed,  at  a  time  to  be  specifieu  in  the  notice,  which  must  be  not  less  than  two 
nor  more  than  five  days  after  service  of  said  notice.  For  the  purpose  of  jurisdic- 
tion* each  of  the  sureties  upon  the  undertaking  must  attend  oefore  the  judge,  ht 
tbe  time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  his  assignee  or  other  representative,  touching  his  sufilciency, 
UBQchmanner  as  the  judge  in  his  discretion  thinks  proper.  The  examination 
nay  be  adjourned  from  day  today  until  it  is  completed,  out  such  adjournment 
noBt  be  always  to  the  next  judicial  day.  If  required  by  the  claimant,  his  assignee 
>r  other  representative,  the  examination  must  be  reduced  to  writing  and  sub- 
leribed  by  the  sureties.  If  the  judge  finds  the  sureties  sufficient  he  must  annex 
he  examination  to  the  undertaking,  indorse  his  allowance  thereon,  and  cause 
he  said  undertaking,  together  with  the  examination  of  the  sureticB,  to  bo  filed 
rith  the  clerk  of  tne  court.  Thereupon  the  sheriff  is  released  and  discharged 
rom  all  further  liability  by  reason  of  the  levy  upon,  detention  and  sale  of  the 
iroperty  seized.  When  any  such  undertaking  shall  have  been  approved  and  filed 
a  hereinabove  provided,  the  clerk  of  the  court  shall  immediately,  u])on  the  same 
eing  filed,  index  the  same  in  the  index  book  in  hisoflice,  under  which  executions 
re  indexed,  under  the  title  of  the  suit  in  which  the  execution  is  issued. 

*So  in  the  ori^inaL 

§  1420.  If  the  property  is  found  to  belong  to  the  defendant,  the  finding  does 
01  prejudice  the  right  of  the  claimant,  to  bring  an  action  to  recover  the  property 
>  levied  upon,  or  damages  by  reason  of  the  levy,  detention,  or  sa^e. 

%  1421.  [am'd  1887.]  Where  an  action  to  recover  a  chattel  or  chattels  here- 
?ter  levied  upon  by  virtue  of  an  execution,  or  several  executions,  or  a  warrant 
r  attachment,  or  several  warrants  of  attachment,  or  to  recover  damaccs  by  rea- 
mof  a  levy  or  levies  upon  detention,  sale,  or  sales  of  pergonal  property  hereafter 
Jide,  by  virtue  of  an  execution  or  several  executions  or  a  warrant  of  attachment 
r  several  warrants  of  attachment,  is  brought  against  un  ofllcer  or  against  a  per- 
m  who  acted  by  his  command  or  in  his  aid,  if  a  bond  or  bonds  or  written  undcr- 
Ung  or  undertakings  indemnifying  the  officer  against  the  levy  or  levies,  or  otiier 
!tor  acts,  has  been  given  in  behalf  of  the  judgment  creditor  or  the  several  judg- 
jent  creditors,  or  the  plaintiff  in  the  warrant  or  tlu;  plaintiffs  in  the  several  war- 
ints,  either  before  or  after  the  commencement  of  the  action,  the  persons  or  per- 
m  or  the  several  persons  who  gave  it  to  them,  or  the  survivors,  if  one  or  more 
re  dead,  may  apply  to  the  court  for  an  order  to  euhstitnte  the  applicant  or  sevcrat 
pplicants  as  defendants  in  the  action  in  place  of  the  officer  or  of  the  per-^on  po 
:uDg  by  his  command  or  in  his  aid;  and  the  court  shall  upon  application  of  the 
Deer,  or,  in  case  of  his  death,  upon  the  application  of  his  legal  representatives, 
rant  an  order  substituting  the  indemnitors  as  defendants  in  the  action  in  place 
f  the  officer  or  of  the  i>er8ons  so  acting  by  his  command  or  in  his  aid. 

§  1422.  [ofm-tflHS?.]  Where  the  application  is  made  by  the  officer,  notice 
fthe  application  must  be  given  to  the  indemnitors  or  their  attorney,  and  also  io 
« attorney  for  the  plaintiff.  If  the  pleadings  do  not  sufficiently  show  that  the 
I8e  is  one  where  the  order  may  be  granted,  the  facts  with  re8i)ect  thereto  must  he 
lown  by  affidavit  or  other  competent  proof.  Where  tlie  upplication  iHinn<!e])y 
e  indemnitors,  or  one  of  them,  the  motion  papers  must  contain  a  written  eon- 
Dtto  be  made  defendant  in  the  action  executed  by  each  person  who  executed 
Jinstroment  or  instruments  of  indemnitv,  unless  proof  by  affidavit  is  furnished 
tt  those  who  do  not  consent  are  dead.  Each  consent  must  be  acknowh.'d^^ed  or 
>Ted  and  certified  in  like  manner  as  a  de(Kl  to  be  recorded  in  the  county,  and 
ice  of  the  application  must  be  given  to  the  attorney  of  each  party  to  the  actiou.^ 
'  it  the  defendant  has  not  ai)peared,  notice  must  be  given  to  "tiYiu.  ^tftoTk»\Vj . 
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S  1423.  [om'rflSSr.]    Upon  granting  the  order  the  conltai«Tl) 

II,  miiulrs  Ilifl  indenrnltors  ti>  farDleU  niXaitlonm]  Becnti^  [o  a»f}tfi 

pny  Oio  roBBODalilo  oi^moaea  of  the  aefenilant,  necosBftrilr  ininnM 

or^er  la  granted,  i>r1t  niHy  imix>PD  bogLi  other  tcmu  for  tbc  peanrLQiii 

tbo  or[)(lna]  putiOB  an  ]u«tlcH  taqnlrea. 

§  1424.  [am'KlSn.]  If  Uie  Indenmity  given  rt 
pnnieiCv,  the  court  iDuri  in  a  OTOp"  "^"^  ill'^I^C  that 
two  actions,  that  the  indemnitora  be  sabslitalsd  ua 
affecting  tbB  other,  and  that  thBGontrnven;iD  each  ac>.tou  uc  niuimi 

made  a  glmilar  applicatiim  may  hs  sntiaDqncnCly  made  in  ths  aethui' ' 
ceoda  against  the  original  detondant 

^  142B.  [am-dJ«rr,]  If  the  offlcerar  peraonactlOR  by  tdaeium 
hie  aid,  la  Joined  aa  a  defi^ndant,  with  all  of  tiie  indemnitonr,  hemaj^j 
Didortaatcikooiit  hie  name  aa  a  defendant    It  he  iBjiiinod  aaxMft 

who  are  not  joined  with  him  ati  defendsota  in  his  place.  In  cithsrAM 
madu  ae  p^encrihiid  in  section  foIl^tlK^n  hDndrud  and  twealy^ona  oflllli 
g  1426.  An  order,  made  b9  prescrihcd  In  the  loat  Ave  teclioBi 
affect  tiiemeiilB  of  Ihecaaneof  nctlon,  or  of  Ihe  dPfenMi,  except  aonr 
the  controyeray  to  pattlcular  property.  But  If  the  euhetituted  ot  KB 
rcndantsricovcrjudgiusnt,  they  are  entitled  to  elngle  coeta  onlj.    K 

the  former  action  had  not  been  bronghL 

S   1427.  [rtm'iJ  1S87.J    WHare  an  acUon  la  hronghtlnacasB.'rt 
mote  persons  are  entitled  to  make  an  application  for  on  order  of  allUi 
H  ^rtoiicurmoreprrwmsBre    a)c  o    ^^''  '^' ^y  ^jjll  „^  ^^^  ^(_y 
mheuuu  usu  don   j  were  given  caimotn 

at         hrLpnntH        ajs  to  make,  but  who  haaaoti 

ana  1  boensubatltntBdaak 

n  HC      nnBainalthoofflcot.al 

s  u  b  fore  the  trial  theiKifi 

e  o    fl     „t,ilKarrflnlaaTi5( 

Fo  a  orChe  plaintiff  OECm 
Je  a   achmrntBraaoc  aoTorrt.l 

atta  h  U  pe  aone  who  execnted  tbo  Iflt 

S,  1428  Persona  p  ope  tymaatb  oSeredforsale.Iu  enchlotll 
Uareoa  alatcdtob  ngth  h  ghea  p  ce  Except  where  the  oOloW  )i 
aathorlaed  bythe&rt  \a  ioeal  p  perty  no  n  hla  paCAesalDn,  iwn 
ortya  all  not  be  offered  for  sale,  nn  eaa  t  a  present,  and  within  life  YW 
atlendmg  the  Bale. 

§  1429i  At  least  elx  days' piovioas  notice  of  the  Ume  and  plUf  I 
peraonnl  prnpetQ',  byTlrtneor  an  elMUUon,  mn»t  beEiTcn,  by  pDMOBl 
ously  written  or  printed  notices  tiieteof,  In  at  leastlhree  poHieSi 
town  or  city,  when  the  eole  is  made. 

ARTICLE  THIRD. 
Sale,  IIedemption  and  Conveyance  of  Real  Property 

amd  llaeilitibs  of  persons  interested. 

t  H30.  Towhfll  leasehold  propertvthlB  v('f"i-i  '.-■■."■  ■— i 

article  applies.  B  1441.  Rijrl '-    '■     ■ 

]«31.  Real   property   held    Ii    ■      ■ 


),  Eqalty  of  rede 


IWS.  Out 


indon 


L 


npcrty;  bowdeecrfted  Uierelti.  mont. 
Part  may  be  sold.  1-Hs.  How  wnrrant,Bfc_i 
^rslty  roTin^nlanty  Insale.  1440.  When  and  hMr  n 
of  conducting  tale,  aold  may  b*  i«M 


im.  Duplicate  certmcatei 

l-au.  Certiflcateatoboiec,..,....,^....  ■---  .-,^- --, 

l«ft  TKlB  to  rsiLl  propetlj  nol.  di-         ^Wa.  ^taio.  Iaeal^HlWK 
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to  be  paid,  etc.,  when  Jadgment  creditor  most  far- 

itor  redeems.  nisli. 

tptiou  by  another  creditor       )  1465.  Id.;  as  to  mortgage  creditor. 

1  a  redeeming  croditor.  14ti6.  Id.;  as  to  executor  or  adminis- 
nrhen    seconu   redeeming  trator. 

itor  has  the  prior  iien.  1467.  Officers  to  keep  papers  open  to 
[uent     redemptions     by  inepectlon  ;  whsn  to  file  them, 

r  creditors.  1468.  When  redemption  talces  effect, 

creditormay  redeem  after  1469.  Certificate  to  be  given,  when 
en  months.  redemption  made, 

redemption  must  be  made  1470.  Certificate  may  bo  ackuowl- 
beriff^i<  office.  edged  and  recorded, 

al  purchaser  may  redeem,  1471.  When  and  by  whom  conveyance 
n  also  a  creditor.  to  be  executed, 

or  may  redeem  again  nn-  1472.  To  whom  conveyance  to  be  ex- 

another     judgment,    or  ecuted. 

tgage.  1473.  When  conveyance  made  to  ex 
iption  by  persons  entitled  ecutor  or  admiuistrafccw ;  el 

ideem  part.  feet  thereof. 

Iption  by  owners  of  nndi-  1474.  Assignment  must  be  acknowl 
a  shares.  edged  and  filed. 

f  creditors  having  liens  on  1475.  Under-sheriff  or  successor  tc 
Tided  shares.  act,  if  sheriff  dies, 

to  redeem  not  affected  by  1476.  Money  ma^  be  paid,  etc.,  to  nn- 
ement.  der- sheriff,  or  deputy-sherifii, 

hom    money  paid   upon  who  sold  property, 

mption.  1477.  Application  of  this  article  U 
sate    of    satisfaction  re-  sale    by  coroner,  or  person 

ed   to  effect  redemption  speciodly  appointed,  etc. 

■editor.  1478.  Id.;  where  coroner  or  person 

evidence    a    redeeming  appointed  dies,  etc. 

?he  expression,  "  real  property,"  as  used  in  this  and  the  sue 

le,  includes  leasehold  property,  where  the  lessee  or  his  aisigner 

,  at  the  time  of  the  sale,   of  at  least  five  years  unexpired 

lease,  and  also  of  the  building  or  buildings,  if  any,  erecte 

teal  property,  held  by  one  person,  in  trust  or  for  the  use  ot 
iable  to  levy  and  sale  by  virtue  of  an  executiok  issued  upon  h 
t>vered  against  the  person,  to  whose  use  it  is  sc  A^ld,  in  a  cas^ 
rescribed  by  law,  that,  by  reason  of  the  invalids  y  of  the  trusC, 
f>ts  in  the  beneficiary ;  but  special  provision  ii  not  otherwise 
,  for  the  mode  of  subjecting  it  to  his  debts. 

^fae  judgment  debtor's  equity  of  redemption,  in  real  property 
hall  not  be  sold  by  virtue  of  an  friecu^iou,  issued  upon  a  jud^ 
ed  for  the  mortgage  debt,  or  uny  ^ai<  t'aex^cf. 

Vhere  an  execution  against  property,  is  issued  upon  a  judgment . 
be  last  section,  to  the  couuty  where  the  mortgaged  property  k 
attorney,  or  other  peidOd  who  subscriber  it,  m!:ist  indorse, 
direction  to  the  sheriff,  not  to  levy  it  upon  the  morigf.ged  proy^r 
art  thereof.  The  direction  must  briefly  describe  the  mortgaged 
i  refer  to  the  book  and  page,  where  the  mortgage  is  recorded. 
ion  is  not  collectevi  out  of  the  other  property  of  the  judgmeor. 
heriff  must  return  it  wholly  or  partly  unsatified,  as  the  cau 

I. 

^e  sheriff  who  ^efls  real  property,  by  virtue  of  an  ezecutioD^  . 

isly  ^gi^o  public  notice  of  the  time  and  place  of  %ht  sale,  m        * 

en  or  printed  aotice  thereof  must  be  conspicuously  fasleined  \li^^ 
f-tw0  days  before  the  sale,  in  three  public  places,  la  iYie  UHftt 
e  ibm  mJ0  h  to  take  plBce,  and  aiso  in  three  pubUo  pVacea^  m 


Ity  wliem  llie  propertj  la 

2.  A  oopr  of  ibe  nature  must  l>e  pulilisliGd,  at  least  once  in  ei 
ail  week.B,  immediately'  prei:»liiig  tbe  aale,  in  a  uevepiiper  publtab 
ODimty,  if  there  is  one;  or,  it  tbere  is  nude,  in  tbe  newapapec  | 
Albauy,  in  irliich  legal  notices  are  required  to  be  published. 

L1435.  In  each  notice,  epeclBed  io  tbe  last  secUoo,  Ibe  real 
I  Hold  must  be  dcaaribad  nith  common  certainty,  by  Betting 
name  of  tbe  tonusliip  or  Iraat,  and  tlie  Dumber  of  tbe  lot,  it  thsre 
b;  some  otiier  nppruprialfi  description.  Tbe  validity  of  a  sale  is  no 
by  the  fact,  tliat  the  property  sold  is  part  only  of  the  property  adi 
bo  sold. 

g  1436.  A  sheriff  who  selU  real  property,  by  virtue  of  an  c 
vitbout  baviug  given  notice  thereof,  as  prescribed  iu  tbe  last  two 
or  otberwiite  than  as  pre.'ieribed  in  this  chapter,  forfeita  one  tbog 
Inrs  to  (be  pa^ty  injured,  in  addition  to  the  damages  which  tbe  I 
tains  thereby. 

§  1.43T.  Where  real  properly,  offered  for  sale  by  virtue  o[  an  < 
coDBisls  of  two  or  more  linona  lots,  trauls,  or  parcels,  eacb  lot, 
parcel  mast  tw  separately  eipused  tor  Bale.  If  a  person  who  ia  tl 
of,  or  is  eotitied  by  law  to  redeem,  a  distinct  parcel  of  tbe  praperi 
otber  description,  requires  that  parcel  to  be  exposed  for  sale  ft 
the  BheriS  must  expose  it  a^uordingly.  So  more  real  property 
exposed  for  sale,  than  it  appears  to  be  neceeaary  to  sell,  La  order 
th«  exGcution. 

§  1438.  The  sheriff,  who  sells  rea)  property,  by  virtue  of  ui  c 
most  make  out,  subscribe,  and  acknowledge  before  an  officer  autl 
take  the  ackuowk'dgment  of  a  deed,  duplicate  certificates  of  the  i 
laining : 

1.  The  Dame  of  each  purchaser,  ai)d  the  time  when  the  aala  wM 

S.  A  particular  deacriptioQ  of  the  property  sold. 

8.  The  price  bid  fbr  each  distinct  parcel  separately  eold. 

4.  Tbe  whole  consideration  money  paid. 

g  1439.  The  sheriff  must,  within  ten  days  after  the  sale,  Gle  o 
duplicate  certiQcates,  in  tbe  offii^e  of  the  clerk  of  the  county,  ai 
another  to  the  purchaser.  If  there  are  two  or  more  purehasers,  a  i 
must  be  delivered  Ui  cavb.  The  ulerk  must  immediately  record  tl 
cale  in  a  book,  kept  by  him  for  that  purpose,  aud  must  index  the  I 
Ibe  name  of  tbe  judgment  debtor.  Hts  tees  for  so  doing  must  b 
the  sheriff,  aa  part  of  the  expenses  of  the  sale. 


wrid  by  virtue  of  an  execution  ia  not  divested  by  the  sale  until  i| 
tUin  of  (be  period  within  which  it  can  be  redeemed  as  presoiibi 
article  and  Che  execution  of  the  sheriff's  deed.  But  if  the  prop* 
redeemed  and  a  deed  is  executed  in  pursuance  of  tbe  sale:,  tbe  i 
the  deed  is  deemed  la  have  been  vested  with  tbe  Ivgal  estate  froj 
a[  (he  sale.  And  if  tbe  title  of  aucb  grantee  or  bis  aasigna  ig  mM 
"■-  —-ion  or  cause  whatsoever  to  be  null  and  void  in  any  action 
brought  by  the  juJgrnent  debtor  or  his  assigns,  audi  judgl 
foroe  or  elloot  unksa  mi\iTO  vumty  daya  after"  the  taw, 
itiigmaat  the  plaintiff  shall  v^7  ^  >°''^^  f;Tuiv«e  qt\m  b».i,i.fpa  ^ 
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which  Wft8  paid  upon  the  sale,  with  interest  from  the  time  of  the 
prescribed  in  this  article,  including  the  costs  and  expenses  of  said 
int  in  defending  the  action  in  which  snch  judgment  was  recovered, 
djnsted  by  a  judge  of  the  court  in  which  said  action  is  brought,  and 
^▼ent  of  plaintiff's  failure  to  pay  such  purchase-money  and  eipenses 
the  time  aforesaid,  said  title  shall  be  valid  in  said  grantee,  and  in 
ch  judgment  has  heretofore  been  recovered  and  an  appeal  has  been 
herefrom  which  is  now  pending,  and  such  judgment  shall  be  affirmed 
I  appeal,  the  same  shall  have  no  force  or  effect  unless  within  twenty 
(er  the  entry  of  judgment  of  affirmance,  the  plaintiff  shall  pay  to 
«ntee  or  his  assigns  the  sum  of  money  which  was  paid  upon  the 
[th  interest  as  aforesaid,  including  the  costs  and  expenses  of  the 
int  as  aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and 
svent  of  plaintiiTs  failure  so  to  do,  said  title  shall  be  valid  in  said 
u 

41-  The  person  entitled  to  the  possession  of  real  property,  sold  by 
>f  an  execution,  as  prescribed  in  the  last  section,  may,  during  the 
therein  specified,  use  and  enjoy  the  same  as  follows,  without  being 
kbie  with  committing  waste : 

e  may  use  and  enjoy  it  in  like  manner,  and  for  the  like  purposes,  as 
used  and  enjoyed  before  the  sale,  doing  no  permanent  injury  to  the 
1 

ie  may  make  necessary  repairs  to  a  building  or  other  erection  there- 
But  this  subdivision  does  not  permit  an  alteration  in  the  form  or 
re  of  the  building  or  other  erection. 

e  mav  use  and  improve  the  land,  in  the  ordinary  course  of  husbandry  ; 
is  not  entitled  to  a  crop,  growing  thereon,  at  the  expiration  of  the 
of  redemption. 

e  may  apply  any  wood  or  timber  on  the  land  to  the  necessary  repar- 
4  a  fence,  building  or  other  erection,  which  was  thereupon  at  the 
'  the  sale. 

'  be  actually  occupies  the  land^sold,  he  may  take  necessary  firewood 
om  for  use  in  his  household. 

42.  If,  at  any  time  during  the  period  allowed  for  redemption,  the 
mt  debtor,  or  any  other  person  in  possession  of  the  property  sold, 
ai,  or  threatens  to  commit,  or  makes  preparations  for  committing, 
thereai)on,  the  supreme  court,  or  any  justice  thereof,  within  the 
I  district,  or  the  county  judge  of  the  county,  in  which  the  property,  or 
rt  thereof,  is  situated,  may,  upon  the  application  of  the  purchaser,  or 
ignee,  or  the  agent  or  attorney,  of  either,  and  proof,  by  affidavit,  of 
;t8,  grant,  without  notice,  an  order,  restraining  the  wrong-doer  frosck 
tting  waste  upon  the  property. 

143-  If  the  person,  against  whom  such  an  order  is  granted,  commits 
tn  violation  thereof,  after  the  service  upon  him  of  the  order,  with  a 
f  the  affidavit  upon  which  it  was  granted,  the  court,  or  judge,  upon 
by  affidavit,  of  the  facts,  may  grant  an  order,  requiring  him  to  show 
at  a  titne  and  place  therein  specified,  why  he  should  not  be  punished 
itempt. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorily 
that  the  person,  required  to  show  cause,  has  violated  the  former 
court  or  judge  may  either  punish  him,  as  prescribed  by  la^,  tot 
»nt  of «  contempt  of  a  court  of  record,  other  than  «l  ctVai\ii«\ 
l;  or  maj  gnat  m  warrant,  directed  to  the  shenft  of  tk«  coxiuV^^ 


reciting  the  former  order,  and  tbe  TiolatioQ  thereof,  and  camiiua 
■heriS  to  cummit  the  wrong  doer  to  close  coufiiiemeat,  for  ■  in'm 
therein,  not  moie  than  oue  jeur.  A  person  thus  commitud  a 
■dmitted  to  tbe  liberties  of  the  jail. 

g  1446.  The  narrant  laaj  be  superseded,  sad  tbe  prieoneT  Hi 
bf  an  order,  ia  tbe  diacrctioD  of  tbe  court  or  judge  commitbng  It 
lua  eieouticg,  to  the  peraoo  wbo  applied  for  tbe  warnuit,  ttn  aodett 
■  8um  fixed,  and  with  aureties  approved,  by  the  court  or  judge,  to  tl 
thithe  will  pay  any  jud^ent,  which  the  applicant,  or  hia  iubI 
other  rep reseatu live,  may  recover  against  bim,  by  reason  of  any  nai 
toFore  or  theieaitec  committed  on  the  property ;  and  upon  bie  gi^ 
applicant,  for  the  coata  and  eipeuaea  of  the  proceedtnga,  &  Bmn, 
the  wurt  or  judge. 

g  1446.  Witbin  one  year  after  the  sale  of  real  property,  i)j  rill 
eieoution,  a  person,  specified  iu  tbe  next  section,  may  redeem  it,  1^ 
to  the  puruhnscF,  his  executor,  administrator,  or  aaaignee,  or  to  d) 
wbo  made  tbe  sale,  for  tbe  uae  of  the  person  so  entitled  thereto,  ik 
money  which  wus  paid  upon  the  sale,  with  intereat  from  tbe  lio 
dale,  at  the  rate  of  tea  per  cenCum  a  year. 

g  1447.  Tbe  redemption  speoifled  in  tbe  last  section,  may  be  mad 
by  tbe  judgment  debtor,  whose  right  and  title  were  sold,  or  by  hiel 
see  or  grantee,  who  haa  acquired,  by  inheritBDce,  devise,  deed,  ialo,') 
of  a  mortgage  or  of  an  eiecution,  or  by  any  other  meana,  urn  absolKI 
the  property' proposed  to  be  redeemed  ;  or,  iu  a  caae  B|)eciQed  In  Mil 
thousand  four  hundred  and  Gfty-elgbt  or  oue  thousand  (our  Iraai 
fifty-nine  of  this  aot,  to  a  portion  thereof, 

g  1448.  UpOQ  payment  bting  made,  by  a  peraon  entitled  to  n^ 
property,  as  preacribed  in  tbe  last  two  sections,  the  Eale  of  Iba  frtf 
deemed,  and  the  certificates  of  the  sale  as  far  as  they  relate  tbenM) 
noil  and  void.  •  I. 

g  1449.  Real  property.  Bold  by  virtue  of  nn  eiecution,  vhid|i' 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  tM  V 
persons  e:ititled  (o  redeem  it,  as  prescribed  in  the  lost  three  «egtt| 
be  redeemed,  within  three  months  after  the  expiration  of  the  T<a|| 
creditors  specified,  and  upon  the  terms  and  in  the  manner  praMti&l 
following  sections  of  this  article.  . 

§  14fiO.  In  a  case  specified  In  the  but  si 
own  name,  or  as  executor,  ndministralor.   : 

a  judgment  rendered,  or  a  mortgage  duly  rf 

•xpiration  of  fifteen  months  from  the  time  of  the  sale,  ttliieh  it  ■! 
the  real  property  sold,  may  redeem  that  property,  by  paying  tli 
mou}',  which  was  paid  upon  tbe  sale  thetwf,  with  interest  at  A 
■erea  per  centum  a  year  from  the  time  of  the  sale,  and  sxemitlDgl 
catc  of  satis faxiliou,  as  preacribed  io  Bection  one  thuuBBtld  tow 
and  sixty-three  of  the  bl-i.  '> 

%  1451.  Where  n  creditor  has  redeemed   real  property,  aa  erM 

tbe  laet  section,  any  o-         —  '  " ^  '-  ' 

purchaser,  as  thereiti 
creditor,  as  follows : 
.  He  1 

n  paid  t>7  bim  to  redueiii  tfa*  |n«v« 


lere  n  creditor  has  redeemed  real  property,  aa  prM 
1,  any  other  creditor,  who  might  have  redeeoiedkj 
Lhereiti  prescribed,  may  redeem  it  (rom  the  ftM  n 

reimburse  to  the  Grat  redeeming  creditor,  bis  bMI 
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it  tibe  laitt  «f  seTen  per  centum  a  year,  from  the  time  of  his  re- 

L 

must  exaoate  a  certificate  of  satisfactioD,  relating  to  his  judg- 

mortgage,  in  like  manner  as  the  first  redeeming  creditor  was  re- 

>do. 

the  jodgment  or  mortgage,  by  rirtue  of  which  the  first  creditoi 

d,  is  prior  to  the  judgment  or  mortgage  of  the  second  creditor,  the 
reditor  must  also  pay  to  the  first  creditor,  the  sum  specified  in  the 
te  of  satisfaction,  executed  by  him  upon  his  redemption,  with  inter- 
e  rate  of  seven  per  centum  a  year,  from  the  time  of  his  redemption ; 
he  first  redeeming  creditor's  judgment,  or  mortgage  had  ceased, 

;  redeemed,  to  be  a  lien  as  against  the  second  redeeming  creditor ; 
I  case,  the  latter  need  not  pay  any  part  of  the  sum,  specified  in  the 

12.  Where  the  lien  of  the  second  redeeming  creditor's  judgment  or 

e,  is  prior  to  that  of  the  first  redeeming  creditor's  judgment 
;Bge,  BO  that  the  former  redeems,  without  paying  the  sum,  specified 
.tter*s  certificate  of  satisfaction,  the  latter  may,  without  executing 
certificate  of  satisfaction,  again  redeem  from  the  former,  or  from 
sequent  redeeming  creditor,  in  a  case,  where  he  would  have  been 
to  redeem,  if  his  first  certificate  had  not  been  executed ;  and  he  has 
)  rights,  with  respect  to  any  creditor  redeeming  from  him,  as  if  his 
fcificate  had  been  executed,  when  he  made  his  second  redemption. 

13.  A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
In  the  last  four  sections,  may  redeem  from  the  second  or  any  other 

who  has  redeemed,  in  the  manner,  and  upon  the  terms  and  con- 
prescribed  in  the  last  two  sections. 

•4.  A  creditor,  who  might  have  redeemed  within  fifteen  months 
i  sale,  as  prescribed  in  the  last  four  sections,  may  redeem  from  any 
deeming  creditor,  although  the  fifteen  months  have  elapsed ;  pro- 
lat  he  thus  redeems  within  twenty-four  hours  after  the  last  previous 
ion. 

'5.  A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
•n  months,  must  be  made  at  the  sheriff's  office  of  the  county.  The 
)r  bid  under-sheriff,  or  a  deputy-sheriff,  in  his  behalf,  must  attend 
heriff s  office,  for  that  purpose,  on  the  last  day  of  the  fifteen 
and  on  each  day  thereafter,  in  which  a  redemption  can  be  made, 
[ie  time  when  the  sheriff's  office  is  required  by  law  to  be  kept  open. 
>8ence  of  the  sheriff,  the  redemption  may  be  made,  by  paying  ^e 
f  money,  and  delivering  the  [lecessary  papers,  to  the  under-sheriff, 
r  deputy -eheriff,  present  at  the  sheriff^s  office.  If  the  term  of  office 
eriff,  who  made  the  sale,  has  expired,  and  he,  or  his  under-sheriff, 
aty-sheriff  authorized,  in  his  behalf,  to  receive  the  necessary  money 
lecessmry  papers,  is  not  present,  the  money  may  be  paid,  and  the 
lay  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under-ihtrifl 
iity-sheriff  of  the  latter. 

6.  If  the  pmrchaser,  at  the  execution  sale,  of  property,  which  can 
died  by  a  creditor,  as  prescribed  in  this  article,  is  also  a  creditor  of 
ment  debtor,  and  as  such  could  redeem  from  a  purchaser,  o"  ~ 

creditor,  he  may  avail  himself  of  his  judgment  or  mo 
!rom  any  other  redeeming  creditor. 

7.  The  Jndpnent  creditor,  by  virtue  of  whose 
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■peoUllj'  preaoribed  in 

utrlI  himaelf  of  ibe  Biune  judgment  or  morlgnge,  to  redeein  ag«:i]. 
eilber  has  another  judgmeitt  or  mortgoge,  whii'b  would  eDUtlehim  toi^ 
he  lady  avail  liiia^elf  thereof  for  tliat  purpose,  in  the  si 
9,  as  uri;  other  creditor. 

g  1468.  Where  a  pereon,  who  hns  na  absolute  title  tc . 
mortgage,  ^tiich  is  a  liea  upon,  a  dialinct  parcel  onlj  of  the  r«al  pi 
•old.  by  rirtuB  ot  an  eiecutioa,  would  be  auihoriaed,  bj  tbia  « 
red^m  the  property,  if  hia  title  or  lieu  eitended  to  the  whole,  he 
itexa  Irom  a  purchaser,  Ibc  entire  property  aolil,  or  from  a  prior  i 
creditor,  the  entire  property  redeemed  by  that  ureditor  ;  except  ill 
title  or  Ilea  exteuda  To  a  ^stinut  parcel  only  of  one  or  more  puW 
property,  which  were  Beparateiysold,  he  can  redeem,  from  a  pnraUT^ 
the  pttit  or  parts  thus  separately  sold,  ia  which  bis  distinot  | 
induded. 

§  1469.  Where  two  or  more  persoua  owu  undivided  share*,  M 
uts,  or  as  leDants  in  common,  in  real  property,  sold  by  virtue  ot 
tion,oritia  distinct  pai-cei  thert-of,  niiich  ba^<  tieen  separateljsirid 
tbero  may  redeem,  from  the  purchn^icr,  as  prescri'ied  iu  aectJOU 
saod  four  hundred  and  foity-rjlx  iiiul  one  tliouanud  four  huiidred| 
seven  of  This  act,  the  sbare  or  ui'<:ri.'!it  belonging  k 
ot  tha  purahaee  luonej,  bid  for  ihe  piopeny,  or  for  tbal  ifirf_^ 
thereof,  bearing  the  same  prop'jrtion  id  (in-  whole  as  the  ehataoC 
proposed  to  be  redeemed,  beai:^  lo  the  pruporCy,  av  dislinet  paratll 
sold,  oi  which  it  ia  a  part;  lugether  with  Interest  on  ibe  sum  n^f 
the  time  of  the  sale,  at  the  i.Lia  of  ten  par  centum  a  year. 

J  1460.  Where  the  judgment  or  mort^af  e  of  a  creditor,  a 
lent,  is  a  lien  upon  an  uiidivided  share,  specilied  in  the  last  ceclia-^^ 
redeem,  from  a  purchaser,  that  uudivided  share,  by  paying  him  I 
proportion  of  the  purchuae  moneji  which  the  oni<cr  must  ban      ' 
redeem  it,  as  prescribed  in  the  last  section  ;  or  be  may  redeem,  fM      ^ 
redeeming  creditor,  the  entire  property  redeemed  by  the  latter,) 


idredj 
•JPKfl 


effect  and  in  the  sf 


in  attached  to  the  w 


g  1461.  The  shcriif,  the  purchaser,  the  judgmen 
creditor,  cannnt,  by  his  agrc^ement  or  other  act,  i 
prejudice  the  right  of  any  other  peteon  to  redeem,  as  pro) 

§  1462.  The  money  required  to  be  paid  by  a  creditor,  il 
A  redemption  of  teal  property,  aa  prescribed  ia  thit  artiok 
Uie  purchaser  or  creditor,  from  whom  the  property  isto 
executor,  admin istrni or  or  assignee;  or  it  may  ho  pdd,  ft 
person  so  entitled  thereto,  lo  Ihe  sheriff  who  made  the  u ' 

g  1463.  The  certificate  of  s^itis faction,  required  to  be  m 
■tor,  iu  order  to  elfaot  a  rcd[:iiiption  of  real  property,  mmt  tiL 
tii  proved,  and  certiSed,  in  like  manner  as  n  deed  A  t»% 
county ;  must  describe,  with  icaaonahlo  certainty,  the  Jtt) 
gage  under  which  he  rcdcenia,  and  apecitv  the  sum  dir" 
iD'iBl  etate^  that  the  redonipiion  sitisliea  iIk*  judgmcni  a 
iir  !o  a  specified  amount.     It  must  be  filed  in  the  county  el 
licVore  tbs  time  when  (he  money  is  paid  to  aflaoe  tn 
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d  to  the  slieriif ;  in  which  case,  the  certificate  must  also  be 
the  time  of  the  payment^  to  the  sheriff,  who  must  file  it  in  the 
B  office,  as  prescribed  in  section  one  thousand  four  hundred 
en  of  this  act. 

f  clerk,  immediately  after  the  execution  and  recording  of  the 
ater  in  his  docket,  the  satisfaction,  or  partial  satisfaction,  of  a 
scified  in  a  certificate  so  filed,  as  required  by  law,  when  a  judg- 
oted,  by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
recorded  in  his  office,  he  must  cancel  and  discharge  the  mort- 
al, if  it  is  satisfied  by  the  certificate ;  or,  if  it  is  only  partially 
must  make  a  minute  of  the  partial  satisfaction,  upon  the  record 
the  property  mortgaged  is  situated  in  a  county,  in  which  there 
the  county  clerk  must  transmit  a  certified  copy  of  the  certifi- 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
record,  or  make  a  minute  of  the  partial  satisfaction  thereof, 
md  register's  fees,  for  performing  the  services  specified  in  this 
fc  be  paid  by  the  sheriff ;  who  may  require  the  person  entitled 
pay  him  the  amount  thereof,  before  the  deed  is  delivered. 

n  order  to  entitle  a  creditor  by  judgment  to  redeem  real  prop* 
nribed  in  this  article,  he  must,  when  he  redeems,  file  in  the 
8  office,  or  deliver  To  the  sheriff,  as  the  case  requires,  the  fol- 
ice  of  his  right : 

of  the  docket  of  the  judgment,  under  which  he  claims  the  right 
ily  certified  by  the  county  clerk. 

sbignment  of  the  judgment,  which  is  necessary  to  establish  his 
isaignment  so  filed  or  delivered  must  be  acknowledged  or 
certified,  in  like  manner  as  a  deed  to  be  recorded,  or  the  execu- 
most  be  proved,  by  the  affidavit  of  the  creditor,  or  of  a  witness 
iss  it  has  been  filed,  and  entered,  as  prescribed  in  article  third 
}f  chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy 
be  filed  or  delivered. 

lavit,  made  by  him,  or  his  attorney  or  agent,  stating  truly  the 
ig  unpaid  on  the  judgment,  at  the  time  of  claiming  the  right  to 

n  order  to  entitle  a  creditor  by  mortgage  lo  redeem  real  prop* 
bribed  in  this  article,  he  must,  when  he  redeems,  file  in  the 
8  office,  or  deliver  to  the  sheriff,  the  following  evidence  of  hia 

of  the  mortgage,  under  which  he  claims  the  right  to  redeem, 

I  by  the  clerk  or  register  of  the  county. 

{signment  of  the  mortgage,  which  is  necessary  to  establish  his 

(rledged  or  proved,  and  certified,  as  prescribed  in  the  last  sec- 

ssignment  of  a  judgment,  unless  it  has  been  recorded ;  in  which 

3d  copy  of  the  record  must  be  filed  or  delivered. 

lavit,  made  by  him,  or  by  his  attorney  or  agent,  stating  truly 

lining  unpaid  on  the  mortgage,  at  the  time  of  claiming  the 

iJB. 

a.  Either  of  the  cases  specified  in  the  last  two  sections,  if  the 
Msing  to  redeem,  claims  to  be  entitled  so  to  do,  by  reason  of 
executor  or  administrator  of  a  person,  who,  if  living,  would  be 
ieem,  he  must  file  or  deliver,  with  the  other  papers  therein 
certified  copy  or  a  sworn  copy  of  his  letters  testamentary^  o^ 
liniitnitioo. 
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oDd  or  uiura  papers,  Bpecifitd  iu 
keep  them  open,  ul  all  reuontblai 
during  the  period  allowed  for  redemption,  to  t)ie  iuspuuLioD  uf  all 
iateiested.     He  must  have  oil  ihotie  papers  at  the  slietiS' 
llmeB  wbea  he  ia  required  to  atteud  Cbeceat,  for  tlui  purpose 
creditors  to  redeem,  ae  preaoribed  bylaw;  and  he  mut^t  B)e  (bea. 
couDtf  clerk's  otBce,  withiu  ihi-ee  duja  afier  the  eitx 

§  14G8.   A  redenpliau  by  a  creditor  is  effected,  only  wben  be 
all  the  money  required  to  be  paid,  and  bled  or  dehrmiid  all   the 
quired  to  be  Sled  or  delivered,  aa  prescribed  in  Ibis  article ; 
of  an;  of  those  reqairemente  is  void,  as  against  a  person  wl 
rabs^uently  to  redeetn.     Where  a  redemption  ia  ibUH  effected,  U  n 
the  redeeming  creditor  all   Ibc  right,  title  and  interest,  nhicb  the  puW 
acquired  bj  the  sole. 

J  1469.  Where  a  redemptioi 
:ar  or  other  person,  to  nhom  monej 
the  purpose  of  effecting  tbe  redemptioi 
person  paying  the  money  or  deliveriu^ 
the  factJB  nhieb  transpired  before  him,  with  reepeot  to  clie  redemptiW 

§  1470.  Bocb  a  certificate  may  be  acknowledged  or  proved,  and 
in  uke  manner  ae  a  deed  to  be  recorded  in  the  county  where  the  pi 
aitnated.     The  recoi'ding  thereof,  in  the  office  o£  (he  olerk  Of  IV-™ 
that  county,  in  the  boolt  for  retarding  deeds,  has  the  same  effect.  Mi 
Bubaeiiueut  puichuaers  und  incumbrancera,  ns  tbe  recordjog  o." 

§  1471.  [am'd  188(1.1  Immediately  ntler  tbe  expintiiou  «f, 
months  from  tbe  time  of  sitle,  except  where  a  redemption  has  bi 
on  the  last  day  of  the  fifteen  montha,  and,  in  that  case,  immedlli 
the  expiration  of  twenty-four  hours  from  tbe  last  redemption,  ti 
who  mode  the  aal^  muat  execute  the  proper  deed  or  deeds  in  order  to] 
to  the  person  or  persona  efititled  thereto  tbe  part  or  parts  of  the  Jf^^ 
BoM,  which  have  not  been  redeemed  by  the  judgment  debtor,  t 
darisee  or  aeaigoee.  The  deed  conveys  (o  the  grantee  thereLi.  li 
title  and  interest  which  was  sold  by  tbe  sheriff,  After  tbe  same  si 
been  recorded  for  twenty  years  in  tbe  county  where  tbe  real  e«au 
uted,  it  ahail  be  presumptive  evideuco  of  tbe  facts  therein  staled. 

§  1472.  If  any  part  of  tbe  property  remains  unredeemed  by  i.  .. 
it  mnsi  be  conveyad,  by  the  sheriff,  to  tbe  purchaser  upon  tbe  aab,  i 
where  the  certificate  of  eale  hna  been  assigned ;  ii      '  '  ' 


Any  part  or  parta  of  the  p 
'endered  ^redeemed]  by  a  cradi tor,  must 
laat  redeeming  creditor,  except  where  he  1 
ipLioD,  or  liiis  executed  any  other  assigniu 
n  the  property  redeemed  by  bim ;  in  whiob  ci 


conveyed  t 

which  huve  bet 
Ibe  sheriff,  to  I 
certiScate  of  n 
title,  and  inten 

%  1473.  Where  a  person,  entitled  toa  deed,  dies  before  the  i 
the  deed,  the  aberiff  must  execute  ana  deliver  the  deed  ti 
administrator.     Tbe  property  so  conveyed  muat  be  held,  i 
of  tbe  beirs  or  devisees  of  the  decedent,  subject  lo  the  dower  j 
if  there  is  one ;  but  it  may  l>o  sold,  in  a  proper  case,  forthtjii 
debts,  in  the  same  manner  as  land,  wberooi  he  died  seixed. 

g  1474.  Before  aa  assignee,  or  bis  eieoutor  oi 
to  a  deed,  aa  praacribed  in  tbe  last  two  «eution!, 
wbicib  th«  dcM  U  eUimed,  mutt  be  acknowledged  or  | 
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bt  mumer  as  a  deed  to  be  recorded  in  the  county  irhere  the  property  if 
ted,  and  must  be  filed  in  the  o£Bce  of  the  clerk  of  that  county. 

1476.  Where  a  sheriff  dies,  is  removed  from  office,  or  becomes  other* 
disqualified  to  act,  at  any  time  after  making  a  sale  of  real  property,  by 
a  of  an  execution,  the  property,  or  a  distinct  parcel  thereof,  may  be 
med,  by  paying  the  necessary  money,  and  delivering  the  necessary 
n^  to  h^  under-sheriff,  who  must  also  execute  and  deliver  the  proper 
er  deeds  of  property,  not  redeemed  by  the  judgment  debtor,  his  hair, 
w,  or  grantee.  If  the  under-sheriff  also  dies,  is  remored  from  office, 
comes  otherwise  disqualified  to  act,  the  property  may  be  redeemed,  by 
ig  the  necessary  money,  and  delivering  the  necessary  papers,  to  the 
Fa  snoceaser  in  office,  who  must  also  execute  and  deliver  the  proper 
or  deeds.  The  under-sheriff  or  the  sheriff's  successor,  as  the  case  re- 
6,  possesses'  all  the  powers,  and  is  subject  to  all  the  duties  and  liabili- 
if  the  sheriff  who  made  the  sale,  touching  the  redemption  and  convey- 
of  property  sold,  and  the  proceedings  relating  thereto :  and  each  pro- 
I  of  law,  regulating  those  proceedings,  and  applicable  to  the  sheriff 
Bade  the  sale,  is  applicable  to  his  under-sheriff  or  successor.  This 
m  applies  where  a  sale  was  made,  either  before  or  after  this  act  takes 

L476.  Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
I4heriff,  or  a  deputy-sheriff,  in  behalf  of  the  sheriff,  money  requii^ed  to 
dd,  or  a  paper  required  to  be  delivered,  to  the  sheriff,  in  order  to  effect 
bmption,  as  prescribed  in  this  article,  at  any  time  before  the  last  day 
IB  flifteen  months  from  the  time  of  the  sale,  may  be  paid  or  delivered, 
er  to  Uie  sheriff,  or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the 

1 147 7.  Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a 
pB  specially  appointed  by  the  court,  as  prescribed  in  section  one  thou- 
il  three  hundred  and  sixty-two  or  section  one  thousand  three  hundred 
I  dghty-eight-  of  this  act,  it  may  be  redeemed,  as  prescribed  in  this  ar- 
k  IS  if  it  had  been  sold  by  the  sheriff,  except  as  follows : 

L  Money,  reqtured  lo  be  paid,  or  a  paper,  required  to  be  delivered,  to 
iiberiff,  in  order  to  effect  a  redemption,  as  prescribed  in  this  article,  at 
I  time  before  the  last  day  of  the  fifteen  months  from  the  time  of  the 
1^  must  be  paid  to  the  ofilcer  who  made  the  sale ;  unless  the  person 
hied  to  redeem,  his  agent  or  attorney,  files  with  the  clerk  of  the  county, 
kthe  paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the  sheriff, 
the  purpose  of  effecting  the  redemption,  his  affidavit,  to  the  effect,  that 
officer  is  dead  ;  or  has  been  removed ;  or,  where  he  is  a  coroner,  that 
ii  DO  longer  in  office ;  or  that  after  diligent  search,  the  affiant  has  been 
Ue  to  find  him  within  the  county ;  in  which  case,  the  money  may  be 
linto  court,  by  paying  it  to  the  county  treasurer,  to  the  credit  of  the 
n,  with  like  effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the 
er. 

L  The  provisions  of  section  one  thousand  four  hundred  and  fifty-five  of 
fiet,  apply  to  a  redemption,  upon  a  sale  made  as  prescribed  in  this  sec- 
1;  and  the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
lein  required  to  attend.  If  he  is  not  present,  the  redemption  may  be 
cted,  as  prescribed  in  that  section,  for  redeni[)tion  in  a  case,  where  the 
I  of  office  of.  the  sheriff,  who  made  the  sale,  has  expired. 

1 1478.  If  when  the  period  for  redemption  expires,  a  coroner,  or  a  per^ 
iperiaUy  appointed  by  the  court,  who  has  sold  real  properly,  by  vivVM 

'A 


r«citiDg  the  lonam  order,  unl  the  Tialstion  thereof,  and  oamn 
■heriff  to  commit  the  wrong  doer  to  close  conSnemeot,  for  ■  tei 
therein,  lio[  mora  than  oue  jeur.  A  persoa  tbua  committed 
■dmitted  to  the  liberties  of  the  jail. 

g  1446.  The  warrant  may  be  superseded,  Bod  the  prisooer 
bj  BQ  order,  in  the  disuretion  of  the  court  or  judge  committing 
his  eiecatlug,  tu  theperaou  who  applied  for  the  warraot,  an  ond 
a  sum  Sxed,  and  with  sureties  approved,  bj  tbe  cODrt  or  judge,  ti 
Uiat  he  will  pay  any  judgment  whieh  the  applicant,  or  hia  i 
other  represeDtuliTe,  may  recover  against  him,  by  peasoa  of  any  1 
tofore  or  thereafter  commiLted  on  tbe  property ;  and  upuu  hia  pa 
applicant,  for  the  costs  and  expenses  of  (lie  proueedinga,  ■  sn 
the  court  or  judge, 

§  1446.  Within  one  year  after  the  sale  of  real  property,  by  * 
execution,  a  periion,  api^ciSed  in  the  next  Beutiim,  may  redeem  it 
to  the  purchaser,  hia  oxeoutor,  administrator,  or  asaiRnee,  or  to 
who  made  the  sale,  for  the  use  of  the  person  so  entitled  thereto, 
money  which  was  paid  opon  the  aulc,  with  interusl  from  tbe  ' 
^ale,  at  the  rate  of  ten  per  ceatiun  a  year. 

g  1447.  The  redemption  epeciSed  in  tbe  last  section,  majbai 
by  the  judgment  debtor,  who^  right  and  title  were  sold,  or  by  i\ 
see  or  grantee,  who  has  acquired,  by  inheritanre,  devtM,  de«d,  sal 
of  a  mortgage  or  of  no  execution,  or  by  any  other  me]Uis,  an  abM 
the  property,  proposed  to  be  redeemed  ;  Or,  in  a  case  a[>eeiGed  in 
thousand  four  hundred  and  iifty-eight  or  one  tbousaud  four  b< 
fitly-nine  of  this  act,  to  a  portion  liiereof. 

%  1448.  Upon  payment  being  made,  by  a  person  entitled  to : 
property,  as  prescribed  in  the  last  two  boctlone,  the  sale  of  tbe  [ 
deetiied,  and  the  certificates  of  the  sale  as  far  na  they  relate  then 
null  and  void.  • 

§  1449.  Real  property,  Bold  by  virtue  of  an  execution,  whk 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  tb 
persons  entitled  to  redeem  it,  as  prescribed  in  the  laet  three  as 
be  redeemed,  within  three  months  after  the  expiration  of  the  J 
creditors  specified,  and  upon  the  terms  and  in  the  manner  p(«Ml 
following  sections  of  this  article. 

g  1460.  In  a  case  specified  in  the  lost  section,  a  credlutr,  h< 
own  name,  or  na  executor,  administrator,  assignee,  traelee,  fir 
■  judgment  rendered,  or  a  mortgage  duly  recorded,  at  any  lima 
•xpirntion  of  fifteen  months  from  the  lime  ol  the  sale,  whiah  Is 
the  re&l  property  sold,  may  redeem  that  property,  by  pajtng 
money,  which  was  paid  upon  the  sale  therecf,  with  iolerestal 
■eren  per  centum  a  year  from  the  time  of  the  sale,  and  aiecutil 
eate  of  satisfufitloti,  as  prescribed  in  section  one  thousand  Iw 
and  sixty-three  of  the  uL>t. 

§  1451.  Where  n  creditor  has  redeemed  real  property,  aa  pi 
the  laet  section,  any  other  creditor,  who  might  liaie  redeemM 
pnrchaHer,  as  therein  prescribed,  may  redeem  it  from  tbe  BmI 
oreditor,  as  follows : 

J.  He  muHt  reimburse  to  Ae  fi*B\.  «4e«ai\ti%  ctcdiijor',  hi*  <l 
Bflsignte,  tbe  Euro  V«^  ^1  ^™>  ^  r»4«,wii  ite^ 
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he  JwM  «f  8eT6B  per  centum  a  year,  from  the  time  of  his  re- 

[8t  exMite  a  certificate  of  satisfaction,  relating  to  his  judg- 
rtgage,  in  like  manner  as  the  first  redeeming  creditor  was  re- 

jodgment  or  mortgage,  by  rirtue  of  which  the  first  creditoi 
prior  to  the  judgment  or  mortgage  of  the  second  creditor,  the 
tor  must  also  pay  to  the  first  creditor,  the  sum  specified  in  the 
'  satisfaction,  executed  by  him  upon  his  redemption,  with  inter- 
te  of  seren  per  centum  a  year,  from  the  time  of  his  redemption ; 
irst  redeeming  creditor's  judgment,  or  mortgage  had  ceased, 
eemed,  to  be  a  lien  as  against  the  second  redeeming  creditor ; 
e,  the  latter  need  not  pay  any  part  of  the  sum,  specified  in  the 

EVliere  the  lien  of  the  second  redeeming  creditor's  judgment  or 
3  prior  to  that  of  the  first  redeeming  creditor's  judgment 
,  so  that  the  former  redeems,  without  paying  the  sum,  specified 
's  certificate  of  satisfaction,  the  latter  may,  without  executing 
[ficate  of  satisfaction,  again  redeem  from  the  former,  or  from 
tent  redeeming  creditor,  in  a  case,  where  he  would  have  been 
3deem,  if  his  first  certificate  had  not  been  executed ;  and  he  has 
hts,  with  respect  to  any  creditor  redeeming  from  him,  as  if  his 
tte  had  been  executed,  when  he  made  his  second  redemption. 

1  third  or  other  creditor,  who  might  hare  redeemed,  as  pre- 
le  last  four  sections,  may  redeem  from  the  second  or  any  other 
D  has  redeemed,  in  the  manner,  and  upon  the  terms  and  con* 
cribed  in  the  last  two  sections. 

Sl  creditor,  who  might  have  redeemed  within  fifteen  months 

e,  as  prescribed  in  the  last  four  sections,  may  redeem  from  any 
ning  creditor,  although  the  fifteen  months  have  elapsed ;  pro- 
le  thus  redeems  within  twenty-four  hours  after  the  last  previous 

Sl  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
lonths,  must  be  made  at  the  sheriff's  office  of  the  county.  The 
is  under-sheriff,  or  a  deputy-sheriff,  in  his  behalf,  must  attend 
fifs  office,  for  that  purpose,  on  the  last  day  of  the  fifteen 
on  each  day  thereafter,  in  which  a  redemption  can  be  made, 
ime  when  the  sheriff's  office  is  required  by  law  to  be  kept  open, 
ce  of  the  sheriff,  the  redemption  may  be  made,  by  paying  the 
3ney,  and  delivering  the  necessary  papers,  to  the  under-sheriff, 
>uty -sheriff,  present  at  the  sheriff's  office.     If  the  term  of  office 

f,  who  made  the  sale,  has  expired,  and  he,  or  his  under-sheriff, 
sheriff  authorized,  in  his  behalf,  to  receive  the  necessary  money 
issary  papers,  is  not  present,  the  money  may  be  paid,  and  the 
be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under-iherifl 
sheriff  of  the  latter. 

[f  the  purchaser,  at  the  execution  sale,  of  property,  which  can 
by  a  creditor,  as  prescribed  in  this  article,  is  also  a  creditor  of 
t  debtor,  and  as  such  could  redeem  from  a  purchaser,  or  a  re^ 
ditor,  he  may  avail  himself  of  his  judgment  or  mortgagJS^  to 
I  any  other  redeeming  creditor. 

Tb0  Jodgment  creditor,  by  virtue  of  whose  execut\ou  T€a\  Vks^ 
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V  has  been  lold,  cuinot  (Tail  hiiDBelf  of  the  iodgmeDt,  upon  rbi 
•xecutiou  was  issued,  lo  redeem  th?  properly;  nor,  eioept  u  Mb 
apeoiatl}  preBcribed  in  Ihia  article,  cin  >  (^Fecti[oT,  who  has  ance  rede 
avail  hiinEelf  of  the  auiie  judgmetiC  or  mongnge,  to  redeem  agii',n.  j 
either  has  another  judgment  or  mortgage,  whiuh  no;)  1  d  ea title  him  ton 
he  may  avail  himself  thereof  for  tliat  purpose,  in  the  same  mumei  a 
the  mate  terms,  as  aiij  other  creditor, 

g  IdBS.  Where  a  persun,  who  has  an  sbsolule  title  to,  or  a  jndgiii( 
mortgage,  ffhich  is  a  lien  upon,  a  distinct  parcel  only  of  the  real  pM 
sold  b;  virtue  of  an  execution,  would  be  authorized,  bj  this  irtii 
c«deum  the  property,  if  his  title  or  lieu  extended  lo  llio  whole,  hem 
deem  from  a  purchaser,  the  entire  property  sold,  or  from  a  prior  redo 
creditor,  tbe  entire  property  redeemed  by  that  creditor  ;  except  tlut  I 
title  or  lien  eitenda  to  h  Satinet  parcel  only  of  one  or  more  pacti  f 
property,  whiob  were  separately  sold,  hecui  redeem,  from  a  paruhaMf 
the  part  or  parts  thus  separately  sold,  in  which  his  dietiDCt  pH 
bicluded.  ( 

g  14&9.  Where  two  or  more  paraona  own  andivided  shares,  as  JoBl 

tiou,  oriua  distinct  parcel  the 

them  may  redeem,  from  tile  pnrdinbi!!-,  as  preflcrihed  ii 

aand  four  liundrcd  and  forty-riix  mid  uue  tliousnnd  four  hundred  tl 

aereo  of  This  act,  the  sli]ire  or  ind^rust   belonging  to  him,  by  payU 

ot  the  pnrcbase  money,  bid  for  ihe  piopertr,  or  for  that  diBliliMJ| 

thereof,  beating  tbe  sntne  propiirtion  to  i)ic  whole  as  the  Bhaie  otM 

proposed  to  he  redeemed,  beoi.'  lo  tlie  property,  or  distinec  ptrcdM 

the  time  of  the  sale,  at  the  lule  of  i^a  per  centum  u.  year. 

g  1460.  Where  tbe  juiigmeut  or  mortgape  of  a  creditor,  a 
redeem,  is  a  lien  upon  au  undivided  share,  specibed  in  the  last  aeeli<M||| 
redeem,  from  a  purchai^ei',  that  undivided  share,  by  paying  him  Mr 
proportion  of  the  purchuse  moneyi  which  the  owner  most  haMJI 
redeem  it,  as  prescriiied  Id  the  last  sectioo  ;  or  he  may  redeem,  tcM 
redeeming  creditor,  the  eutire  property  redeemed  by  the  laner,  n 
efiect  ana  in  tlie  same  manner  as  if  bis  lien  attached  to  the  whole.   | 

g  1461.  The  sheriff,  the  purcliaser,  the  judgment  creditor  oi 
creditor,  cannot,  hy  his  agieEQient  or  other  act,  in  any  mani 
prejudice  the  right  of  any  other  person  to  redeem,  i 

g  1462.  The  money  reqidred  to  be  paid  by  a  creditor,  i 
A  redemption  of  real  property,  as  prescribed  in  this  article 
tlie  purchaser  or  eruditar,  from  wtiom  the  property  ia  t()  B 
execulur, 'adiniuintralor  or  asi^ignec;  or  it  may  bo  paid,  AM 
person  %o  entiUed  thereto,  to  the  shertll  who  made  the  ula;*t 

g  1463.  The  certificate  of  si^tislaciion,  required  to  be 
itor,  in  order  to  effect  a  rcdBin[iiiuu  of  real  propertjr  ton 
DC  proTod,  and  ccrtiSod,  in  like  manner  oa  n  deed  A 
oouuty;  must  describe,  with  icasonablo  certainty,  the 
gi^e  under  which  he  I'odccma,  and  specify  the  smn  4  _ 
oiiist  state,  that  the  redunipiion  satisGcs  the  judgment  or 
I'r  lo  a  specified  amount.  It  muBl  be  fi\od  in  ttie  ooonty 
'•ai'er*  tha  time  when  tlie  moaej  '  ~      -• 
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1^  is  paid  to  the  sberiif ;  in  which  case,  the  certificate  must  also  be 
mod,  at  the  time  of  the  payment,  to  the  sheriff,  who  must  file  it  iu  the 
Bty  clerk's  office,  as  prescribed  in  section  one  thousand  four  hundred 
■ixtj-'-seven  of  this  act. 

be  cx>imtj  clerk,  immediately  after  the  execution  and  recording  of  the 

1,  mast  enter  in  his  docket,  the  satisfaction,  or  partial  satisfaction,  of  a 

;meni  specified  in  a  certificate  so  filed,  as  required  by  law,  when  a  judg- 

it  is  ooUeoted,  by  virtue  of  an  execution.    If  a  mortgage,  specified  in  the 

ificate,  is  recorded  in  his  office,  he  must  caiAiel  and  discharge  the  mort- 

9  of  record,  if  it  is  satisfied  by  the  certificate ;  or,  if  it  is  only  partially 

ified,  he  must  make  a  minute  of  the  partial  satisfaction,  upon  the  record 

eof.     If  the  property  mortgaged  is  situated  in  a  county,  in  which  there 

ragiflter,  the  county  clerk  must  transmit  a  certified  copy  of  the  certifi- 

to  the  register,  who  must,  in  like  manner,  cancel  and  discharge  the 

tgsge  of  record,  or  make  a  minute  of  the  partial  satisfaction  thereof. 

clerk'tf  and  register's  fees,  for  performing  the  services  specified  in  this 

km,  must  be  paid  by  the  sheriff  ;  who  may  require  the  person  entitled 

deed  to  pay  him  the  amount  thereof,  before  the  deed  is  delivered. 

1464.  In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  prop* 
I  as  prescribed  in  this  article,  he  must,  when  he  redeems,  file  in  the 
ity  <derk*s  office^  or  deliver  to  the  sheriff,  as  the  case  requires,  the  fol- 
^g  evidence  of  his  right : 

A  copy  of  the  docket  of  the  judgment,  under  which  he  claims  the  right 
ideem,  duly  certified  by  the  county  clerk. 

Saoh  assignment  of  the  judgment,  which  is  necessary  to  establish  his 
L  An  assignment  so  filed  or  delivered  must  be  acknowledged  or 
«d,  and  certified,  in  like  manner  as  a  deed  to  be  recorded,  or  the  execu- 
thereof  most  be  proved,  by  the  affidavit  of  the  creditor,  or  of  a  witness 
etc ;  unless  it  has  been  filed,  and  entered,  as  prescribed  in  article  third 
Ue  first  of  chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy 
eof  mast  be  filed  or  delivered. 

An  affidavit,  made  by  him,  or  his  attorney  or  agent,  stating  truly  the 
remaining  unpaid  on  the  judgment,  at  the  time  of  claiming  the  right  to 


1466<  In  order  to  entitle  a  creditor  by  mortgage  lo  redeem  real  prop* 
^  as  prescribed  in  this  article,  he  must,  when  he  redeems,  file  in  the 
\tj  derk'a  office,  or  deliver  to  the  sheriff,  the  following  evidence  of  his 
t: 

A  copy  of  the  mortgage,  under  which  he  claims  the  right  to  redeem, 
'  certified  by  the  clerk  or  register  of  the  county. 

,  Each  assignment  of  the  mortgage,  which  is  necessary  to  establish  his 
L  acknowledged  or  proved,  and  certified,  as  prescribed  in  the  last  sec- 
for  an  assignment  of  a  judgment,  unless  it  has  been  recorded ;  in  which 
I  a  certified  copy  of  the  record  must  be  filed  or  delivered. 
,  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stating  truly 
iom  remuning  unpaid  on  the  mortgage,  at  the  time  of  claiming  the 
ftto  redeem. 

\4/6€m  In  dither  of  the  cases  specified  in  the  last  two  sections,  if  the 
an,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by  reason  of 
befaig  an  ezeoutor  or  administrator  of  a  person,  who,  if  living,  would  be 
ISad  to  redeem,  he  must  file  or  deliver,  with  the  other  papers  tVvexvAu 
Mbedy  a  certified  copj  or  aawom  copy  of  his  letters  teslanieiv\.)ir^  ^  o>i 
n  of  idmfnwfnrrfp" 
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g  14fi7.  Tlie  eberifl  to  whom  ona  or  luurs  papara,  speeifitd  ii 
toar  seutioas,  are  delivered,  must  keep  tbem  open,  at  bQ  reaBODtble  tlni 
during  the  period  allowed  lur  redernplian,  to  the  iiispeetioD  0/  s" 
inCereated.  Uu  muHt  have  all  Ibose  pupeiit  at  the  sheriff's  olll 
tiwee  when  he  is  required  In  attend  thereat,  for  the  purpose  of  eiubQl, 
creditors  to  redeem,  aa  prescribed  by  law ;  nod  he  must  die  them  hi  ^ 
county  clerk's  office,  wiihiB  three  dajB  aiter  the  eietutioo  of  the  deei 

g  146S.  A.  redemptioD  by  a  creditor  is  offeuted,  ouly  when  he  baa  pL 
all  the  money  required  M  be  ^id,  and  filed  or  delivered  all  the  fOfan,  11 
quired  to  be  filed  or  delivered,  aa  pcescribed  in  tliis  aniele ;  aad 
(it  lUiy  of  those  requiremeata  ja  void,  as  sgaiiist  a  person  who  ii 
snbsequentiy  to  redeem.  Where  a  redemption  is  thus  effected,  11 
tiie  redeeming  creditor  all  the  right,  title  and  interest,  wbiuh  the  purchw 
acquired  by  the  sale. 

g  14G9.  Where  a  redemption  19  made,  as  preacribeii  in  this  article, 
officer  or  other  person,  to  irhom  money  ia  paid,  or  a  puper  lb  delivered, 
the  purpoeo  of  effecting  tho  rederoptioti,  must  execute  and  deliver,  to  ' 
person  paying  the  money  or  delivering  the  paper,  a  certificate,  etatillfi 
the  facta  which  transpired  before  him,  vith  respect  to  the  redempt"' 

^  1470.  Such  n  certificate  may  be  auknoicledged  or  proved,  and 
in  Uke  manner  as  a  deed  to  be  recorded  in  the  county  where   ' 
■itnated.     The  recording  thereof,  in  the  office  of  the  cleric 
that  county,  in  the  boak  for  recording  deeds,  haa  the  same  el 
aubaequeut  purchasers  and  incumbrancera,  na  the  recording  0 

§1471.  [at«!il  ISSii.l  Immediately  after  the  expiratioD  tit  fi 
months  from  the  time  of  sale,  except  where  a  redemption  bos  li^  I 
en  the  last  day  of  the  BFleen  montba,  and,  in  that  caxe,  immedlklel; 
the  cx|Hratian  of  twenty-four  hours  from  the  last  I'edemption,  the  fl 
who  made  the  stile  must  execute  the  proper  deudor  deeds  m  order  toes 
to  Che  person  or  persons  eiititled  thereto  the  part  or  parts  of  the  pNf 
sold,  which  have  not  been  redeemed  by  the  judgment  debtor,  bbi 
dovisca  or  assignee.  The  deed  oonveye  to  the  grantee  tbereittke 
title  and  lDteii!Si  which  was  sold  by  the  aheriff.  Afler  tho  samealu' 
bean  recerded  tor  twenty  jeuia  in  the  county  where  the  renl  eBtnW 
Bted,  it  shall  be  preauinptive  evidence  of  the  facts  therein  atnted. 

S  1472.  If  any  part  of  the  property  renuuna  unredeemed  by 
ft  muat  be  convejed,  by  the  sheriff,  to  the  purchaser  upon  the  salt, 
irhere  the  ccrtitlcata  of  sale  has  been  assigned  ;  in  which  case,  it  m 
oonvayed  to  the  last  ussignee.     Any  part  or  partfl  of  the  propert} 

wbicb  have  been  rendered  [redeemed]  by  a  creditor,  must  t- — 

Ibe  sheriff,  to  the  last  redteming  creditor,  except  where  he  hi 
cerUflotlte  of  redemption,  or  has  executed  any  other  assignment  uf 
fille,  and  interest  in  the  property  redeemed  by  him  ;  i"    -'---'■ 
be  conveyed  to  the  last  asaignce. 

ig  1473.  Where  a  peraon,  entitled  to  a  deed,  dies  belora  thft 
the  deed,  the  sheriff  must  eietutfl  ao,;  deliver  the  dead  "  "■'■  ' 
adminiatraWr.     The  propeitv  so  conveyed  muat  be  held, 
ol  the  heirs  or  deviseea  of  the  de<:edeDt,  subject  to  the  dowar 
if  there  is  one ;  but  it  may  be  sold,  in  a  proper  case,  f>>r  the  ~ 
debts,  in  the  same  manner  as  land,  whereof  be  died  seined. 
S  J474.  Before  an  atsignee,  or  bia  eiecoloc  or  adminiitrati 
10  «  deed,  as  prescribed  in  the  laal,  xwo  aao-ioiffl,  tsjitt  lasut^      .__ 
rbiah  tbm  deed  i»  olumed,  inui\  be  »c1uiQ«\<&Vi'^  «t  v™'^*'^** 


»  REDEMPTION.  f»  U7ft-1478 


lik»  manner  as  a  deed  to  be  reoorded  in  the  county  irhero  the  property  !■ 
fcnated,  and  muai  be  filed  in  the  office  of  the  clerk  of  that  county. 

§  1476.  Where  a  sheriff  dies,  is  removed  from  office,  or  becomes  other* 
ae  disqualified  to  act,  at  any  time  after  making  a  sale  of  real  property,  by 
rtne  of  an  execution,  the  property,  or  a  distinct  parcel  thereof,  may  be 
deemed,  by  paying  the  necessary  money,  and  delivering  the  necessary 
pera,  to  his  under-sheriff,  who  must  also  execute  and  deliver  the  proper 
ed  or  deeds  of  property,  not  redeemed  by  the  judgment  debtor,  his  heir, 
▼isee,  or  grantee.  If  the  under-sheriff  also  dies,  is  remored  from  office, 
becomes  otherwise  disqualified  to  act,  the  property  may  be  redeemed,  by 
,^ng  the  necessary  money,  and  delivering  the  necessary  papers,  to  the 
eriff*8  successor  in  office,  who  must  also  execute  and  deliver  the  proper 
ed  or  deeds.  The  under-sheriff  or  the  sheriff's  successor,  as  the  case  re- 
lires,  possesses'  all  the  powers,  and  is  subject  to  all  the  duties  and  liabili- 
m  of  the  sheriff  who  made  the  sale,  touching  the  redemption  and  convey- 
ce  of  property  sold,  and  the  proceedings  relating  thereto :  and  each  pro- 
uon  of  law,  regulating  those  proceedings,  and  applicable  to  the  sheriff 
10  made  the  sale,  is  applicable  to  his  under-sheriff  or  successor.  This 
Btion  applies  where  a  sale  was  made,  either  before  or  after  this  act  takes 
!ect. 

S  1476.  Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
iaer*sheriff,  or  a  deputy-sheriff,  in  behalf  of  the  sheriff,  money  requii^  to 
I  paid,  or  a  paper  required  to  be  delivered,  to  the  sheriff,  in  order  to  effect 
rodemption,  as  prescribed  in  this  article,  at  any  time  before  the  last  day 
the  fifteen  months  from  the  time  of  the  sale,  may  be  paid  or  delivered, 
ther  to  the  sheriff,  or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the 
fe. 

(  1477.  Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a 
fson  specially  appointed  by  the  court,  as  prescribed  in  section  one  thou- 
nd  three  hundred  and  sixty-two  or  section  one  thousand  three  hundred 
id  eighty-eight-  of  this  act,  it  may  be  redeemed,  as  prescribed  in  this  ar- 
de,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows : 

1.  Honey,  required  lo  be  paid,  or  a  paper,  required  to  be  delivered,  to 
a  sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this  article,  at 
ly  time  before  the  last  day  of  the  fifteen  months  from  the  time  of  the 
le,  must  be  paid  to  the  officer  who  made  the  sale ;  unless  the  person 
titled  to  redeem,  his  agent  or  attorney,  files  with  the  clerk  of  the  county, 
th  the  paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the  sheriff, 
r  the  purpose  of  effecting  the  redemption,  bis  affidavit,  to  the  effect,  that 
e  officer  is  dead ;  or  has  been  removed ;  or,  where  he  is  a  coroner,  tbut 

is  no  longer  in  office ;  or  that  after  diligent  search,  the  affiant  has  been 
table  to  find  him  within  the  county ;  in  which  case,  the  money  may  be 
id  into  court,  by  paying  it  to  the  county  treadurer,  to  the  credit  of  the 
use,  with  like  effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the 
t/er. 

2.  The  provisions  of  section  one  thousand  four  hundred  and  fifty-five  of 
is  act,  apply  to  a  redemption,  upon  a  sale  made  as  prescribed  in  this  sec- 
o ;  and  the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
neln  required  to  attend.  If  he  is  not  present,  the  redemption  may  be 
ected,  as  prescribed  in  that  section,  for  redemption  in  a  case,  where  the 
m  of  office  of.  the  sheriff,  who  made  the  sale,  lias  expired. 

J  1478.  If,  when  the  period  for  redemption  expires,  a  coroTket.  or  «l^x- 
I  wpeaaJJj  appointed  by  the  court,  who  has  sold  real  prop^tl^,  ^1  tvt\m% 
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or  I1B8  been  removed,  or,  id  the  caee  of  t  oor 
iF  hfl  is  no  longer  iu  efficc,  (he  court  muat,  upon  the  applicatioa  of  1  pi 
eatitkd  U>  ■  deed,  appoint  b  pereoa,  (o  execute  Cbe  deed  Bccordicglj. 

ARTICLE  rv. 
lUinBBW  ras   Fjilitbi   or   Titlk   tci    Rkal  PiiopEBtT   hold  ±tai  n 

rOROK    CSNTBIBOTIOH. 

I  1479.  When   evicted   pDFcliixer   may       J  UlS.  U.;  wbsn  pnrt  onHer  nil 
recover  pnrchftpe- money.                   Ufa.  Order  fif  contrlbnLion. 
MSB.  Hemcdj   of  ]udgmPBl  credilor  l**l.  Conlnbr"—     ■■ ' — 

1481.  COBliibiitlciu'  between  ooaen  of  14as.  Beqalsil 

— al  property.  1480.  Eolcj  n 


r  origlul  JDdgDHl 
to  pceHTve  ina  1 


g  1479.  The  porchaser  of  real  property,  Botd  by  virtue  of  an  esecMl 
Ilia  heir,  devisee,  grantee,  or  msiguee,  who  is  aviated  from  the  posaeM 
thereof,  or  agaioat  vhoro  judgment  ia  rendered,  in  an  aetion  to  reoorer 
eame,  maij  reuover  cbe  pure  base- mo  uej,  iritb  interest,  from  the  perMO 
whose  twneGt  the  property  waa  sold,  where  the  judgmeut  waa  rBnijBr«d 
Liie  evictioD  oiMiurred,  ia  coDsequence,  either  : 

1.  Of  any  irreguiarity  in  the  profeediugs  conoerniug  the  sale ;  «r 

S.  Ot  the  judgment,  upon  whi'.h  the  eieciitioa  nna  issued  being  tu» 
or  raveraed,  or  eet  aside  for  irregularity,  or  error  in  faut, 

S  1480.  Where  final  judgment  ia  rendered,  against  the  defeodant,  la 
■otion  apeoiGeil  in  subdiviaion  Hntt  of  the  last  section,  the  judgment, 
virtue  of  vhich  the  sale  oaa  made,  remains,  in  his  favor,  valid  and  effeol 
^alnat  the  judgment  debtor  therein,  his  ejecutoc,  administrator,  bdi 
devisee,  for  the  purpose  of  collecting  the  sum  p^d  on  the  enle,  with  in 
•Bt.  He  may  iiccordingly  have  a  further  eteciition  upon  t{iiit  judgme 
but  the  eiecutioQ  does  not  uffeat  a  puruhnaer  in  good  faith,  or  an  ioci 
brancer  by  mortgage,  judgment  or  olherwiae,  whose  titie  or  wb-^wi  iooi 
brance  accrued  before  the  actual  levy  thereof. 

g  1481.  Where  the  real  property  of  (wo  or  more  pernons  ia  liabU 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more  than  a 
proportion  thereof,  bos  been  collected,  by  a  sale  of  the  real  properly  of 
or  more  of  them,  by  virtue  of  an  execution  issued  upon  the  jadgmeot ; 
person  so  aggrieved,  or  hia  executor  or  administrator,  may  maint^ 
action,  (o  compel  a  just  and  equal  contribution  by  all  the  persons,  wl 
real  property  ought  to  contribute  as  preaciibed  in  the  neit  section  bntoi 

g  14&S.  Where  the  heir,  devisee,  orgrantee,  of  n  judgment  debtor,  1 
ing  an  abaolute  title  to  a  distinct  purcel  of  real  properly,  sold  by  virtM 
an  execution,  redeems,  as  prescribed  in  section  one  thousand  four  band 
and  fifty-eight  of  Ibis  act,  the  properly  sold,  or  any  part  or  parts  Iha 
separately  sold,  which  include  his  property  ;  he  may,  in  like  manner  n 
lain  an  actioa,  id  compel  n  just  and  equal  contribution  by  those,  irho  1 
the  residue  of  the  property  thus  redeemed. 

g  14B3.  Where  an  acdon  ia  brought,  as  prescribed  in  tlje  last  twoi 
OooB,  the  real  property  is  liable  Co  contribution  in  the  following  order! 

1.  If  it  coroprisea  different  undivided  shures  or  distinct  parcels,  «1 
hate  been  conveyed  by  the  judgment  debtor,  they  are  liable  in  buucomI 
oommeocing  with  the  portion  last  conveyed.  1 

2.  IF  it  comprises  different  undivided  shares  or  distinct  parcel*,  wl 
lure  been  sold   by  virtue  of  two  or  more  eiecationa,  they  are  liable  inl 

aaaaioii,  <!ommenciog  with  l^e  ^rtAOu  aold  under  the  last  and   yuu^l 
juftgment. 


«TO  EXECUTION  AGAINST  THE  PERSON.      §§  1484-1487 

8.  If  it  oomprises  different  undivided  shares  or  diKtinot  parcels,  some 
of  which  haye  been  cony  eyed  by  the  judgment  debtor,  and  some  of 
vhich  haye  been  sold  by  yirtne  of  one  or  more  executions,  they  are  re- 
spectively liable  in  succession,  according  to  the  order  prescribed  in  the 
tni  and  second  subdivisions  of  this  section. 

§  1484.  For  the  purpose  of  enforcing  contribution,  as  prescribed 
in  the  last  section,  the  eourt,  in  which  the  action  is  brought,  may,  and 
in  a  proper  case,  must,  permit  the  plaintiff  to  use  the  original  judg- 
ment, and  to  collect,  by  an  execution  issued  thereupon,  out  of  any  real 
property  snbjeot  to  the  lien  thereof,  the  sum  which  ought  to  be  con- 
tributed by  that  property.  For  that  purpose  the  lien  of  the  original 
judgment,  upon  that  real  property,  when  preserved,  as  prescribed  in 
Hhb  next  section,  continues,  for  the  term  prescribed  in  sections  one 
fehimsand  two  hundred  and  fifty-one  and  one  thousand  two  hundred  and 
flifty-ffye  of'  this  act,  to  the  extent  of  the  sum,  which  ought  to  be  so 
3ontribnted,  notwiUistanding  the  payment  made  by  the  party  seeking 
jontribntion. 

§  1485.  The  lien  of  the  original  judgment  may  be  preserved,  as 
>rescribed  in  the  last  section,  by  filing,  in  the  clerk's  office  of  the 
eonnty  where  the  real  property  is  situated, within  twenty  days  after  the 
payment,  for  which  contribution  is  claimed,  an  affidavit,  in  behalf  of 
he  person  aggrieved,  stating  the  sum  paid,  and  his  claim  to  use  the 
adgment  for  the  reimbursement  thereof,  with  a  notice,  requiring  the 
l^k  to  mak3  the  entries  specified  in  the  next  section.  But  the  lien 
9  not  preserved,  as  against  a  grantee  or  mortgagee  in  good  faith,  for  a 
alnable  consideration,  without  notice,  and  before  the  entries  are  ac- 
uaUy  made. 

§  1486.  On  filing  the  affidavit  and  notice,  the  clerk  must  make, 
ipon  the  docket  of  ti^e  judgment,  an  entry,  stating  the  sum  paid,  and 
ihat  the  judgment,  is  claimed  to  be  a  lien  to  that  amount.  Where  it  is 
lesired  to  preserve  the  lien,  upon  property  sitnated  in  two  or  more 
lounties,  a  similar  affidavit  and  notice  must  be  filed  with,  and  a  simi- 
lar entry  made  by,  the  clerk  of  each  county. 

TITLE  m. 

Execution  against  the  person, 

I  U87.  In  what  cases  execution  may  be  §  1492.  New  execution  may  issue  after 

issued  against  the  person.  escape. 

1488.  Id.;  against  a  woman.  1493.  Id.;  when  debtor  dies  charged 

1489.  When  execution  against  property  in  execution. 

must  be  first  issued.  1494.  Id.;  when  creditor  discharges 

U90.  Simultaneous   executions  not  al-  debtor  after  thirty  days. 

lowed    against    property    and  1495.  New  execution   not  to  be  en- 

person.  forced  against  real  property 

1491.  Id ;    when    debtor     has     been  sold,  etc. 

token. 

§  1487*  Where  a  judgment  can  be  enforced  by  execution,  as  pre- 
^bed  in  section  one  thousand   two  hundred  and  forty  of  this  act,  an 

E:eoution,  against  the  person  of  the  judgment  debtor,  may  be  issued 
ereupon,  subject  to  the  exception  specified  in  the  next  section,  in 
lither  of  the  following  cases  : 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends  upon 
tie  nature  of  the  action. 

2.  lam'd  1879.J    In  any  other  case,  where  an  oxdex  ol  atTe^\»\i"a.^ 
isea  gTBBted  and  executed  in  the  action,  and,  if  it  was  exeGuVie^«i.%^'flisaN 
e  judgment  debtor  where  it  has  not  been  vacated. 
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i 

^H  ^  148a  [ain'd  1ST9.]    Bnt  nu  executioocauii'iC  be  iasucil  againnl  tlw 
^^HpfliKOD  of  n  voninu,  unless  an  order  at  nrreat  hna  been  graiiled   ~  ' 
^^Rnted  in  the  bcUciu,  anil,  if  it  was   exeoated  sgaiuaC   tlie   ' 
^^■debt*"'.  has  not  been  yacuted. 

§  1489.  Unjesa  the  judgment  debtut  is  aotnall?  confined,  witboid 
huTing  been  admitted  to  the  liberties  of  tlie  jail,  bj(  virtue  of  an  exMO^ 
tion  against  liis  ppracin,  issued  iti  aQothec  notion,  or  of  an  order  ot 
arrest  oi  a  snixender  by  bis  boil,  iu  the  same  ootion,  an  eiecntiini 
against  bis  person  cannot  be  issued,  nntil  an  execution  against  Idt 
property  has  been  returned,  wliollj  or  partly  m^aatisfied.  It  ha  isk 
resident  of  the  State,  the  execution  against  his  properly  must  have becBi 
issued  to  tlie  county  where  he  resides. 

^1400.  An  execution  i^ainat  the  person  of  the  judgment  debtol 
uiinnut  be  issued,  without  leave  of  the  court,  while  an  eieuutiou  ngainsl 
his  property,  issued  in  the  same  actioD,  remuiis  unretumed  ;  and  ai 
eXBCnlion  against  his  property  cannot  be  issued,  without  leave  of  lln 
court,  while  on  execution  against  his  person, issued  in  the  same  adioD 
rem  oins  nnr  eturued . 

g  1491.  Where  a  judgment  debtor  has  been  taben,  and  remains  it 
,  „.iatody,  by  virtue  of  on  execution  against  bis  person,  another  el"i " 
J^a  cannot  beisfiued,  in  the  same  aftion,  against  bis   person  l>r  1 
property,  except  in  a  case  specially  prescribed  by  law, 

§  14S3.  If  a  judgment  debtor  escapes,  after  having  been  taken,  k 
virtue  of  an  execntion  agairat  bis  person,  he  may  be  retaken,  by  vIrtS 
of  BiLewexeontion  a^^st  his  person;  or  an  execution  aganuit  \ 
property  may  bs  issued,  as  if  the  execution,  by  virtue  of  which  he  *1 
taken,  bad  been  returned,  without  his  having  been  taken. 

§  1493.  Where  a  judgment  debtor,  who  has  been  tnheu  bj  virtn*! 
"'-~u  agitinnthiH  person,  dies  while  in  oust ody,  anew  eieentio 


I 


» 


against  his  property  uiuy  be  issued,  as  if  th<  .    .      -     - 

which  he  was  taken,  had  been  returned  without  his  having  been  tiiktt 

514B4.  At  any  time  after  a  judgment  debtor  has  remained  inca 
y,  by  virtue  of  an  execution  against  his  person,  for  the  epacA  i 
thirty  dnyi.  the  judgment  oreilitor  may  serve  npon  the  sberifE  awHUi 
notice,  leqlliriDg  him  to  discbaixe  the  judgment  <lebtor  frnm  cuslAd] 
._  .. ,  .. .=  ._      ,.,.         _  __  . . .  ,.._  -^^^i^ 


by  virtue  of  the  execution.     Whereupon  the  sheriff 
judgment  debtor,  and  return  the  exectition  ai^cordingty.     After  ...  __ 
of  such  a  notice,  another  execution,  ngunst  the  person  of  the  judgnM 
debtor,  cannot  beisBiied  upon  the  judgment;  but  after  hia  diBcbai)l«t  f""^ 
judgment  creditor  may  otherwise  enforce  the  judgment,  as  if  Uie  t. 
puiion,  from  which  he  was  diBohargsd,  had  been  returned,  witliont. 
hiiving  been  taken. 

g  1405.  A  new  execution  against  property,  issued  in  a  cose  apwil 
in  tiie  lii^t  two  sectirms.  cannot  be  enforced  against  an  Interest  ia  ( 
property,  incl  a  ding  n  chatielrfal,  which  was  purchased,  in  Rnod  W 
ftoiii  tJjejji'igiiipat  debti-ir,  a  ler  the  recovery  of  the  jndgmewt  tui 
w/j/e/j  it  is  issiipd;  or  whicli  whh  Bii\d\i-j  "j\tW "  "'  --     -        --   -     ■  - 

apoa  a  previoiia  or  enbReqnenl  iui^mneiA. 


CODE  OF  CIVIL  PROCEDURE. 

PART  2. 

[OHAFTEB  178   OP  THE  LaWS  OP  1880.] 

ACT  SUPPLEMENTAL  TO  THE  CODE  OF  CIYIL  PRO- 
CEDURE. 

Passed  May  6, 1880  ;  three-fifths  being  present. 

I  Peicyptje  of  the  State  of  Neio  York,  represented  in  Sen- 
ate and  Assembly,  do  enact  asfoUoios  : 

cnoN  1.  The  act,  entitled  ''An  act  relating  to  courts,  officers  ofins- 
and  civil  proceedings,"  passed  June  2, 1876,  is  hereby  amended  by 
ing  oat  section  fourteen  hundred  and  ninety-six  thereof,  and  by 
Qg,  after  section  fourteen  hundred  and  ninety-fiye  thereof,  as  fol- 
,  that  is  to  say : 

CHAPTER  XrV. 

DIAL    PBOVISIONS    REGULATING     ACTIONS    RELATING 

TO  PROPERTY. 

IlE  I. — ^Actions  BEiiATiNG  to  beui  pbopebtt. 
LlB  XL — Actions  wsLxnuo  to  chattels. 

TITLE  L 

Actions  rdaiing  to  reed  'property, 

!Ia:  1.  Action  to  recover  real  property. 
3.  Action  for  partition. 

3.  Action  for  dower. 

4.  Action  to  foreclose  a  mortgage. 

6.  Action  to  compel  the  determination  of  a  claim  to  real  property. 

6.  Action  for  waste. 

7.  Action  for  a  nuisance. 

8.  Other  actions  relating  to  real  property. 

9.  ProYlsions  applicable  to  two  or  more  of  the  actions  specified  in  this 

title. 

ARTICLE  FIRST. 
Action  to  becoveb  beal  Pbopbbtt. 


3.  Plaintiff  may  recover  damages        g  1503. 

with  the  land. 
r.  Bents  and  profits  to  be  included 

in  damages. 
).  Mortgagee  cannot  maintain  ac^ 

tion. 
).  Action  cannot   be    maintained 

for  dower. 
\.  Separate  action  by  joint  tenant 

or  tenant  in  common. 
.  Grantee  of  lands  hold  adversely 

may  maintain  action. 
!.  Against    whom     action    to   be 

bM>aght 
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Who  may  be  Joined  as  defend- 
ants. 
When  action  may  be  brought 

for  non-payment  of  rent. 
Id.;  when  right  of  re-entry  is 
reserved  iv.v  want  of  distress. 
1506.  Action  agaiiiKt    tenant  ;    when 
proceedings  to  be  stayed 
Id.;  amount  of  rent  in  arrear  to 
be  stilted  in  judgment. 
,  1506.  Id.;  when  possession  to  be 
restored  to  detcudaut. 
1509,  Id.;  use  of  property,  wlieM  %«V. 
oft  againaC  xQut. 


1504. 
1505. 


1507. 
1508. 


§  1496.  In  an  addon  to  Tecover  real  property,  or  the 
tllereof,  the  plaintiff  may  detnuud  in  his  complaint,  and 
ooBB  recovei,  damages  for  witliholdiug  the  property.    - 

g  1407.  TliDBe  damages  include  the  rents  and  proBts  or  the  idi 
of  the  iiae  und  ooonpation  of  the  property,  where  either  can  leg^^ 
recovered  by  the  plaintiS. 

§1488.  A  mortgagee,  or  hia  nasigneo  or  other  representative,  N 
I    not  niaint^n  sach  tut  action,  to  recover  the  mortgaged  premises, 
K     g  1489.  Bnoh  an  action  cannot  bemaintamed,  in  the  case  whaMi 
^  action  for  dower  may  be  maintained,  as  prescribed  in  article  Uiird. 
thin  title. 

§  1500.  Where  two  or  more  persoDS  are  entitled  1 
ol  real  property,  as  joint  tenants  or  tenants  in  common,  aue  or  1 
of  them  may  maintain  such  an  action,  to  recover  bis  or  theit 
divided  shares  in  the  proportj,  in  any  case  where  sach  an  action  m 
be  maintained  by  all. 

§  1601.  [ma'd  1882.]    Such   an   action  may  be  maintained  by 
grantee,  bis  heir  or  devisee  in  the  name  of  Uie  grantor,  or  his  b'' 
where  the  conveyance,  nnder  Mliioh  he  claims,  ia  void  beoanse 
property  conveyed   was  held  adversely  to  the  grantor.     The   plul 
most  be  allowed  to  prove  the  facts  to  bring  the  case  within  this  i 
tion.     In  sucb  an  a.ction,  a  judgment  againrit  the  plaintiff  shall 
award  costa  to  the  defendant ;  bnt  when  the  defendant  is  entitled' 
ooHts,   as  prescribed  in  eection    three  thousand    two  hundwd 
twenty-nine  of  this  act,  they  nia.v  be  taxed,  and  the  person  who  t 
*'  tained  the  action  in  the  plaintiS'K  name  may  be  compelled  to  pM' 
3  as  prescribed  in  seotion  three  thoasaud  two  hundred  and  RN 

§  1602.  Wbeie  the  oomplunt  demands  judgment  for  the  ii 

possession  of  the  property,  if  Ibe  property  is  aotnally   ouonpisl^ 
'    oocnpant  thereof  raU8t  be  made  defendant  in  the  action.    If  it  is  "* 
'f '  ooonpied,  the  action  must  he  brought  against  some  person  eia 
-  aota  of  ownership  thereupon,  or  churning  title  thereto,  or  an  ii 

therein,  at  tbe  time  of  the  commencement  of  the  action. 

gl603.  In  either  o!  tbe  oaaeHspeciGed  in  tbe  last  section,  any  4 

j>i!rson  olaiming  title  to,  or  the  right  of  tbe  posaession  of,  titl 
I.  JToperty  songht  to  be  recovered,  as  landlord,  remainder 

ioaer,  or  otherwise,  adverse^;  to   tbe  plaintiS,  maybe  it 

ladiat  ia  aa  action  tixeielor. 
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§1504i  When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant 
raerying  rent,  or  upon  a  lease  of  real  property,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right  by  law 
to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain  an  action 
to  recover  the  property  granted  or  demised,  without  any  demand  of 
the  rent  in  arrear,  or  re-entry  on  the  property. 

§1605.  Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor 
or  lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
ehattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the  re- 
entry may  be  made,  or  an  action  to  recover  the  property  demised  or 
granted,  may  be  maintained,  by  the  grantor  or  lessor,  or  his  heir,  de- 
visee, or  assignee,  at  any  time  after  default  in  the  payment  of  the 
rent ;  provided  the  plaintiff,  at  least  fifteen  days  before  the  action  is 
commenced,  serves  upon  the  defendant  a  written  notice  of  his  inten- 
tion to  re-enter,  personally,  or  by  leaving  it  at  his  dwelling  house  on 
the  premises,  witii  a  person  of  suitable  age  and  discretion;  or,  if  the 
defendant  cannot  be  found  with  due  dilig  nee,  and  has  no  dwelling 
honse  on  the  premises,  whereat  a  person  of  suitable  age  and  discretion 
Mn  be  found,  by  posting  it  in  a  conspicuous  place  on  the  premises. 

§  1506.  At  any  time  before  final  judgment  for  the  plaintiff  is  ren- 
dered, and  the  judgment-roll  is  filed,  in  an  action  brought  as  pre- 
scribed in  either  of  the  last  two  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the  rent 
then  in  arrear,  with  interest  and  the  costs  of  the  action  to  be  taxed  ; 
md  thereupon  the  complaint  must  be  dismissed. 

f  1507.  In  such  an  action,  a  verdict,  report,  or  decision  in  favor  of 
(he  plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff,  or, 
ttjndgment  is  taken  by  default,  the  amount  thereof  must  be  ascer- 
tiined  by  or  under  the  direction  of  the  court ;  and,  in  either  case,  it 
inut  be  stated  in  the  judgment. 

§1508.  At  any  time  within  six  months  after  possession  of  t&e 
poperty,- awarded  to  the  plaintiff  iu  such  an  action,  has  been  delivered 
bbim,  by  virtue  of  an  execution  issued  upon  a  judgment  rendered 
flurein,  the  defendant,  or  any  person  who  has  succeeded  to  his  inter- 
■t^  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof,  who  was  not  in 
BDKession  when  final  judgment  was  rendered,  may  pay  or  tender  to 
BM  plaintiff,  or  his  executor,  administrator,  or  attorney,  or  may  pay  into 
ftmrt,  for  the  use  of  the  person  so  entitled  thereto,  the  amount  of  rent 
b  arrear,  as  stated  in  the  judgment,  and  the  costs  of  the  action,  with 
bterest,  and  all  other  charges  incurred  by  the  plaintiff. 

§  1509.  Within  three  months  after  making  the  payment  or  tender, 
file  person  who  made  it,  or  his  representative,  may  apply  to  the  court 
foan  order  that  possession  of  the  property  be  delivered  to  him  ;  and 
ftffenpon,  upon  proof  of  the  facts,  and  payment  of  the  sum  due  by 
iBtton  of  rent  accruing  since  the  judgment  was  rendered,  and  upon 
•ompliance  with  all  other  terms  to  be  complied  with  by  the  grantee  or 
kttee,  to  the  time  of  the  application,  the  court  must  make  an  order, 
Erecting  that  possession  of  the  property  be  delivered  to  the  applicant 
iho  shall  hold  and  enjoy  the  same,  without  any  new  grant  or  lease 
fhveof,  acoording  to  the  terms  of  the  original  grant  or  lease.  Notice 
pfflieapplioation  must  be  served  upon  the  plaintiff's  attorney. 

pdlOLif  possession  of  the  property  recovered  has  been  Ae\\NeteQi\^\?£iRk 


1611-161B         KKGOVERING  REAL  PROPERTY, 


pliiintitr,  by  Fictue  of  aa  eie«ution  iaaucd  upoD  a  jadgmeat  in  Ibe  ictioK: 
the  order  niufit  pnivide  Tor  eblling  off  the  Bum  which  the  pJaintifT  bat  nud^ 
or  whicli  ha  might,  witliout  wilful  negleci,  lime  made,  of  (he  propertj 
baling  tbu  posaessioD  thereof,  Bgainac  the  rent  accruing  utter  the  judgniavi 
WRB  rendered,  and  far  re-imburBunjetit  to  the  applicunt  of  the  bulnnce,  i 
an;,  of  the  Hum  paid  into  court  b;  him,  after  makiug  the  aet-off  preBcril>«a 
In  this  Esction. 

§  1611.  The  camplaint  must  deacribe  the  propertf  claimed  with  cois. 
tnou  certainty,  by  eettiug  forth  the  name  of  the  township  or  tract,  and  the 
number  of  the  lot,  if  there  is  any,  or  ia  some  other  appropriate  manner;  m 
(bat,  front  the  description,  poaseBSion  of  the  property  claimed  may  ha  d» 
Ijvercd,  where  the  plaiatiff  ia  entitled  thereto. 

g  1612.  A  defeudaut  in  an  action  to  recover  real  property  or  the  possW'  , 
lion  thereof  may,  at  any  time  before  auBwering,  upon  an  uffidiYit  lh>t  aii- 
dence  of  tlie  authority  of  the  pkintifTa  attorney  to  camiueoce  the  action  llM 
ot  been  aened  upon  him,  apply,  upon  notice,  to  the  court  or  judge  ihecuf, 
□r  an  order  directing  the  attorney  to  produce  such  evidence. 

g  1613.  Upon  euch  an  application,  the  court  or  judge  muat,  in  a  proper  ' 
oaae,  make  un  order,  requiring  the  plaintitTs  attorney  lo  produce,  la  direewl  [ 
dierein,  evideuie  of  his  authority  to  uommenoo  the  action,  aud  atayingtU  ' 
Uraceedinga  thereiu,  on  the  part  of  the  plaintiff,  until  the  evidenee  iapn- 
iuced. 

§  1514.  Any  written  request  of  tlie  plaintiff  or  hia  agent  to  the  pllinlifl 
itttirney,  lo  commence  the  action,  or  any  wrinen  reco^itlou  of  hia  anlh«- 
i^  ao  to  do,  vei'ified  by  the  affidavit  oF  the  attorney,  or  any  other  comj 
VitnsBs,  IB  sufficient  presumptive  eiideni^e  of  such  authority 

§  1516.  Where  the  action  ia  bronght  by  a  tenant  in  common,  or*  j/M 
tenant,  againet'bis  co-tenant,  the  pliiintiff,  beaidea  proving  hie  right,  mr" 
•lao  prove  that  the  defendaot  actually  ouated  him,  or  did  Bome  other  i 
•moDuting  to  a  total  denial  of  hia  right. 

g  1616.  Where  there  are  two  or  more  defendants,  and  it  is  alieMdil" 
the  answer  of  either  of  them,  that  be  ocoupiea  in  aereralty,  or  that  It  ud 
one  or  more  of  hia  co-defendauts  occupy  jointly,  one  or  more  distinct  [itf* 
obIb,  and  that  one  or  more  other  defeudaula  poaseaa  other  parcels,  iu  leM' 
Itlty  or  jointly,  the  uourt  may,  in  its  discretion,  upon  the  applioatioa  otikd 
■plaintiff,'  and  upon  auch  terms  aa  justioe  ceijuirea,  direct  that  the  wti  "  "■' 
4ivided  into  aa  many  actions  aa  are  necessary.  If  the  action  is  not  K 
ded,  and  it  appeara,  upon  the  trial.  Chit  the  allegation  ia  true,  the  \s]i 
Vust,  before  the  evidence  ia  closed,  elect  against  which  defeada 
defendants  he  will  proceed  ;  and  a  judgment  diaoiuaaing  the  complaint 
Ihereupoa  be  rendered,  in  favor  of  the  othor  defeudatita. 

g  1517.  The  last  aeolion  does  not  apply  lo  a  caae,  where  two  or 
Mendania  occupy  different  apartments  in  n  building.  In  euub  an 
-Ml  aotioD  to  recover  the  building  and  ita  curtilage,  the  plaintiff  i«  u 
to  judgment  jointly  agaiust  all  the  defendants  who  are  liable  to  him. 

g  leiB.  Section  one  thoneand  five  hundred  and  sixteen  of  thia  aoldrtl' 
not  apply  to  a  case,  whereone  or  more  defendants,  answering  oa  thwdP' 
presented,  hold  under  another  defendant,  and  the  plaintiff  electa  to  pi  *' 
■giinat  the  litter,  subject  to  the  rights  and  interests  of  the  furiner.  ll 
<:ise,  Ibe  proceedings  against  the  dateudtnta  so  anaweriug  must  ba  i._, .  . 
hV  fin»?  judgment ;  and  if  Ihe  pUraiiS  ietwia™^Tv*\ '-jvA^mBnl  ajatal  I 
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the  defendant,  under  whom  they  hold,  the  judgi^ent  oper&tes  as  a  tran&fer, 
(0  the  plaintiff  of  that  defendant's  right,  title,  and  interest,  and  the  costs  of 
the  defendant  or  defendants  so  answering  are  in  the  discretion  of  the 
wort. 

§  1619.  *A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  in 
action  specified  in  this  article,  must  specify  the  estate  of  the  plaintiff  in  the 
property  recovered,  whether  it  is  in  fee,  or  for  life,  or  for  a  term  of  years, 
stating  for  whose  life  it  is  or  specifying  the  dutatiou  of  the  term,  if  the 
estate  is  less  than  a  fee. 

§  1620.  If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
trtiele,  expires  after  the  commencement  of  the  action,  but  before  the  trial, 
uidhe  would  have  been  entitled  to  recover,  but  for  the  expiration,  the  ver- 
dict, report,  or  decision  must  be  rendered  according  to  the  fact ;  and  the 
plaintiff  is  entitled  to  judgment  for  his  damages  for  the  withholding  of  the 
property,  to  the  time  when  his  right  or  title  so  expired. 

§  1621.  The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the  qualification 
that  the  court  may,  in  its  discretion,  proceed  as  prescribed  either  in  that 
title  or  in  the  next  two  sections. 

{ 1622.  Where,  upon  the  death  of  a  party,  different  persons  succeed  to  the 
<l6ocdent*8  title  to,  or  interest  in,  different  distinct  parcels  of  the  property 
Bought  to  be  recovered,  the  court  may,  upon  motion,  and  upon  such  terms 
tt  justice  requires,  direct  that  the  action  be  divided  into  as  many  actions  as 
are  necessary ;  and  that  the  successor  to  the  title  or  interest  of  the  dece- 
dent, to  or  in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant 
aa  the  case  requbes,  in  the  action  relating  thereto. 

§  1623.  Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  pn^rty,  and,  upon  the  death  of  a  party,  different  persons  succeed  to 
the  decedent^s  right  to  or  liability  for  those  damages,  and  to  his  title  to  or 
interest  in  the  property,  the  court  may,  aipon  motion  made  upon  notice  to 
the  persons  to  be  affected,  and  upon  such  terms  as  justice  requires,  direct 
the  action  to  be  divided  into  two  actions,  one  to  recover  the  possession  of 
^property,  with  the  rents  and  proiits  thereof  accruing  after  the  deced- 
ent's death;  the  other  to  recover  the  damages  accruing  before  his  death; 
uul  that  the  successor  in  interest  of  the  decedent,  with  respect  to  the  cause 
^  action  in  each  action,  be  substituted  as  plaintiff  or  defendant  therein,  as 
the  case  requires. 

S 1624.  Except  in  a  case  where  it  is  otherwise  expressly  prescribed  in 
this  act,  a  final  judgment  in  an  action  specified  in  this  article,  rendered  upon 
the  trial  of  an  issue  of  fact,  is  conclusive,  as  to  the  title  established  in  the 
action,  upon  each  party  against  whom  it  is  rendered,  and  every  person 
claming  from,  through,  or  under  him,  by  title  accruing,  either  after  the 
jti^giient-roll  is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is  tiled 
0  the  proper  county  clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

§  1626.  The  court,  at  any  time  within  three  years  after  such  a  judgment 
>>  rendered,  and  the  judgment-roll  is  filed,  upon  the  application  of  the  party 
againet  whom  it  was  rendered,  his  heir,  devisee,  or  assignee,  and  upon  pay- 
mt  of  all  costs,  and  all  damages,  other  than  for  rents  and  profits  or  for 
Ve  tad  oocupation,  awarded  thereby  to  the  adverse  party,  must  make  an 
fdar vacating  the  judgment,  and  granting  a  new  trial  in  the  action.  The  ' 
vpon  a  like  application,  made  within  two  years  after  l\\e  &evioiv(\  ^\i«X 
It  if  reod^ridf  Mnd  the  judgment-roll  ia  filed,  may  maVe  uv  ot^^i 
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THOatiag  the  Mcond  judgment,  siitl  granting  s  new  trial,  upon  tbe  like  term 
If  ;t  ta  BftLisSed  ihni  juatice  will  lie  thereby  promoied,  and  the  rigbis  of  ll 
parties  motv  satisfactorily  aat-ertaiDeil  and  estubliBhed.  Not  more  than  tw 
new  tiiild  shuil  bu  graateij  under  tliia  eection. 

g  lB2fi.  A  finul  jud^iueat  fur  llie  plaintiff,  reniiered  in  3D  aolion  spec&e 
■In  Ihia  article,  otherwise  ihim  npoii  the  Lrial  of  on  issue  of  fact,  ia,  uft( 
tb«  GzpirBtioiL  of  (hree  jears  frani  the  filing  of  the  judgment-roll,  conclusli 
vpoQIhe  defendanl,  and  cverj  person  claiming  from,  through,  or  under  bin 
bj  title  accruing,  either  after  the  judgnient-roll  ia  filed,  or  after  a  notice  c 
the  pendenuj  ot  the  action  is  filed  in  Che  praper  county  clerk'a  oKue,  I 
preacribed  in  snicle  mnth  of  Ibis  title.  But  nithin  five  years  after  ^i 
jnt^ment'roll  ia  filtd,  the  court,  opon  the  appliuatioti  of  the  defendant,  lu 
Wr,  devisee,  or  uHsignee,  and  upon  payment  of  all  costa  and  daiugc 
•warded  to  the  piaintiif,  must  malte  nn  order  facaling  tlie  judgment,  an 
gnuitinfi;  a  new  trial,  if  it  in  aatisSed  that  justii.'d  Hill  be  thereby  proaiatBt 
And  (he  rights  of  the  parties  oiore  eaCtafaclorilj  aacertnined  aud  eetabliahed 
but  not  oih^cwiae. 

g  1627.  In  a  case  specified  in  the  last  section,  if  the  defendant  ia,  M  tk 
time  of  the  Qliug  of  the  judgment- roll,  either  : 

I.  Within  the  age  of  tvrentj-one  reara  ;  or, 

S.  Inaane;  or, 

S.  Impriaoned  on  a  criminal  chni^e,  or  in  execution  upoD  condoBon 
*  criminal  offence,  for  a  term  leea  than  for  life; 

The  time  of  BUv'fa  a  diaiibility  is  not  a  part  of  the  three  j'Ciira,  apecifliA. 
tile  last  section ;  bat  snch  a  defendant,  his  heir,  devist>e.  or  assignee,  i^ 
oommeDce  an  action  for  tbe  recovery  of  tbe  reel  properly  olaimed,  at  si 
time  within  three  year^  after  the  disability  ceaaea ;  but  not  afterwarda. 

g  1628.  The  last  three  sections  are  not  applicable,  where  the  aCtiosa 
founded  upon  an  allegation  of  rent  in  arrear ;  or  in  a  case  to  which  teoKa 
Jour  hundred  and  forty-five  of  thia  act  ia  applicable. 
I,  %  1629.  Where  the  plaintiff  has"  taken  poaaeaaioa  of  real  property,  I 
virtue  of  a  final  judgment,  bis  poasession  shall  not  be  in  any  way  affect 
by  the  Tacatiag  of  the  judgment,  except  oa  prescribed  in  section  o 
thQuaand  five  hundred  and  twenty-five  or  section  one  thousand  five  hundri 

'  [wenty-sit  of  thia  act.     In  suub  a  case,  if  the  dolciidant  thereafter  * 
m  final  judgment  in  the  action,  it  must  award  to  biiu  the  rmUcuCioli  * 
|tbe  pMeesaioD  of  the  property  ;  and  he  may  have  an  execution  thereup" 
lor  (be  delivery  of  the  poasesaion  to  him,  as  if  be  W]La  plaintiff. 

g  1630.  Upon  a  new  trial,  granted  aa  prescribed  In  thia  irUcIs,  Qm  A 
tendant  muy  show  any  matter  in  defence,  wbicb  he  might  show  to  edIIb 
the  property,  if  he  was  plaintiff  in  & 


g  1631.  In  an  action,  brought  us  prescribed  in  this  article,  the  pluniiC 
wture  ho  recovera  judgmeut  for  the  property,  or  poaauasiun  of  the  propWBi 
li  entitled  to  recover,  ns  damajjes,  the  rents  uud  profile  or  the  value  dI  IH 
Me  and  occupation  of  the  real  property  recovered,  fur  a  term  not  eicemiilif 
■ii  years;  but  the  damages  shall  not  include  the  value  of  the  uuofMT 
ImprovemeatB  made  by  the  defendant,  or  those  under  wliom  he  cli^ 
Where  permanEot  improvemEBta  have  been  made,  in  good  faith,  by  ''*J*' 
fendani,  or  those  under  whom  he  claims,  while  holding,  under  color  of  Hr^' 
adversely  to  the  pluintiff,  the  value  thereof  must  be  allowed  to  ll    *'*^ 

ant,  la  reduclion  of  the  damages  of  the  plaintiff,  but  not  beyond  d 

-"tboae  damiigiM 
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FARTITIOK. 
ARTICLE  SECOND. 
Action  foe  Partition. 
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Wben  action  for  partition  may       %  1504. 

be  bronght  1.565. 

Id.;  by  remainderman.  WAi. 

Id.;  bj  an  infont.  1567. 

CHiarddan   ad  litem  ;   how  ap-  1568. 
pointed. 

Secoritv.                         .  1569. 

Wlien  heir  may  maintain  action 
for  partition  of  deviucd  prop- 
erty. 1570. 

Who  mmst  be  parties. 

Who  may  be  made  parties.  1571. 

Id.;  as  to  persons  having  liens. 

ProTision,  where  a  party  is  nn-  1572. 

known.  1573. 

Complaint  to  state  interests  of  1574. 

parties.  1575. 

Title  of  parties  mav  be  tried.  1576. 

Issnee  of  fact  triable  by  jnry.  1577. 

Wben  title  to  oe  ascertained  by  1578. 
the  court. 

Interlocutory  judgment.  1579. 

FUtial  partition  ;  when  made.  1580. 

Shares  may  be  set  off  in  com-  1581. 

mon.  1582. 

Appointment  of  commissioners. 

Ctommiseioners  to  be  sworn,  etc.  1583. 

II;  when  to  make  partition. 

Partition ;  how  made.  1584. 

Provision  where  there  is  a  par- 
ticular estate.  1585. 

Report  of  commissioners. 

Fees  and  expenses.  1586. 

Conflnning  or  setting  aside  re-  1587. 
port. 

mal  Judgment  on  report    Ef-  1588. 

feet  thereof.  1589. 

Jadu:ment  must  direct  delivery  1590. 
ofpos8e^sion. 

Costs ;     Low     awarded.      Id. ;  1591. 

against  unknown  parties.  159-3. 

Sale  of  property  ;  wben  directed.  15'.^. 

Reference  to  inquire  as  to  cred-  1594. 

iters.  1595. 

Duty  of  referee. 

Money  to  be  paid  into  court. 


Application  for  money. 
Payment  of  incumbrances. 
OLhnr  parties  not  to  be  delayed 
Sale  of  dower  interest. 
Purchasur  to  hold  the  property 

free  tiierefrom. 
Grous  sum  to  be  paid  to  or  in- 
vested  for  tenant  in  dower 

etc. 
Interests  of  owners  of   fntukt 

estates  to  be  protected. 
Married    woman    may    release 

her  interest. 
Unknovini  owners. 
iSale  ;  terms  of  credit  thereupon 
Credit;  how  secured. 
Separate  securities. 
Heport  of  sale. 

Final  Judgment ;  effect  thereof 
Id.;  effect  ttiercof  upon  iucam- 

brancers. 
Costs  and  expenses  ;  how  paid. 
Distribution  of  proceeds. 
Shares  of  infants. 
Id.;    of  unknown  and  abseni 

owners. 
Id.;    of   tenants    of  particulai 

estates. 
Court  may  require  security   te 

refund. 
Security  to  be  taken  in  name  of 

county  treasurer. 
Action  thereupon. 
Compeii«aiion  to  equalize  pa^ 

tition. 
P^roceedings  on  death  of  parties. 
Kants^  etc.,  may  be  adjusted. 
Partition  by  guardian  of  infant, 

committee  of  lunatic,  etc. 
Contents  of  petition. 
Court  may  authorize  partition. 
Effect  of  releasees. 
When  tbe  State  is  interested. 
Exemplified   copy  of  judgment 

may  be  recorded. 


§  1632.  Wbere  two  or  more  persons  hold  and  are  in  possession  of  real 
property,  as  joint  tenants  or  as  tenant  in  common,  in  which  either  of  them 
iuu  an  estate  of  inheritance,  or  for  life,  or  for  years,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  tbe  properly,  according  to 
the  respective  rights  of  the  persons  interested  therein  ;  and  for  a  nale 
thereof,  if  it  appears  that  a  partition  thereof  cannot  be  made,  without  great 
prejudice  to  the  owners. 

i  1588.  lam*d  1887.]  Wliere  two  or  moro  persons  hold  as  joint  tenants 
IT  IS  tenants  in  common,  a  yested  remainder  or  rcvicrsinn,  any  one  or 
Bore  of  them  may  maintain  an  action  for  the  partition  of  the  real  property 
Jo  which  it  attaches*  accordinic  to  their  respective  shares  therein,  •ab|60t 
w  the  interest  of  the  ptrson  lioldiug  the  particular  estate  therein,  bni  r~ 
nle  of  the  premises  in  such  an  action  Bhnll  ]n:  made  exoept  by  and  wit)*  ^^ 
noMnt  in  writing,  to  be  acknowkdged  «.r  proved  and  c«^«** 
JMoner  as  a  deed,  to  be  recorded  by  tbe  person  or  persona  o* 
■gnob  partionlar  estate  or  '"states ;  and  if  in  snob  an  Af** 
i!^  uiy  stage  thei-eof  that  partition  or  sale  cannot  bo  V 
piYkiaioe  to  tbe  owners,  tno  coinplsdut  must  be  dimii 
ti/ae  nmnplMjni,  as  herein  proviaed,  shall  sot  aflbofc  tt 
^UvsaawsetiaD,  after  tbe  detenDiDakUoa  Of  iooli 


g  1634.  &B  action  Tor  the  partitiiui  of  real  propert;  sb&ll  nut  be  braugb 

'  an  infant,  eii^ept  b;  tlie  wriCleu  luthority  of  tbe  Biirmgato  of  the  coaai: 

.     «1'k\i   tbe  prupertj,  or  a  part  thereof,  is  aitimtari      The  nulhority  »bai 

not  be  giTen,  anlesa  the  surrogate  ie  salLeliBil,  b;  utUdiii-ii  or  other  oompe 

teat  evidence,  Ibat  tbe  interests  of  tbe  infant  will  be  {irumoted  by  biingiB' 

"■ -        '  judgment  tor  a  partition  or  sole  shall  Dot  be  rendered  inauj^ 

ia  tbe  court  is  Batialied  that  the  mterests  uF  tbe  infant  ■■ 
be  promoted  tberebj,  anil  that  fact  is  eipressl;  recited  in  tbe  judgmenl. 
§.  1636.  A.  guardlaii  ad  lilrm  for  an  infant  purtir,  in  an  action  for  par* 
Du,  can  be  appointed  otily  b;  the  uuurt, 

g  1S36.  [am'diset.]  The  security  to  be  ^cen  by  the  guardian  m 
litem  for  an  iufant  party  in  an  action  for  partition  must  be  a  bood,  to  t9 
[people  of  this  staM,  eiecnted  by  him  and  one  or  more  aurctics  an  thecotH 
4direola,  in  a  aam  filed  by  the  court  conditioned  for  ihe  faithful  dischargs 
''"■-  * — I  committed  to  him  aa  gnardian,  and  to  render  a  just  imil  tr~ 
_. ..  .  of  hia  guardianabip  iu  any  court  or  place  where  thereunto  reqolr^ 
The  bond  must  be  filed  with  tbe  clerk  before  the  guardian  enwrs  upon  t^. 
tiecutioo  of  hia  duties,  and  it  cannot  be  diapeased  vtth  although  he  is  c^ 
'general  guardian  of  tbe  infant. 

1637.  A  person  claiming  to  be  entitled,  aa  a  joint  teuant  or  a  len^ 
immon,  by  reason  of  bis  being  an  heir  of  a  person  who  died,  hold^ 
and  in  poasesslon  of  real  property,  may  maiatain  an  aution  for  tUe  partit  ~^ 
thereot,  wbetber  be  is  in  or  out  of  possession,  notwilbstaudiug  an  appar^^ 
idevise  thereof  to  another  b;;  tbe  dctiediiut.  and  possession  under  lucSI 
devise.  But  is  such  an  action,  the  plaintiff  must  allege  and  establish  t^ 
tbe  apparent  devise  is  void. 

§  1638.  [om'tl  1890.]  Every  person  baying  an  nndivided  ah— | 
in  poHBossion  or  (ittierwise,  in  the  property,  as  tenant  in  fee,  for  h^a 
by  the  cnrlesy,  or  (or  yeara  ;  every  person  entitled  to  the  i   —  ' 


remainder,  or  inheritanos  of  aa  undivided  share,  after  the  det 
Uon  of  a  partioular  estate  therein  ;  every  person  who,  by  any  oon^B 
genoy  coutoined  in  a  devise,  or  grant,  or  otherwise,  is  or  may  beoci* 
BDtJtled  to  a  beneficial  interest  in  an  nndivided  share  thereof  ;  e^^ 

g^oa  having  an  in<^hoaie  nglit  of  dower  in  an  nndivided  tLnj^M 
e  property;  and  every  parson  having  a  right  o£  dower  in  the  pc^ 
arty,  or  any  part  thereof,  v hi ch  has  not  been  admeafinred,  nmafa— 
made  a  party  to  BD  action  forapartition.    Bnt  no  person  oth et  t^M 

tjMoiut  tenant  OF  a  tonantin  common  of  tlie  property,  shall  be  a  pla  -~^ 
^ju  the  action,  Jn  n  partition  notion,  tbe  eieoutors  or  ndniiniw^ 
r^taand  creditors  of  a  deoensed  person  who,  if  living  shoal d  beap^^ 
,tDBBid  action,  must  be  made  parties  defendant.  And  if  the  compI^V 
in  Biiob  action  ollegus,  and  it  is  made  to  appear  by  proof  that  tt^ 
.are  unpaid  debta  of  said  deceased  payable  out  of  bis  estate,  the  pr  -* 
lues  Boaght  to  be  partitioned  may  bo  sold  free  ^om  snch  debts,  ^H 
tbe  money  produced  byancb  sale  shall  be  brought  into  oonrt,  ^^ 
^eBame,  or  so  much  tiierof  as  may  be  necessary,  shall  be  need 
'the payment  of  such  debts  in  the  i^ame  manner  as  debts  of  a  decu 
:petsoa  are  paid  from  the  proceeds  of  sale  of  real  estate  in  the  sil: 
gate's  eon rt.  And  tbe  court  in  which  tbe  said  action  is  brooghtK 
■proceed  to  ascertain  snch  debts  and  direct  their  payment  from* 
^ooeeds  ;  or  snob  court  may  direct  ench  money  to  bepttidinto 
proper  enrfogate's  eonrt,  and  direct  thn  same  to  be  iidiuiniglejei," 
ml9of  snob  interest  in  said  iand  bad  baon  made  npon  ■"" '  *" 
'anch  siuTogate. 


istejeijgjj 
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g  1639.  [am'd  1892.]  That  plaintiff  may,  at  his  election,  make  a 
tenant  by  the  courtesy,  for  life  or  for  years,  of  the  entire  property, 
or  whoever  may  be  entitled  to  a  contingent  or  vested  remainder  or 
reversion  in  the  entire  property,  or  a  creditor  or  other  person  having 
alien  or  interest  which  attaches  to  the  entire  property,  a  defendant 
in  the  action.  In  that  case  the  final  judgment  may  either  award  to 
such  party  his  or  her  entire  right  and  interest  or  the  proceeds  thereof, 
or,  where  the  right  or  interast  is  contingent,  direct  that  the  proceeds 
or  share  thereof  be  substituted  for  the  property  and  invested  for 
"Whoever  may  eventually  be  entitled  thereto,  or  may  reserve  and 
leave  unaffected  his  or  her  right  and  interest  or  any  portion  thereof. 
A  person  ^ecified  in  this  section  who  is  not  made  a  party  is  not  af- 
foMi  by  tibe  judgment  in  the  action. 

,  §  1640.  The  plaiutiff  maj,  at  his  election,  make  a  creditor,  having  a 
lioi  on  an  undivided  share  or  interest  in  the  property,  a  defendant  in  the 
action.  In  that  case,  he  must  set  forth  the  nature  of  the  lien,  and  specifj 
^  ihart  or  interest  to  which  it  attaches.  If  partition  of  the  property  ta 
'Bade,  the  lien,  whether  the  creditor  is  or  is  not  made  a  party,  shall  thereafter 
Attach  only  to  the  share  or  interest  assigned  to  the  party  upon  whose  share 
op  interest  the  lien  attached ;  which  must  be  first  charged  with  its  just  pio> 
portion  of  the  costs  and  expenses  of  the  action,  in  preference  to  the  lien. 

§  1541.  Where  a  defendant  having  a  share  or  interest  in  the  property 
^  Unknown,  or  where  his  name  or  part  of  his  name  is  unknown,  and  the 
summons  is  served  upon  him  by  publication,  or  without  the  State,  pursuant 
to  an  order  for  that  purpose,  as  prescribed  in  article  second  of  title  first  of 
chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy  of  the  summons 
^  published,  or  served  therewith,  must,  in  addition  to  the  matters  required 
^^  that  article,  state  briefiy  the  object  of  the  action,  and  contain  a  brief 
description  of  the  property. 

§  1642.  The  complaint  must  describe  the  property  with  common 
^rtainty,  and  must  specify  the  rights,  shares,  and  interests  therein  of  all 
^^e  parties,  as  far  as  the  same  are  known  to  the  plaintiff.  If  a  party,  or 
the  share,  right,  or  interest  of  a  party,  is  unknown  to  the  plaintiff ;  or  if  a 
®^are,  right,  or  interest  is  uncertain  or  contingent ;  or  if  the  ownership  of 
^e  inheritance  depends  upon  an  executory  devise ;  or  if  a  remainder  is  a 
^^OQtingent  remainder,  so  that  the  party  cannot  be  named ;  that  fact  must 
*lao  be  stated  in  the  complaint. 

g  1543.  The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated  in 
-he  complaint,  may  be  controverted  by  the  answer.     Tlie  title  or  interest  of 
•ny  defendant  in  the  property,  as  stated  in  the  complaint,  may  also  be  con- 
troverted by  his  answer,  or  the  answer  of  any  other  defendant ;  and  the  title 
or  interest  of  any  defendant,  as  stated  in  his  answer,  may  be  controverted 
by  the  answer  of  any  othei   defendant.     A  defendant,  thus  controverting 
the  title  or  interest  of  a  co-defendant,  must  comply  with  section  five  hun- 
dred and  twenfy-one  of  this  act.     The  issues,  joined  as  prescribed  in  this 
■Action,  must  be  tried  and  determined  in  the  action. 

§  1644.  An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury.  Un- 
1*88  the  court  directs  the  issues  to  be  stated,  as  prescribed  in  section  nine 
hundred  and  seventy  of  this  act,  the  issues  may  be  tried  upon  the  pleadings. 

§  1646.  Where  a  defendant  has  maae  aefault  in  appearing  or  pleading, 
Of  where  a  party  is  an  infant,  the  court  must  ascertain  the  rl^lvt?.,  ^Viwc^-^^ 
*^d  mterests  of  the  several  parties  in  the  property,  by  a  retetcYice  ot  oiCoss* 
'''^  before  interjocutory  judgment  is  rendered  in  the  acWoii. 
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%  1646.  The  interlocutory  judgment  mudt  declare  what  b  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the  same  has  beat 
Moertained,  and  must  determine  the  rights  of  the  parties  therein.  Whm 
it  is  found,  by  the  verdict,  report,  or  decision,  or  where  it  appears  to  tbe 
court,  upon  an  application  for  judgment  in  favor  of  the  plaintiff,  that  tbi 
property,  or  any  part  thereof,  is  so  circumstanced  that  a  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners,  the  Interlocatorj 
judgment,  except  as  otherwise  expressly  prescribed  in  this  article,  mart 
direct  that  the  property,  or  the  part  thereof  which  is  so  circumstanced,  be 
sold  at  public  auction.  Otherwise,  an  interlocutory  judgment  m  favor  of  thl 
plaintiff,  must  direct  that  partition  be  made  between  the  parties,  according 
to  their  respective  rights,  shares,  and  interests. 


§  1547.  Where  the  right,  share,  and  interest  of  a  party  has  been 
tamed  and  determined,  and  the  rights,  shares,  or  mtere^ts  of  the  ote 
parties,  as  between  themselves,  remain  unascertained  or  nndertermined,  thi 
Intorlooutory  judgment  for  a  partitiion,  rendered  as  prescribed  in  the  ImI 
section,  mnit  direct  a  partition,  as  between  the  party  whose  share  has  bM 
so  determined  and  the  other  parties  to  the  action.  Where  the  lightL 
shares,  and  interests  of  two  or  more  parties  have  been  thus  ascertahied  iM 
determined,  the  interlocutory  judgment  may  also  direct  the  partition  anMBg 
them  of  a  part  of  the  property,  proportionate  to  their  aggregate  shares,  h 
either  case,  the  court  may,  from  time  to  time,  as  the  other  rights,  shani^ 
and  interests  are  ascertained  and  determined,  render  an  interlocutory  jii4^ 
ment,  directing  the  partition,  in  like  manner,  of  the  remainder  of  the  prop* 
erty.  Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified  is 
this  section,  the  court  may  direct  the  action  to  be  severed,  and  final  jndf- 
ment  to  be  rendered,  with  respect  to  the  portion  of  the  property  set  apirt 
to  the  parties,  whose  rights,  shares,  and  interests  are  determined,  leaving 
the  action  to  proceed  as  against  the  other  parties,  with  respect  to  the  re- 
mainder of  the  property  ;  and,  if  necessary,  the  court  may  direct  that  OD0 
of  those  parties  be  substituted  as  plaintiff. 

§  1548.  Where  two  or  more  parties,  to  an  action  for  partition,  make  it 
appear  to  the  court,  that  they  desire  to  enjoy  their  shares  in  common  witii 
each  other,  the  interlocutory  judgment  may,  in  the  discretion  of  the  comt» 
direct  partition  to  be  so  made,  as  to  set  off  to  them  their  shares  of  the  real 
property  partitioned,  without  partition  as  between  themselves,  to  be  held  by 
them  in  common. 

§  1649.  Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disinterested  fm^ 
holders  as  commissioners,  to  make  the  partition  so  directed. 

§  1650.  Each  of  the  commissioners  must,  before  entering  upon  theei^ 
cution  of  his  duties,  subscribe  and  take  an  oath  beforo  an  officer  specified 
in  section  eight  hundred  and  forty-two  of  this  act,  to  the  effect  that  he  wiB 
faithfully,  honestly,  and  impartially  discharge  the  trust  reposed  in  him* 
Each  commissioner's  oath  must  be  filed  with  the  clerk,  before  he  entert 
upon  the  execution  upon  his  duties.  The  court  may,  at  any  time,  remove 
either  of  the  commissioners.  If  either  of  them  dies,  resigns,  neglects  oc 
refuses  to  serve,  or  is  removed,  the  court  may,  from  time  to  time,  by  (ffdei^ 
appoint  another  person  in  his  place. 

g  1551.  The  commissioners  must  forthwith  proceed  t#  make  partitioi^ 
as  directed  by  the  interlocutory  judgment,  unless  it  appears  to  them,  or  i 
majority  of  t'uem,  that  partition  thereof,  or  of  a  particular  lot,  tract,  or 
other  portion  thereof,  cannot  be  made,  without  great  prejudice  to  thi 
ownerB ;  in  wbich  case,  they  must  make  a  written  report  of  that  fact  W  thi 
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|1662»  In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  seyeral  parcels  thereof  to  the 
mpeetife  parties,  quality  and  quantity  being  relatively  cousidercd,  accord- 
ii|  to  the  respective  rights  and  interest  of  the  parties,  as  fixed  by  the  inter- 
keotory  judgment.  They  must  desif^ate  the  several  parcels  by  posts, 
itODes,  or  other  permanent  monuments.  They  may  employ  a  surveyor, 
vitb  Uie  necessary  assistants,  to  aid  them  in  so  doing. 

g  1663.  Where  a  party  has  a  right  of  dower  in  the  proi)crty,  or  a  part 
Imof,  which  has  not  been  admeasured,  or  has  an  estate  by  the  curtesy, 
Ibrlife,  or  for  ycara,  in  an  undivided  share  of  the  property,  the  commission- 
mmay  allot  to  that  party  his  or. her  share  of  the  property,  without  refer- 
aee  to  the  duration  of  the  estate.  And  they  may  make  partition  of  the 
■kre,  lo  allotted  to  that  party,  among  the  parties  who  are  entitled  to  the 
Wlniliii  or  reversion  theieof,  to  be  enjoyed  by  them  upon  the  determina- 
Ifcii  of  the  particular  estate,  where,  in  the  opinion  of  the  commissioners, 
wh  a  partition  can  be  made  without  prejudice  to  the  rights  of  the  par- 

§  1664i  All  the  commissioners  must  meet  together  in  the  performance 
rf  any  of  their  duties ;  but  the  acts  of  a  majority  so  met  are  valid.  They, 
)r  a  majority  of  them,  must  make  a  full  report  of  their  proceedings,  under 
iluir  hands,  specifying  therein  the  manner  in  which  they  have  discharged 
dnir  trast,  describing  the  property  divided,  and  the  share  or  interest  in  a 
Aire,  allotted  to  each  party,  with  the  quantity,  courses,  and  distances,  or 
liher  particular  description  of  each  share,  and  a  description  of  the  posts, 
ttones,  or  other  monuments ;  and  specifying  the  items  of  their  charges. 
rhdr  report  must  be  acknowledged  or  proved,  and  certified,  in  like  manner 
IS  a  deed  to  be  recorded,  and  must  be  filed  in  the  office  of  the  clerk. 

S 165 5*  The  fees  and  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  survey,  when  it  is  made,  mu8t  be  taxed  under  the  direction  of 
the  court ;  and  the  amount  thereof  must  be  paid  by  the  plaiutiif,  and 
illowed  as  part  of  his  costs. 

§  1656.  The  court  must  confirm  or  set  aside  the  report,  and  may,  if  uec- 
nsary,  appoint  new  commissioners,  who  must  proceed  as  directed  in  this 
inicie. 

§  1557«  Upon  the  ronfirmation,  by  the  court,  of  the  report  of  the  com- 
■imioners  making  partition,  final  judc^ment,  that  the  partition  be  firm  and 
effectual  forever,  must  be  rendered,  which  is  binding  and  conclusive  upon 
tbe  following  persons : 

1.  The  plaintiff ;  each  defendant  upon  whom  the  summons  was  served, 
either  personally,  or  without  the  State,  or  by  publication,  pursuant  to  an 
order  obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act ; 
lid  the  legal  representatives  of  each  party,  specified  in  this  subdivision.  So 
ttoeh  of  section  four  hundred  and  forty-five  of  this  act,  as  requires  the 
ttart  to  allow  a  defendant  to  defend  an  action,  after  final  judgment,  does 
tot  apply  to  an  action  for  partition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party,  by  title 
ieenuDg  after  the  filing  of  the  Judgment-roll,  or  after  the  filing,  in  the 
proper  county  clerk's  office,  of  a  notice  of  the  pendency  of  the  action,  as 
prescribed  iu  article  ninth  of  this  title. 

li  Each  person  not  in  being  when  the  interlocutory  judgment  is  rendered, 
tbo^  by  the  happening  of  any  contingency,  becomes  afterwards  entitled  to  a 
ben^fidal  interest  attaching  to,  or  an  estate,  or  interest  in,  a  portion  uf  th« 
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^r  thereof,  was  a  party  apeiiificd  in  the  first  flubiliviaian  oE  this  seijtioii. 

^T      But  tbiB  section  does  not  appl.v  to  a  psrtj,  wbose  right  and  interest  tn 

^'    MpreaHlj  rescrvBil  und  lufl  uaulTcclcd,  aa  pi-escnbed  in  section  one  tliiw- 

Baud  five  hundred  nnd  thirty-nine  of  this  act,  or  to  a  person  dauningfron, 

Ihroagh,  or  onder  aucb  a  pnrty. 
§1668.  TbeGnal  judgment  must  also  direct  tbftt  eacb  uf  thepiniei, 

wbo  is  entitled  to  piweession  of  a  distinct  parci;!  aliatled  ta  bim,  be  let  idU 

tltbo  poBBeBSioii  thereoF,  either  immediutel;,  or  ufler  the  deteruiiiiationof  Iba 
Iptrtiaulu  estate,  aa  the  case  reqiurea. 
^  g  1B69.  Tbe  final  juJfiment  tor  tbe  partition  of  the  property  mast  alM 
•ward,  tbnt  eacb  defeudimt  pay  to  the  pluintiff  bis  proportion  of  tfaeptuiit 
UTh  costs,  including  the  extru  ullowunce.  The  aum  to  be  paid  by  Mk 
Btnit  be  filed  by  the  court,  aoourdiog  h>  the  respectire  ri^ts  of  tha  pvtt^ 
and  specified  in  th«  judgmeDt.  If  a  defendant  ia'unknown,  hia  prcfiorUn 
of  the  costs  must  be  bied  and  apet^ified  in  like  minner.  An  exnaliN 
ngainat  an  unknown  d  fcnd;iiit  may  i>e  issued,  to  tolluct  the  uoata  amudil 
igaioBt him,  113  iF  he  wua nuiucd  in  ihu  judgment;  and  his  right,Blun,in 
. !..  .L L_  __ij  L_  ^- -■-  — of.flfl  If  hemiBWed 


^iigaioBt  him,  ua  i 
H^MTsst  in  the  pr 
Han  the  execution. 
W^    §  1560.  It  til 


in  the  property  nmj  be  sold  by  virtue  thereof,  a 


§  1560.  It  the  commisaioners,  or  a  majority  of  them,  foporl  Hat 
the  property,  or  a  particular  iot,  tract,  or  other  portion  thereof,  is  •» 
inrcumstonced,  that  a  partition  thereof  cantiot  be  made,  without  great  pM- 
jndice  (o  the  ownera  thereof,  tbe  court,  if  it  is  satisfisii  ihnt  the  repaA  I> 
just  nud  correct,  may  thereupon,  except  as  otherwise  cxpreaslj  presMiW 
Id  thianrticle,  modify  tbe  inlerlocutory  judgment,  or  render  a  suppleiMBHl 
jtitBr1ocutGryjud|^(.>nt,  reciting  the  facts,  and  directing  l bat  tbepropff?! 
iftr  tbe  distinct  parcel  thereof  ao  ciccumataneed,  be  sold  by  a  ttitnt, 
'"  lignated  in  the  judgment,  or  by  tbe  sheriff. 

g  1661>  Before  an  interlocutor  judgment  for  the  sale  of  real  pHJP«9 
rendered,  in  an  aotion  for  partitiob,  the  court  must,  either  with  or  oitluwl 
"     &oa  by  a  party,  direct  a  reference,  to  ascertain  whether  there  !a  W 

^ ',  not  a  party,  who  has  a  lien  on  the  undivided  sbare  or  inlemt  n 

■Oj  party.  But  the  court  may  direct  or  dispense  with  such  a  refcmuM  ■' 
lU  discretion,  where  a  party  produoes  a  aeareb,  certified  by  the  clerk,  Df  ^ 
the  clerk  and  register,  aa  the  case  requires,  of  the  county  where  Hx  piV 
ar^  ia  situated ;  and  it  appears  therefrom,  and  by  the  affidavits,  if  aujiP^ 
dnoed  therewith,  that  there  ia  no  auch  outstanding  lien. 
^1063.  [am'dlB87.]  Whecearaferenoeia directed,  aapreaoribediii*^ 
laataeoHon,  the  referee  mnstcansB  a  notice  to  be  publiahed  ouce  in  "^ 
weekforkdxsnoceaaiTewediHui  such  newspaper  published  in  the  dounu 
wherein  the  vla'B  of  trial  is  daaifc'nniBd  as  shall  be  doaignatod  by  the  ""J" 
dlriH^ting  saidreference,  iindalsoiu  a  uewapapor  pnlilished  in  each  coiUo 
wherein  the  properly  ia  sittuited,  requiring  each  poreon  not  $.  party  K  W* 
action,  who,  at  thu  date  of  the  order,  had  a  lion  upon  any  nndivided  ^f 
or  interest  in  tbe  property,  to  appc  ni  before  the  refcroe,   at  a  spedSM 


ptace,  and  on  or  bofbre  a  speinfied  day,  to  prove  hie   I 

amoant  due  or  to  become  due  to  him  by  reaa^in  thereof.    The  referee  n 

.   npori  lo  the  comrt,  with  all  coiiveniL-nt  speed,  tbe  name  of  each  on^--, 

^»hoBB  lien   IS  aatiafactorily  proved  before  him,  tlie  nature  ■idiiteutV 

ttta  lien,  the  date  thereof,  and  Ihu  uuonnt  dnii  orto  bcoouieduetheieiipQi- 


r  e  1G63.  If  it  appears  by  tha  pleadings,  or  by  tbe  evideiico  in  tbe  utOO,  | 
or  D/  tlic  repuu,  th.it  there  wac,  nl  tte  ft««  ot  ftia  ovder,  an j  existing  Itn  1 
upon  the  share  or  iaUrestol  n  parlj  inHttiVTO^ert.j.fttfjVii^jeekJiGaSorj'^  | 
menf,  (fireodiv  tbe  sale   roual  siio    dw^ciVneo^aum  maluni'ftwi  ww>*i> 
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e  portion  of  the  money,  arising  from  the  sale  of  the  share  or  inter- 
lat  party,  after  deducting  the  portion  of  the  costs  and  expenses  for 
is  liable. 

14.  Where  money  is  paid  into  court,  in  a  case  specified  in  the  last 
the  party  may  apply  to  the  court  for  an  order  directing  that  the 
>r  such  part  therof  as  he  claims,  be  paid  to  him.  Upon  such  an 
on,  he  must  produce  the  following  pa^rs : 

affidavit,  made  by  Iiiinself,  or,  if  a  sufficient  excuse  is  shown,  by 
I;  or  attorney,  stating  the  true  amount  actually  due  on  each  incum- 
md  the  name  and  residence  of  the  owner  of  the  incumbrance,  as  far 
ire  known,  or  can  be  ascertained  with  due  diligence, 
affidavit,  showing  service  of  a  notice  of  the  application  upon  each 
an  incumbrance.  Service  of  the  notice,  within  the  State,  must  be 
,  or  by  leaving  it  at  the  owner's  residence,  with  some  penon 
)le  age  and  diacrction,  at  least  fourteen  days  previous  to  the  applica- 
ervice,  without  the  State,  if  personal,  must  be  nuide  at  least  twenty 
vious  to  the  application.  If  the  owner  of  the  incumbrance  reside! 
the  State,  and  the  place  of  his  abode  cannot  be  ascertained,  with 
)le  diligence,  notice  may  be  served  upon  him  by  publishing  it  in  the 
er  printed  at  Albany,  in  which  legal  notices  are  required  to  be 
d,  once  in  each  week  for  the  four  weeks  immediately  precedi]^ 
ication. 
the  application,  the  court  must  make  such  an  order  as  justice  r^ 

i6.  When  the  whole  amount  of  the  unsatisfied  liens  upon  an 
d  share,  which  were  existing  at  the  date  of  the  order  of  reference, 
I  ascertained,  the  court  must  order  the  portion  of  the  money  so  paid 
rt,  on  'account  of  that  share,  to  be  distributed  among  the  creditors 
;he  liens,  according  to  the  priority  of  each  of  them.  Where  the 
ancer  is  not  a  party  to  the  action,  the  clerk  or  other  offcer,  by  whom 
paid  off,  must  procure  satisfaction  thereof  to  be  acknowledged  or 
as  required  by  law,  and  must  cause  the  incumbrance  to  be  duly 
or  cancelled  of  record.  The  expense  of  doing  so  must  be  paid  out 
ortion  of  the  money  in  court,  belonging  to  the  party,  by  whom  the 
ance  was  payable. 

16.  The  proceedings  to  ascertain  and  settle  the  liens  upon  an 
d  share,  as  prescribed  in  the  last  three  se(ftions,  shall  not  affect 
er  party  to  the  acUon,  or  delay  the  paying  over  or  investing 
y,  to  or  for  the  benefit  of  any  other  party,  upon  whose  share  or 
in  the  property  there  does  not  appear  to  be  any  existing  lien. 

17.  Where  a  party  has  an  existing  right  of  dower  in  the  entire 
'  directed  to  be  sold,  at  the  time  when  an  interlocutory  judgment  for 
rendered  in  an  action  for  partition,  the  court  must  consider  and 
le  whether  the  interests  of  all  the  parties  require,  that  the  right  of 
lould  be  excepted  from  the  sale,  or  that  it  should  be  sold. 

•8.  If  a  sale  of  the  property,  including  the  right  of  dower,  is 
,  the  interest  of  the  party  entitled  to  the  right  of  dower  shall  pass 
;  and  the  purchaser,  his  heirs  and  assigns,  shall  hold  the  property 
I  discharged  from  anv  claim,  by  virtue  of  that  right.  In  that  case, 
resa  is  entitled  to  receive,  from  the  proceeds  of  the  sale  of  the  whole 
f,  a  gross  sum,  in  satisfaction  of  her  right  of  dower,  or  to  hax^  <iw<^ 
those  proceeds  paid  into  court,  for  the  purpose  ot  Ywivwv;  VciNe^aXfc^ 

twjoe/r/,  as  prescribed  in  the  next  section  with  reapect  Xjo  \Jtk^  '^"on- 
1  andJvj'ded  §bure. 


'.i-io.o  fABTIl'JO.S. 

§  16fi9.  A  partj  to  an  action  for  parlitiou,  irbo  faoi  a  light  of  danr,  ot 
is  II  tennnt  for  life,  or  for  jeare,  in  or  of  na  undiiided  ehsre  of  the  pragntl; 
dold,  la  entitled  to  receive,  from  Ibe  proceeds  of  the  eaie,  a  grosaBum,  B 
,  bs  Gxed  accardiDg  to  the  prinuiples  of  Uw  npptir:ablB  to  annuities,  In  utii- 
I  isction  of  his  or  bor  eatato  or  intereat.     The  written  conBent  of  th«  puQ 
■  dve  «uch  a  groaa  sum,  oofcnowleilged  or  proved,  and  oerlified,  in  Nki 

;r  as  a  deed  to  bo  recorded,  asaft  ba  filed,  at  tbe  time  of,  ot  befOT, 
)bo  filing  of  the  report  of  tkle  ;  otbernl^ii,  the  court  iiiufit  direct  Utal,  Mil 
Of  the  proceeds  ot  the  Bu1e,  which  beluug  ta  iliv  undivided  ghere  lo  vUdl 
tiiB  eatatc  or  irilerest  uttncbes,  one  third,  in  coae  of  a  donreae,  ind  in  u; 
Other  cue  nrlaiiig  under  tbU  section,  the  entire  proceeds,  or  bitch  a  pnp* 
n  thereof  an  fairlj  represents  the  interaat  of  tha  holder  of  the  puwllt 
;u.I>^,  be  paid  into  oojrt,  for  the  purpose  ot  belt^  inrceied  tor  U*  or  ha 
iMLit. 

§  1570.  [am'd  1863.1     Where  it  appears  thai  a  paWj-  to  tha  Milan 

liBS  an  iuchoftte  right  of  dower  or  any  other  future  right  or  Mtiie 

.vested  or  contlngeut,  or  that  any  perBon  or  pciaons  col  lu  '}a!ng«lifi 

'  may  by  any  con tiogcDcy  become  eulilled  lo  any  inleruat  firesiweb 

lie  jiroperty  sold,  the  court  must  fix  the  proportional   value  of  M 

5;ht  or  estate  according  lo  the  low  applicable  lo  annnities  ioS  WT- 
voraliipB,  or  set  aside  so  much  of  the  proooeds  of  sale  to  which  ttt 
'   Contingency  atlHchea,  and  must  direct  thai  proporllon  of  IheprooWw 
of  sale  to  be  invested,  secured,  or  paid  over  in  such  manner  ua 
deems  best  calculated  to  protect  the  rights  and  ioterests  d  W 
pottlsB. 

J1G7I.  A  mnrried  woman  may  release  to  her  husband  Ler  uiulUlH 
t  of  doirev,  in  the  properly'  directed  to  be  sold,  by  a  written  [IlstclIllla^ 
duly  acknonlcdgeil  by  her  and  certlSed,  as  required  by  law  with  lespMl  tl 
tbe  HCkuovlcdgment  of  a  conTeyaoco  lo  bar  her  dower;  which  rnvslbl 
Bled  with  the  clerk.  Thereupon,  the  ahara  of  the  proceeds  of  tho  sala,  arfA( 
from  ber  contingent  interest,  must  be  paid  to  her  huabund. 

%  1B72.  If  a  person,  entitled  to  au  estate  or  interest  in  the  pnpB>7 
Bold,  is  made  n  purty  as  an  unlinown  defendant,  tbe  court  must  pnrruitli' 
the  proteo^on  ol  hia  rights,  as  for  as  may  be,  aa  if  he  was  linonD  nd  b' 
l^peored. 

g  IB'JS.  The  court  musti  In  the  interiooulorj  judgment  for  a  aals,  dM 
''     '  inns  ot  credit  which  may  be  allowed  for  anv  portion  of  the  puNtUI*- 

/,  ot  which  it  lliiiilts  proper  to  direct  Che  investment,  and  fur  t»]  P* 

'  tion  of  the  purchase-mo ^lej,  nhich  is  required  to  be  invested  for  thetW'ft 
~  a  pecBon,  ss  prescribed  lu  tliis  article. 
g  lfi74.  The  portion  of  the  purchase-money,  far  which  credit  i>  "' 
allowed,  moet  always  he  aeuured  at  intereat,  by  a  inor'j;u)^  upooUiepi^ 
crty  sold,  with  a  bond  of  tbe  puroboser ;  and  bj  such  udilitiooal  ■eevi^ti' 
ioj,  as  the  court  presciibes. 

§157fi.  The  officer  mslung  the  sale  msy  take  separate  nioilguges  anil  olikH 

ncurilJes,  in  tlie  naiaeDt  the  county  treasurer  of  the  county  iu  wlilclill)i 

'   piopecty  is  situated,  for  such  convenient  portiuua  of  the  puiclioae-iuaBisri** 

are  directed  by  the  court  to  be  iuresteil;  and  in  the  name  of  thoownaiiW 

the  share  of  uny  known  owner  of  full  age,  who  desires  to  have  it  inftMii 

g  1676.  Immedtalelj  otter  completiog  the  sale,  tbe  offloer  msldne  t 
jBuaC  SSe  villi  tbe  clerk  his  report  thereof,  under  oath,  contaiain;;  ■  'lesW^ 
Uw>  ot  taeb  parcel  sold,  the  name  □!  t.\i(^  \iUTB\ia£ec  thereof,  and  lbs  pM 
wliich  i;  wns  Rdld. 


«••  FARTITION.  §§1579-1583 

§  1677.  If  the  sale  is  confirm c><<  t>;  :';q  court,  a  final  judgment  most  be 
enteredi  confirming  it  accordin<^ijf  i  uiicuuiig  the  officer  making  it  to  exe- 
eote  the  proper  conveyances,  and  take  the  proper  securities,  pursuant  to  the 
sale;  and  also  directing  concerning  the  application  of  the  proceeds  of  the 
■ale.  Sach  a  final  judgment  is  binding  and  conclusive  upon  the  same  per- 
■om,  open  whom  a  final  judgment  for  partition  is  made  binding  and  con- 
dnriTO  by  section  one  thousand  five  hundred  and  fifty-seven  of  this  act ; 
and  it  effectually  bars  each  of  those  persons,  who  is  not  a  purchaser  at  the 
■ak,  from  all  right,  title,  and  interest  in  the  property  sold. 

§  1678.  [am*d  1883.]  Such  a  final  judgment  is  also  a  bar  against  each 
person,  not  a  party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien, 
kff  judgment  or  decree,  on  the  undivided  share  or  interest  of  a  party,  if 
ti6»  was  given  to  appear  before  the  referee  and  make  proof  of  liens,  as 
PNKribed  in  section  fifteen  hundred  and  sizty-two  of  this  act,  and  also 
^iMi  each  person  made  a  party,  who  then  has  a  specific  ii«ii  on  any  ».uoc 
Qndirided  share  or  interest ;  but  a  person  having  any  such  specific  li<«a  np> 
(Maring  of  record  at  the  time  of  the  filing  of  the  notice  of  the  pendency  of 
the  action,  who  is  not  made  a  party,  is  not  affected  by  such  judgment 

§  1679.  Where  final  judgment,  confirming  a  sale,  is  rendered,  f.e  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  including  th« 
ofiioers*  fees,  must  be  deducted  from  the  proceeds  of  the  sale,  and  each 
Pvty's  costs  must  be  paid  to  his  attorney.  But  the  court  maj.  ^i  its  dis- 
cietioD,  direct  that  the  costs  and  expenses  of  any  trial,  reference,  or  other 
proceeding  in  the  action,  be  paid  out  of  the  share  of  any  party  tp  the  pro- 
ceeds,  or  may  render  judgment  agab  H  any  party  therefor.  Where  a  propor- 
^  of  the  proceeds  is  to  be  paid  to,  )r  invested  for  the  benefit  v)f,  any 
person,  as  prescribed  in  any  provision  of  this  article,  the  amount  thereof 
■*iQBt  be  determined  by  the  residue  of  the  entire  proceeds,  remaining  after 
■ledueting  the  costs  and  expenses  chargeable  against  them. 

i  1680.  The  proceeds  of  a  sale,  after  deducting  therefrom  the  oosts  and 
sipenaes  chargeable  against  them,  must  be  awturded  to  the  parties  whose 
^hts  and  interests  have  been  sold,  in  proportion  thereto.  The  sum  charge- 
^le  npon  any  share,  to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor, 
Br  retained,  subject  to  the  order  of  the  court ;  and  the  remainder,  except  as 
'^enrise  prescribed  in  this  article,  must  l>e  paid,  by  the  officer  making  the 
^^  to  the  party  owning  the  share,  or  hia  legal  representatives,  o^  iu^c 
^t  for  hi**  'ifv.  ' 

8 1681.  [am'd  1887,  1892.]    Where  a  party  entitled  to  receive  a     ^j 
portion  of  the  proceeds  is  an  infant,  the  court  may  direct  it  to  be  in-.t^.   j 
Jested  in  permanent  securities  at  interest  in  the  name  and  for  the ' 
o€iiefit  of  the  infant,  or  it  may  direct  it  paid  over  to  the  general  guard- 
ian of  the  said  infant  when  the  guardian  shall  have  executed  to  such 
infant  a  bond  with  two  sureties  which  shall  be  approved  by  the 
^urt;  or  if  any  of  the  moneys  arising  from  the  proceeds  of  such  sale 
^M\  have  been  paid  to  the  county  treasurer,  and  on  due^  proof  thai; 
inch  money  has  remained  uninvested  in  permanent  securities  for  the 
ipace  of  three  months,  may  direct  the  snme  to  be  paid  to  the  generaa 
Juardiah  of  such  infant   upon   hiss  giving  an   undertaking  in  an 
loiount  and  wlt^  sureties  satisfactory  to  me  court  for  the  faithful 
Secution  of  his  trust 


!■  notice  entitled  in  tbe  action  and  signed  b;  the  petitmn 

ft  juid  afreotcd  to  suuh  unkiiowa  lielra  or  Ihalc  represBWaiivrt    ii  —  ... 

W  ieSm,  tbolr  next  of  kin,  representBtives,  or  distribateea  and  all  perBOiu  bUc  ■ 

-^    '  ■ ■  orooeedB,  be  served  npon  them  by  the  publication  Wmeoliy" 

IbUahed  once  ip  each  week  for  six  bucobsbitb  woekr '-  '  ""■ 
id  In  the  county  where  the  aeHon  was  brongbt,! 

- r-ric^  "^  the  court  may  direct,  ordering-  and  reguirt 

liknowD  bdrs,  or  theh' representatives,  and  all  known  heirs,  Ibelr 
^rosentativca,  jind  an  ijeraons  inttreslcd  ia  such  proceeds, 
1  to  be  iLud  appear  in  Eald  court  at  a  special  term  thereof,  at 

B  t<i  be  spoomod  in  said  order  and  notice,  and  at  least  six  wee ^_ . 

of  the  utst  publication  of  such  notice,  to  then  and  there  eatabtlBtilh 
ihipand  identitv,  kinship  and  lnii-resl.,  and  submit  any  proof,  as  tn' 
^wf-vJovrn  bcira,  or  their  repreBentativcs,  and  the  known  helra,  tbeJr  n6*- 
'Kin,  repreAentativefi  or  distributees,  andBllperiBonBintereBtedand  IhelrinC 


Vnnknovri 

B'Kln,  repreAentativefi  or  distributeea,  am 

■«t  In  such  proceeds,  they  may  deBire, 

ndolnc,  that  the  Bald  proceeds  will  bu  distributed  andpruu  uvtu-  uu  ,,iki  kw-"  <  ■ 

Pieire  of  the  aooeBtor  from  whom  such  unknown  hem  derived  thalr  Otl** 

''-  »eto,  and  to  their  hoirB,  next  of  kin,  representatives,  dlEtrlbuUtB  vdM- a 

™,  and  that  they  and  each  of  them  shall  thereafter  be  forever  h""*.*  J 


I 


Id  from  alt 
right, 


liTowinc  out  of  the  dielrlbutiou  thereof,  and  of  ana  fniBig 
and  interest  in  and  to  such  proceeds,  and  shall  be  di 
-ed  all  rieht.  claim  and  Interest  hi  fljic 

jutain  a  direction  that  B  copy  of  the  noi 

on  each  of  the  persons  named  in  the  order,  if  within  thu  s-— ^  — 

prescribed  for  the  servlae  of  aaummonson  adefendiuit  In  an  aoUas  bl 

urt,  at  least  twenty  days  before  the  time  apcoifled  In  f-  — 

itlon  of  such  noilee.  as  required  by  said  order,  Is  hereby 
emed  and  token  for  all  purposes  to  be  due  and  comrrif 

_, jjid  every  of  such  unknown  heirs  or  their  repreeontatlve 

knownhelis,  their  next  of  k)n,  and  repreaentatl\es  and  all  persons 

, ■ . — •  j„e  notice  of  the  pro  eedinsa  to  distrTiute  oiii 

ihaU  be  conelus  ve  upon  each  and  ^11  of  them 
may^tai  made  by  the  otBdavlt  of  the  person  m 


same,  and  proof  of  the  publlcatlc 
of  the  publlshBr  of  sBCli  paper  or  papers 
the  said  order  and  notice,  such  unknowi 
an  known  hoh^a,  their  neJit  of  ktn  represcn  . 
and  all  persoilfi  Interested  In  such  proceedw 
or  by  attorney,  and  make  proof  establlshhih 
fillip  and  interests  In  such  procei^ds  and  upni 
fiLi'iinn  of  I  ho  court  of  the  beirs^  p  and  id 
^|.    -   -lir-.'  I -I  'li   ,illuilionBhUllbc5lsnilKi'd 


lie  bT  «l 


>  ]  idenOty.kS 
liereafter  be  forever  barred  of  and  frinn  fifm 


)  PABTinON.  §§1583-1586 

se  or  causes  of  action  for  such  proceeds,  or  on  account  thereof,  or  growhig 
of  the  distribution  of  such  proceeds,  and  of  and  from  all  right,  title,  claim 
interest  in  and  to  such  proceeds,  and  shall  be  deemed  to  have  surrendered 
igfat,  claim  and  interest  in  and  to  such  proceeds.  And  upon  proofs  being 
le  of  such  publication,  and  showing  to  the  satisfaction  of  the  court  that 
1  unknown  heirs  or  their  representatives  can  not  be  found,  or  are  dead, 
said  court  shall  have  power  to  decree  accordingly,  and  to  decree  that  the 
"e  or  interest  of  such  unknown  heirs  in  such  real  property  was  vested,  at 
time  of  such  sale,  in  the  known  heirs  of  the  ancestor  from  whom  such  un- 
wn  heirs  derived  title  thereto,  and  to  decree  that  the  unclaimed  portion 
och  proceeds  was  vested  at  the  time  of  su||i  payment  in  such  known  heirs, 
that  such  heirs,  their  heirs,  next  of  kin,  representatives,  distributees,  de- 
ies  and  assigns,  are  entitled  thereto;  and  the  said  court  shall  make  an 
sr  in  such  action,  directing  the  payment  to  them,  or  their  assigns,  of  the 
lective  shares  or  portions  of,  or  interest  in  such  proceeds  to  which  they 
entitled;  and  which  order  shall  be  entered  in  the  ofBlce  of  the  clerk  of  the 
nty  where  the  original  action  was  brought,  and  after  having  been  so  en- 
ad  for  three  months,  shall  be  conclusive  evidence  of  the  regularity  of  the 
ceedings  upon  which  it  is  based,  and  of  all  the  facts  set  forth  therein;  and, 
»n  serving  upon  the  county  treasurer  a  certified  copy  of  such  order,  the 
Etsurer  shall  so  pay  ov&r  and  distribute  such  proceeds,  after  deducting  his 
fol  commissions,  and  shall  thereupon  be  exempt  from  all  liability  on  ac- 
int  thereof;  and  if  any  such  proceeds  shall  have  been  paid  over  by  any 
mty  treasurer  to  the  treasurer  of  the  state  of  New  York,  under  the  provis- 
s  of  section  seven  hundred  and  fifty-three  of  this  act,  due  notice  of  said 
plications  and  proceedings  shall  be  given  to  the  comptroller  of  the  state  of 
w  Ywk,  and  the  said  proceeds  shall  be  paid  out  by  the  treasurer  of  the 
kte  of  New  York,  as  provided  by  sections  seven  hundred  and  fifty-one  and 
ren  hundred  and  fifty-three  of  this  act,  and  upon  such  payment  he  shall 
^v^pon  be  exempt  from  all  liability  on  accoimt  thereof. 

\  15891.  Where  a  portion  of  the  proceeds,  representing  an  nndi- 
led  share  or  interest,  is  invested  for  the  benefit  qf  a  tenant  for  life, 
for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  provisions  of 
*  aitide,  the  court  mnst  canse  it  to  be  invested  in  permanent  secnri- 
">  at  interest,  and  the  interest  to  be  paid,  from  time  to  time  as  it 
ttneg,  to  the  person  for  whose  benefit  it  is  invested,  while  his  or  her 
tut  oontinnes. 

§  1684.  The  court  may,  in  its  discretion,  require  any  person,  be- 
'« he  receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such 
^Jirity  as  it  directs,  to  the  people,  or  to  such  parties  or  other  persons 
'It  prescribes,  to  refund  the  same,  or  a  portion  thereof,  with  interest, 
*t thereafter  appears  that  he  was  not  entitled  thereto. 

5 1685."  A  security  taken  under  any  provision  of  this  article,  ex- 
^t  as  otherwise  specially  prescribed  therein,  must  be  taken  in  the 
j^e  and  official  title  of  the  county  treasurer  of  the  county  in  which 
Jj  property  sold  is  situated.  He,  and  his  successors  in  office,  must 
P^(i  the  same  for  the  use  and  beuefit  of  the  persons  interested,  sub- 
1^  to  the  order  of  the  court. 

jl686.  The  court  may,  in  its  discretion,  and  upon  such  terms  and  con- 
*toiia  as  justice  requires,make  an  order,  allowing  a  person,  interested  in 


'/^p. 


tMioa  ilKivbiuah 


0  awarded  iigaiDst  a  pari;  ir bo  is  UQkiiaini,M 
wlicrae  nniDe  ia  unknown.  Nor  can  it  lie  uwurded  a^ainat  an  iafaot,  onUi* 
it  appeal^,  tliat  be  Iirs  perBouul  property  sulUcient  to  pay  it,  and  that  bi^ 
interuBln  will  be  promoted  thereby. 

g  1683.  ir,  upon  ibe  dcalbtfif  one  of  two  or  more  plaiotiffa,  at  ox 
two  or  more  dofendanta,  in  an  action  for  partitiou,  tbe|iBtere»l  of  ll 
ilecedeut  ia  tlie  property  pa^seed  to  a  person.  Dot  a  party  to  tlie  action,  1 
latter  ma;  be  mads  defendant  b;  the  order  of  tlieuourt;  and  t  foppl 
mental  aummonB  mny  be  issued,  to  bring  bim  in  acoordlDglj. 

g  15S9.  Nothing  contaiued  in  tbi3  article  preveata  the  court  IK 
adjueting,  in  the  interlocutor;  or  Snal  judgioeQt,  or  otberwiBe,  oa  tli(  a 
requires,  tlie  rights  of  one  or  more  of  the  parties,  aa  against  an;  other  plt^ 
or  parties,  by  reason  of  the  receipt,  b;  the  latter,  of  more  than  his  of  Ati 
proper  proportion  of  the  rents  or  profits  of  a  share,  or  part  of  a  sban 
§  1590.  Where  aa  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds  n 
^  propert;.  in  joint  tenancjorin  common,  the  general  guardiui  of  tlwlnfil 
or  the  committee  of  the  Idiot,  lunatic,  or  habitual  drunkard,  ma;  spi^^ 
the  supreme  court,  or  to  the  count;  court  of  tha  count;,  or  to  ■  wqMn 
cit;  court  of  tha  oil;,  wherein  the  real  propert;  ia  situated,  lor  Bathori9' 
■gTM  to  B  partition  of  the  real  propert;. 

JIS91.  Suchanappticationmust  be  b;  a  petition,  which  must  den 
property  propoaed  to  be  partitioned  ;  mutit  state  the  righta  u  . 
^_       esta  of  the  several  owners  thereof  ;  must  specif;  the  particular  pirtitintl^ 
^L      poaeii  to  be  made-,  and  must  be  verified  by  nlSdavit.    The  court  n*j' 
^^P     DOtice  nf  the  appllcatian  lo  be  given  to  such  persons  as  it  tbinju  pM| 
^H       '    g  1692.  [am-d  I88S.]        If    after   due    inqulr;  into    the  mi   "     ' 
^^m      application  b;  a  reference  or  otherwise,  the  court  is  of  the  opini  _  .... 
^H      intarest  of  the  infant,  or  of  tbe  idiot,  lunatic,  or  habitual  dninkatd  w 
^H      promoted  by  the  partition,  it  ma;  make  an  order  anthnrir.ing  tha  pef'' 
^H      to  agree  to  the  partition  proposed,  and  in  the  name  of  (be  infant,  W 
^K       idiot,  luDHtii;,  or  habitual   drunkard,  to    eiei:uie   releases  of  his  i^sM? 
^H      intereat  in  and  to  that  part  of  the  property  ,wh1i'b  falls  to  tbe  el 
^^L    other  joint-tenants  or  tenants    in  common.     The  court  ma;,  il 
^^P    tJoD,  for  the  furtherance  of  the  ini«res(B   of  eaid  infant,  idiot,  k 
^^B     liabitual  drunkard,  direct  partition  to  be  ao  made  aa  to  set  off  to 
^F      them  hia  or  their  share  in  cummou  with  any  of  tbe  other  ownen,  | 
tbe  consent  in  writing  thereto  of  such  owners  shall  be  Bret  obUinci 

g  1S93.  Rulcuscs  so  executed   have  the  same  validity  and  e~  "  ' 
they  were  executed  by  the  peraon  in  whose  behalf  they  are  bkbcu 
if  the  infant  was  of  full  age,  or  tbe  idiot,  lunatic,  or  habitual  dm 
of  sound  mind,  and  competent  to  manage  his  affairs,  ^ 

tg  1G94.  The  people  of  the  State  may  be  made  a  party  defcndulg 
i    action  for  the  partition  of   real  property,  in  the  same  mitnner  aB*< 
person.     In  ancb  a  ease,  the  HUmmona  must  be  served  upou  th*  U 
geneml,  wba  must  appear  in  behalf  of  the  people. 
§  159$.  An  eJenipUfi&l  copy  oE  i.\io  jucii^HienVnill,  or  of  the  fii 
'Bientf  in  an  action  for  parlition.  laA^  be  Tii';irtftftA,W  ft^t  Q%?it  Vni 
^meda,  in  smI]  count;  in  whiob  mj  Te».\  pTovwiT  sSbcmA  'i<uR^^<i« 
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ARTICLE  THIRD. 

Action  for  Dower. 

litation  action  for  dower.  {  1618.  Fees  and  expenses. 

iinst  whom  action  brought.  1618.  Final  iudgment. 

lo  joined  as  defendants.  1614.  Flainnil    majr     recoTcr     som 

;  where  defendants  claim  in  awarded:  coort  may  modify 

everal^.  JadgmenC 

Duages  may  be   recovered  ;  1615.  Jnnior  incombrancers ;  not  af* 

low  estimated.  fected  by  admeasorement. 

;  in  action  against  alienee  of  1616.  Appeal  not  to  stay  execntioii, 

msband.  if  undertaking  is  given. 

;  where  several  parcels,  etc.  1617.  PlaintifC  may  consent  to  receive 

;  ^;ainst  heirs,  etc.,  aliening  /  a  gross  snm. 

and.  1618.  Defendant  may  consent  to  pay 

tion  barred  by  assignment  of  it ;  proceedings  thereupon. 

lower.  1619.  Interlocutory  judgment  f(V  sale. 

llnsive  recovery  not  to  pre-  1630.  Id.;  directing  a  part  to  belaid 

udice  infant.  off. 

cnplaint.  1621.  Liens  to  be  ascertained. 

erloentoiy  judgment  for  ad-  1622.  Id.;  payment  of ;  or  sale  sub- 

nessnrement.  ject  to. 

th    of  commissioners,  etc. ;  16S3.  Report  of  sale. 

•emoval ;  filling  vacancy.  1624.  Final  judgment  thereon. 

wer  how  admeasured.  1625.  Provisions    of   article   second 

port  thereupon.  made  applicable. 

;ting  aside  report. 

).  {am*d  1882.]  An  action  for  dower  must  be  commenoed  by  a 

thin  twenty  years  after  the  death  of  her  husband ;  but  if  she  is  at 

3l  his  death  either 

bin  the  age  of  twenty-one  years ;  or, 

ne;  or 

risoned  on  a  criminal  charge,  or  in  execution  upon  oonTiotion  of  a 

>ffense,  for  a  term  less  than  for  life ; 

le  of  such  a  disability  is  not  a  part  of  the  tiine  Ihnited  by  this 

And  if  at  any  time  before  such  claim  of  dower  has  become  barred 

ove  lapse  of  twenty  years,  the  owner  or  owners  of  the  lands  sub- 

ch  dower,  being  in  possession,  shall  have  recognized  such  claim  of 

any  statement  contained  in  a  writing  under  seal,  subscribed  and 

Iged  in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded, 

ly  judgment  or  decree  of  a  court  of  record  within  the  same  time 

ming  the  lands  in  question,  wherein  such  owner  or  owners  were 

ich  right  of  dower  shall  have  been  distinctly  recognized  as  a  sub- 

im  against  said  lands,  the  lime  after  the  death  of  her  husband, 

ious  to  such  acknowledgment  in  writing  or  such  recognition  by 

or  decree,  is  not  a  part  of  the  time  limited  by  this  section. 

K  Where  the  property,  in  which  dower  is  claimed,  is  actually 
the  occupant  thereof  must  be  made  defendant  in  the  action, 
is  not  so  occupied-,  the  action  must  be  brought  against  some  per- 
ising  acts  of  ownership  thereupon,  or  claiming  title  thereto,  or  an 
lerein,  at  the  time  of  the  commencement  of  the  action. 

I.  in  either  of  the  oases  specified  in  the  last  section,  any  other  por- 
ting title  to,  or  the  right  to  the  possession  of,  the  real  property  in 
ver  is  claimed,  may  be  joined  as  defendant  in  the  action. 

L  In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real  ^ro^ 
lich  the  plaintiff's  husband  died  seized,  or  in  a\l  t\iQ  t^  ^iqiV^icV^ 
aliened  by  qbb  convefaDo^,  all  the  persons  ux  i^amaainin  ^U  <>^ 


claiming  title  to,  Lbe  properlj,  br  anv  part  thereof,  maj  be  made  de(^ 
snts,  although  Lhej  poaseea  or  elaim  title  to  different  portioos  tbareor  il 
■ereralty. 

g  1600.  Where  a  widow  recovers,  in  on  actioQ  therefor,  dower  iu  pron 
ert;,  of  nhich  her  huabnnd  died  eeized,  ebe  ma;  also  recover,  iti  the  un 
■L'tion,  damages  for  witlibolding  ber  dovur,  la  (he  (tmounl  of  one  third  d{ 
the  BDDUul  villus  of  the  mesne  pn>Gts  of  the  propertj,  with  iutereat;  lo  fail 
computed,  where  the  action  is  iigainat  tiie  heii',  from  bee  hnabaod's  deub 
or,  where  it  is  against  an;  other  person,  from  the  time  when  Biia  demuidM 
her  dower  of  the  defendimt ;  and,  in  euch  case,  to  the  time  of  the  trial,  n 
application  for  judgnacnt,  OB  the  case  ma;  bo  ;  but  not  exceeding  Eix;un 
in  the  whoie.  The  linmagea  aball  not  include  anj  thing  for  the  u* 
of  permanent  improvements,  made  after  tbe  death  of  the  buabaad. 

§  1601.  Where  a  widow  recoverB  dower,  in  a  caae  not  specified  ia  lUj 
last  Bcction,  alie  ma;  also  recover,  in  the  Bame  action,  damages  for  wilhboUM 
lug  her  dower,  to  be  computed  from  the  commencement  of  tbeactioa:  btftJ 
the;  ehall  not  include  any  thing  for  the  us-  of  permanent  improveni«o>,| 
made  since  the  property  was  aliened  b;  her  bnsband.  la  all  other  rrapeM,! 
the  eame  must  be  computed  as  prescribed  in  the  laat  seotion. 

6  1603.  The  last  two  sections  do  not  authorize  the  recover;,  >g^i>t  t 
defendant  who  ia  joined  with  others,  of  damages  far  with  holding  dtHnf,  l» 
■nj  portion  of  the  propert;  not  occupied  or  claimed  bj  bim. 

g  1603.  Where  a  widow  recorera  dower  in  real  propert;  aliened  bj  lb> 
beir  of  ber  husband,  she  ma;  recover,  in  a  eeparate  actioD  against  hinLlW 
damages  for  withholding  ber  dower,  from  the  time  of  the  death  of  bar  W 
dand  to  the  timo  of  the  alienation,  not  exceeding  six  yean  in  Ibe  '"'' 
The  Bum  recovered  from  him  must  be  deducted  from  tbe  Bum,  wh 
would  otherwise  be  entitled  to  recover  from  the  grantee ;  and  on; : 
Dovered  as  damages  from  the  grantee,  must  be  deducted  from  the  nK 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

g  1604.  The  acceptance,  b;  s  widow,  of  an  asaignmant  of  d 
in  Batiafaction  of  ber  claim  up^ii  the  propert;  in  questioD,  bara  in  I 
for  dower,  and  ma;  be  pleaded  !:;  an;  defendant. 

g  1606.  Where  a  widow,  not  iiaving  a  right  to  doirer,  reoovers  i 
■eaiiut  an  infant,  b;  the  defauli  oc  collugion  of  hii  guardian,  the  inCul 
not  be  preiudiced  thereb;  ;  but  tvben  be  cornea  of  full  age,  tie  mi^ ' 
u  action  of  ejecnneot  agaiaat  the  widow,  to  recover  the  propertj  m  •---~ 
full;  awarded  for  dower,  with  datnagca  from  the  time  when  she  enCecMt 
poHseasion,  although  that  ismore  than  Bix  years  before  tbe 
of  the  aciion. 

8  1606.  The  complaint,  in  an  action  for  dower,  must  desorlbe  tlnRjP 
ert;,  oa  prescribed  in  section  one  thousand  five  hundred  and  elelenoIIH 
Mt ;  and  must  set  forth  the  name  of  the  plBintifPa  husbanJ. 

g  1607.  If  tbe  defendant  makes  default  in  appearing  or  pli 
tbe  right  of  the  plaintiff  10  dower  is  not  disputed  b;  tbe  answer;  drl 
appears,  b;  the  verdict,  report,  or  decision  upon  a  trial,  that  t^  pIllO''' 
entitled  to  dower  in  tbe  real  properl;  described  in  the  complain^  u 
locutor;  judgment  must  be  rendered;  which,  eioept  as  othorcrise  pt(«f 
in  IblK  article,  must  direct  that  the  plaiutifTs  dower  in  the  profMrUf 
ticalarly  dM'zibing  it,  bo  admeasured  b;  a  referee,  desigoated  in  wji 
■Mot,  or  hv  three  reputable  and  ifi&nAeT«UjBd{cKhold«ra,desicnalalWI 
«•  wnoniiBiiaDerK  for  thut  purpose.  " 

It 
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g  1608.  Eacli  of  the  oommiasioners,  or  the  referee,  as  the  case  requires, 
nvt,  before  entering  upon  the  execution  of  his  duties,  subscribe  and  take 
in  oath,  before  an  officer  specified  in  section  eight  iiundred  uud  forty-two 
of  tliis  act,  to  the  effect,  that  he  will  faithfully,  honestly,  and  impartiully 
i&diarge  the  tnut  reposed  in  him.  The  oath  must  be  filed  with  the  clerk, 
before  a  conmussioner  or  a  referee  enters  upon  the  execution  of  his  duties. 
Die  court  may,  at  any  time,  remove  the  referee,  or  either  of  the  commission* 
en  If  either  of  them  dies,  resigns,  or  neglects  or  refuses  to  serve,  or  ii 
removed,  the  court  may,  from  time  to  time,  appoint  another  person  in  his 
plioe. 

g  1609.  The  referee  or  the  commissioners  must  execute  their  duties  in 
tlie  following  manner : 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for  the  best  in- 
terests  of  all  the  parties  concerned,  admeasure  and  lay  off,  as  speedily  as 
poeeible,  as  the  dower  of  the  plaintiff,  a  distinct  parcel,  constituting  the 
one  third  part  of  the  real  property  of  which  dower  is  to  be  admeasured, 
<ieiig&ating  the  part  so  laid  off  by  posts,  stones,  or  other  permanent  monu- 
ments. 

1  In  making  the  admeasurement,  they  must  take  into  consideration  any 
pennanent  improvements,  made  upon  the  real  property,  after  the  death  of 
the  plaintifTs  husband,  or  after  the  alienation  thereof  by  him ;  and,  if 
practicable,  those  improvements  must  be  awarded  within  the  part  not  laid 
off  to  the  plaintiff  ;  or.  If  it  is  not  practicable  so  to  award  them,  a  deduc- 
tion must  be  made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to 
|be  benefit,  which  she  will  derive  from  so  much  of  those  improvements,  as 
ii  faiduded  in  the  part  laid  off  to  her. 

t.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee  or  com- 
misaioners,  it  is  not  for  the  best  interests  of  all  the  parties  concerned,  to 
•dmeasure  and  lay  off  to  the  plaintiff  a  distinct  parcel  of  the  property,  as 
prescribed  in  the  foregoing  suMivisions  of  this  section,  they  must  report 
that  fact  to  the  court. 

i.  They  may  employ  a  surveyor,  with  the  necessary  assistants,  to  aid  in 
the  admeasurement 

§  1610.  All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties ;  but  the  acts  of  a  majority  so  met  are  valid.  The 
mferee,  or  the  commissioners,  or  a  majority  of  them,  must  make  a  full  re- 
port of  their  proceedings,  specifying  therein  the  manner  in  which  they  have 
diKharged  their  trust,  with  the  items  of  their  charges,  and  a  particular  des- 
eription  of  the  portion  admeasured  and  laid  off  to  the  plaintiff;  or,  if  they 
report  that  it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
mterests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a  distinct 
parcel  of  the  property,  of  which  dower  is  to  be  admeasured,  they  must 
mte  the  reasons  for  that  opinion,  and  all  the  facts  relating  thereto.  The 
report  must  be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded,  and  must  be  filed  in  the  ofQce  of  the  clerk. 

§  161^.  Upon  the  application  of  any  party  to  the  action,  and  upon  good 
cause  shown,  the  court  may  set  aside  the  report,  and,  if  necessary,  may 
ippoint  new  commissioners,  or  a  new  referee,  who  must  proceed,  as  pre- 
Msribed  in  this  title,  with  respect  to  those  first  appointed. 

J)  1612.  The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
ading  the  expense  of  a  survey,  when  it  is  made,  must  bo  taxed  under 
thb  direction  of  the  court;  and  the  amount  thereof,  must  V^q  '^qa^Vs  \Xi% 
plaintifl^  mnd  allowed  to  ber,  upon  the  taxation  of  her  coaUk 
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§  1613.  Upon  Ihe  report  being  confirmed  by  the  oouri,  ^al  jaigat 

— It  be  rciidcred.     If  the  referee  or  commiBaiaaerg  have  edmeoBureilu 


laid  off  to  the  pkintiff  s  djatiutt  parcel  of  the  property,  the  judgiueut  an 
award  to  her,  during  her  aBturnl  life,  the  poaseasion  of  tli;it  parMlid 
Bctibing  it,  Hubject  to  the  pajmeut  of  all  tniej,  asBeaamcuiB,  and  Kb 
chirgea,  accruing  thereupoD  after  Bhe  takes  posacBaion.  If  the  refcTMt 
ths  commissionera  report,  that  it  is  not  practicable,  or  tbut,  in  bis  oi  tbei 
opinion,  it  ia  uot  for  the  best  inteiests  uf  all  the  partiea  concenied,ul 
■dmesdura  and  la;  off  a  liistinct  pa]'uel  of  the  property,  the  final  judgmffl 
muat  direct,  that  a  sum,  fixed  by  ihe  Liiurt,  and  speuified  therein,  eqnajt 
one-third  of  the  rental  value  uf  the  rcul  property,  na  ascertained  br  l  nl 
erence  or  otherwise,  he  paid  to  the  plLihitiit,  annually  or  otlener,  al  dirHbi 
In  the  iudgment,  during  her  natural  life,  for  her  dower  in  the  property;  IW 
that  the  sums,  so  to  be  paid,  be  and  i-emain  a  charge  upon  the  property 
during  ber  natural  life.  The  linal  jadgmeut  may  also  award  damagM  fix 
tbe  withholding  of  dower. 

g  1614.  The  plaintiff  may,  from  time  to  time,  maintain  an  aocion  aguta 
ttw  owner,  or  a  person  who  was  the  owner  of  the  property,  to  recoret  u] 
Instalment  of  tbe  enm,  so  awarded  to  her  for  her  dower,  which  became  d« 

.  doling  hia  ownership,  and  remains  unpaid.  Or  if  au  inulaloieiit  remains  du 
and  unpaid,  abe  may  maintain  an  action  taprocui'ea  sale  of  tbe  property,  ind 
enforce  the  payment  of  tbe  inaiolmenta,  due  and  to  beoome  due,iHitill 
the  proceeds,  of  the  sale.  Sucb  an  action  muat  be  conducted,  aa  it  lb 
cbarga  upon  the  real  property  waa  a  mortgage  to  the  same  effect  If.  ^' 
any  time,  it  ia  made  to  appear  to  the  court,  that  the  rental  value  of  tbe  Nil 
property  baa  materially  incrcnaed  or  diminished,  tlie  court  may,  by  an  otdn; 
to  be  made  npon  notice  to  nil  tbe  persona  intercsCed,  modify  the  final  judg' 
meut,  by  iQcreaaing  or  dimiuiahiug  the  aum  to  be  paid  to  the  plainUS. 

g  1616.  Where  a  portion  of  the  property  is  admeasured  and  laid  of  to 
tbe  plaintiff  aa  her  dower,  a  lien,  which  is  inferior  to  the  pUiolitTs  right  nl 

I  dower,  attaches,  during  tbe  Ufa  of  the  plaiatiff,  to  the  residue,  or  lo  di 

Eortion  or  share  of  tbe  i-esidue  which  was  subject  to  it,  as  if  thspoitlH 
jd  off  to  the  piaintiff  iiad  not  been  a  part  of  the  properly. 
%  161C.  An  appeal  from  a  filial  juilme^l.  awarding  to  the  plaintiff  pM- 
teasioii  of  the  part  admeasured  Lsd  laid  off  to  her,  does  oat  stay  tbe  euM- 
tion  thereof,  ualcss  Ibe  uiiirt,  tir  a  judge  thereof,  grants  an  order  direelinf 
■nnh  •  atey.  Such  an  order  Eiksll  not  be  granted,  if  an  unilertalciii(  i 
n  the  part  of  tbe  respondent,  with  one  or  more  sureties,  ^ipnitlt 
court,  or  a  judge  thereof,  to  the  effei:!  that,  if  the  judgment  ippcaM 
from  is  reversed  or  modified,  and  restitution  ia  awarded,  she  will  pay,  MllV 
person  entitled  thereto,  ihe  value  of  tiie  use  and  octupotion  of  tbe  paitM 
admeasured  and  kid  oS  to  her,  or  of  tbe  portion,  reatitut ion  of  wbidiil 
■warded,  during  the  time  she  holds  poasesaion  thereof,  by  virtue  of  tt* 
Judgment. 

§  1617.  In  BQ  SiCtion  fur  dower,  the  plaintiff  may,  at  any  time  bcfonu 
interlocutory  judgment  la  rendered,  by  reason  of  the  defendant's  default  ta 
appearing  or  pleading,  or,  where  an  issue  of  f.ict  isjoined,  atany  time  bift* 
tbe  commencement  of  the  trial,  £Ie  nith  the  clerk,  a  cooacnt  to  accept  agij* 
■um,in  full  satisfaction  anddiecbat^e  of  her  right  of  dower  in  then>al  pnf> 
erty  described  in  the  complaint.  Such  a  consent  must  beiu  writing,  u  '" 
iii0wJet/^edDrprored,and  certified,  in  like  manner  asadeed  to  b~  ~~' 
J  copj  thereof,  with  notice  of  Ibc  bl^vig,  must  be  aerved  upon  ei 
partf  who  bam  appeared,  oi  who  ftppeara  tAuir  v'oe^iiiii. 
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1 1618.  At  any  timt  after  a  conaeut  is  filed,  as  prescribed  in  the  laaf 
NetioB,  and  before  an  interlocutory  judgment  is  rendered,  any  defendant 
may  apply  to  the  court,  upon  notice,  for  an  order  granting  him  leave  to  pay 
ndi  a  gross  sum.  Thereupon  the  court  may,  in  its  discretion,  and  upon 
loeh  terms  as  justice  requires,  ascertain  the  value  of  the  plaintiff's  right  of 
dower  in  the  property,  by  a  reference  or  otherwise,  and  make  an  order, 
diieoting  payment,  by  the  applicant,  of  the  sum  so  ascertained,  within  a 
tinra  fixed  by  the  order,  not  exceeding  sixty  days  after  service  of  a  copy 
thereof ;  and  directing  the  execution  by  the  plaintiff  of  a  release  of  her 
right  of  dower,  upon  receipt  of  the  money.  Ol>edience  to  the  order  may 
be  enforced,  either  by  punishment  for  contempt,  or  by  striking  out  the 
pteacBng  ol  the  offending  party,  and  rendering  judgment  against  Mm  or  her 
erinbrai  modes. 

§  1619.  Where  the  plaintifTs  consent  has  been  filed,  as  prescribed  in 
the  last  section  but  one,  and  she  is  entitled  to  an  interlocutory  judgment  in 
the  action,  the  court  must,  upon  the  application  of  either  party,  ascertain, 
by  a  reference  or  otherwise,  whether  a  distinct  parcel  of  the  property  can 
be  tdmeasured  and  laid  off  to  the  plaintiff,  as  tenant  in  dower,  without 
ntterial  injury  to  the  interests  of  the  parties.  If  it  appears  to  the  court, 
that  a  dist&ct  parcel  cannot  be  so  admeasured  and  laid  off,  the  interlocu- 
Uatj  judgment  must,  except  in  the  case  specified  in  the  next  section,  direct 
that  the  property  be  sold  by  the  sheriff,  or  by  a  referee  designated  therein ; 
ud  that,  upon  the  confirmation  of  the  sale,  each  party  to  the  action,  and 
every  person  deriving  title  from,  through,  or  under  a  party,  after  the  filing 
of  the  judgment-roll,  or  of  a  notice  of  the  pendency  of  the  action,  as  pre- 
Bcribed  in  article  ninth  of  this  title,  be  barred  of  and  from  any  right,  title, 
n  interest  in  or  to  the  property  sold. 

§  1620.  In  a  case  specified  in  section  one  thousand  six  hundred  and 
seventeen  of  this  act,  where  the  property,  or  a  p§rt  thereof,  consists  of  one 
or  more  vacant  or  unimproved  lots,  the  plaintiff's  consent  may  contain  a 
stipulation  to  take  a  distinct  parcel  out  of  those  lots,  in  lieu  of  a  gross  sum. 
Iq  that  case,  the  interlocutory  judgment,  instead  of  directing  a  sale,  may 
direct,  if  it  appears  to  be  just  so  to  do,  that  commissioners  be  appointed  to 
idmeasure  and  lay  off  to  the  plaintiff  a  distinct  parcel,  out  of  the  vacant  or 
numproved  lots ;  and,  if  there  is  aity  other  property,  that  it  be  sold,  and  a 
pees  sum  be  paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the 
>ext  three  sections.  The  plaintiff's  title  to  each  distinct  parcel,  admeasured 
Md  hud  off  to  her,  as  prencribed  in  this  section,  is  that  of  an  estate  of  in- 
heritance in  fee  simple.  In  admeasuring  and  laying  off  the  same,  the  com- 
oiidoners  must  consider  quantity  and  quality  relatively,  according  to  the 
valoe  of  the  plaintiff's  right  of  dower  in  the  vacant  or  unimproved  lots,  out 
4  which  the  admeasurement  is  to  be  made  ;  which  must  be  ascertained,  in 
pfoportion  to  the  value  of  those  lots,  as  prescribed,  in  the  next  three  sec- 
thms,  for  fixinsc  a  gross  sum  to  be  paid  to  her  out  of  the  proceeds  of  a 
lele. 

§  1621.  Before  an  interlocutory  judgment  is  rendered  for  the  sale  of  the 
property,  the  court  must  direct  a  reference  to  ascertain  whether  any  person, 
lot  a  party,  has  a  lien  upon  the  property,  or  any  part  thereof.  Except  as 
otiierwise  expressly  prescribed  in  this  article,  the  proceedings  upon  and 
nbtequent  to  the  reference  must  be  the  same,  as  prescribed  in  article 
leoond  of  this  title,  where  a  reference  is  made  as  prescribed  in  section  one 
(kmaand  five  hundred  and  sixty-one  of  this  act. 

li  1629'  When  the  interlocutorj  judgment  directa  a  aaXe^  VI  \^i«  t\i^\  ^V 


gg  iaaa-ifl2B  foreulosuiu  uoktoagi. 

dower  of  (Le  pluDlLff  ia  inferior  to  any  oilier  tieu  upon  (be  prup«rtf,  ;U 
judgm^at  may,  in  tbe  diauredoD  of  llie  court,  direul  that  the  propcn;  k 
sold  eitlier  subject  to  tlie  lien,  or  discharged  fmin  the  lien;  (Dil,  in '.U 
latter  uaae,  that  th«  officer  making  the  Hale  pay  (be  unoaol  af  (ba  lim,  w 
of  tbe  proceeds  of  the  tale. 

§  1623.  lumediBtel;  after  completing  the  sele,  and  exacuting  th»  pnptt 
ooDveyance  to  the  purchaser,  tho  officer  making  lh«  sale  must  nuk*  at 
Ble  wiiii  the  clerk  n  report  thereof,  ihowing  the  name  of  the  purchnser,  ul 
the  purchiiae>price  paid  by  him,  or,  if  the  property  una  sold  in  parcel!,  tbl 
name  of  each  purchaser,  Rod  the  price  anil  a  deacription  of  the  paruel  Mid 
to  bim  ,  the  sums  which  the  officer  has  paid  out  of  the  proueedi  of  tbt 
sale,  pursuiint  to  the  interlocutorv  judgment;  the  purpose  for  whiiili  tvh 
payment  was  made  ;  the  amount  and  item^  of  his  fees  and  expeuMi;  Ud 
the  net  UQonnt  of  the  proceeds,  after  deducting  the  pavmenla. 

§  1624.  Upon  confli'ming  the  sale,  tbe  court  must  ascertnin,  bj  i  rtta- 
enee  or  otberwife,  the  rights  and  inleiwla  of  each  of  the  parliea  in  mi  H 
(lie  proceeds  of  the  sale,  and  also  what  gross  sum  of  mone;  is  equal  to  lU 
ratue  of  the  plaintifT  dower  in  the  net  proceeds  of  the  sale,  calculated  apM 
the  principles  applicable  to  life  annuities.  The  court  must  therenpOD  IcDilK 
final  judgment,  coalirming  the  sale,  and  directing  that  the  groes  saio  w 
ascertained  be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  rigU  of 
dbwer  ;  and  (hat  (be  remainder  of  tbe  proceeds  of  the  sale  be  diBtribaltl 
among  the  persons  entitled  thereto. 

g  1G2S.  The  prorisions  of  urticle  second  of  this  title,  relating  to  %ak 
ilade  aa  prescribed  in  that  article,  and  to  the  distribution,  inTeattBent,  wl 
care  of  the  proceeds,  apply,  as  far  as  they  are  applicable,  to  a  sale  mtdt  tl 
prescribed  in  this  article,  and  to  tbe  distribution  of  the  proceeds  of  t  nl^ 
u  prescribed  in  (he  last  section. 

'article  FOOBTH. 

Action  to  roRECLOsi  a  Uosiaiai. 

I  law.  Final  Jadgmeot;  what  to  eon-  be  Died.                             _^ 

tain.  S  IB32.  Effect  oF  convejrance  ap«  W 

W7.  Person  liable  for  mortgage  debt  III33.  DiKpotttlon  o(  earplna.        ^ 

am;  be  mode  deteadant.  etc.  16M.  When  complaluttolMdlAAW 

1028.  OtheiacliODBfor  iDOrlfsgedebt,  on  payment  or  enni  du. 

wben  ptotiibited.  1636.  Fajment  arterjOLlEinenli  «M 

-  IMB.  Complaint  (o  amc  wbotbEr  snch  procKdJuKs  lo  Gt  Miyu. 

action  brooght.  ISBt.  Waoa  part  only  of  theinspw 

Itao.  If  ladginent  reDdFreil  tbcrelu,  tobe<>old. 

eiFcntioH  mnet  be  retnmed.  I<3?.  When  tbe  whole  prapMT  m 

ISal.  ITolice  et  pendency  of  action  (s  be  sold. 

•  g  1626.  In  an  action  to  foreclose  a  mortgage  upon  real  properly, ifM 
plaintiff  becomes  entitled  to  final  judgment,  it  must  direct  the  sale  of  w 
property  mortgaged,  or  of  such  part  thereof  as  is  sufficient  to  diachal{<  !■ 
mortgage  debt,  tbe  eipenses  of  the  sale,  and  the  costs  of  the 
g  1627.  Any  person, 
"  debt  secured  by  the  mortgage,  may  be  made 


if  he  has  appeared,  or  has  been  personally  served  with  (he  Bumii!atu,H 
final  judgment  may  award  payment  by  him  of  the  residue  of  tbedebt.^ 
mainiDg  unsatieSed,  after  a  sale  of  the  mortgaged  '   '      ""^ 


I 


it  by  him  of  the  residue  of  tbe 
F  the  mortgaged  property,  and  th 
of  the  prooeeds,  pursuant  to  tbe  directions  contained  therein, 
f  J6S8.   Wbiie  an  action  to  foreclose  a  mortgage  upon  rei 
p^ading,  ar  alter  final  judgment   tot  i,\ib  p\ualiB.  ft«™tt,iM 


lthe>M«i« 
in.  M 
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•bill  be  oommenoed  or  maiutained,  to  recover  any  pirt  of  the  mortgage 
debt,  without  leave  of  the  court  in  which  the  former  action  was  brought. 

$  1629.  The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  bus  been  brought  to  recover 
any  part  of  the  mortgage  debt,  and,  if  so,  whether  any  part  thereof  haa 
been  collected. 

( liSO.  Where  final  judgment  for  the  plaintiff  has  been  rendered,  in  an 
aotion  to  recover  any  part  of  the  mortgage  debt,  an  action  shall  not  be 
commeuced  or  maintained  to  foreclose  the  mortgage,  unless  an  execution 
egainst  the  property  of  the  defendant  has  been  issued,  upon  the  judgment, 
to  the  sheriff  of  the  county  where  he  resides,  if  he  resides  within  the  State, 
•r,  if  he  resides  without  the  State,  to  the  sheriff  of  the  county  where  the 
jndgment-roll  is  filed ;  and  has  been  returned  wholly  or  partly  unsatisfied. 

5 1631.  The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
OM&t  directing  a  sale  is  rendered,  file,  in  the  clerk's  office  of  each  county 
where  the  mortgaged  property  is  situated,  a  notice  of  the  pendency  of  the 
aetion,  as  prescribed  in  section  one  thousand  six  hundred  and  seventy  of 
ttisaet:  which  must  specify,  in  addition  to  the  particulars  required  by 
thit  section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and 
phue  of  recording  it. 

5 1632.  A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  m  action  to  foreclose  a  mortgage  upon  real  property,  vests  in  the 
purchaser  the  same  estate,  only,  that  would  have  vested  in  the  mortgagee, 
if  the  equity  of  redemption  had  been  foreclosed.  Such  a  conveyance  is  as 
▼ilid,  as  if  it  was  executed  by  the  mortgagor  and  mortgagee,  and  is  an  en- 
tire bar  against  each  of  them,  and  against  each  party  to  the  action  who  was 
duly  summoned,  and  every  person  claiming  from,  through,  or  under  a  party, 
by  title  accruing  after  the  filing  of  the  notice  of  the  pendency  of  the  action, 
^  prescribed  in  the  last  section. 

§  1633.  If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and  the  costs  of 
^  aetion,  it  must  be  paid  into  court,  for  the  use  of  the  person  or  persons 
entitled  thereto.  If  any  part  of  the  surplus  remains  in  court  for  the  period 
of  three  months,  the  court  must,  if  no  application  has  been  made  therefor, 
lad  may,  if  an  application  therefor  is  pending,  direct  it  to  be  invested  at 
interest,  for  the  benefit  of  the  person  or  persons  entitled  thereto,  to  be  paid 
upon  the  direction  of  the  court. 

§  1634»  Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
[Property,  upon  which  a  portion  of  the  principal  or  interest  is  due,  and  an- 
^her  portion  of  either  is  to  become  due,  the  complaint  must  be  dismissed 
without  costs  against  the  plaintiff,  upon  the  defendant  paying  into 
^otfH,  at  any  time  before  a  final  judgment  directing  a  sale  is  rendered,  the 
■urn  due,  and  the  plaintiffs  costs. 

§  1636.  In  a  case  specified  in  the  last  seciion,  if,  after  a  final  judgment 
lireeting  a  sale  is  rendered,  but  before  the  sale  is  made,  the  defendant  pays 
bto  oonrt  the  amount  due  for  principal  and  interest,  and  the  costs  of  the 
letSon,  together  with  the  expenses  of  the  proceedings  to  sell,  if  any,  all  pro- 
Siedings  upon  the  judgment  must  be  stayed  ;  but,  upon  a  subsequent  default 
B  the  payment  of  principal  or  interest,  the  court  may  make  an  ocder^  dYc«(s,v 
1^  the  enforeement  of  the  judgment,  for  the  purpose  of  coWecWii^!^  x\v«  «>\xsi 
km  dm. 
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%  1636-  Where  the  mortgage  debt  ia  not  nil  due,  ftod  tbe  ouirtgtgMi  pra; 
•rt;  iB  su  dreumatinced,  tbitt  it  vhii  be  sold  in  parcels  vithout  injur;  Itlbr 
iotereatj  of  the  parlieB,  the  tioal  judgniont  muai  direot,  Cbat  no  more  of  Ibi 
jtroiierCj  be  sold,  in  the  Hret  place,  than  ia  suffii.'lent  to  autisfj  tbe  Bum  Iba 
dae,  with  tbe  laalBof  the  sutioii  and  cipGnaeaof  tbe  Bale;  and  that,  upoii 
ubBequeDl  default  in  the  payment  of  principal  or  inlereat,  tbe  pluiulil  mi) 
appl^f  for  SQ  order,  directing  the  sale  of  tbe  residue,  or  of  bo  much  thnto! 
a»  ia  DeoeBsarv  to  aatiaf;  tbe  amount  then  due,  with  the  coals  uf  the  applift- 
tkiu  and  the  eipenaeE  of  the  pale.  Tbe  pluintiS  maj  Bpplv  for  and  oblun 
■Uch  an  order,  aa  often  us  a  default  happena, 

§  1637.  If,  in  a  case  specified  ia  the  last  thi'ee  sections,  it  appeua  ihM 
the  mortgaged  property  ia  so  circumstanced,  that  a  sale  of  the  itliali!  "ill  1" 
most  beneliuiaJ  to  the  parties,  Ctie  Buul  judf^ctit  must  direct,  that  the  «lwh 
property  be  sold;  that  the  praceeda  of  the  sale,  after  dedutiing  the  own 
of  tbe  action,  and  the  eipeneee  of  Che  aaie,  be  either  applied  to  the  aatilllfr 
tiUD  of  the  wbole  aum  eeiiured  by  tbe  mortgage,  nitb  euoh  a  tataU 
of  interest,  as  justice  requires  ;  or  be  firet  applied  to  the  payment  ot  ih' 
amn  due,  and  tbe  balance,  or  so  much  thereof  as  is  ueceasary,  lie  ioiWil 
at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid  to  bim  from  Unww 
time,  as  any  part  of  tlie  principal  or  inlereat  becomea  due. 

AETICLE  FIFTH. 

AOnON  TO  COHFEL  THI  DETEUUISATIOtl  Of  i   ClxIM  TO  BEU.  I'ROTttTt. 

I  1M8.  Who  mny  maintain  acUoii.  «  IMS.  JnclgmFnt  for  pidntls. 

ISM.  UomplalDL  1646.  Kll-ct  ot  Judgineni. 

IMD.  Proceedm^    wtiea   der'nOant         1047.  Adiioa  to  deiermili*  «W^ 

KU.  Id.;  When  he  picada  tliie.                    1S48.  PiacH'illiieB.  it  plalutlS  •d 
1M».  ProcuediUBB  same  as  hi  eject-  ■" '-—'' '- 


^1»M.  Juut-raenl 


■       §  163Q.  lam'd  1891.]    Where  a  person  baa  been,  or  he  and  tboia  vMM 
I    aslate  he  has.  have  beeu  lor  otie  jeor  in  poiieesElDu  of  real  property,  or  ol  ■■ 

iHSBOian  [en.  be  may  maintain  an  afilonairalDsMinyoiberpei-Ron  l{)cDal|lltW 
OeMrmlnallon  of  aur  claim  sdrerse  to  Chat  at  tbe  plaintllT  which  the  datiNdV 
makes  lo  any  estato  Id  thai  iiroiierlj  in  tee,  or  tor  lite,  or  tor  a  lerm  Ot  pS 
not  leas  than  ten.  In  posseesimi,  reveraioB  or  remalniler,  or  to  any  mWS 
hi  that  property.  Including  nuy  i;liiJm  in  the  nature  ut  an  easement  t»qB 
whether  appurtenant  to  any  other  estate  or  lands  or  not,  and  also  bHwH 
any  Ben  or  inoumhrance  ninju  aaid  property,  of  ttioomomit  or  value  of  nutj" 
Uutn  two  hundred  and  f\tiy  dollars.  But  this  bectiou  doea  Dot  apply  toanW 
for  dower. 

§1639.  [am'd  !SB1.]    TheoompHOntlnmch  an  action mUstsetlortlW* 

-    "^  plaintiff's  rieht  to  the  real  property ;  whether  hla  eatale  thenM^S 
for  life,  or  (or  a  term  of  yenra  not  less  than  ten  ;  sua  wlietlier  he  Mdjn 
purchaser, 


toe  or  for  life,  or  (or  a  term  of  years  not  less  than  ten  ;  sua  wl.etl.er  he  M*» 
■a  heir,  deiisee  or  purchaser,  Willi  tbogonroo  (rooi  or  moana  by  whidiMi*" 
imnieiUateIr  accrued  Co  him.  .   ._  ,  i  rttm 

S.  Tta.t  the  property,  at  the  commeneBmenC  of  the  action  wa»,  atid,  Wfy 
one  year  next  preceding,  has  heea  tn  hlapoBaesBlon.orhnliopoKsawlooOtlg 
■elf  Hod  tboae  from  whom  be  derives  bis  title,  either  as  sole  leuoiit.  or  M  t^ 
teaant.  or  tenant  in  common  with  others.  .    -j 

a.  That  the  defendant  irajuntly  claims  an  estate  or  Interest  or  ••"■H 
Uiereln,  or  a  lien  or  lacuinbraDCe  thereupon  of  the  cbaraoter  speoiaed  ■  ^ 

-  Tbe  complaint  must  describe  the  woverCT  na  preicrihed  hi  seotioq  *S" 
^-'Iredtoa  xdetan  of  tbis  act.  TheaemanS  tor  Hw'!^^ 'l^^^^^^PliS* 
mat  (be  defendant  and  every  persMi  claMuing  unaBi  tarn  \«  XainfcTBm«» 
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daim  to  an  estate  in  the  property  described  in  the  complaint,  or  from  a/1 
daim  to  an  interest  or  easement  therein,  or  a  lien  or  incumbrance  thereupon, 
>f  the  character  specified  in  the  last  section,  or  it  may  combine  two  or  more  of 
laid  demands  with  other  demands  for  appropriate  rehef . 

§  1640.  If  the  defendant,  in  his  answer,  puts  in  issue  the  matters  specified 
in  sobdivision  second  of  the  last  section,  and  succeeds  upon  that  defence,  final 
^gment  must  be  rendered  in  his  favor,  dismissing  the  complaint,  and  award- 
tug  to  him  costs  against  the  plaintiff. 

8  1641.  [am^d  1891.]  The  defendant  may,  In  his  answer,  either  with  or 
vimout  the  defence  specified  in  the  last  section,  set  forth  facts  showing  that 
be  has  an  estate  in  the  propertv  or  any  part  thereof,  adverse  to  the  plaintiff,  in 
fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in  possession,  reversion, 
or  remainder,  as  in  a  complaint  for  the  same  cause  of  action  ;  or  the  defendant 
may  set  forth  facts  showing  that  he  has  an  interest  or  an  easement  in,  or  a  lion 
or  mcombrance  iii>on,  said  property ;  and  thereupon  he  may  demand  that  the 
onnplsint  be  dismissed,  or  any  judgment  to  which  be  would  be  entitled  in  an 
action  brought  by  him  to  recover  that  estate  in  said  property,  or  to  enforce 
ta  any  manner  the  interest  or  easement  therein,  or  the  lien  or  incumbrance 
tteronpon  which  he  asserts ;  or  he  may  combine  any  two  or  more  of  sail 

§1642.  [am^d  1891.]  Where  an  issue  of  the  fact  is  joined  in  on  actioi 
brought  as  prescribed  in  this 'article,  unless  the  defendant  merely  demands  that 
tbecomplamt  be  dismissed,  if  the  defendant  claims  an  estate  in  said  property 
the  subsequent  proceedings,  including  the  trial,  judgment  and  execution,  aiv 
the  same  as  if  it  was  an  action  of  ejectment,  except  as  otherw^ise  expressly  pre 
Boibed  in  this  title  ;  if  the  defendant  claims  an  interest  or  easement  in,  or  a. 
Uen  or  incumbrance  upon,  said  property,  the  subsequent  proceedings  are  the 
sune  as  if  it  was  an  action  brougnt  by  the  defendant  to  establish  or  enforce  the 
said  interest,  easement,  lien  or  incumbrance,  and  the  court  may  award  any  ap 
Propriate  relief  except  as  otherwise  expressly  prescribed  in  this  title. 

§  1643.  Where  the  defendant  claims  the  property  in  question,  or  any  part 
'tereof,  by  virtue  of  an  estate  in  remainder  or  reversion,  he  need  not  establish 
inpht  to  the  inmiediate  possession  thereof ;  but  where  the  verdict,  report,  or 
^BTitsion  finds  that  he  has  such  an  estate,  it  must  specify  the  time  when,  or  the 
contingency  upon  which,  he  will  be  entitled  to  possession  ;  and  final  judgment 
•A  that  effect  must  be  rendered  accordingly,  without  damages.  In  such  a  case, 
•0  execution  for  the  delivery  of  the  possession  of  the  property  may  be  issued 
4Kni  the  judgment :  but  only  by  the  special  order  of  the  court,  made  upon  an 
application  by  the  defendant,  or  a  person  claiming  under  him,  and^satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has  happened  upon 
Yhich,  the  applicant  is  entitled  to  possession  by  the  terms  of  the  judgment. 

§  1644.  Where  a  final  judgment,  in  favor  of  the  defendant,  determines  that 
■On entitled  to  the  immediate  possession  of  the  property,  it  must  award  him 
Msession  accordingly.  The  final  judgment  must  also  award  to  him  his  dam- 
k»  for  the  withholding  of  the  property,  as  in  an  action  of  ejectment. 

§  1646.  [am^d  1891.]  Final  judgment  for  the  plaintiff  must  be  to  the  effect 
wat  the  defendant,  and  every  person  claiming  under  him,  by  title  accruing 
«tfter  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the  pendency  of  the 
■ction,  as  prescribed  in  article  ninth  of  this  title,  be  forever  barred  from  all 
cjaim  to  any  estate  of  inheritance,  or  for  life,'or  for  a  term  of  years  not  less 
than  ten,  in  the  proi>erty ;  or  such  judgment  must  be  that  the  defendant  and 
f>y&j  person  claiming  under  him,  as  above  stated,  be  forever  barred  from  all 
daim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon,  the  said 
I»operty,  of  any  kind  or  nature  whatsoever,  or  of  any  particular  interest, 
JUement,  lien  or  incumbrance  specified  in  said  judgment ;  and  the  court  may 
wectany  instrument  purporting  to  create  any  such  interest,  easement,  lien  or 
■ocmnbrance  to  be  delivered  up  or  to  be  cancelled 'of  record  ;  or  two  or  more  of 
«*ld  forms  of  judgment  may  be  awarded  in  the  same  action.  If  such  a  judg- 
ment is  taken  upon  the  defendant's  default  in  appearing  or  pleading,  it  shall 
Jtot  award  costs  to  either  party,  unless  it  be  taken  upon  a  default  in  answering, 
•fterthe  decision  of  a  denmrrer  to  the  complaint. 

J  1 1646.  [arti'd  1891.]    A  final  Judgment  in  favor  of  either  party,  in  an 
on  brought  as  prescribed  in  this  article,  is  conclusive  against  the  other 
^ttty*  as  to  the  title  established  in  the  action  ;  and  also  against  every  person 
Jhnlng  from,  through,  or  under  that  party,  by  title  accruing  after  u\ei  f^Xvu^^ 
wthe  judgment-roll,  or  of  the  notice  of  the  pendency  oi  the  acUoT\,a.g»  v'f^- 
Jibed  in  article  nfntb  of  this  title.    A  new  trial  of  said  action  atter  V^Ol^ptsv^oX. 
ftmljiotbegmntea  as  a  matter  o£  right,  but  the  court  may,  \n  its  ^aGtcjUauVft 


WASTE. 

the  [Dtereets  of  justioe,  grant  b,  new  trial  unnn  an  appilenlloB  b 
party  vithia  oas  year  a(t«- said  Judpnent.    Biil  whore  a  lietendatit  w 
an  idiot,  a  liinatlo,  an  lisbilimi  drunliarii,  or  imprlBoued  ati  e.  orlmlt 

tlie  Bald  iluf enddut  aliiUI  llave  Che  righl,  within  one  year  after  bis  ill 


parly,  and  may  be  recoived  in  e>!den 
gain  prouuped.    The  Lipurtfl  may  niunn  i 
(  IhB  record  of  the  evidence  given  In  eui 
ts  produLied  tbereln,  either  wlUi  or  nlthoii 


^Sa^hoyiVM'  '.'\ZT 

ontUattw  tljB-)--' ,.-p>n" 

band,    ir  the  d^'f. .  ,■,,,:.'.:...   .j in-ri  it 

proo^  ithall  apply  to  bar  caae. 

g  1648.  InanactlDnbrouglittuispiKiinedinthelaBtgectlon.itlhet 


admits  the  defendaofa  right  of  dower  in  tba  property  deflcribed  tben 
... •  I, ,H .1  ...J .  .t..i,gr  J„„pp|^„3 

IP  Interest  In 


part  tliereor,  It  must  demand  Indcment  t 
— p,  [f  the  Jpfcndnnl.  does  not,  h-  ' 


ii  facts,  Bhowfof 

erty.  Ihaci  ia  bu  n.rlmittod.  nnil  di'mand  judgment  therefor. 
plamtilT  in  nn  notion  tcr  dower,  the  court  iiinst  rendor  Hn  interlocal 
rtient,  dlreuliiighi^r  dower  Lo  liu  ndni^a-Hured  witli  or  wiliiout  damaff 
detention,  aa  iu  sn  ac'lton  for  doner.  TliB  suljsequent  prooeedlDgl 
nunc,  a,»  if  tlie  defondaut  had.  as  plaintiff,  i-ecovered  an  Interlocntaiy ; 
III  an  BoCJOD  for  dower. 

g  1649.  Wherethe  plaintiff  Insliite.hihlaconiplahit,  that  Ihedefei 
Botariehtof  dower  In  the  property,  he  niunt  dwnand  Judgment  thi 
foraver  barred  from  h-ucb  a  claim.  In  that  case,  or  where  the  plaintiff 
right  of  dower  In  the  defoudant,,  and  the  defendant  In  her  answer 


propiirtj,  Ibau  <b  bo  admitted,  the  prnfiiilona  of  thia  articie,  rtdating  to 


of  jeara  not  less  than  ten,  apply  to  aJ 

816B0.  [nm'dim.l    AnaoJlon 
arflele.  Iiy  nr  asahjst  a  i-orporaHon.  n 

Bucb  an  action  may  he  mainUli 
r  of  any  suah  oorpotation  or  OSH 

ARTICLE  SIXTH.     * 

Action 

FOR    WiH«. 

1  WSl.  Wbo  liable  to  action  for  wafte 
least.  AcUoo  by  heir,  dedarw.  or  grau 

WM-  W.:  by  grantee ol  real  property 
sold  under  ciecntlou. 

IBM.  Judgment    In     bcIiod    agains 
Muanl  of  partlCBlar  ealale. 

i  1656.  Action   againil  Joint 
tenant  tn  cOBilooa. 

1657.  Id.;  luturlocuLory  Jodi 

1658.  View  I    when    not    n 

Klieu  and  how  m«l 

g  1661.  An   aution    For  wuate   I 

es  against  a  Mnnnl  bj  the  a 

Uawer,  for  lifo,  or  for  jeara,  or  the  assignee  of  I 
Ilia  estate  or  term,  commita  waste  upon  the  real  property  beld  bj  b 
out  a  special  and  lawful  written  liccDKe  bo  (o  do;  cr  a^aiiiBt  Booti 
wbclela  or  gnats  liia  estate,  and,  still  tetuiaiog  ]HuiBeBBion  tfacai 
MiVs  waste  vtlhout  a  tike  licenHe. 
§  less.  All  heir  or  devisee  m«>-  vaa\n\iiiii  oii  »ift\tni  Vw  lii**,* 
D  ihe  tiate  of  bis  anoesior   or   testator,  u  weW  aa  '^^  \a»  «J«^ " 


ITASTB.  %%  1 668-1  «6f 

^tor  of  A  revOTiion  mmy  maintain  an  action  for  waata,  oommitted  befort 
te  ifiened  the  same. 

§  1653.  Such  an  action  may  also  be  maintained  against  a  guardian  by 
lis  ward,  either  before  or  after  the  termination  of  the  guardianship,  for 
nraste,  coomiitted  upon  the  real  property  of  the  ward,  during  the  guardian 
ihip. 

§  166^  Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
Km,  to  whom  a  conveyance  is  executed  pursuant  to  the  sale,  may  maintain 
in  action  for  waste,  committed  thereon  after  the  sale,  against  the  person, 
who  was  then  in  possession  of  the  property. 

{ 1656.  If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  ao 
action  brought  as  prescribed  in  the  next  section,  the  final  judgment  must 
award  to  him  treble  damages.  Where  the  action  is  brought  by  the  person 
pext  entitled  to  the  reversion,  and  it  appears,  in  like  manner,  that  the  in- 
jory  to  the  estate  in  reversion  is  equsd  to  the  value  of  the  tenant^s  estate  or 
noezpired  term,  or  that  it  was  done  maliciously,  the  final  judgment  must 
aho  award  to  the  piaintifF  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted.  » 

§  1666.  An  action  for  waste  may  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  common,  against  his  co-tenant,  who  commits  waste  upon  the 
f^ai  property  held  in  joint  tenancy  or  in  common.  If  the  plaintiff  recovers 
therdn,  he  is  entitled,  at  his  election,  either  to  a  final  judgment  for  treble 
damages,  as  specified  in  the  last  section,  or  to  have  partition  of  the  prop- 
erty, as  prescribed  in  the  next  two  sections. 

§  1667.  Where  the  plaintiff  electa  to  have  partition,  as  prescribed  in 
^  last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not  deter- 
pUDe  the  rights  and  interests  of  the  several  parties  in  the  property  so  held 
in  joint  tenancy  or  in  conmion,  the  court  must  ascertain  them,  by  a  refer- 
ence or  otherwise.  If  it  appears  that  there  ara  persons,  Aot  parties  to  the 
action,  who  must  have  been  made  parties  to  an  action  for  the  partition  of 
^  property,  they  must  be  brought  in  by  a  supplemental  summons,  and,  if 
iMcnsary,  supplemental  pleadings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  interlocutory  judgment  for 
Um  partition  or  sale  of  the  property  must  be  rendered,  and  the  subsequent 
proceedings  thereon  must  be  the  same,  as  in  an  action  for  the  partition  of 
tiw  property,  except  as  otherwise  prescribed  in  the  next  section. 

§  1658.  The  plaintiff  may  elect  to  take  final  judgment  for  the  single 
(lamages  awarded  to  him,  or  that,  in  making  the  partition,  or  in  dividing 
tbe  proceeds  of  a  sale,  so  much  of  the  share  of  the  defendant  in  the  real 
property,  or  the  proceeds  thereof,  as  will  be  sufficient  to  compensate  the 
plaintiff  for  his  single  damages,  and  the  costs  of  the  action,  other  than  the 
upenses  of  making  the  partition  or  sale,  be  laid  off  or  paid,  as  the  case 
Buiy  be,  to  the  plaintiff.  The  residue  of  the  property  or  proceeds,  not  laid 
off  or  distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or  paid 
to  the  persons  entitled  thereto,  according  to  their  respective  rights  and  in- 
terests. 

§  1659.  In  an  action  for  waste,  it  is  not  necessary,  either  upon  the  exe- 
rtion of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of  fact,  that  the 
VJ,  the  judge,  or  the  referee,  should  view  the  property.     Where  the  trial 
I  by  ft  referee,  or  by  the  court  without  a  jury,  the  referee  or  \,Vi«  V^^^^  '^vs> 
I  lUt  diacniiio,  riew  the  property ^  and  direct  the  a.tV>ni%3i  l«c  t.Yk%  vvi^^ 


I 


ABTICLB  SEVENTH. 


IMI.  Dsfvndknu  ibcrein.  isas.  ApplicaUen  of  tbl> 

g  1660.   An  actino  fur  a  uuiaonee  mn;  be  inuntaiuecl  io  iDT 
Baca  an  oclioa  miglit  bate  been  tnaiutaiaed  under  the  Uwe  iu  fenw,  'mm- 
dbtelj  before  Ibie  act  takes  effect. 

§  1661.  A>  perftou  t>j  whom  the  nuiBance  has  been  erMted, 
to  vhom  the  re»!  propeitj  baa  been  Iniaaferretl,  mny  be  join 
■oti  in  Bucb  an  uction. 

§  1663.  A.  tinat  judgment  ia  favor  uf  tlie  pIsiulitF  may  aw 
■gM,  or  direct  tbe  removsl  at  tbe  nuisaoue,  or  both. 

I,  wheraiD  the  campiuot  i^ 

ARTICLE  EIGHTH. 
Other  Actioni  belaiiko  to  real  Phdfiktt 
I  IBA4.  Csrtala    penona   iioldlae    oyer  ictlou  agaiaal  I 

uTBiOBt  IhetD.  1SS8,  Id.;  when  treble  damigo  Uf 

IHE,  RevereloDtT.  etc.,  mitj  maintaia  be  recovereij, 

aclloti.  I«flB.  Treble    dimnifea    for    fonlW 

ICN.  Jolot  leaaDt,  etc..  nu;  nuliilUil  entrf  or  deula 

§  1664.  A  peraoc  in  poBsesaion  of  real  property,  as  guard] 
for  an  infant,  or  having  an  CBlate  Jeterm  inn  tile  upon  one  or  mi 
holda  over  and  continues  In  poBdeEEioD,  after  tbe  determiDHtioa  of  liu  IiHt 
or  partiuular  estate,  witbout  the  express  conaent  of  tbe  persoD  lllen  inm* 
diately  entitled,  is  a  trespasser.  An  action  maj  be  maioluined  Hgsinit  UVi 
or  blB  executor  or  administrator,  b;  the  person  sci  entitled,  or  hia  eiecDMt^ 
■r  administrator,  to  recover  tbe  fuil  value  o[  the  profits,  received  dnril^  dl 
wraagful  occupation. 

g  166fi.  A  person,  aeised  of  an  eBlat«  ia  remainder  or  revenion,  ■ 
maiaUin  aa  action  founded  upon  an  injury  done  to  tbe  inlieritaace, • 
witliBtHDding  BQj  interreolni  eatale  for  life  or  for  /ears, 
g  1666.  A  joint  tenant  or  a  tenant  in  common  of  real  propertj,  or  I 

portion  agaiuBt  bia  co-tenant,  who  hua  received  more  tban  bia  own  jultp 
portion,  or  againat  hia  eieuutor  or  administrator. 

g  1667.  If  atiy  person  cuts  down  or  carries  off  any  wood,  undwww 
troe,  ar  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land  of  anotb 
witbeut  tlia  owner's  leave  ;  or  on  the  common,  or  other  land,  of  a  city,  \ 
lage,  or  town,  without  haviug  right  or  privilege  iu  those  landa,  or  lied 
from  the  proper  officer  ;  an  action  may  be  maintained  against  bim.  by  I 
owner,  or  the  city,  village,  or  town,  as  the  case  may  be. 

6  1663.  In  an  action  brought  aa  proscribed  in  tbe  last  aeutioit,  I 
fjainliff  may  state  in  his  complaint  ihe  amount  oFhis  damsges,  and  deOL 
jadgiaeat  /or  treble  the  sum  so  stated.  Thereupon,  if  tli<  inquiaitian,' 
wli»r»  imttmi  of  fact  art  tric4,  tin  i«t4\st^  T*9at\.,  w  daciiion,  awwdi  t 
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iH  IM^HIl 


.gbBy  Ae  IS  entiued  to  jadgment  for  treble  the  sum  so  awarded,  ei- 
in  either  of  iHo  foIlowiDg  cases,  judgment  must  be  rendered  lor 
nages  on'/ : 

ere  the  verdict,  report,  or  decision  finds  affirmatively  that  the  in- 
nrhich  the  action  was  brought,  was  casual  and  involuntary ;  or  that 
dant,  when  he  committed  tJie  injury,  had  probable  cause  to  believe 
and  was  his  own. 

3re  the  defendant  has  pleaded,  and  the  verdict,  report,  or  decision 
matively,  that  the  injury,  for  which  the  action  was  brought,  was 
d  by  taking  timber,  for  the  purpose  of  making  or  repairing  a  pub- 
>r  a  public  bridge ;  or  by  taking  any  wood,  underwood,  or  tree,  for 
pose,  by  authority  of  a  commissioner  or  overseer  of  highways/ 

>.  If  a  person  Is  disseized,  ejected,  or  put  out  of  real  property,  in  a 
tanner ;  or,  after  he  has  been  put  out,  is  held  and  kept  out,  by 
by  putting  him  in  fear  of  personal  violence,  he  is  entitled  to  re- 
>le  damages,  in  an  action  therefor  against  the  wrong-doer. 

ARTICLE  NINTH. 

(b  applicable  to  two  ob  mobs  of  the  actions  ll»01fud  in  this 

Title. 


tice  ofpendency  of  action  by 

>laintis. 

ect  of  notice. 

tice  to  be  recorded  and  in- 

lexed. 

tice  of  pendency  of  actiea 

>y  defendant. 

len  notice  may  be  cancelled. 

ten  and  how  court  may  c(Mn- 

»el  delivery  of  possession  of 

eal  properly  to  purchaser. 

on  sale  of  real  property  of- 

Icer  to  pay  taxes,  etc. 

igment    to    be    entered    in 

oonty  where  real  property  is 

itaated. 

e :  notice  of ;  how  condnoted. 

rchases    by    certain   officers 


prohibited.    Penalty. 
I  1680.  Reverfioner,    etc.,   may    bring 
action  after  tenanrB  defaalc. 
1681.  ]>efendant.  how  nrevented  from 


committing  waste;  etc 
Wbou  order  for  aorvey  may  be 

made. 

1683.  Contents  and  service  of  order. 
Authority  of  partsr  under  order. 
Liability  of  porcnaaer,  pending 

an  action. 
Infant  may  maintain,  etc.,  real 

action  in  his  own  name. 
1687.  Joinder  of   real    actions  with 

others. 
When    special    proceeding    to 

recover    real     property    not 

allowed.  _ 


\08S2 


1684. 
1685. 

1686. 


1688. 


).  In  an  action  brought  to  recover  a  judgment  affecting  the  title 
possession,  use,  or  enjoyment  of,  real  property,  the  plaintiff  may, 
iles  his  complaint,  or  at  any  time  afterwards  before  finai  judgment, 
)  clerk's  office  of  each  county  where  the  property  is  situated,  a 
:he  pendency  of  the  action,  stating  the  names  of  the  parties,  and 

of  the  action,  and  containing  a  brief  description  of  the  property 
anty,  affected  thereby.  Such  a  notice  may  be  filed  with  the  com- 
'Ore  the  service  of  the  summons ;  but,  in  that  case,  personal  ser- 
le  summons  must  be  made  upon  a  defendant,  within  sixty  days 
iling,  or  else,  before  the  expiration  of  the  same  time,  publication 
amons  must  be  commenced,  or  service  thereof  must  be  made  with- 
State,   pursuant  to  an  order  obtained    therefor,    as   prescribed 

fifth  of  this  act. 

.  Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  as 
.  in  the  last  section,  the  pendency  of  the  action  is  constructive 
m  the  time  of  so  filing  the  notice  only,  to  a  purchaser  or  incum- 
'  the  property  ailected  thereby,  from  or  against  a  defendant,  with 
whom  the  notice  is  directed  to  be  indexed,  as  prescribed  In  thft 
m.     A  person,  whose  conveyance  or  incumbrancA  \&  wiXMftK^vci^'i 
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executed,  nr  nubsequentlj  recorded.  Is  bound  bj  all  procevdiuga  u 
the  action,  after  tho  filing  of  tbe  notice,  U>  the  Berne  extent  la  i(b« "Hi 
party  to  tbe  action. 

S  1672.  Eicb  cDuntj  clerk,  with  vhom  sucli  a  notice  ia  filed,  miutliir 
mMiatelj  record  it,  in  a  book  kept  in  bii  office  for  tliat  purpose,  Bni!  isda 
it  to  tbe  Dame  of  each  defendant,  specified  in  a  direction,  appended  >l  lU 
foot  of  the  notice,  sod  eubscribed  by  tbe  attarne;  for  the  plaintiff,  Tbt 
ixpenae  of  procuring  a  non  book,  when  Deceasar;,  must  be  paid  out  d(  tin 
MUnt;  treasurj,  aa  other  county  charges. 

^  1673.  Where  a  defendant  seta  np  in  his  ansirer  a  countercltiini.  DpM 
.wbi^  be  demauda  an  affirmative  judgment,  affecting  tbe  title  to,  or  the  pw 
ton,  use,  or  enjoyment  of,  real  property,  lie  may,  at  tbe  lioie  of  fiUiil 
answer,  ur  at  aoy  time  afternai'da  before  final  judgment,  lile  a  filu 
ce.  The  last  three  sections  apply  lo  sncb  a  notice.  For  tbe  pnrpoHiJ 
such  an  application,  the  defendant  Gliug  each  a  notice  is  regarded  u> 
plaintiff,  aod  tbe  plaintiff  is  regarded  aa  a  defendant. 

§  1674.  lam'd  1693.]  After  the  action  Is  settled,  diaoonthmrf, 
or  abated,  or  final  judgtuent  is  rendered  therein  againet  llie  jm9 
filing  tbe  nolice,  and  the  tiue  to  appeal  tberefrom  hsa  expiiot 
or  if  a  plaintiff  filing  the  notice  unreasonably  negk-cla  to  ptowd 
(d  the  action,  (he  court  maj,  In  its  discretion,  upon  the  apflt 
cation  of  any  person  aggrieved,  and  upon  such  notice  a«  iv 
be  directed  or  approved  by  it,  direct  that  a  notice  of  tbe  BOa 
dency  of  an  action,  filed  as  prescribed  in  the  last  four  seetMU 
be  cancelled  of  record  by  a  particular  clerk,  or  by  all  the  clnlK 
with  whom  it  Is  filed  and  recorded.  Tbe  cancellation  must  bt, 
miide  by  a  note  to  that  effect,  on  the  margin  of  tbe  record,  nfib 
ring  to  the  order.  Unless  the  order  is  entered  fn  the  same  cleM) 
t^ce,  a  certified  copy  thereof  must  be  filed  therein  before  tlie  nodal 
is  cancelled.  In  a  judgment  creditor's  action,  tbe  court  may,  atliif 
stage  of  the  proceeding,  upon  nolice  to  tbe  plaintiff  or  to  ue  '■"*^ 
'  menl  creditor  to  be  affected  thereby,  direct  that  a  notice  c_ 
pendeney  thereof  be  cancelled,  upon  payment  into  court  of 
Rinount  of  the  jud^ent  or  judgments  sought  to  be  enforced  inr 
■cdoii,  together  with  accrued  interest  and  such  siini  In  adcU 
thereto  as  the  court  maT  deem  anSlcleot  to  cover  intereit  libel 
accrue  during  the  pendency  of  the  action  and  costa.  Or  in 
thereof,  the  court  may.  in  its  discretion,  order  (hat  nn  underttl 
be  given  in  a  sum  double  tbe  amount  of  the  judgment  or  judf 
Bought  to  be  enforced,  with  two  aufflcient  sureties,  to  be  appro  . 
the  court  or  a  judge  thereof,  conditioned  that  the  defciiditnt  or 
fendants  applying  therefor  will  pay  the  judgment  or  Juf* — ' 
BDuebt  to  be  enforced  iigalnBt  said  property,  with  interest  ai 
in  the  event  that  a  final  judgment  shall  be  entered  in  such  Jndf 
creditor's  action  in  favor  of  the  judgment  creditor  or  cret 
to  the  effect  that  such  real  estate  was,  at  the  time  of  the  fill 
of  said  notices  of  pendency  of  action,  equitably  chargeable  th 
wiUi.  A  copy  of  said  undertaking,  with  notice  of  the  filing  of 
same,  shall  Deserved  upon  tbe  attorney  for  tlie judgmenfcredi 

and  notice  of  not  less  than  two  xiixya  of  the  Justification  of  the  B 

ties.  Upon  the  approval  of  such  imdertuting  by  llie  court  nr , 
judge  thereof,  the  court  muy  direct  that  the  notice  of  pcndMicytll 
actioa  be  cancelled  of  record,  In  the  manner  above  provided.  Vnian 
a  Judgment  creditor's  action  U  \irov\^\.  \i^  ^lie  plaintiff  as  well  oi 
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his  own  behalf  as  on  behalf  of  such  other  creditors  as  may  come  iu 
and  contribute  to  the  expense  of  such  action,  notice  6f  the  applica- 
tion to  cancel  such  lis  pendens  shall  be  given  as  well  to  the  plnintiil 
as  to  such  other  judgment  creditors  as  shall,  before  the  service  of 
the  notice  of  motion  or  order  to  show  cause,  have  served,  upon  the 
attorney  appearing  for  the  defendant  in  whose  name  the  title  shall 
stand  at  the  Ume  of  the  commencement  of  the  action,  a  notice  to  the 
effect  that  such  judgment  creditor  elects  to  come  in  and  contribute 
to  the  expenses  of  such  action ,  which  notice  shall  also  describe  the 
judgment  by  giving  the  name  of  the  court  in  which  it  was  recovered, 
anch  recovery  and  the  amount  thereof,  and  shall  be  accompanied  by 
an  affidavit  of  the  judgment  creditor  or  his  attorney  to  the  eilect  that 
fluch  judgment  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  execution  has  been  issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unstitisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
for  the  benefit  of  the  judgment  creditor  giving  such  notice  before 
the  cancellation  of  such  notice  of  pendency  of  action. 

§  1676.  Where  a  judgment,  in  un  uciioii  specified  in  this  title,  allots  tu 
my  person  a  distinct  parcel  of  real  property,  or  c(^tdins  a  direction  for  the 
■le  of  real  property,  or  confirms  such  an  allotment  or  sale,  it  may  also, 
except  in  a  case,  where  it  is  expressly  prescribed  in  this  act  that  the  judg- 
nent  may  be  enforoed  by  execution,  direct  the  delivery  of  the  possession  of 
the  property  to  the  person  entitled  thereto.  If  a  party,  or  his  repi-cscnta- 
tire  or  successor,  who  is  bound  by  the  judgment,  withholds  possession  from 
the  person  thus  declared  to  be  entitled  thereto,  the  court,  besides  punishing 
the  disobedience  as  a  contempt,  may,  in  it;5  dibctetion,  by  order,  require  the 
sheriff  to  put  that  person  into  possession.  Sucu  »a  order  must  be  executed, 
as  if  it  was  an  execution  for  the  delivery  of  the  possession  of  the  property. 

§1676.  Where  a  judgment,  rendered  m  an  action  for  partition,  for 
^er,  or  to  forclose  a  mortgage  upon  real  property,  directs  a  sale  of  the 
seal  property,  the  officer  making  the  sale  must,  out  of  the  proceeds,  unless 
the  judgment  otlierwise  directs,  pay  all  taxes,  assessments,  and  water  rates, 
which  are  liens  upon  the  property  sold,  and  redeem  the  property  sold  from 
aay  sales  for  unpaid  taxes,  assessments,  or  water  rates,  which  have  not  i^p- 
parently  become  absolute.  The  sums,  necessary  to  make  those  payments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the  meaning  of 
Ihit  expression,  as  used  in  any  provision  of  article  second,  third,  or  fourth 
^  this  title. 

§  1677.  Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  aetion  specified  in  the  last  section,  is  situated  in  a  county,  other  than 
that  ia  which  the  judgment  is  entered,  the  judgment  must  be  also  entered 


« 
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le  oflliA  of  tbe  clerk  of  the  county  wherein  the  propert;  ta  lit 
before  the  {luruhnaer  (.-an  be  I'squii-e^  In  puy  (be  purchuw-monef, 
■ocopt  ■  deed.  The  clerk  of  tbe  latter  uoiuit;  inaal  enler  it  in  the  jiid) 
liooh  kept  by  him,  upou  fiUng  vitb  him  a  uopy  ibereof ,  certified  bj  thi 
•rilh  nhoni  it  U  entered. 
1/1  g  1678.  [am'd  18SI.]  A  Bale  made  in  pureuance  of  any  proili 
Uii»  title  must  be  nt  public  HUi'tion  to  the  highest  bidder.  Notice  ol 
■Kle  mast  be  gitcii  by  the  nSSeev  miikiog  it,  as  prertcribed  in  Becltoi 
'  "nen  hundred  and  thirty-fuur  of  this  act  for  the  Bitle  by  >  riieriS  ( 
B^roperty,  by  virtue  of  nn  eiecotiou,  unless  the  property  m  BiluaCed  I 
or  partly  m  «.  city  in  which  n  daily  newspaper  ie  publisheit,  and,  it 
case,  by  publishing  notice  of  the  sale  in  sochn  dail)r  paper  at  lelittv 

city,  once  in  each  of  the  sis  weeks  Iminea  lately  prBcediag  the  sale,  w 
city  of  Hew  York  or  the  dly  of  Brooklyn,  in  two  such  daTly  paperi.  t 
of  the  postponement  of  the  sale  must  "be  pnbliBhBd  in  the  paper  of  p 
wherein  the  notice  of  saie  was  published.  The  terms  of  the  sale  mg 
made  known  at  the  sale,  and  if  tfie  property,  or  any  part  thereof  ia  to  bl 
nbjeot  to  the  right  of  dower,  oharge  or  lien,  thnt  luuC  muBt  tie  declK 
the  time  of  tbe  sale.  IC  the  property  i»nsists  of  twoor  more  diatlnot 
ings,  fiirms  or  lots  they  shall  be  Hold  sepamtely,  uole^  othernlse  di 
b;  the  eoort ;  and  provided  further  that  nliere  two  or  more  buiMin] 
«itaated  on  the  eame  city  lot  thsy  may  be  sold  together. 

Sales  heretofore  tniide,  ubich  would  be  lawful  accordiog  to  the  Ut 
M»  tet,  are,  by  tiie  act,  declared  valid. 

g  1679.  A  commiasiouer.  or  other  officer  making  a  xale,  aa  prescril 
thi*  title,  or  a  guiirdian  of  an  iDfant  party  to  the  action,  ehall  not,  noi 
any  person,  for  his  benefit,  directly  or  Indirectly,  purchase,  or  be  inte 
Id  the  purchase  of,  uay  at  the  property  aold ;  eicepl  thut  a  guardiu 
(•here  be  ia  lawfully  authorixcd  so  to  do,  purchase  for  the  benefit  oc 
half  of  hi B  ward.  The  violation  □(  thlsaeution  ia  a  miademeaiior; 
purchase,  made  contrary  to  this  aectioti,  is  void. 

8  1680.  Where  a  tenant  for  life,  or  for  a  term  of  years,  auttera  Jndj 
to  be  taken  ngainat  huD,  by  consent  or  by  default,  in  an  action  of  ejecl 
or  an  aolion  for  dower,  the  heir,  or  person  owning  the  reversion  or  re 
der,  may,  after  the  determination  of  the  particular  estate,  fflainti 
Botion  of  ejoclment  to  recover  tbe  property. 

g  1681.  If,  during  the  pendency  of  an  action  apeciBed  hi  this  titi 
defisndaDt  commits  waste  upon,  or  doea  any  other  damage  to,  the  pn 
in  coniroveray,  the  court,  or  a  judge  thereof,  may,  upon  tlie  applioat 
the  plaintiff,  and  doe  proof  uf  the  facts  by  affidavit,  grant,  nithoul 
or  security,  en  order,  restraining  him  from  the  coramiasioo  of  any  fi 
waslcupon  or  damage  to  the  property.  Diaohedience  to  «ioh  an  ordt 
be  punished,  ns  a  contempt  of  the  conrt  This  section  does  cot  atfR 
pluntlff's  right  to  B  permanent  or  a  temporary  injuEictioa  in  such  »a  i 

§  1682.  If  the  court,  in  which  sn  action  relating  to  raal  pn 
ie  pending,  ia  salisQed  that  a  survey  of  any  of  the  property,  in  ibef 
uon  of  either  puny,  or  of  a  boundary  line  between  tlie  par  iee,  or  b« 
the  property  of  eitber  of  them,  and  of  another  person,  is  jecesearj  W 
diant,  to  enable  cither  parly  to  prepare  a  pleading,  or  prepare  for  tr 
lor  any  other  proceeding  in  ihe  .ictinn.it  tnny,  upon  the  application  ol 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
tbe  applicant  leave  to  enter  upon  that  party's  property,--   - 


an  order,  |i«nl 
ony,  to  ijbji 
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§  1683.  An  order,  made  as  preseribed  in  the  last  section,  must  specify, 
by  a  description  as  definite  as  may  be,  the  property  or  boundary  line  to  be 
ivreyedy  and  the  real  property  of  the  adverse  party,  upon  which  it  is 
BeoesBary  to  enter  for  that  purpose.  A  copy  thereof  must  be  serred  <m  the 
owDer  or' occupant  of  that  property,  bofore  entry  thereupon. 

§  1684.  After  serving  a  copy  of  the  order,  as  prescribed  in  the  last  seo- 
tioD,  the  party  obtaining  it,  his  necessary  surveyors,  servants,  and  agents, 
may  enter,  for  the  purpose  of  making  the  survey,  upon  the  real  property 
described  in  the  order,  and  may  tIiei*o  make  the  survey ;  but  each  person  so 
entering  is  responsible  for  any  unnecessary  injury  done  by  him ;  and  the 
ptrty  procuring  the  order  is  responsible  for  such  an  injury,  done  by  any 
penon  so  entering. 

§  1686.  If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of  a  notice,  as 
Bpecifled  in  section  one  thousand  six  hundred  and  seventy  of  this  act,  and 
IB  execatioQ  against  him  for  the  plaintiff's  damages  is  returned  wholly  or 
partly  unsatisfied,  an  action  may  be  maintained  by  the  plaintiff  against  any 
penon,  who  has  been  in  possession  of  the  pro()erty,  under  the  defendant's 
eoQTeyance,  to  recover  the  unsatisfied  portion  of  the  damages,  for  a  time 
not  exceeding  that,  during  which  he  possessed  the  property. 

§  1686.  Any  action  specified  in  this  title  may  be  maintained  by  or  against 
an  infant  in  his  own  name  ;  and  article  fourth  of  title  second  of  chapter 
Uth  of  this  act  applies  to  such  and  action,  except  as  otherwise  prescribed 
ih  lections  one  thousand  five  hundred  and  thirty -five  and  one  thousand  five 
^ndred  and  thirty-six  of  this  act. 

S 1687.  Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
tlie  plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes  of 
tetioD,  in  anv  case  specified  in  section  four  hundred  and  eighty-four  of  this 
act 

{ 1688.  A  special  proceeding  to  recover  real  property  cannot  be  tak*A. 
OMpt  in  a  case  specially  prescribed  by  law. 

TITLE  II. 

Actions  relating  to  ehaUeU, 

AxnoLB  1.  Action  to  recover  a  chattel. 

2.  Action  to  foreclose  a  lien  upon  a  chattel. 

ARTICLE  FIRST. 
Action  to  bkcover  a  Ghattkl. 

I  Mn.  Joinder  of  action  with  others.  $  1G99.  PlaintilTe  and^haking  for  i«- 

NQQ.  When  it  cannot  be  maintained.  plevin. 

IflRL  U.:  afterjadgment  against  the  1700,  How  chattel  to  be  replevied. 

plaintiff.  1701.  Id.;  how  taken  from  a  building, 

1098.  Id.;  trvan  assignee.  etc. 

MBl  Jorisdiction,  etc.,  when  replevin  1702.  Replevied  chattel ;    how  kept, 

precedes  summons.  etc. 

MM.  Halntifl  may  require  sheriff  to  1706.  When  defendant  may  except  to 

Kolevy.  aareties;  proceedings  there- 

MK.  Affidavit  therefor,  before  com-  upon. 

mencement  of  action.  1704.  When  defendant  may  reclaim 
Id. ;    after   commencement   of  chattel ;    proceedings    there- 
action,  upon. 
'.  Id.;  where  several  chattelB  are  1706.  Sureties;  when  and  how  to  Jns- 


to  be  replevied.  tify. 

IMl  Proviffion  where  a  part  only  it  1706.  Whenandto  w\iom.a\i«cVSLwaiiA 

re|»Wvied.  deliver  cYiatU\. 


I 


1710.  ActlpD  Hgcl 

mi.  iDdemuiu     to    elurtS    ugulgsL 

tVlI,  Wboa  ogrjDt,  dh:.,  maj'  mtka 
lOdsm  far  replevin  orrslurn. 

mS.  SBCond  *Bil  fDtweqiieiit  reple- 
yln  ;  procEfidinga  Hierenpon. 

17J4.  RepIOYln  where  oriler  of  oireul 

1711).  Beliim.  eio..  b;  ^lierifl. 

ITIT.  tteplevln    papets    to   ba   made 

HIE  of  ludgzDiint-roll,  ate. 
1718.  ActlOQ  001  nfleciBd  bf  Mlare  lo 

1718.  Wboii  sod  bow  pislnufl!  msj 

HhHodoD  blfl  cluLm  aa  to  port. 

ITW.  Title  ;  how  stalfld  in  iileaj[De. 

lai.  TsMrg,    —  ■    >■ ■•    -- 


17«.  Verdict,  >^1U..  HlialtoMV 
i;^.  SubsHtnU  in  curtain  «H 

Hndiueu  (u  VHlaa. 
17SB.  Verdict..  CM.,  (or  put  Of  Ml' 


I7»-  Dun 
de 

1730.  Flon 

1731.  Biec 


igM  bat*   uceraJnsd  ■ 
Jiidemeni  7  dockulne  Un 


->.  Injnry.  e 


tiatrued  as  to  prevent  M 


ti  four  lioiidred  iimJeighty-fourortiuH  ain. 
ivei'  u  cbattel  cunuot  be  iuamliain«d,  in  eii 


i 


g  1689.  Notbini;  in 
plamMfT  from  uuiting  h 
In  apj  case  apecified  in  1 

g  1690.  Aq  action  t 
of  the  following  cases ; 

i.  Where  Hie  0 battel  was  taken  bj  virtue  of  a  wmranl.  againatllieplito- 
Iff,  for  the  oollection  of  a  tax,  aasesBment,  or  fine,  iasucd  in  pursuaDauT* 
■tatute  of  the  State,  or  of  the  United  StHtea  ;  nnless  the  taking  waa,  nt  ibe 
detention  is,  unlawful,  as  specifieil  in  section  ouu  thousand  Bix  bim^^U)' 
ninety -Qve  of  tliis  act. 

B.  Where  it  was  aeiced  by  virtue  of  an  axecutiou,  01 
meii,  against  Ihe  property  of  the  plaintiff;  noiesa  it  was  legolljei 
from  Euch  aeixufe,  or  is  uulavfull;  iletaiued,  ils  apecified  ii 
tliouHaiid  six  buodred  uud  nioetj-flve  of  this  act. 

i.  Where  it  was  seized  bj  viiiue  of  an  execution,  or  a  warru 
ment,  agunst  the  property  of  a  person  other  than  the  plaintiff;  and,  ltlt< 


It  of  tl 


iotltt  I 


§  1691.  Where  a  chattel  is  replevied,  in  an  aetion  to 
and  a  fioal  jiidgiueiit  awarding  the  posaeaainn  thereof  tc 
rendered,  a  au^equent  action  to  recover  tfae  same  ubattel  c 
tlUned  bj  the  plaintiff,  for  the  same  cause  of  aution.    Bni  .    „ 

does  not  affect  his  right  to  uiuiiitniD  an  action  lt>  recover  damages,  furW 
ing  or  detaining  the  same  or  any  other  ebatiei,  uoleas  it  waa  rmtr 
■gainst  him  upon  the  moiitii. 

g  1692.  Ad  action  to  reco'er  a  chattel,  the  title  to  which  hue  bMh  m 
lerred  to  the  plaintiff,  since  the  wrongful  taking,  or  during  the  ■ 
detention   thereof,  with  or  without   the  damages  sustainud  by  (he 
withholding,  or  detention,  may  be  omliitained  in  any  case,  where,  n 
for  the  tCHUsfer,  such  an  action  might  be  anuntajticd,  by  the  persolk  biM  ' 
through  whuio  the  plainttS  deritea  title  ;  hut  nul  olhecwia* 
§  1S93.  Where  a  chattel  ia  replevied  before  the  service  of  Iha  u 
^fpreseribai  in  thia  article,  the  seiiarv  tite^mt  hi  the  sheriff  is  n 
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[unUent  to  tha  granting  of  a  provisional  remedy,  for  the  porpose  of  gir. 
g  jurisdiction  to  the  court,  and  enabling  it  to  control  the  subsequent  pro- 
lediogs  in  the  action ;  and  as  equivalent  to  the  commencement  of  the  ac- 
Ni,  for  the  purpose  of  determining,  whether  the  plaintiff  is  entitled  te 
aintain  the  action,  or  the  defendant  is  liable  thereto. 

§  1694.  The  plaintiff  may,  when  the  summons  is  issued,  or  at  any  time 
ftcrwards,  and  before  the  service  of  a  copy  of  the  defendant's  answer,  «r, 
Imts  judgment  is  taken  by  default,  for  want  of  an  appearance  or  pleading, 
Bfore  the  entry  of  the  final  judgment,  cause  the  chattel,  to  recover  which 
le  action  is  brought,  to  be  replevied  by  the  sheriff  of  the  county  where  it 
I  foand.  For  that  purpose,  he  must  deliver  to  the  sheriff  an  afSdavit  and 
written  undertaking,  as  prescribed  in  the  following  sections  of  this  article, 
'ith  a  written  requisition,  indorsed  upon  or  annexed  to  the  affidavit,  and 
nbseribed  by  his  attorney,  to  the  effect,  that  the  sheriff  is  required  to 
eplefy  the  chattel  described  therein.  The  requisition  may  be  directed  to 
be  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff  of  any  county 
rbne  the  chattel  is  found.    It  is  deemed  the  mandate  of  the  court. 

§  1696.  The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  in  the 
ttt  section,  must  particularly  describe  the  chattel  to  be  replevied ;  and 
inst  contain  the  following  allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled  to  the 
Msession  thereof,  by  virtue  of  a  special  property  therein;  the  facts  .with' 
i^t  to  which  must  be  set  forth. 
1.  That  it  is  wrongfully  detained  by  the  defendant 
S.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best 
^wleged,  information,  and  belief  of  the  person  making  the  affidavit. 
i.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against  the  plaintiff, 
f  the  coUection  of  a  tax,  assessment,  or  fine,  issued  in  pursuance  of  a 
itute  of  the  State,  or  of  the  United  States  ;  or,  if  it  has  been  taken  under 
'Or of  such  a  warrant,  either  that  the  taking  was  unlawful,  by  reason  of 
^ects  in  the  process,  or  other  causes  specified,  or  that  the  detention  is 
lawful  by  reason  of  facts  specified. 

y  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant  of 
aehment,  against  the  property  of  the  plaintiff,  or  of  any  person  from  or 
X>iigh  whom  the  plaintiff  has  derived  title  to  the  chattel,  since  the  seizure 
ireof ;  or,  if  it  has  been  so  seized,  that  it  was  exempt  from  the  seizure, 
reason  of  facts  specified,  or  that  its  detention  is  unlawful,  by  reason  of 
ts  specified  which  have  subsequently  occurred. 
S.  Its  aotoal  value. 

i  1696 .  But  where  the  affidavit  is  made  after  the  service  of  the  sum- 
via,  ttie  allegations,  required  to  be  inserted  therein  by  subdivisions  first 
i  second  of  the  last  section,  must  be  to  the  effect,  that  the  plaintiff,  at 
» time  of  the  commencement  of  the  action,  was  the  owner  of  the  chattel. 
Was  entitled  to  the  possession  thereof  by  virtue  of  a  special  property 
>rein ;  and  that  it  was  then  wrongfully  detained  by  the  defendant,  as 
iscribed  in  those  subdivisions. 

\  1697.  Where  the  affidavit  describes  two  or  more  chattels  of  the  same 
d,  it  must  state  the  number  thereof,  and  where  it  describes  u  chattel  in 
k,  it  must  state  the  weight,  measurement,  or  other  quantity.  Where  it 
cribes  two  or  more  chattels  to  be  replevied,  it  may,  at  the  election  of  the 
intiif,  state  the  aggregate  value  of  all ;  or,  separately,  the  value  of  any 
tUX  or  of  any  class  of  chattels,  and  the  aggregate  value  oi  \.\i«  xeisx^YCidAK^ 
aj.     Where  it  siate§  Meparately  the  value  of  one  ox  mot^  c^aXX.^^  ^^ 
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oImhbb  of  cluittoli,  tbe  defenduit  iob;  require,  as  presoribed  ill' 
iug  provisions  of  this  arUcIc,  the  return  of  any  or  &I1  of    ' '' 
viUBsea  of  clinttels,  the  valua  of  which  is  thus  atnted, 
■bereat  which  hns  been  replevied.     If  he  procuiea  ttuci 
nminder  mual  he  itflivi^red  to  (he  plaintiff,  eii.'epl  bh  is  otherVtse 
IJI  this  article. 

g  169B.  The  sheriff  must  replevy  n  smaller  numberornsoiiillar  qmWiQ 
If  the  wholQ  uf  the  ehaltKl  ur  chKtiela  described  in  Ih»  uffidivil  mmiW 
fonnd.  In  that  case,  if  the  ugi;ceg.it»  value  oidv  i:<  amted  in  tlia  mSdH 
the  ralne  of  Ihc  entire  chultel  or  class  of  chutle^  ud  30  slated,  b  to' 
deemed  the  ralue  of  the  pnil  replevied,  far  the  purposes  nf  the 
to  procure  a  return  thereof  to  the  defend&nt. 

%  16W.  The  undertaking  to  he  delivered  to  tha  sheriff,  wi 
ItoQ  t«  replevy  u  chiiltel,  must  be  eieonted  bj  at  least  two  t... 
must  be  approved  by  ihe  eheriff.  It  must  bu  to  the  effect,  thii  tite 
■re  bound  in  u  apei'ilied  sum,  not  leas  than  twice  tbe  value  uf  the 
■B  elated  io  tho  affidavit,  fur  the  prosecution  of  the  action  ;  for  the 
of  the  chattel  to  the  defendant,  if  posaeaaion  thereof  is  adjudged  to  UIM 
if  the  actioB  ubutea.  or  is  discontinued,  before  the  chattel  1b  returned  »1ti 
defendant ;  and  for  the  payment  to  iha  defanduni  uf  any  lum,  *h~  ~ 
judgment  aniudB  to  him  agsinat  the  plaintiff. 

g  1700.  If  any  vbatCel,  described  In  the  affidavit,  is  found  in  (he  poMi 
liaa  of  the  defeuJunt,  or  of  bis  agent,  the  aherifl,  tu  whom  m  (flllin 
reqniaition,  und  undEirtaking  are  delivered,  as  prescribed  in  the  tmqpli 
Bectiona  of  this  urticle,  must  forthwith  replevy  it,  by  takiug  it  inio  hiafbi 
BBsaian.  He  nmet  thereupon,  vrltbout  delay,  serve  on  the  defeoduit  a  <^ 
of  the  affidavit,  I'equiiiitioD,  and  undertaking,  by  delivering  tlie  Sana '  * 
peraoDally,  if  he  can  be  found  within  the  uounly  ;  or,  if  he  caniuA 
found,  to  his  agent,  if  any,  from  whose  possession  the  chaliel  is  tafc— , . 
If  neither  can  be  found  within  tbe  county,  by  leaving  the  copy  at  Hn  Vl 
place  of  abode  of  either,  with  a  person  of  suitable  age  and  disuretion,     < 

J  1701.  If  any  chattel,  described  in  the  affidavit,  is  eecured  nr  1 
ed  in  n  building  or  inelosnre,  the  sheriff  must  publii'ly  demnd 
delirery.  If  it  is  not  delivered,  pursuant  to  the  demand,  be  must  amn 
building  or  inclosure  to  be  broken  open,  and  must  takj-  liw  chattel  inU 
possession. 

g  1702.  A  sheriff,  who  has  replevied  a  chntll^l,  must  retain  it  iii  Ui  ! 
sessioo.  beeping  it  in  a  secure  place,  until  the  person,  who  is  enlitlsd  U 
pMinirir'n  thereof,  is  ascertained,  as  prescribed  in  ihis  aidcle.  H*1 
thui  deUver  it  to  thai  person,  upon  request  and  payment  of  his  lawf^  I 
and  neceasary  eipeoses  for  taking  and  keepiug  it,  aa  taxed  by  a  iaim 
tbe  OQurt,  or  the  county  judge  i^f  the  county  where  the  chattel  wi 
Bpon  lucb  a  notice  as  the  judge  deems  proper. 


he  requires  a  tetom  of  the  ohallel  r_,. ,  _. „  

where  two  or  more  dhattela  are  r^ievied,  may  serve  upon  Ibt  (M 
■  notice,  thiit  he  excepts  to  the  pluntitTs  sureties  ;  olhernise  bu  Is  dNH 
to  have  waived  all  objections  to  them.     Where  the  defeDdantbiMBitl 

peared,  the  notice   must  be  subscribed  either  by  liim,  or  by  bin  ■ 

Mieomej.     Tbe  person  ao  eubacTihing  the  notice  mn?t  add   tu  hit  B 
A£f  riBoe  addrMS,  at  prescribed  b^  ^aw ,  viitV  xv»\w,K  vi  &  luiiiM  «| 
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iDce.'  Within  ten  days  after  service  of  such  a  notice,  the  plaintiffs  attorney 
■mt  serve  upon  the  defendant's  attorney,  or,  if  the  defendant  has  not 
ippeared,  upon  the  sheriif,  notice  of  the  justification  of  the  sureties.  If  the 
loticeof  justification  is  served  upon  the  sheriff,  he  must  immediately  serve 
it  apon  the  person,  whose  name  is  subscribed  to  the  notice  of  exception,  in 
the  mode  prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in 
inaction. 

§  170^  The  defendant,  if  he  does  not  except  to  the  plaintiffs  sureties, 
tt  prescribed  in  the  last  section,  may,  within  the  time  allowed  to  him  f oi 
mdi  an  exception,  serve  upon  the  sheriff,  a  notice  that  he  requires  a  return 
if  the  chattel  replevied.  With  the  notice,  he  must  deliver  to  the  sheriff  the 
following  papers : 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defendant  is  the 
owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to  the  possession  there- 
of, by  virtue  of  a  special  property  therein,  the  facts  with  respect  to  which 
most  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the  effect  that 
they  are  bound,  in  a  specified  sum,  not  less  that  twice  the  value  of  the 
chattel,  as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  delivery  thereof  is  adjudged,  or  if  the  action  abates  in  con- 
sequence  of  the  defendant's  death  ;  and  for  the  payment  to  him  of  any  sum, 
wldch  the  judgment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of  the  chat- 
tel, as  prescribed  in  this  section,  the  defendant  must  serve  upon  the 
IiUbtiff*8  attorney,  notice  of  the  justification  of  the  sureties  to  the  under- 
tiking. 

§  1705.  The  justification  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  place,  either  in  the  county  where  the  chattel  was 
leplevied,  or  in  the  county  where  one  of  the  sureties  resides.  The  provi- 
ixms,  regulating  the  justification  of  bail,  contained  in  article  third  of  title 
fcw  of  chapter  seventh  of  this  act,  govern,  except  as  otherwise  expressly 
prescribed  in  this  article,  with  respect  to  the  notice  of  justification  of  the 
loreties ;  the  officer  before  whom  they  must  justify ;  the  substitution  of 
new  sureties  or  a  new  undertaking  ;  the  examination  and  qualifications  of  the 
laroties ;  and  the  allowance  of  the  undertaking.  But  after  the  allowance, 
the  ondertaking  and  examination  must  be  delivered  to  the  sheriff. 

§1706.  If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
nqoires  the  return  of  the  chattel,  within  the  time  prescribed  for  that  pur- 
pose ;  or  if  he  makes  default  in  serving  notice  of  the  justification  of  his 
■oreties,  or  in  procuring  the  allowance  of  his  undertaking ;  or  if  the  plaint- 
it,  after  the  defendant  has  excepted  to  his  sureties,  duly  procures  the 
lOowance  of  his  undertaking ;  the  sheriff  must,  except  in  the  case  specified 
inaection  one  thousand  seven  hundred  and  nine  of  this  act,  immediately 
deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff,  after  the  defendant  has 
iicepted  to  his  sureties,  makes  default  in  serving  notice  of  justification,  or 
in  procuring  the  allowance  of  his  undertaking ;  or  if  the  defendant,  after 
he  has  required  the  return  of  the  chattel,  duly  procures  the  allowance  of  his 
lodertaking;  the  sheriff  must  immediately  deliver  the  cliattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either  party,  as 
inscribed  in  this  section,  the  sheriff  ceases  to  be  responsible  for  the  suffi- 
iJency  of  the  sureties  of  either  party  ;  until  then,  he  is  responsible  for  the 
nficiencj  of  the  sureties  of  the  plaintiff  or  of  the  defeudaii^  %s^  \.Yi<^  cma 
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g  1707.  A  eheriff,  who  doliTers  to  either  psrtj,  withonc  the  COM 
I  tlie  other,  a  uha[l<>l  rupeiied  by  him,  eipcpt  ax  preecribed  io  tlie  [ast  fe 
or  by  riitue  of  an  eiH^ution  iiiaued  upon  u  jiid^ont  lu  the  action,  forfeit), 
to  Che  part;  aggrisFed,  tna  hundred  ao<]  fifty  ilolUrii ;  nnd  is  nlao  liebiEl 
btoi  lor  all  dmniLges  which  he  suatuuti  tlmtt-by. 

g  1708.  Whera  the  shErifF  duly  delivers  a  chattel  Co  eitbec  party,  aa  pn 
■cribed  to  the  last  ssclion  but  one,  he  mtiac,  at  the  aaioe  time,  deliver,  t 
the  adrerae  party,  the  uudertakiug,  reueired  by  hini  from  tho  part;  to  wiin 
Che  chattel  U  delivered,  together  with  the  eiamlDatioD  of  the  auretin,  u 
the  judge's  allowance,  if  any. 

g  1709.  At  any  time  before  a  chattel,  which  hua  been  replevied,  iite 
Dally  delivered  to  either  paity,  if  a  person,  not  a  party  to  the  action,  ulaliM 
as  against  the  defendant,  a  righl  to  the  poBitonaioD  thereof,  eiiating  U  Ik 
time  wben  it  was  replevied,  an  nSidaviC  may  be  made  and  delivered  M  ik 
sheriff,  ia  hia  behalf,  stat lag  that  ha  makes  such  a  claim;  apocifylsg llf 
chattel  or  chattels  1«  which  it  relatea,  if  two  or  more  chattelB  have' 
replevied,  and  the  claim  relates  ouly  to  part  of  them  ;  and  Betting  f( 
facts  upon  which  hia  right  of  passtssioti  depends.  Id  that  case,  the  __ 
may,  in  hia  discretion,  before  he  delivers  the  chattel  to  the  plBintiff,  Mi^ 
upon  the  plainLiff's  attorney  n  copy  of  the  aDidaFLt,  with  a  notice  tiialhl 
ceqnires  indemnity  against  the  ulaim.  It  the  indemnity  ia  not  tatmbtll^ 
within  a  rensonable  time  after  the  plaintiff  becomes  entitled  to  the  dalivsf 
of  the  chattel,  the  sheriff  luay,  io  his  di«cre(iuQ,  deliver  it  to  the  clain  ' 
without  iDcurting  any  liability  to  the  plaintiff,  by  reaeon  of  so  doing. 

g  1710.  A  persan,  not  a  party  to  the  action,  who  haa  served  an  affidari| 
as  preBcribed  ia  the  last  section,  may  malnCain  an  acCion  against  ibe  skail|. 
who  haa  dellvereil  the  chattel  to  the  pUioliff,  Co  recover  bis  damagal,  ij\ 
reason  of  the  taking,  deieation,  or  delivery  uf  the  chattel.  But  tu  »»■. 
mona  in  Buch  an  action  must  be  issued,  within  three  months  after  the  doUb 
ery  of  the  chattel  to  the  plaintiff,  and  muse  be  served,  within  threo  montl^ 
after  it  is  issued.  An  action  cannot  be  maintained  against  a  sherifl,  bf' 
perBou  BO  enCitted  to  make  a  claim,  eicept  aa  prescribed  in  this  »    ' 

g  1711.  The  indemnity,  to  be  furnished  to  the  aberlff  by  the  plainllC  li 
prescribed  in  Che  last  section  hue  one,  must  coiisist  of  a  written  i     '   " 
ing  Co  him,  eiecuted  by  fit  least  two  suretiea,  to  the  effect  that  thi 
d^nify  him  against  any  liability  for  damages,  costs,  or  expeos 
inuurred  in  an  actiou   bronght  against  him,  by  the  claimant,  or 
deriving  title  from  or  through  the  claimaQt,  by  reasou  of  ths  S 
detmition  of  the  chattel,  or  its  delivery  to  the  plaintiff,  not  exoeeql 
lo  be  specified  in  the  undertaking,  which  must  be  at  leaat  flfBlii(| 
lars,  and  not  less  than  the  actual  value  of  the  chattel  claimedrOD 
dred  and  fifty  Uallars  in  addition  thereto.     Each  of  the  e 
poasesaiDg  the  other  qualifications  required  by  law,  must  be  ■  _  .^ 
■  householder  of  the  aheriS's  county.     The  sheriff,  before  deQf 
chattel,  may  require  the  persons  offered  as  buretica  to  submit  ta.li 
nation,  before  the  officer  who  tabes  che  acknowledgmeoc  of  Il)a;U 
ing,  as  where  persons  are  offered  to  him  as  bail  upon  ai~  '~     " 
ti«B  ue  entitled  to  be  substituted  as  delendanl^  in  an 
prescribed  in  the  last  section,  as  if  the  chattel  had  t 
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fa  igent  or  attomej,  if  the  materud  faota  are  within  his  penimal  knowl- 
Ige;  or  if  the  phiiiitiff  is  uot  within  the  county  where  the  attorney  resides, 
r  his  his  office,  or  is  not  capable  of  making  the  affidavit.  The  affidavit,  to 
3  delivered  to  the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice 
tat  be  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not  a 
uty,  who  makes  a  claim  as  prescribed  in  section  one  thousand  seven  hun- 
ted and  nine  of  this  act,  may  be  made  by  an  agent  or  attorney,  if  the 
Aterial  facts  are  within  his  personal  knowledge,  or  if  the  defendant  or 
•tanant,  as  the  case  may  be,  is  not  within  the  county  where  the  property 
■s  replevied,  and  capable  of  making  the  affidavit.  *  Where  the  affidavit  is 
tids  by  an  attorney  or  agent,  he  must  state  therein  what  allegations,  if  any, 
«  made  upon  his  information  and  belief ;  and  he  must  set  forth  therein 
le  grounds  of  his  belief,  as  to  all  matters  not  stated  upon  his  knowledge, 
id  the  reason  why  the  affidavit  is  not  made  by  the  party  or  the  claimant. 

1 1713.  Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
vo  or  more  chattels,  described  in  the  plaintiff's  affidavit,  and  has  served 
poB  the  defendant  the  papers  required  upon  such  a  repleyin,  the  plaintiff 
10,  at  any  time  before  the  service  of  a  copy  of  the  defendant's  answer,  or 
nre  judgment  by  default,  for  want  of  an  appearance  or  pleading,  require 
le  aame  or  any'other  sheriff,  to  replevy  any  other  part  thereof.  For  that 
Brpose,  he  must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  allega- 
nuy  and  %  requisition  and  undertaking,  with  respect  to  the  part  yet  to  be 
splevied,  as  if  the  action  was  brought  to  recover  that  part  only.  Where  a 
Kond  or  subsequent  replevin  is  made,  as  prescribed  in  this  section,  the- 
rooeedings  are  the  same,  as  if  a  former  replevin  had  not  been  made. 

{ 1714.  Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
f  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is  subject 
i  the  following  regulations  : 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a  subse- 
■ent  replevin  cannot  be  made  of  a  chattel,  with  respect  to  which  the  order 
w  granted. 

S.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin  of  a 
battel,  with  respect  to  which  the  order  was  granted,  stipersedes  the  order. 

§  1716.  The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
wttel  replevied  by  him,  to  the  party  entitled  to  the  possession  thereof,  or 
>  •  third  peraon,  as  prescribed  in  this  article,  die  with  the  clerk  the  plaint- 
Ps  affidavit,  and  the  accompanying  requiaitic^,  with  a  return,  stating  in 
tat  manner  he  has  executed  the  latter.  If  he  has  omitted  to  replevy  a 
trt  of  the  chattel,  or  of  two  or  more  chattehi,  described  in  the  affidavit,  the 
Kam  must  state  the  cause  of  the  omission. 

fi  1716.  If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
lay  require  him  so  to  do,  within  ten  days  after  service  of  a  notice  to  that 
m,  or  to  show  cause,  at  a  term  of  tac  court  designated  in  the  notice, 
by  he  should  not  be  punished  for  a  contempt  of  the  court.  The  notice 
•y  be  served  at  any  time  before  final  judgment,  except  that  it  cannot  be 
rved  on  the  part  o^  the  defendant,  before  answer.  An  omission  to  com- 
f  with  such  a  notice  is  punishable  as  a  contempt  of  the  court. 

§  A 717.  The  plaintiff's  affidavit,  with  the  accompanying  requisition,  and 
» return  of  the  sheriff,  must  be  made  a  part  of  the  judgment-roll  in  the 
^kn ;  and  a  copy  of  each  of  them  must  be  furnished  to  the  court,  or  the 
eree,  upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  ennvmsiA  «a!^ 
tiM  pleadin^i. 


§  1718.  The  plitiiiCiS  aiaf  proueed  in  the  actioa,  ind  reoorertbi 
chattel,  or  its  value,  altbougb  he  ha£  not  required  the  gheriff  to  > 
or  tbe  BhisriCt  bsa  not  beea  able  lo  repiery  it. 

S  1719.  Where  part  oulj  n(  tiro  or  more  distinct  chattels,  ip 
the  complaint,  has  been  replevied,  the  plaintiff's  attomej  n 
or  before  the  notice  of  trial,  eerve  apon  tbe  lieFeadant's  attorney 
that  he  abai;doiui  bo  much  of  his  clikim,  hb  relates  to  thoee  irbich 
been  replevied ;  and  thenceforth  the  proceedings  are  tbe  eanie,  as  I 
bion  bad  been  brought  to  recover  oaly  the  chattels  which  hi 
replevied.  A  copy  of  the  notice  must  bs  furnigheil  to  the  court,  i 
referee,  upoti  the  trial  of  an  isBae  of  fact,  wilh  a  copy  of  Lbe  aumi 
of  (be  pleadings. 

§  1720.  An  allegation.  In  a  pleading  interpoeod  by  either  part 
affect  that  the  party  pleading,  or  a  tbii^  pereoo,  was,  at  the  time 
action  vae  commenced,  or  the  chattel  was  replevied,  as  tbe  case  m 
owner  of  the  chnLtel,  or  that  it  iras  then  hla  property,  is  a  Baffici 
roent  of  title,  nnlcag  tbe  right  of  action  or  defence  roala  upon  i 
poasession,  by  virtue  of  a  apeinal  properly;  in  which  case,  lbe 
must  set  forth  the  facta,  upon  which  the  special  property  depeada 
ehov,  that  at  tlie  time  nhen  the  action  naa  commenced,  or  tha  oh 
replevied,  as  tbe  case  may  be,  the  party  pleading,  or  the  third  jm 
entitled  to  the  poaaeasion  of  the  cbattel. 

§  1721.  Where  the  complaint  couiaiiiB  a  eufflciont  statemei 
plnintifTB  title,  a  general  allegation,  that  the  ilefendant  wron^ntl] 
chattel,  13  aufficienc,  without  eetting  forth  the  facts,  shoving  that  t 
was  wron^fnl.  Where  the  taking  of  the  chattel  is  not  complain 
the  action  is  founded  upon  ita  wrongful  detention,  ibe  complaint 
forth  the  facta,  ahoning  that  the  detention  waa  wrongful 

g  1722.  Where  the  plaintiff  recovers  a  chattel  vhicb  «u 
or  otherwise  depreciated  in  value,  while  it  waa  in  the  poaseBsion 
the  control  of  the  defendant,  under  sach  circumstances,  that  th 
might  recovei  damagca  for  the  injury  or  depi-eciation.  in  an  actkr 
against  the  ilefeadant  therefor,  be  may  recover  the  same  dan 
an  action  brought  us  preecribed  io  Ihia  article.  In  that  case,  hi 
forth  tbe  facts  in  his  complaint,  and  demand  judgment  for  damog 
ingly. 

g  1723.  The  defendant  may  by  answer  defend,  on  the  gnmi 
third  person  waB  entitled  to  tbe  chattel,  without  coonecliog  blmsel 
latter's  title. 

g  1724.  Wbera  the  defence  is,  that  a  chattel,  to  recover  i 
action  la  bi-uugbt,  vtas  diatniiiied  doing  damage,  nn  allegatioit 
defendant,  or  the  person  by  whoBc  command  he  acted,  was  thei 
posseBBed  of  the  real  property,  and  that  the  chattel  wa»  distrainei 
waa  doing  damage  thereupon,  is  EUfficient,  without  setting  forth  | 
the  real  property. 

§  1726.  Where  a  chattel  has  been  replevied  and  delivered  to  I 
iff,  or  to  a  person  not  a  party  (o  tbe  action,  us  preBcribed  in  lh« 
sections  of  thia  article,  the  defendant's  attorney  may,  wllbin 
allowed  to  him  for  the  service  of  a  notice  of  trial,  serve  upon  the 
altomev,  a  native,  that  tbe  defendant  demands  judgment  far  l||l 
die  chattel,  or  lot  ita  value,  cillict  ■>\t\i  en  «\l.hQut  dunaM^BM 
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ion  tlieraof.  Upon  the  trial,  a  copy  of  Buch  a  notice  muat  be  f  unuBliad  to 
be  court  or  referee,  with  a  copy  of  the  summons  and  of  the  pleadin^^. 
§  1726.  The  reitiict,  report,  or  decision  must  fix  the  damages,  if  any, 
f  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a  chattel,  which 
ttnot  been  replevied,  or  where  it  awards  to  the  prevuillug  party  a  chattel, 
rUeh  has  been  replevied,  and  afterwards  delivered  by  the  sheriff  to  the 
osDccessful  party,  or  to  a  person  not  a  party,  it  must  also,  except  in  a  case 
peeified  in  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of  the 
lid. 

S 1727.  A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
•k  fix  the  value  of  the  chattel,  in  either  of  the  following  cases  : 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel ;  but  it  was 
igbtfnlly  distrained  doing  damage,  and  its  value  is  greater  than  the  dam- 
fBB  Bostained  by  the  defendant,  by  the  injury  for  which  it  was  distrained ; 
iwiuch  case,  those  damages  must  be  fixed. 

1  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but  the  defends 
at  had  a  special  property  therein,  and  the  value  of  the  chattel  is  greater 
Un  the  value  of  the  special  property,  or  the  sum  charged  upon  the  chattel 
7  reison  thereof ;  in  which  case,  the  value  of  the  s{>ecial  property,  or  the 
■I  BO  chai^d,  must  be  fixed. 

h  either  of  the  cases  specified  in  this  section,  the  verdict,  report,  or  de- 
Mttn  most  set  forth  the  reason,  why  the  value  of  the  chattel  is  not  fixed. 

1728.  Where  the  action  is  brought  to  recover  two  or  more  chattels,  the 
■■diet,  report,  or  decision  may  award  to  one  party  one  or  more  distinct 
Aittels,  which  can  be  identified,  and  set  apart  from  the  others,  and  the 
IRdue  to  the  other  party;  and,  if  necessary,  the  complaint  must  be 
■ended  bo  as  to  conform  thereto.  The  final  judgment,  rendered  there- 
fon,  must  reward  to  each  party  the  same  relief,  with  respect  to  the  finding 
this  favor,  as  if  separate  judgments  were  rendered ;  except  that,  where 
ieh  party  is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
tto',  the  smaller  sum  must  be  deducted  from  the  greater,  and  the  balance 
||^  mnst  be  awarded. 

{ 1729.  Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  want 
f  m  appearance  or  pleading,  the  court,  to  which  he  applies  for  judgment, 
1^  BBoertain  and  determine  the  damages  to  which  he  is  entitled,  and  the 
me  of  the  chattel,  if  necessary  ;  or  may  direct  a  reference,  or  a  writ  of 
>|airy,  for  that  purpose. 

§  1730.  Final  judgment  for  the  plaintiff  must,  award  to  him  possession 
the  chattel  recovered  by  him,  with  his  damages,  if  any.  If  a  chattel 
^ered  was  not  replevied,  or  if,  after  it  was  replevied,  it  was  delivered  to 
t  defendant,  or  to  a  person  not  a  party,  as  prescribed  in  this  article,  the 
U  judgment  must  also  award  to  the  plaintiff  the  sum  fixed  as  the  value 
inoij  to  be  paid  by  the  defendant,  if  possession  thereof  is  not  delivered 
tjfB  plainiiff.  If  the  defendant  has  demanded  judgment  for  the  return 
B  ebattel,  which  was  replevied,  and  afterwards  delivered  to  the  plaintiff, 
to  a  person  not  a  party,  as  prescribed  in  this  article,  final  judgment  in 
favor  therefor  must  award  to  him  possession  thereof,  with  hia  damages, 
nj ;  and  it  must  also  award  to  him  the  sum  fixed  as  the  value  thereof, 
M  paid  by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
;  tf  the  case  is  one  of  those  specified  in  section  one  thousand  seven  hun- 
I  and  twenty-seven  of  this  act,  final  judgment  in  f e  vor  of  the  defendant 
It  award  to  bim  the  sum,  fixed  as  therein  specified,  and,  \t  \t  \a  hoX.  <^ 
•d,  tba  daliraiy  of  the  chattel ;  w,  if  the  chattel  has  not  been  t«^\fiN\«^ 
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or  bag  been  returned  lo  liim  ufter  replevin,  that  he  is  entitled 

<f,  until  (he  Gum  eo  uwurdcd  istollcotGd,or  othencise  paid,     Tbt  jkdg- 
niBj  be  docketed,  an  J  the  docket  tberenr  craales  u  lieu,  ae  if  m  i 

j.idgment  fur  the  full  omuum  of  tbemonej.iUL'ludiiigt-uals,  whieb  itiirardl, 

either  abeolutel;  or  conditionally. 

J  1731.  Ad  Hiecutian  for  the  delivery  of  the  pudsesaiOG  of  a  chtlld, 
to  Bfttisfj,  ont  of  tbe  pi'opei'ty  of  (be  judgment  debUr,  u  sum  of  HUMf 
coQtingentl;  awardedi  ngaiuBt  him,  muet  contain,  in  addition  to  tin  '  ~ 
mattera  preecribed  by  law,  the  fallowing  diret^tiona: 

1.  Where  the  judgmect  ia  rendered  iu  favor  of  tbe  detendBot,  In  . 
epedSed  in  eection  one  (houfand  seven  hundred  and  iwenty^even  of  titl 
act,  the  execution  must  require  tbe  sheriff  to  deliver  posgeasion  of  the  elu' 
tel  to  the  defenduit,  uuleES  the  plaintiff,  before  the  deliver;,  pave  10  U 
the  Bjm  of  money  awarded  to  the  defendant,  with  interest  and  the  BhBil 
fees ;  and,  in  case  the  chattel  cannot  be  founil  within  his  county,  then 
aatiatj  that  aura  out  of  the  property  of  the  plaintiff. 

a.  In  any  other  ease,  where  the  jndgioeQt  awarda  a  mm  of  monBJ,lf"' 
.■eesioQ  of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  ei  " 
must  requiro  the  sheriff,  if  the  cbuttcl  cannot  be  found  within  his  coiinif, 
to  natiafy  the  sum  ao  awarded,  with  iotereat  and  hia  fees,  out  of  die  pHJI 
erty  of  the  party  against  whom  the  judgment  is  rendered. 

A.  direction  to  satisfy  a  sum  of  moocy  out  of  property,  as  prescribed  I 
this  eeetioD,  most  be  ia  tbe  form  required  by  law  for  a  like  ditecljon,  irba 
an  eieoation  against  property  ia  issued  upou  a  judgment  for  inuol 
mcmey. 

^  1733.  For  the  purpose  of  taking  possession  of  a  chattel,  by  tirtMl 
such  ail  eiecution,  the  powers  of  the  sheriff  are  the  same,  as  where  tt' 
required  to  replevy  a  chattel 

g  1733.  A  plaintiff,  who  hne  recovered  a  Soal  judgment,  cannot  mlinH 
an  action  against  tbe  euretlea  in  &□  undertaking,  given  in  behalf  of  llw4 
fendaut  to  procure  a  return  of  the  chattel,  or  against  tlmbailof  adefv  "^ 
who  has  been  arrested,  until  after  the  return,  wholly  or  partly  oosi 
or  unexecuted,  of  an  execution  in  hia  favor  for  the  delivery  of  the  | 
aion  of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  propertjr  of  I 
detaodant,  or  for  both  purposes,  as  the  case  requirefl.  A  defendsttif 
iias  recovered  s.  final  judgment,  cannot  mainuiin  an  action  against  UiBO 
ties  iu  the  plalnlifra  undertaking,  given  to  procure  a  replevin,  until  ifU 
like  return  of  a  similar  exeoution  against  tbe  plaintiff. 

g  173^  In  such  an  action  against  tbe  euretiea,  the  sherifTs  rntul 
tbe  eiecution  is  presumptive  evidence  of  u  fuilure  lo  deliver,  or  to  rein 
chattel,  or  to  pay  a  Bum  of  money,  according  to  tbe  terms  of  ttM  0* 
taking. 

§  1736.  It  is  not  a  defence  to  such  an  action,  that  the  chaCte)  «M 
jured  or  destroyed,  after  it  was  replevied,  unless  the  injury  ot  deuiwl 
WHS  affected  by  the  act.  or  with  the  consent  of  the  plaintiff  in  tlia  MtiM 
occurred  after  the  chattel  was  taken  by  virtue  of  the  tiiecution. 

173G.  In  an  action  to  recover  a  chattel,  the  causa  of  aclion  survM 
continues,  notwithstanding  the  death  of  either  party,  in  favor  of  «r  qgj 
bis  executor  or  adminiatmtor.  Wbere  the  court  makes  an  order,  iUHC 
tbe  atMttemenl  of  such  an  action,  as  prescribed  in  section  seven  bunditl 
aixty-one  of  this  apt,  an  action  ma;  be  rDaintarDed,  upou  an  nndBTtd 
,   ^va  tor  (be  purpose  of  prncnrlne  »  isftiov^  o'  vwrnm  til  aebtttdil 
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tl  Judgment,  awarding  to  the  advene  party  potseBaion  tbereof,  had  been 
dered  in  the  first  action,  and  an  execution  thereupon  had  been  returned 
ixecoted  and  unsatisfied ;  except  that  damages  cannot  be  recovered  therein 
a  wrongful  taking,  withholding,  or  detention.  An  action  to  recc  rer  the 
kttel  cannot  be  maintained,  after  an  action  has  been  commenced  upon  an 
lertaking,  as  prescribed  in  this  section. 

ARTICLE  SECOND. 
Action  to  roRiOLOss  a  Likn  upom  ▲  Ohattil. 

r87.  Action ;     when    and    In    what  %  1789.  Jadflrment 

courts  maintainable.  1740.  Action  in  inforior  court 

788.  Warrant  to  eeize  chattel ;  pro-  1741.  Application  of  this  article, 
ceedings  thereupon. 

S  1737.  An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel, 
a  sum  of  money,  in  any  case  where  such  a  lien  exists  at  the  commence- 
nt  of  the  action.  The  action  may  be  brought  in  any  court,  of  record  or 
;  of  record,  which  would  have  jurisdiction  to  render  a  judgment,  in  an 
ion  founded  upon  a  contract,  for  a  sum  equal  to  the  amount  of  the  lien 

^  1738.  Where  the  action  is  brought  in  the  supreme  court,  a  superior 
f  court,  the  marine  court  of  the  city  of  New  York,  or  a  county  court,  if 
I  plaintiff  is  not  in  possession  of  the  chattel,  a  warrant  may  be  granted 
the  court,  or  a  judge  thereof,  commanding  the  sheriff  to  seize  the  chattel, 
1  safely  keep  it  to  abide  the  final  judgment  in  the  action.  The  provisions, 
title  third  of  chapter  seventh  of  this  act  apply  to  such  a  warrant,  and  to 
I  proceedings  to  procure  it  and  after  it  has  been  issued,  as  if  it  was  a 
rrant  of  attachment,  except  as  otherwise  expressly  prescribed  in  this 
ide. 

\  1739.  In  an  action  brought  in  a  court  specified  in  the  last  section, 
J  judgment,  in  favor  of  the  plaintiff,  must  specify  the  amount  of  the 
I,  and  direct  a  sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if 
',  by  a  referee  appointed  thereby,  or  an  officer  designated  therein,  in  like 
oner  as  where  a  sheriff  sells  personal  property  by  virtue  of  an  execution  ; 
[  the  application  by  him  of  the  proceeds  of  the  sale,  less  his  fees  and 
lenses,  to  the  payment  of  the  amount  of  the  lien,  and  the  costs  of  the 
km.  It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
;he  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  necessary,  until  it 
ilaimed  by  him.  If  a  defendant,  upon  whom  the  summons  is  personally 
red,  is  liable  for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may 
» award  payment  accordingly. 

1 1740.  Where  the  action  is  brought  in  a  court,  other  than  one  of  those 
cified  in  the  last  section  but  one,  if  the  plaintiff  is  not  in  possession  of 

chattel,  a  warrant,  commanding  the  proper  officer  to  seize  the  chattel, 
,  safely  keep  it  to  abide  the  judgment,  may  be  issued,  in  like  manner  as 
arrant  of  attachment  may  be  issued  in  an  action  founded  upon  a 
tract,  brought  in  the  same  court ;  and  the  provisions  of  law,  applicable 

warrant  of  atta<^ment,  issued  out  of  that  court,  apply  to  a  warrant, 
ed  as  prescribed  in  this  section,  and  to  the  proceedings  to  procure  it, 
after  it  has  been  issued  ;  except  as  otherwise  specified  in  the  judgment. 
idgment  io  favor  of  the  plaintiff,  in  such  an  action,  must  correspond  to 
dgment,  rendered  as  prescribed  in  the  last  section,  except  that  it  must 
^  (he  sale  of  the  chattel  by  an  ofQcer  to  whom  an  execution,  issued  out 
le  court,  may  be  directed ;  and  the  payment  of  the  &urp\\i«^  \t  \\.a  ^(^^t 
ang  is  neoesssTf,  to  the  county  treasurer,  for  the  beae^t  ot  t^  owqmc. 
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g  1741.  Tbia  irticte  iloea  sat  sSect  ajtj  eibUng  rifht  ot 
to  forecloee  or  sitiafj  t,  lien  upun  a  cbalKl,  nitjiaut  action  [  and  ii 
applj  to  k  c&£e,  chare  mother  mode  ol  eaforciiig  b  IJen  upi>i>  a  i 
ip«ciaUj  piwcribed  bf  Uv. 

CHAPTER  XV. 
aPECIAL  PROVISIONS,  REGDLATDTG  OTHER  PARTI 


TrTLE  I.— JLiTRiMosiu 
TITLE  II.— Aeiiona  Em, 
I'lTLK  111— AcrioNB  bel 
■riTLEIV.- OTHiBsracL 
TITLE  V.- 


8.  Action  for  a  lilvorofc  ' 

*.  PraiiBlODs  ippUcubl^  to  [wo  or  more  oF  tiie  nctioni  ipwil 

ARTICLE  FIEST. 
Action  to  annul  a  toid  oh  tqidabli  HABKiun. 

)  VHa.  Action  by  wamin.  auuried  as-        {  IT5D.  Action  on  lbs  eroimd 

174a,  tn   nbat   atbpr  cttce  manias  ITSl.  Custody,  msintenuiM 

may  be  iDnulled.  iMue  of  such  a  diui 

ITM,  Actlau  nbuo   purty  ww  nniler  1TS3,  Action  on  the  ground 

(he  Bgn  of  consent.  cal  Incapacity. 

1T4S.  Id,;    when  former   bncband  or  HSS.  Cenain procecdtDgi re 

17W.  Id,;  where  party  waa  an  idloL  ITBL  Jn^gment  antiulJIng  ■  i 

1747.  Id.;  whore  party  was  it  lunatic.  how  far  conclopi»e. 

174S.  Action  by  DFit  friend  ofldiet  or  I7M.  Haw    oeU    friend    o 


§  1743.  [Om'dlBBT.l  Anaotioi 
k  procme  Jadgment  doclaring  am 
marriiigB,  under  the  folloning  cirauinatanoes ; 

L  Wbera  the  plnintiiTbad  not  attained  the  ag«  or  Hiitaen  jrau 
time  of  the  nurriAj;o. 

n.  Where  the  luarriage  took  place  withoat  tho  consent  of  ho 
nother,  gDardian  or  othor  poreon  baving  Ihe  legal  charge  of  her  | 

HL  'IVhoie  itvaa  Dot  followed  by  eonaammfttiioaor  cohabitation 
not  ratifled  by  an;  matnal  UMnI  of  the  partisi  after  the  plaintiS 
the  age  of  Bixtean  jean. 

g  1713.  An  action  maj  also  be  maintained  to  procure  •  jt 
declaring  a  marriage  contnct  Tojd  and  anDuIling  the  iDBrnag*  for  ■ 
tba  following  uusee,  eiieting  at  the  time  of  the  marriage : 

1.  That  <ne  or  belh  of  the  parties  bad  not  attiined  the  ap  «C  -t 
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the  former  husband  ur  -wife  of  one  of  the  parties  wis  living,  ind 
arriage  with  thu  former  husband  or  wife  was  then  in  force, 
one  of  the  parties  was  an  idiot  or  a  lunatic, 
the  consent  of  one  of  the  parties  was  obtained  bj  force,  duress, 

one  of  the  parties  was  physically  incapable  of  entering  into  the 
tate.     But  an  action  can  be  n>aintained,  under  this  subdiyisionf 
the  incapacity  continues,  and  is  incurable. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
I  not  attained  the  age  o*^  legal  consent,  may  be  muntained  by  th« 
by  either  parent  of  the  mfant,  or  by  the  guardian  of  the  infant's 

the  court  may  allow  the  action  to  be  maintained  by  any  person, 
^  friend  of  the  infant     But  a  marriage  shall  not  be  annulled,  at 

a  party  who  was  of  the  age  of  legal  consent  when  it  was  oon- 
r  where  it  appears  that  the  parties,  for  any  time  after  they 
at  age,  freely  cohabited  as  husband  and  wife. 

lam'd  1882.1  An  action  to  Imnul  a  marriage,  upon  the  ground 
rmer  husband  or  wife  of  one  of  the  parties  was  living,  the  for- 
ige  being  in  force,  may  be  maintained  by  either  of  the  parties 
lifetime  of  the  other,  or  by  the  former  husband  or  wife.  Where 
and  the  judgment  determines,  that  the  subsequent  marriage  was 
by  at  least  one  of  the  parties  thereto  in  good  faith,  and  with  the 
that  the  former  husband  or  wife  was  dead,  or  without  any  knowl- 
e  part  of  the  innocent  party  of  such  former  marriage,  the  issue 
lequent  marriage,  born  or  begotten  before  the  final  judgment,  are 
r  all  purposes  the  legitimate  children  of  the  parent  i^o  at  the 
i  marriage  was  competent  to  contract,  and  are  entitled  to  succeed 
the  same  manner  as  other  legitimate  children,  to  the  real  and 
itate  of  said  parent ;  and  the  issue  so  entitled  must  be  specified 
;ment,  and  the  innocent  party  must  be  awarded  their  custody, 
}he  is  entitled  to  appoint  a  guardian  of  their  persons  by  will, 
tion  shall  be  construed  to  extend  to  all  cases  where  the  judgment 
>f  nullity  of  such  subsequent  marriage  is  rendered  after  the  pas- 
)  act,  whether  such  subsequent  marriage  was  contracted  before 
e  passage  hereof. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
reto  was  an  idiot,  may  be  maintained,  at  any  time  during  the  life- 
ither  party,  by  any  relative  of  the  idiot,  who  has  an  interest 
e  marriage. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
reto  was  a  lunatic,  may  be  maintained,  at  any  time  during  the 
e  of  the  lunacy,  or,  after  the  death  of  the  lunatic  in  that  condi- 
uring  the  life  of  the  other  party  to  the  marriage,  by  any  relative 
itic,  who  has  an  interest  to  avoid  the  marriage.  Such  an  action 
be  maintained  by  the  lunatic,  at  any  time  after  restoration 
mind  ;  but,  in  that  case,  the  marriage  shall  not  be  annulled,  if  it 
.at  the  parties  freely  cohabited  as  husband  and  wife,  after  the 
3  restored  to  a  sound  mind. 

Where  no  relative  of  the  idiot  or  lunatic  brmgs  an  action  to 
marriage,  as  prescribed  in  either  of  the  last  two  sections,  the 
allow  an  action  for  that  purpose  to  be  maintained,  at  aii'3  Wm:^ 
lifetime  of  both  the  parties  to  the  marriage,  b^  axcf  \i«t«aa  ia 
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{ire^cribed  in  Ibe  la^t  si 

g  17-19.  A.  child  of  a  marrmge,  nhfch  ia  aanal\6d  on  tbe  , 
idioc;  ar  luaauj  of  one  of  ita  parents,  is  deemed,  for  all 
legitimnle  child  of  the  parent  nbo  is  of  gaund  miad. 

g  1760.  An  action  to  annul  a  marriage,  on  the  ground  th&l  _ 
of  one  of  the  [lanies  thereto  vas  obtained  b;  force,  duress,  or  fi^ud,  W 
be  maintHlaed,  it  anv  time,  bf  tho  prnij  nhoee  coiuent  noa  so  obtnlui 
Snoh  an  action  loa;  also  be  roaiotaiDed,  Jnring  the  life-lime  of  the  Kbei 
party,  by  tbe  parent  or  the  Ruardian  of  tlie  person  of  the  party,  whose 
vent  was  eo  obtained,  or  by  any  relative  of  thnt  party,  who  bos  an  inti 
to  RTOid  tbe  marriage.  But  a  mart'iage  shall  not  be  annulled  on  the  gn 
of  force  or  duress,  if  it  appears  that,  ai  uny  time  before  the  comnie 
gaebt  of  the  action,  the  parties  tberetotolontarilj  cohB.bited  na  husbud  Md 
wife  ;  or  on  tbe  ground  of  frmid.  If  it  tfptar^  that,  at  any  time  before  lie 
commeneement  thereof,  the  partiea  T«!)nt>ri!y  cohabited  as  busbaod  ud 
irlfe,  with  a  full  knowledge  of  the  faotc  constituting  the  fraud. 

%  1761.  The  court  mnst,  upon  tiie  application  of  the  plaintiff,  awmrd  tl 
custody  of  tbe  children  of  a  marriage,  which  is  annulled  on  the  ground  d 
force,  duress,  or  fcaud,  tu  the  Innocent  parunt,  unless  it  appears  ihit  llll 
liittpc  is  unfit,  for  any  reason,  to  have  th«  uuatodr  of  one  or  more  of  lb< 
children,  in  which  case  tbe  court  must  gire  such  directions  relating  IhareUs 
ai  the  interest  of  tbe  child  or  children  require.  The  judemeul  may  tub 
provisioa  for  tlie  edncatinn  and  mainienance  of  the  children,  onl  uf  ikl 
ppo)teriy  of  the  g;uilly  jsarent. 
40  ^  1753.  An  action  to  annnl  a  marriage,  on  the  ground  that  one  al  M 
/      parties  was  physically  incapable  of  entering  in  the  marriage  el; 

maintained  only  by  tbo  injured  party,  against  the  pnrty  whose  incapsuiiy 
•I'.egad.  Buoh  an  action  must  be  commenced,  before  two  years  ban " 
pired  rlnoe  tbe  marriage. 

%  1763.  In  an  aotion  brought  as  prescribed  in  this  article,  a.  &nal  jn 
ment,  annulling  the  miirriuge,  shall  not  be  reudei'ed  by  default,  for  vinli 
an  appearance  or  pleading,  or  upon  'he  trial  of  on  issue,  without  preuti 
the  facia,  upon  which  the  nllegatiou  of  nullity  is  founded.  And  thv  d' 
laralioii  or  confession  uf  either  party  to  the  marriage  ii  ntii  alone  suffio) 
as  proof;  but  other  sali^riicUirj  evidence  of  Che  facts  must  be  pTodM 
[d  such  an  oclioa,  except  where  it  is  founded  upon  an  allegation  of' 
pbysical  incapacity  of  one  of  tbo  parties  thereto,  tbe  conrt  most,  upoBI 
applination  of  either  [f  the  parties,  make  an  order  dirot-ling  the  tl^t 
jury  of  all  the  issues  of  fact ;  or  it  may,  of  its  own  motion,  malta  uin 
Greeting  tbe  trial,  by  a  juiy,  of  one  or  more  issues  of  fact ;  for  wtuofa 
poM.  the  questions  to  ho  tried  mam  be  prepared  and  settled,  as  preset 
in  Mulion  nine  hundred  and  seventy  of  this  act. 

g  1754.  A  Gnal  judgment,  annulling  a  marriage,  rendered  dnifng  I 
life-time  of  both  the  parties,  is  conclusiro  efideoce  of  the  invalidity  oti 
marriage,  in  every  couit,  ot  rreord  or  not  of  record,  ■    "  


proceeding,  civil  or  e 
either  parly  U>  tbe  m 
actJon.  and  those  da 
§1756.  -An  order 
Mend  nf  to  inUiit.  a 

rriage,  is  conulusive  only 
ming  under  them. 

rendered  after  the  dealt  ^| 
s  against  the  paillMVia 

lain  an  action,  m  ^l^H 
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!orty-four  of  this  act,  or  as  the  next  friend  of  an  idiot  'or  lanatio,  aa 
sribed  in  section  one  thousand  seven  hundred  and  forty-eight  of  this 
nay  be  granted  by  the  court,  in  its  discretion,  without  notice,  or  upon 
e  to  such  persons  and  in  such  a  manner,  as  it  deems  proper.  A  mo 
to  racate  such  an  order  must  be  made  at  a  term  held  by  the  judge  who 
jed  it,  unless  he  is  dead,  out  of  office,  or  unable  to  hear  it  by  reason 
;kne8S  or  otherwise ;  or  unless  he  expressly  directs  it  to  be  heard  at  a 
held  by  another  judge.  But  where  such  an  order  has  been  granted, 
ourt,  to  which  application  for  final  judgment  is  made,  mfiy  dismiss  the 
)laint,  if  justice  so  requires,  although,  in  a  like  case,  the  party  to  the 
iage,  if  plaintiff,  would  be  entitled  to  judgment. 

ARTICLE  SECOND. 

Action  for  a  Divorce. 

S.  In  what  cases  action  may   be  $  1759.  Reffulations  when  action  brooght 

maintained.  by  wife. 

7.  Answer ;  mode  of  trial ;  Jadg-  1760.  Id.  ;    when  action   brought  by 

meut  by  default.  hnshand. 

B.  When  divorce  denied,  although  17C1.  >Iarriage  after  divorce  for  itdai- 

adultery  proved.  tery. 

1766.  In  either  of  the  following  cases,  a  husband  or  a  wife  may  main< 
on  action,  against  the  other  party  to  the  marriage,  to  procure  a  judg- 
;,  divorcing  the  parties  and  dissolving  the  marriage,  by  reason  of  the 
KJant's  adultery : 

Where  both  parties  were  residents  of  the  State,  when  the  offence  was 
Qitted. 

Where  the  parties  were  married  within  the  State. 
Where  the  plaintiff  was  a  resident  of  the  State,  when  the  offence  was 
aitted,  and  is  a  resident 4hereof,  when  the  action  is  commenced. 
Where  the  offence  was  committed  within  the  State,  and  the  injure<I 
,  when  the  action  is  commenced,  is  a  resident  of  the  State. 

1767.  The  answer  of  the  defendant  may  be  made,  without  verifying  it, 
ithstanding  the  verification  of  the  complaint.  If  the  answer  puts  in 
the  all^ation  of  adultery,  the  court  must,  upon  the  application  of 
'  party,  or  it  may,  of  its  own  motion,  make  an  order  directing  thp  trial, 
\aijy  of  that  issue ;  for  which  purpose,  the  questions  to  be  tried  must 
epared  and  settled,  as  prescribed  in  section  nine  hundred  and  seventy 
8  act.  If  the  answer  does  not  put  in  issue  the  allegation  of  adultery, 
;lie  defendant  makes  default  in  appearing  or  pleading,  the  plaintiff, 
i  he  is  entitled  to  judgment,  must  nevertheless  satisfactorily  prove  the 
ial  allegations  of  his  complaint,  and  also,  by  his  own  testimony  or 
vise,  that  there  is  no  judgment  or  decree,  in  any  court  of  the  State  of 
}tent  jurisdiction,  against  him  in  favor  of  the  defendant  for  a  divorce 
the  ground  of  adultery. 

768.  In  either  of  the  following  cases,  the  plaintiff  is  not  entitled  to  a 

e,  although  the  adultery  is  established : 

iV^here  the  offence  was  committed  by  tho  procurement  or  with  the  con- 

»  of  the  plaintiff. 

yiiere  the  offence  charged  has  been  forgiven  by  the  plaintiff.     The 

eness  may  be  proved,  either  affirmatively,  or  by  the  voluntary  cohabi- 

of  the  parties,  with  the  knowledge  of  the  fact. 

Vhere  there  has  been   no   express  forgiveness,   and  no   voluntary 

tation  of  the  parties,  but  the  action  was  not  commenced  wltWviv  ^^* 

ifter  the  discovery,  by  th^  phintift,  of  the  offence  chavgied. 
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rought  bj  tbe  wife,  tbe  following  regali 


I 


i.  Wbere  Ihe  pluntitF  has  rIbo  bseo  guilty  ot  adulMr;,  nndar  mehdi 

ooMiUncea,  that  the  defoDdant  would  haTe  b«eo  emitted,  U' ' 

dWoree, 

g  17S9.  Wher«  the  action  i 
tioni  appl;  to  the  proceediogB . 

1.  The  legitimaoy  of  any  child  of  the  marriage,  bom  or  begotten  beta 
the  commenoeiiieiit  of  the  action,  is  not  affected  by  the  judgment  dissolTli| 
the  maniage. 

3.  Tbe  uourt  may,  in  the  final  judgment  diagolving  tbs  marriago,  nqi 
the  defeoduit  to  provide  Bnitably  for  tbe  education  and  maintenance  of  ' 

JudgToent,  vary  or  modify  such  a  dtrectiou. 

8.  If,  when  final  judgment  ia  rendered,  diasolving  the  marriage,  tl 
plaintiff  is  tbe  owner  of  any  real  property ;  or  baa,  in  ber  passesiHui, 
onder  her  control,  any  poreonal  property,  or  thing  in  action,  which  «u  < 
with  her  by  the  defendant,  or  acquired  by  her  own  induatrv,  or  giyen  to  _ 
by  bequest  or  otherwise  ;  or  if  ahe  is  or  may  thereafter  become  ontilltd' 
any  property,  l]y  the  decease  of  a  rciattTO  intestate ;  the  defendant  ll 
not  have  any  Interest  therein,  absolute  or  ootttiugent,  before  or  aftai 
death. 

4.  Where  final  judgment  is  rendered,  dissolving  the  marriage,  th*  pU 
iff's  incboaio  right  of  dower,  in  auy  real  property,  of  which  tbe  defer' 
tben  ia  or  was  theretofore  aeized,  is  not  affected  by  tbe  judgment. 

6  17C0.  Where  the  action  is  brought  by  tbe  husband,  tbe  follotring 
latiDDB  apply  to  the  proceedings : 

1.  The  legitimacy  of  a  cLiU,  horn  or  begotten  before  the  commictkai 
the  offence  charged,  ia  not  affected  by  a  judgioent  diasolTing  the  marrlq 
but  the  legitimacy  of  any  other  child  of  llie  wife  may  be  determined,  aa 
of  the  issuea  in  the  actiou.  lu  the  absence  of  proof  to  the  contrary, 
legitimacy  of  all  tbe  duldren,  begotten  before  t' 
actiot;,  must  tie  presumed. 

2.  A.  jodgment  dieaolviug  the  marriage  does 
affect,  the  plaintiff's  rights  and  interests,  in  an 
property,  which  the  defendant 
Tendered. 

5.  Where  judj^ment  is  rendered  dissolying  the 
not  entitled  to  dower  in  any  of  tbe  plaintiff's  real  property,  or  to  a  on 
tive  share  in  bis  personut  property. 

g  1761.  Where  a  marriage  is  dissolved,  aa  prescribed  in  this  arti^ 
plaintiff  may  marry  agnin,  during  the  lifetime  of  the  defendant; 
defendant,  adjudged  to  be  guilty  of  adultery,  shall  not  marry  agsin, 
the  death  of  tbe  plaintiff.     But  this  eection  doea  not  prevent  the 
of  the  parties  to  the  aatlon. 

ARTICLE  THIRD. 
ACTION  rOB  A.  BiFAa^Tion. 


tbe  jDdgmenI 
igc,  the  defendul 


1?M.  Keqnleltei  of  complaint.  17(7,  Joilgnu 

ITU.  DefeDdant  may  aet  np  plaiDlUra 

§  If 62.  In  either  ol  tUe  casoa  tped%«& 
KHZ  be  maintained,  by  a  biubaud  nt  Vila,  ai«.\ 
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■trriige,  to  procure  a  judgment,  separating  the  parties  from  bed  and  board, 
forerer,  or  for  a  limited  time,  for  eitlier  of  tlie  following  causes : 

I.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the  defendant 

1  Such  conduct,  on  the  part  of  the  defendant  towards  the  plaintiff,  aa 
amy  render  it  unsafe  and  improper  for  the  former  to  cohabit  with  the 
Jitter. 

t.  The  abandonment  of  the  plaintiff  by  the  defendant 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the  defendant  to 
fMf ide  for  her. 

1 1763.  Soeh  an  action  may  be  maintained,  in  either  of  the  following 
1.  Where  both  parties  are  residents  of  the  State,  when  the  action  is  com- 


%,  Where  the  parties  were  married  within  the  State,  and  the  plaintiff  is  a 
Mident  thereof,  when  the  action  is  commenced. 

t.  Where  the  parties,  haying  been  married  without  the  State,  have  be- 
^wna  residents  of  the  State,  and  have  continued  to  be  residents  thereof  at 
Imt  one  year ;  and  the  plaintiff  is  such  a  resident,  when  the  action  is  com- 


S  1764.  Tbe  complaint  in  such  an  action  must  specify  particularly  the 

and  circumstances  of  the  defendauVs  misconduct,  and  must  set 

the  time  and  place  of  each  act  complained  of,  with  reasonable  cer- 

^    S 1765.  The  defendant  may  set  up,  in  justification,  the  misconduct  of  the 
WjuBtiS ;  ajid  if  that  defence  is  established  to  the  satisfaction  of  the  court,  * 
phi  defendant  is  entitled  to  judgment. 

1766.  Where  the  action  is  brought  by  the  wife,  the  court  may,  in  the 
jodgment  of  separation,  give  such  directions,  as  the  nature  and  cir 

icea  of  the  case  require.    In  particular,  it  may  compel  the  defendant 

proride  suitably  for  the  education  and  maintenance  of  the  children  of 

marriage,  and  for  the  support  of  the  plaintiff,  as  justice  requires,  having 

~  to  the  circumstances  of  the  respective  parties.     And  the  court  may, 

■wh  an  action,  render  a  judgment,  compelling  the  defendant  to  make 

provision  specified  in  this  section,  where,  under  the  circumstances  of 

eue,  snch  a  judgment  is  proper,  without  rendering  a  judgment  of  sepa- 

1767.  Upon  the  joint  application  of  the  parties,  accompanied  with  sat- 
)ry  evidence  of  their  reconciliation,  a  judgment  for  a  separation,  fer- 
ry or  for  a  limited  period,  rendered  as  prescribed  in  this  article,  may  be 

at  any  time,  by  the  court  which  rendered  it,  subject  to  such  regu- 
and  restrictions  as  the  court  thinks  fit  to  impose. 

ARTICLE  FOURTH. 

[0h8  appucablk  to  two  or  more  of  the  actions  specified  in  this 

Title. 

9BB.  Harried  woman  deemed  a  reel-  {  1772.  Support,  maintenance,  etc.,  of 

dent  in  certain  cases.  wife  and  children.    Scqaes- 

'^  Alimony  ;  expenses  of  action ;  tration. 

and  costs  ;  bow  awarded.  1773.  Id.;  when  enforced  by  punish* 

.  What  is  deemed  a  counterclaim.  ment  for  contempt 

.  Coort  to  give  directions  as  to  1774.  Regulations  reepectlng  judgment 

coatody,  etc,  of  children.  by  default. 

768.  If  a  married  woman  dwells  within  the  State,  w\ieii  Q^Yve  coixi- 
H  an  action  agaiuMt  her  buabuidf  as  prescribed  in  either  ot  iXie  \%»^ 


r 
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two  articles,  she  is  deemed  a  resident  thereof,  although  her  hvtlMUkd 
elsewhere. 

§  1769.  Where  an  action  is  brought,  as  prescribed  in  either  of  tl 
two  articles,  the  court  may,  in  its  discretion,  during  the  pendency  t 
from  time  to  time,  make  and  modify  an  order  or  orders,  requiring  tl 
band  to  pay  any  sum  or  sums  of  money,  necessary  to  enable  the  i 
carry  on  or  defend  the  action,  or  to  provide  suitably  for  the  edacatb 
maintenance  of  the  children  of  the  marriage,  or  for  the  support  of  th 
having  regard  to  the  circumstances  of  the  respective  parties.  Th 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or  against 
party,  and  an  execution  may  be  issued  for  the  collection  there 
in  an  ordinary  case ;  or  the  court  may,  in  the  judgment,  or  by  an 
made  at  any  time,  direct  the  costs  to  be  paid  out  of  any  property  i 
tered,  or  otherwise  in  the  power  of  the  court. 

§  1770.  [ami'd  1881.]     Where  an  action  is  brought  by  either  hush 
wife,  as  prescribed  in  cither  of  the  last  two  articles,  a  cause  of 
against  the  plaintiff  and  in  favor  of  the  defendant,  arising  under  eit 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the  m 
allegation  of  the  complaint,  as  a  counter-claim. 

'V  ,  '  8  1771.  Where  an  action  is  brought  by  either  husband  or  wife,  a 
scnbed  in  either  of  the  last  two  articles,  the  court  must,  except  as  otb 
expressly  prescribed  m  those  articles,  give,  either  in  the  final  judgm 
by  one  or  more  orders,  made  from  time  to  time,  before  final  judgmeni 
directions,  as  justice  requires,  between  the  parties,  for  the  custody,  cai 
education  of  any  of  the  children  of  the  marriage.  Where  the  «cti( 
brought,  as  prescribed  in  article  third  of  this  title,  the  court  may,  by 
at  any  time  after  final  judgment,  annul,  vary,  or  modify  such  a  direct 

§  1772.  Where  a  judgment  rendered,  or  an  order  made,  as  prescri 
this  article,  or  in  either  of  the  last  two  articles,  requires  a  husband  1 
vide  for  the  education  or  maintenance  of  any  of  the  children  of  a  ma 
or  for  the  support  of  bis  wife,  the  court  may,  in  its  discretion,  also 
him  to  give  reasonable  security,  in  such  a  manner,  and  within  such  a 
as  it  thinks  proper,  for  the  payment,  from  time  to  time,  of  the 
of  money  required  for  that  purpose.  If  he  fails  to  give  the  security 
make  any  payment  required  by  the  terms  of  such  a  judgment  or 
whether  he  has  or  has  not  given  security  therefor  ;  or  to  pay  any  s 
money  which  he  is  required  to  pay  by  an  order,  made  as  prescribed  i 
tion  one  thousand  seven  hundred  and  sixty-nine  of  this  act ;  the  coui 
cause  his  personal  property,  and  the  rents  and  profits  of  his  real  pro 
I  to  be  sequestered,  and  may  appoint  a  receiver  thereof.  The  rents  am 
its,  and  other  property,  so  sequestered,  may  be,  from  time  to  time,  a] 
under  the  direction  of  the  court,  to  the  payment  of  any  of  the 
of  money  specified  in  this  section,  as  justice  requires. 

§  1773.  Where  the  husband  makes  default  in  paying  any  sum  of  i 
specified  in  the  last  section,  as  required  by  the  judgment  or  order  dir 
the  payment  thereof ;  and  it  appeals  presumptively,  to  the  satisfact 
the  court,  that  payment  cannot  be  enforced  by  means  of  the  procet 
prescribed  in  the  last  section,  or  by  resorting  to  the  security,  if  any, 
as  therein  prescribed,  the  court  may,  in  its  discretion,  ncake  an 
requiring  the  husband  to  show  cause  before  it,  at  a  time  and  place  tl 
8peci£edf  why  he  should  not  be  pMTv\s\\ft^  lot  \iva  l^\\Mt«  to  make  cb( 
ment ;  and  thereupon  prooeeding|a  mM^X.  \>e  \.«\L«ii  Xa  v^T)\^\fis^« 
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Id  title  third  of  chapter  seveDteenth  of  this  act.     Such  an  order  to 

cause    may    also    be   made,  without    any    previous    sequestration, 

;tion  to  give  security,  where  the  court  is  satisfied  that  they  would  be 

lal. 

1774.  In  an  action  brought  as  prescribed  in  this  title,  a  final  judgment 
not  be  rendered  in  favor  of  the  plaintiff,  upon  the  defendant's  default 
Liing  or  pleading,  unless  either  the  summons  and  a  copy  of  the  com- 
were  personally  served  upon  the  defendant ;  or  the  copy  of  the  sum- 
delivered  to  the  defendant,  upon  personal  service  of  the  summons,  or 
to  him  without  the  State,  or  published,  pursuant  to  an  order  for 
purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act,  contains 
liillowing  words,  or  wonis  to  the  same  effect,  legibly  written  or  printed 
the  face  thereof,  to  wit :  *'  Action  to  annul  a  marriage  ;**  "  Action  for 
>roe ;"  or  "  Action  for  a  separation ;"  according  to  the  article  of  this 
nndor  which  the  action  is  brought.     Where  the  summons  is  personally 
but  a  copy  of  the  complaint  is  not  served  therewith  ;  or  where  a 
ot  the  summons  and  a  copy  of  the  complaint  are  delivered  to  the  de- 
without  the  State,  the  certificate  or  affidavit  proving  service,  must 
itively  state,  in  the  body  thereof,  that  such  an  inscription,  setting 
a  copy  thereof,  was  so  written  or  priu'ted  upon  the  face  of  the  copy 
summons  delivered  to  the  defendant. 

TITLE  II. 
Actions  relating  to  a  corporation. 

1.  Action  by  a  corporation,  and  action  against  a  corpuration,  to  recover 
damages  or  property. 

2.  Jndicial  supervision  of  a  corporation,  and  of  the  officers  and  members 

*ttiereof. 
8.  Actions  to  procure  the  dissolution  of  a  corporaiiou,  and  actions  to 
enforce  the  individaal  liability  of  the  officers  or  members  of  a  cor- 
^  poration,  with  or  without  a  di<isolutlon  thereof. 

4.  Action  by  the  people  to  anuul  a  corporutiou. 
,  6.  Provisions  applicable  to  two  or  more  of  the  actions  spec  ified  In  this 

'.  title. 

■  ARTICLE  FIRST 

ktom  bt  ▲  gokporation,  and  action  against  a  corporation,  to  recover 

Damages  or  Property. 

IffS.  Complaint    in    actions    by    or  $  1778.  Action    against   a    corporation 

ai^nst  corporations.  upon  a  oote,  etc. 

VTB.  When  proof  of  corporate  exist-  1779.  When  foreign  corporaiiou  may 

ence  unnecessary.  sue. 

!kff7.  ViBnomer,  when  waived.  1780.  When  foreign  corporation  may 

I  be  sued. 

1 1776.  In  an  action  brought  by  or  against  a  corporation,  the  coropkiut 
1st  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is  a  cor- 
tBtioB ;  must  state  whether  it  is  a  domestic  corporation  or  a  foreign 
rporation  ;  and,  if  the  latter,  tlie  state,  country,  or  government,  hy  or 
der  ^boae  laws  it  was  created.  But  tlie  plaintiff  need  not  sot  forth,  or 
icially  refer  to,  any  act  or  proceeding,  by  or  under  which  the  corporation 
•  created. 

1 1776.  In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
Mnot  prove,  upon  the  trial,  the  existence  of  the  corporation,  uultiaa  tVv* 
•wer  is  verified,  and  contai;is  an  aiUrmative  aIIeg;ition  that  t,\\e  \Aa\ul\tl, 
Ae  defendaDt,  as  the  case  may  bo,  is  not  a  corporation. 

f  1777.  In  mn  action  or  special  proceeding,  brought  by  or  ag\x\\ift\  a  cw 
1/ 


r 


?i- 


I 
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t<ro  iiticlea,  sbe  ii  deemed  a  reaictent  tliereoF,  ukhoagh  her  hnibanil  lauitgi 
•Iwwhera. 

g  1769.  Wbers  an  action  is  brought,  as  preacrilx 
tvo  articles,  the  court  may,  in  ita  discretion,  during  tbe  peuilenujr  Iherei^t 
from  time  to  time,  coalie  and  tnodiiy  no  order  or  ordere,  requiring  tiiB  In* 
baad  to  pay  an;  aum  or  sums  of  moneV|  necessar?  to  enable  llie  mfe  u 
carrj  on  or  defend  the  nctinu,  or  to  provide  suitably  tor  t 
maintenance  of  tbe  children  of  the  marringe,  ov  for  tbe  xupportof  the  <ri 
having  regard  to  the  uiicumstauc;e?  uf  the  rcapeulive  parties.  ~  ' 
Jndgment  in  such  an  anion  may  award  C09la,  in  favor  of  or  agiii 
party,  and  an  eiccutiou  may  be  issued  for  llie  collection  tharaof,  ■ 
io  an  ordinary  case ;  or  the  court  may,  in  the  iudgmeat,  or  lij  an 
made  at  any  time,  direct  tlie  coats  to  be  paid  unt  of  any  property  ti 
tated,  or  otborwise  in  Iho  poiver  of  tbe  court. 

g  1770.  lam'd  ISSl.]  Where  an  action  is  brought  by  cither  husbtcidg 
wife,  as  prescribed  io  either  of  tlie  last  two  arScTea,  a  cause  of  aeUB 
against  the  plnintilT  and  in  favor  of  the  defendant,  arising  under  eithc  J 
aaid  articles,  may  be  intcrpused,  in  connt:ction  »it)i  a  denial  of  tbe  maletif 
allegation  of  the  complaint,  ua  a  counter-claim , 

-  1 1771,  Where  an  action  is  brought  by  either  hushanJ  or  wife,  U  pj 
scribed  in  either  of  the  last  two  articles,  tbe  court  must,  except  as  otberinl 
expressly  preiwribed  in  those  uriicleB,  gtrc,  either  in  the  hnal  judgmeDt.< 
by  one  or  more  orders,  made  from  time  to  time,  before  £nal  jndgmiiut,  in 
direutions,  as  justice  requins,  between  the  parties,  for  the  Custody,  care, ' 
education  of  any  of  the  children  of  the  marriage.  Where  the  ■Olion 
brougbt,  us  presurii>ed  in  article  third  of  this  title,  the  court  may,  by  oi 
at  any  time  after  final  judgment,  annul,  vary,  or  modify  sucb  a  ditcctfon. 

,g  1772a  Where  a  judgment  rendered,  or  an  order  made,  us  prescribed! 
this  article,  or  in  either  of  tbe  last  two  articles,  requii-es  a  husband  to  |  ~ 
vide  for  the  education  or  maiotenaoce  o(  aoy  of  tbe  children  of  a  marrl 
or  fur  the  support  of  bis  wife,  tbe  court  may,  in  its  discretion,  also  di 
bito  H>  give  reasonable  security,  in  suL-h  a  mauner,  and  within  auch  a  6 
as  it  thinkB  proper,  for  the  payment,  from  time  to  time,  of  tbe  ■ 
of  money  required  for  that  purpose.  If  he  fails  to  give  the  iiaourtty,  B 
make  any  payment  required  by  the  terms  of  Buch  a  judgment  or  or 
whether  he  hoa  or  has  not  given  security  therefor;  or  to  pay  any  soa. 
money  which  he  is  required  to  pay  by  an  order,  made  ns  prescribed  iali 
tion  one  thousand  seven  hundred  nnd  sixty-nine  of  Ibis  act;  the  courttf 
cause  bis  personal  property,  utid  the  rents  and  praSta  of  bis  real  prapq 
r  to  be  sequestered,  and  may  appoint  a  receiver  thereof.  The  rents  atnp 
its,  and  other  property,  so  sequestered,  may  be,  from  time  to  time,  s^"^^ 
Bnder  the  direction  of  tbe  court,  to  the  payment  of  any  of  tb* 
of  money  specified  in  this  section,  as  justice  requites, 

g  1773.  Where  the  husband  makes  defa\ilt  in  payiog  any  gum  of  B 
specified  in  tbe  last  section,  as  requited  by  the  jodgment  or  order  din 
the  payment  thereof ;  and  it  appear  presumptively,  to  tbe  saliafaelt 
tbe  court,  that  payment  cannot  bo  enforced  by  means  of  tbe  procM 
prescrrlied  in  the  Inst  section,  or  by  resorting  to  the  security,  if  any,! 
■H  therein  prescribed,  the  court  U]ay,  in  its  diecretiori.  icake  an  i 
requiriog  the  husband  to  ahow  cause  before  i  , 
tpeci&eii,  why  he  should  not  bo  punished  for  his  failure 
AMuC ;  and  thereupon  proceeiiii^  raUB^  \>e  \a^w 


time  and  piM*  Am 
lure  to  iimUJ|^H| 


1774-1777  CORPOKATlUNS.  SSI 

icribed  in  title  third  of  chapter  seveDteenth  of  this  act.  Such  an  order  to 
•how  cause  may  also  be  made,  without  any  previous  sequestration, 
or  direction  to  give  security,  where  the  court  is  satisfied  that  they  would  be 
ineffectual. 

§  1774.  In  an  action  brought  as  prescribed  in  this  title,  a  final  judgment 
flhaJl  not  be  rendered  in  favor  of  the  plaintiff,  upon  the  defendant's  default 
ii  appearing  or  pleading,  unless  either  the  summons  and  a  copy  of  the  com- 
plaint  were  personally  served  upon  the  defendant ;  or  the  copy  of  the  sum- 
mons delivered  to  the  defendant,  upon  personal  service  of  the  summons,  or 
Mivered  to  him  without  the  State,  or  published,  pursuant  to  an  order  for 
thit  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act,  contains 
tbe  following  words,  or  words  to  the  same  effect,  legibly  written  or  printed 
Bpon  the  face  thereof,  to  wit :  "  Action  to  annul  a  marriage  ;**  "  Action  for 
•  diflsrce;^*  or  "  Action  for  a  separation  ;"  according  to  the  article  of  this 
tide,  under  which  the  action  is  brought.  Where  the  summons  is  personally 
HTfed,  but  a  copy  of  the  complaint  is  not  served  therewith  ;  or  where  a 
vipf  <rf  the  summons  and  a  copy  of  the  complaint  are  delivered  to  the  de- 
fendant without  the  State,  the  certificate  or  aifidavit  proving  service,  must 
ifiimatively  state,  in  the  body  thereof,  that  sucii  an  inscription,  setting 
Ml  a  copy  thereof,  was  so  written  or  printed  upon  the  face  of  the  copy 
rf  the  summons  delivered  to  the  defendant. 

TITLE  II. 
Actions  relating  to  a  corporation. 

Anncu  1.  Action  by  a  corporation,  and  action  agahist  a  corpuration,  to  recover 
damages  or  proptirty. 
2.  Judicial  Bupervieion  of  a  corporation,  and  of  the  officers  and  members 

thereof. 
8.  Actions  to  procure  the  dissolution  of  a  corporation,  and  actions  to 
enforce  the  individnul  liability  of  the  officers  or  members  of  a  cor. 
poration,  with  or  without  a  dissolution  thereof. 

4.  Action  by  the  people  to  uuuul  a  corporutiou. 

5.  Provisions  applicable  to  two  or  more  of  the  actions  spec  ified  in  this 

title. 

ARTICLE  FIRST 

iionon  bt  ▲  gorpokation,  and  action  against  a  corporation,  to  recover 

Damages  or  Puopsrtt. 

|li75.  Complaint    in    actions    by    or       {  1778.  Action   against   a    corporation 
against  corporations.  upon  a  uote,  etc. 

1775.  When  proof  of  corporate  exist-  1779.  When  foreign  corporaiiou  may 

ence  unnecessary.  sue. 

17T7.  Misnoxner,  when  waived.  1780.  When  foreign  corporation  may 

be  sued. 

§  1776.  In  an  action  brought  by  or  against  a  corporation,  the  complaint 
^t  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is  ii  eor- 
''^ioa ;  must  state  whether  it  is  a  domestic  crtrporation  or  a  foreign 
l^poration  ;  and,  if  the  latter,  the  state,  country,  or  government,  by  or 
^er  ^hose  laws  it  was  created.  But  the  plaintiff  need  not  set  forth,  or 
tcially  refer  to,  any  act  or  proceeding,  by  or  under  which  the  corporation 
■8  created. 

}  1776.  In  an  action,  brouglit  by  or  against  a  corporation,  the  piai:itiff 
Ml  not  prove,  upon  the  trial,  the  existence  of  the  corporation,  unless  the 
iwer  is  verified,  and  contains  an  affirmative  allegation  that  the  \>laml\fL, 
the  defendant,  as  the  case  may  be,  is  not  a  corporation. 

\  1777.  In  MB  action  or  ypecial  proceedings  brought  by  or  a^vxinal  «l  cw* 

Si 


g  17GS.  It  eilheiar  tbelollawing  i!iiaoB,aDa.i;i.ioa  to  prouuie.     , 

diaBolTing  &  eorporntiDn.  crented  bj  or  under  llie  W»s  of  ihe  StnW,  ud 
forfeitmg  its  corporate  rights,  prjvilegiia,  uuci  franuliises,  maj  be  nutinti^' 
Bs  prasotjbed  in  the  next  tiectiuQ  : 

1.  Where  the  carporntion  tinrj  remaiiicil  luaulreDt  for  at  teust  ons  jau 

S,  Wbei'e  it  baa  negleL-ted  ur  ret'uaeil,  for  at  least  oae  jeac,  10  pt;  n 
difluharpe  its  notea  or  otbef  erideacea  of  debt. 

8.  Where  it  lias  suspeadsd  its  onllnnry  and  lanful  busiueaa  lor  u  IM 


i.  If  it 


,s  bunking  powers,  or  power 


laintahiedbrite 


I 


I 


pledges 
poHiiB,  ur  DO  maite  inguraoi.'es,  wiiere  it  oecoraaa  insoiTem  or  (inabla  W  fUJ 
ita  debts,  or  has  vioinled  any  proTiaion  of  iho  atl,  by  or  uuder  whieb  " 
incorporated,  or  of  any  other  not  bindiug  upon  it, 

^  1786.  An  action  specified  In  the  last  Beclioo  ma;  be 
attorney-general  in  the  name  and  in  behalf  of  the  peopli  , 
creditor  or  etoekiiolder  uf  tuy  corporation  aubmits  to  the  ■ciocney-genMl 
D  written  atflwment  of  fncts,  verified  by  oath,  ahowing  grounds  for  in  m**- 
under  the  provlaions  of  Che  last  dOL'Cion,  nnd  the  Mtornev-i^nerBi  omiw,  ( 
Biicy  days  after  thia  aubmisaion,  to  coaniHiioB  an  aotion  speoified  in  IbC  ll 
section,  thetl,  and  not  uehorwiae,  such  creditor  or  itucltholder  may  ipp'.*' 
the  proper  ooort  for  leave  to  commence  Buch  b.u  aclion,  and  OH  oOttilll 
leave  may  maintain  tbs  same  accordingly. 

§  1787.  In  an  action,  broueht  is  preaorlbed  in  thia  ni-ticte,  Ihe  CM 
may,  upna  proof  of  the  fact!  authorizing  the  action  to  lie  niainlainud.gn 
an  injunction  order,  restraining  the  corporation,  and  ilt  Cruatees, 
managers,  and  other  oBicerB,  from  colleoting  or  receiring  any 
demand,  and  from  paying  out.  or  in  any  way  transfarring  or  deliverinlfl 
■nj  person,  any  monar,  property,  or  effects  of  the  corporation,  dun  ** 
peodeuoy  of  the  action ;  eicepc  by  eipreaa  permission  of  tlie 
Where  the  action  is  brought  to  procure  the  dissolution  of  the 
the  injunction  may  also  reatraiii  the  corporation,  and  itH  irualei 
maaagera,  and  other  officers,  from  eiBfOiaing  any  of  its  corporate  _ 
privileges,  or  franchises)  during  the  pendency  of  the  action  ;  cioepl^i 
pre»a  penniiaion  of  the  court.  The  proriaions  of  title  second  of  cbip. 
seventh  of  this  act,  relating  to  the  grantini;,  vacudng,  or  modifyhis  «ti 
inJunctioD  order,  apply  to  an  injunction  order,  granted  as  presoribed  Ittr 
ieclion  ;  eiccpl  that  it  can  be  granted  only  by  Ihe  court. 

g  1738.  [am'd  1888.]     In  auch  an  action,  the  court  may  alee.  *i 
stage  thereof,  appoint  one  or  more  receivera  of  the  property  of 
tlon.     A  receiver,  eo  appointed,  before  liual  judgment  ia  a  ' 
eeivcr,  until  final  judgment  is  entered.     A  temporary  receivei 
eoUectandreceivelhedebts,  demands,  and  other  property  of  thai 
to  preserve  the  property,  and  the  pioceeda  of  the  debts  luid  l._ 
lecied;  to  Bell  or  otherwise disposeof  the  |>roperty  aa  direolad  bfl! 
to  collect,  receive  end  preaerve  the  proceeda  thereof  i  and  W  i  ~ 
action  or  special  proceeding,  for  either  of  thoae  purposes.     El 

as  preicribed  by  law  for  the  quail QcaU on  of  e  permanent ' 

idditioDid  powers  are  apedaMy  conferred  up«ti  him,  as  _ 
oelt  section  a  temporary  receiver  has  ooiy  the  powers  gpeol&eti 
tion,  and  thoae  which  lire  inuidental  to  tite  exercise  tbere^., 
tppiiinted  by  or  purBUiol  to  a  final  judgment  in  the  action,  (nrj 
foceirer,  who  is  continued  by  the  final  ji^d^ent,  19  a  peL.  „ 
SBd  hat  all   IhB  power*  and  aiWlionv^  E«Qt«v«d,  and  is  wbj 


y    aad  &JW  al 
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duties  and  liabilities  imposed  upon  a  rece'ver  appointed  upon  the  Tolantary 
(Eawlation  of  a  cprporation. 

§  1789.  A  temporary  receiver,  appointed  as  prescribed  m  tlie  laat  sec- 
tion, is,  in  all  respects,  subject  to  the  control  of  the  court.  In  addition  to 
the  powers  conferred  upon  him,  by  the  provisions  of  the  last  section,  the 
eoart  may,  by  the  order  or  interlocutory  judgment  appointing  him,  or  by  an 
order  subsequently  made  in  the  action,  or  by  the  final  judgment,  confer  upon 
him  the  powers  and  authority,  and  subject  him  to  the  duties  and  liabilities, 
of  a  permanent  receiver,  or  so  much  thereof  as  it  thinks  proper ;  except 
that  he  shall  not  make  any  distribution  among  the  creditors  or  stockholders, 
before  final  judgment,  unless  he  is  specially  directed  so  to  do  by  the  court. 

§  1790.  Where  the  action  is  brought  by  a  creditor  of  a  corporation,  and 
the  stockholders,  directors,  trustees,  or  other  officers,  or  any  of  them,  are 
Bade  liable  by  law,  in  any  event  or  contingency,  for  the  payment  of  his 
debt,  the  persons,  so  made  liable,  may  be  made  parties  defendant,  by  the 
or^al  or  by  a  supplemental  complaint ;  and  their  liability  may  be  declared 
Qd  enforced  by  the  judgment  in  the  action. 

§  1791.  Where  the  stockholders,  directors,  trustees,  or  other  officers  of 
s  corporation,  who  are  made  liable,  in  any  event  or  contingency,  for  the 
payment  of  a  debt,  are  not  made  parties  defendant,  as  prescribed  in  the  last 
Metion,  the  plaintiff  in  the  action  may  mamtain  a  separate  action  against 
tiwm,  to  procure  a  judgment,  declaring,  apportioning  and  enforcing  their 

Ability- 

(  1792.  In  an  action,  brought  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  court  must,  when  it  is  necessary,  cause  an  account  to  be  taken  of 
tte  property  and  of  the  debts  of  the  corporation,  and  thereupon  the 
drfendants'  liability  must  be  apportioned  accordingly ;  but,  if  it  affirmatively 
appears,  that  the  corporation  is  insolvent,  and  has  no  property  to  satisfy  its 
nditorg,  tne  court  may,  without  taking  such  an  account,  ascertain  and  de- 
ttnoinethe  amount  of  each  defendant's  liability,  and  enforce  the  same 
Kcordingly. 

.  1 1793.  A  final  judgment}  in  an  action,  brought  against  a  corporation, 

tt  prescribed  in  this  article,  either  separately  or  in  conjunction  with  its 
'  itoekholders,  directors,  trustees,  or  other  officers,  must  provide  for  a  just 

nd  fur  distribution  of  the  property  of  the  corporation,  and  of  the  proceeds 
:  Iheieof,  among  its  fair  and  honest  creditors,  in  the  order  and  in  the  pro- 
rMons  preacribed  by  law,    in  case  of  the   voluntary  dissolution  of  a 

eorporation. 

fi  1794.  Where  the  stockholders  of  the  corporation  are  parties  to  the 
Mom,  if  the  property  of  the  corporation  is  not  sufficient  to  discharge  its 
j-driKi,  the  interlocutory  or  final  judgment,  as  the  case  requires,  must  adjudge 
•Alt  each  stockholder  pay  into  court  the  amount  due  and  remaining  unpaid, 
ft  the  shares  of  stock  held  by  him,  or  so  much  thereof  as  is  necessary  to 
titiifj  the  debts  of  the  corporation. 

1796.  If  it  appears,  that  the  property  of  the  corporation,  and  the  sums 
id  or  collectible  from  the  stockholders,  upon  their  stock  subscrip. 
are  or  will   be  insufficient   to  pay  the  debts  of  the  corporation, 
oourt  must  ascertain  the  several  sums,  for  which  the  directors,  trustees, 
other  officers,  or  the  stockholders  of  the  corporation,  being  parties  to  the 
le  liable  ;  and  must  adjudge  that  the  same  be  paid  into  cowt\.^\q\^ 
in  such  proportions  and  in  such  order  as  Justice  teqvixTe^,  Vo  0» 
t  of  the  debts  of  the  corpor/ition. 


CORPORATIONS. 


g  1706.  This  irtJula 
l«w,  preBcribing  tbat  a 

kll  be  dissolved,  in  a  case  or  in  a  manner,  not  pr^acrilied  in  tliig  tnioli: 
or  in;  special  proTision  of  luw,  prescribing  tbe  mode  of  enforciii  lla 
li«biU^  of  die  Btocltholders  of  a  particular  kind  of  coiporation. 


repeil  or  affect  gjij  apecinl  pn»i*ian  ol 

'  ind  of  corpontioD  sbiil!  Gease  to«iii(,<r 

1«: 


Xotion 

I  lT>r.  AcUan      bf      waiae 
wbiD  leglelslnre  dli 
— a.  ».;  br  leave  of  coon, 
1.  Leave ;  when  nad  bai 


ABTiCLE  rODRTH. 
TBB  Feofli  to  annul  i.  Cobmoutoh. 
I  ISOI.  JfldcmeiiL 


9.  Action 


eierdtt  t 


§  1797.  Tbe  att^roej-general,  wbenever  ha  is  so  directed  b;  lbs  leglili' 
ture,  must  bring  an  action  agaiuac  a  curporation  created  bj  or  ander  lli 
lans  of  tbe  Stale,  to  procure  a  judgment,  vacating  or  annulling  tbe  ut  tl 
incarporation,  or  an;  act  renewing  tbe  corporation,  or  continuing  its  oorp*' 
rale  eiiatence,  upon  tbe  ground  thai  Ihe  act  woa  procured  upon  s  tramfalMl 
auggesIioD,  or  tbe  concealment  of  a  materiel  fact,  mada  bf  or  «' '  '^' 
knowledge  and  consent  of  anj  of  the  persona  incorporated. 

§  1798.  Dpoa  leaTe  being  granted,  aa  presonlied  in  the  neit 
tbe  alturney. general  may  bring  an  acUon  against  a  corporation  Lreatei  If 
or  under  tbe  tane  of  the  State,  to  procure  a  judgment^  vacating  tbe  (' 
or  e>nitlliug  the  eiiatence  of  tbe  corporation,  upon  the  ground  that 
ailbcr 

1,  Otteoded  agaiaal  any  provision  of  an  act,  b)'  or  under  which 
CTMtcd,  altered,  or  renewed,  or  an  act  amending  the  same,  and  applicibhi  I 
tbe  corporation ;  or, 

•2,  Violated  any  provision  of  law,  vherebj  it  bas  forfeited  itB*chirtet, 
become  liable  to  be  dissolved,  by  the  a' 

S.   Forfeited   its  privileges   or   fram 

A.  Done  or  omitted  anj  act,  which  ai 
rights,  privileges,  and  franchises  ;  or, 

B.  Exercised  a  privilege  or  franchise 
§  1799.  Before  grunting  leave,  the 

such  previone  notice  of  the  appli      ' 
tbe  corporation,  "^ 

poeiCioD  thereto. 

1(1800.  An  action,  brought  as  prescribed  in  thie  article,  is  trtkUt.' 
Norae  and  of  right,  by  a  jur;,  as  if  it  naa  an  action  epecifled  tn  Ndil 
nine  hundred  and  stxtj-eigbC  of  this  act,  and  without  procuring  an  otiiBi! 
praeoribed  in  section  nine  hundred  and  saventy  of  ■'■■■    -- 

§  1801.  Where  any  of  the  matters,  apeoified   : 
•even  hundred  and  ninety-seven  or  section  one  thousand  seven  hiuult«d< 
■inctj-eight  of  this  act,  are  established  in  an  acUon,  brought  as  pi 
i>  either  of  Ihoae  eectiuus,  tbe  court  may  render  final  judgment  Um 
•orporatlon,  and  each  offlcer  thereof,  be  perpetually  enjoined   from  «M 
lag  any  of  its  corporate  rights,  privileges,  and  franchiaea ;  anil  thU  111 
4is5oli^.    The  judgment  must  also  provide  for  the  appolni 
seiver,  tbt  taking  o[  an  ai:couut,  &nd  the  distribution  of  the,  pi 
,    Oorporallon,  among  its  creditors  Wii  WotV\iiJA(yr*.  u  hViitc  • 


surrender  of  iH 


It  conferred  upon  it  by  law. 


ir  any  officer  [hereof,  and  may  hear  t 
1,  brought  & 


■■  corporatioD  in  i 


IS  itos-isot 
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\ 
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tissolTed  apoQ  its  yoluntary  application,  as  prescribed  in  chapter  seTen* 
(eenth  of  this  act. 

ft  1802.  In  an  action,  brought  as  prescribed  in  this  article,  an  injunction 
order  may  be  granted,  at  any  stage  of  the  action,  restraining  the  corpora- 
tion, and  any  or  all  of  its  directors,  trustees,  and  other  officers,  from  exer* 
cising  any  of  its  corporate  rights,  privileges,  or  franchises ;  or  from  exer- 
cising certain  of  its  corporate  rights,  privileges,  or  franchises  specified  in 
the  injunction  order ;  or  from  exercising  any  franchise,  liberty,  or  privilege, 
or  transacting  any 'business,  not  allowed  by  law.  Such  an  injunction  is 
deemed  one  of  those  specified  in  section  six  hundred  and  three  of  this  act, 
and  all  the  provisions  of  title  second  of  chapter  seventh  of  this  act,  applio 
able  to  an  injunction  specified  in  that  section,  apply  to  an  injunction  granted 
as  prescribed  in  this  section,  except  that  it  can  be  granted  only  by  the  court 

%  1803.  Where  final  judgment  is  rendered  against  a  corporation,  in  an 
action,  brought  as  prescribed  in  this  article,  the  attorney-general  must  cause 
a  copy  of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of  the  secretary 
of  State ;  who  must  cause  a  notice  of  the  substance  and  effect  of  the  judg- 
ment, to  be  published,  for  four  weeks,  in  the  newspaper  printed  at  Albany, 
in  which  legal  notices  are  required  to  be  published,  and  also  in  a  newspaper 
printed  in  the  county,  wherein  the  principal  place  of  business  of  the  corpo- 
ration was  located. 

ARTICLE  FIFTH. 

plotxsiolls  ▲pplicablx  to  dv^o  or  more  of  the  actions  specified  in  this 

Title. 


1 18M.  Certain  corporations  excepted 
from  certain  articles  of  this 
title.  , 

MOB.  Offlc«n  and  agents  may  be  com- 
pelled to  testify. 

1806.  Injonction  staying  actions  by 

creditors. 

1807.  Creditors  may  be  brought  in. 
1806.  When    attorney-general    mast 

bring  action. 


I  1809.  Reqoisites  of  injunction  against 
corporations  in  certain  cases. 

1810.  Id.;  of  order  appointing  receivef 

lis  certain  cases. 

1811.  Id.;  of  ladicial  stuipension  or  re- 

moval of  an  officer. 

1812.  Application  of  the   last  three 

sections. 
1818.  In  action  against  stockholders, 
misnomer,  etc.,  not  available. 


S  1804.  Articles  second,  third,  and  fourth  of  this  title  do  not  apply  to 
•n  mcorporated  library  society ;  to  a  religious  corporation ;  to  a  select 
schod  or  academy,  incorporated  by  the  regents  of  the  university,  or  by  an 
tot  of  the'  legislature  ;  or  to  a  municipal  or  other  political  corporation,  cre- 
sted by  the  constitution,  or  by  or  under  the  laws  of  the  State. 

§  1806.  In  an  action,  brought  as  prescribed  in  article  second,  third,  or 
foarUi  of  this  title,  a  stockholder,  officer,  alienee,  or  agent  of  a  corporation, 
ii  not  excused  from  answering  a  question,  relating  to  the  management  of 
the  corporation,  or  the  transfer  or  disposition  of  its  property,  on  the  ground 
that  his  answer  may  expose  the  corporation  to  a  forfeiture  of  any  of  its 
corporate  rights,  or  will  tend  to  convict  him  of  a  criminal  offence,  or  to  sub- 
ject him  to  a  penalty  or  forfeiture.  But  his  testimony  shall  not  be  used,  as 
;  tfidaice  sgainst  him,  in  a  criminal  action  or  special  proceeding. 

^  §  1806.  In  such  an  action,  the  court  may,  in  its  discretion,  on  the  appli- 
I  UtioQ  of  either  party,  at  any  stage  of  the  action,  before  or  after  final  judg- 
;.aeiit,  and  with  or  without  security,  grant  an  injunction  order,  restraining 
I  As  mlitors  of  the  corporation  from  bringing  actions  against  the  def end- 
»tttl,  or  any  of  them,  for  the  recovery  of  a  sum  of  money,  or  from  taking 

ttr  farther  proceedings  in  such  actions,  theretofore  commeiiced.    ^\ici\i  «jck. 

iqimetion  has  Xh^auDe  effect,  and,  ezcept  as  otherwise  expreaaV^  ^t^^^tVe^ 


I,  U  aubjefl  El)  tho  ! 


§  1807.  [am'o!  1S86.]  !ii  such  ira  action  the  court  milJi  «)  iqf 
patRgc  of  the  action,  Irafore  os  nrtcr  finnl  jadgmcnt,  uake  U  trif 
TBquiring  all  the  ereditors  of  the  oorpopniion  to  eihibit  and  pWwiLj^ 
clHimB.  and  thereby  inalie  Ihemselvea  poi'tie^  to  the  uctiuii,  ill  livfti  1 
'maimer  and  in  such  a.  rcaaonablB  time,  not  Ihss  thiio  sii  monUia  (rMl  lU 
flrat  publidvtioQ  of  notice  of  the  order  na  tiie  court  directs ;  ttnd  tfnt  lb 
creditors  nbo  make  default  in  eo  doing  sbull  be  pitidluded  fmni  aR  bendb 
of  the  judgment  nnd  from  any  distribution  which  tany  be  made  tberaillfti, 
except  as liereiu after  prorided.  Nutli^e  of  the  order  must  be  givln^lp 
publicatjon,  in  such  newspapers  aiid  for  such  n  length  ol  tune  al  [lie  ii^ 
directs.  Notvrithstanding  such  order  any  such  crddiwr  who  shuJleitibiliU 
proTe  hEs  clRim  in  ibomuiner  direutod  thereby,  with  proof,  by  iT"  '' 
otheririse.  tbat  he  has  had  net  Qolice  or  hcoirled^  thereof  in  time  I 
therewith,  anif  time  before  in  order  ia  made  directing  a  final  dUtiibUJasi 
tlio  BBSBts  of  Buoh  Corporation,  ahall  be  entitled  to  hive  his  oliim  re  ""^ 
and  iUibII  liave  the  eanie  rights  and  benefits  thereon,  no  far  nB  th»  u  ... 
such  corporation  then  remaining  undiatributed  Rinj  render  piwnibla,  ailtl 
claim  hud  bean  exhibited  and  proved  within  the  (jme  limited  b;  auehcvA 

5  1303.  Where  the  nCtorne;  general  has  good  reason  to  believe,  tUf 
action  cau  be  maintained  in  behdf  of  the  people  of  the  State,  aa  preMiB 
!>  article  3,  3,  or  4  of  this  title,  except  eeotion  JW  of  this  ml,  be,p 

'bring  an  action  aocordingl;,  or  apply  to  a.  competent  eourt  for  MM 
bring  an  action,  as  the  case  requires  ;  if,  in  his  opinion,  tlie  public  inW""^ 
require  that  an  nction  should  be  brought.  Ia  a  case  where  ',tlie  »MSS 
be  brought  only  bj  the  altornoy-genernl  in  behnlf  of  the  x>eople,  if  i  On 
itor,  stockholder,  director,  or  trustee  of  ihe  corpUraEien,  appUet  b^ 
atlomey-general,  fpr  thst  puriioae,  and  furnishea  the  gecuritj  rtt))jiMd  6 
law,  the  attoroe.r-general  must  hring  the  action,  oi  npply  for  leave  to  hrin 
it,  it  he  has  good  reason  lo  believe  that  It  enn  be  niolntnined,  WIm 
unoh  an  apnliealion  is  made,  nettion  1988  of  thi.'f  act  nppliea  thereto,  audi 
the  Action  brought  ia  pursuance  thereof, 
§  1809.  An  injunction  order  auspendic^ 

oess  of  a  corporation,  or  of  ,a  joiat-slock  associi  _„ 

niiire  iveranna,  or  suspending  from  office,  or  restraining  from  the  perlon 
ance  of  his  duties,  a  trustee,  director,  or  other  officer  thereof,  cau  be  grwl 
only  by  the  court,  upon  notice  of  the  application  therefor,  to  the  prgB 
officer  Of  the  corporation  up  asaocnation,  of  to  the  trnaiee,  director,  or  ' 

.officer  enjoined.    If  such  an  injunction  order  is  made,  otherwise  tl 
preseribod  in  this  secdon,  it  Is  void. 

6  IBIO.  A  receiver  of  the  property  of  a  corporalioo  can  be  a| 
only  b;  the  court,  and  in  one  of  the  following  cases : 

1.  Au  action,  brought  as  prescribeil  in  article  2,  3,  or  4  of  this  title. 
S.  An  action  braughl  for  the  foreclosure  of  a  mortgage  upon  llie  pKq 
of  which  the  receiver  is  appointed,  where  the  mortgage  debt,  or  the  in 
thereupon,  has  remained  unpaid,  at  least  thirty  days  after  it  wu  M^ 
Bod  after  payment  thereof  was  duly  demiinded  of  the  proper  officer  of  tU 
poratlon ;  aad  where  either  the  income  of  the  property  ia  specifically i 

gaged,  or  the  property  itself  is  probalily  iijsulBcient  to  pay  the  mor' 

a.  An  action  brou^tbytheattorney-gpneral,orbyaatockholder^ 
li«  aaaela  o!  a  corporation,  h&ving  ivo  olHcor  empowered  to  hold  ___ 
4.  A  trpecial  proceeding  lov  ttie  ■foVani-arj  eL\»s*w.\aiii:S  t.ciireanL- 
Where  the  receiver  ie  appovntoi  m  nii  &o\.\oii,  oCtnifBvwi  *iaaiw»  in 
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t  to  a  final   judgment,  notice  of  the  application  for  his  appoiutmenti 
be  given  to  the  proper  officer  of  the  corporation. 

1811-  A  trustee,  director,  or  other  officer  of  a  corporation  shall  not  be 
snded  or  removed  from  office,  by  a  court  or  judge,  otherwise  than  bj 
nal  judgment  of  a  competent  court,  in  an  action  brought  by  the  attor- 
^eral,  as  prescribed  in  section  one  thousand  seven  hundred  and 
y-one  of  this  act. 

L812.  The  last  three  sections  apply  to  an  action  or  a  special  proceed- 
igainst  a  corporation,  or  joint-stock  association,  created  by  or  under  the 
of  the  State,  or  a  trustee,  director,  or  other  officer  thereof ;  or  against 
poratioQ,  or  joint-stock  association  created  by  or  under  the  laws  of 
ler  state,  government,  or  country,  or  a  trustee,  director,  or  other  officer 
of,  where  the  corporation  or  association  does  business  within  the  State, 
.s,  within  the  State,  a  business  agency  or  a  fiscal  agency,  or  an  agency 
be  transfer  of  its  stock. 

1813.  Wh^re  an  action,  authorized  by  a  law  of  the  State,  is  brought 
ist  one  or  more  persons,  as  stockholders  of  a  corporation  or  joint-stock 
;iation,  an  objection  to  any  of  the  proceedings  cannot  be  taken,  by  a 
m  properly  made  a  defendant  in  the  action,  on  the  ground  that  the 
tiff  has  joined  with  him,  aa  a  defendant  in  the  action,  a  person,  whose 
>  appears  on  the  stock-books  of  the  corporatiop  or  association,  aa  a 
Lbolder  thereof,  by  the  name  so  appearing ;  but  who  is  misnamed,  or 
,  or  is  not  liable  for  any  cause.  In  such  a  case,  the  court  may,  at  any 
before  final  judgment,  upon  motion  of  either  party,  amend  the  plead- 
and  other  papers,  without  prejudice  to  the  previous  proceedings,  by 
tituting  the  true  name  of  the  person  intended,  or  by  striking  out  the 
)  of  the  person  who  is  dead,  or  not  liable,  and,  in  a  proper  case,  insert- 
he  name  of  his  representative  or  successor. 

TITLE  IIL 
Actions  relating  to  the  estate  of  a  decedent. 

CLB  1.  Action  by  or  against  ail  ezecntor  or  administrator. 

2.  Action  19^  a  creditor  against  his  debtor's  nozt  of  kin,  legatee,  heir,  or 

devits«e« 
8.  Action  to  establish  or  impeach  a  will. 
4.  General  and  miscellaneous  provisions. 

ARTICLE  FIRST. 

Action  bt  ob  against  an  Executor  ob  Administbator. 

4.  Action,  etc.,  by  and  against  ez- 

ecntor, etc.j  to  be  broaght  in 
representative  capacity. 

5.  Wben  personal  and  representa- 

tive canses  of  action  may  be 
joined. 

1  Id.;  separate  dockets  and  eze* 
cations. 

7.  B^ulations,  when  some  of  the 
executors,  etc.,  are  not  som- 
taoned. 

&  Szecotors  who  have  not  quali- 
fied, not  necessary  parties. 

S.  Action  by  l^atee,  etc.,  against 
ezecntor,  etc. 

i.  Id.;  by  infant ;  gaardian's  bond. 

tt.  When  action  barred  by  judg- 
ment against  heir,  etc. 

Ml  Llmttatloii  of  aetJoc  by  creditor 
tm  ekUm  rejected^  etc. 

K  DecttdmnVt  real  property  not 


I 


bound  by  Judgment   against 

ezecntor. 
S  181^.  Want  of  assets  not  to  be  pleaded 

by  ezecutor,  etc. 
Leave  to  issue  ezecution  against 

ezecutor,  etc. 
Id. ;  how  procured ;  order ;  and 

contents  thereof. 
Security  may  be  required  from 

a  legatee. 
Actions,  etc.,  when  not  to  abate. 
Ezecution  on  former  Judgment. 
Action   against  ezecutor,   etc., 

who  h^  been  superseded. 
False  pleading  by  ezecutor,  etc. 
When  inventory  may  be  contra- 
dicted. 
Liability    tor    uncoWecXA^   ^%- 

mands. 
The  last  two  sectiona  qut^N^alW 
Costa ;  how  aw&idttd. 
Id.:  wa»Q 
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|[181t.  Ad   ■ctiOD  or   special    proceeding,   berMft«r 
-   tn  eiecutor  or  udmtalslrnlor,  upon  a  cause  of  Eutioii,  beloagiag  ui  himig 

his  repregeataCiTe  capacity,  or  an  action  or  special  procenliiig,  bsrufW  I 

commeuced  sgainst  him,  except  where  it  ii  brought  to  charge  liim  peno^  I 

kUj,  must  be  brought  b;  omgainsc  him  in  his  repreBsntative  capacilT.   1  ■ 

Judgment,  IQ  an  action  lieceafter  commeaced,  recovered  against  an  eiMdW  % 

or  admiaistrator,  without  describing  him  in  his  representatira  cipKil;,  I 

cannot  be  enforced  against  tbe  propect;  of  tbe  decedenl,  except  iij  tit  J 

wpanul  direction  of  the  court,  contained  tberela,  j 

§  1816.  An  action  may  be  brought  agaiuBt  an  executor  or  adniiDlKriMt  i 

personally,  and  also  in  bia  represenuilive  capacity,  in  either  of  the  fal]itfill|  ri 

1.  Whera  the  complaint  sets  forth  a  cause  of  action  against  him  in  Iwlk  a 
capacities,  or  states  facts,  which  render  it  uocertain,  in  which  oapadtj  IH  i 
cause  of  action  eiiats  against  him.  I 

S,  Where  the  compiaint  sets  forlb  two  or  more  causes  of  action  aguM 
the  defeodint,  in  different  fapacities,  all  of  which  grow  oat  of  thssun 
tranBaction,  or  transactions  connected  with  the  same  Bubjeet  of  aclina  i  fc 
not  require  different  places  or  modes  of  trial ;  and  are  not  inconsisKiat  mt^ 
«acb  otbtr. 

In  a  ease  specified  In  tbis  section,  a  judgment  fur  the  plaintiff  for  i  H 
of  money  must  distinctly  show,  whether  it  ii  awarded  against  the  defewii 
personally,  or  in  his  representative  capacity. 

g  1616.  In  a  case  specified  in  the  last  section,  or  wbere  casta,  lobinl' 
lected  out  of  tiie  mdividual  property  of  an  executor  or  admiiuslnl'ir. 
awarded  in  an  action  b^oru^aiust  hiio  in  Uf  representative  capacllj.N 
much  of  the  judgmeDl,  as  unarda  a  sum  of  money  against  him  penonulli 
may  be  separately  docketed,  and  a  separate  eiecntion  majr  be  issued  ihW 
u|>on,  BB  if  the  judgment  contained  no  award  against  him  in  his  repronlt 
tive  capacity. 

g  18X7.  In  an  action  or  special  proceeding  against  two  ormoreeiwoinl 
or  sdministraLors,  representing  the  same  decedect,  all  are  considered  u  r~ 
parson  ;  and  those  wbo  are  first  served  with  procesa,  or  first  appear,  on 
anairer  the  plaindff.  Separate  answers,  by  different  executors  or  idnil^ 
trators,  cannot  be  required  or  allowed,  except  by  direction  of  the  cOt' 
Judgment  in  favor  of  the  plaintiff  may  be  entered,  and,  in  a  proper " 
execution  msv  be  issued,  against  alt  the  defendants,  as  if  all  kad  appoK 
But  this  section  does  not  affect  the  plaintiff's  rigbt  to  bring  into  coiirt 
the  executors  or  admmist  raters,  who  are  parties. 

I  1B18.  One  of  two  or  more  eiecutora,  to  whom  latiera  leaiamnHifl 
kave  not  been  issued,  is  cot  a  necessary  party  to  an  action  or  ipeciil  f^ 
seeding,  in  favor  of  or  against  the  eiecutors,  in  their  rspreseiitaUTB  ap* 
eity. 

Sf  1B19>  If,  after  the  expiration  of  one  year  from  the  granting  of  leturi 
-jT  letters  of  administration,  an  eiecntor  or  adroinistntor  * 


fasea,  upon  demand,  lo  pay  o  legacy,  or  distributive  share,  the  p 
entitled  thereto  may  maintain  such  an  action  against  him,  as  iba  M* 
requires.  But  for  the  purpose  of  computing  the  time,  within  wbioh*** 
■n  action  must  be  commenced,  the  cause  of  action  is  deemed  to  SMlM- 
when  the  executor's  or  administrator's  account  ia  judicially  settled,  ■sdM' 
befo] 
.     §  IB30.  The  guardian  ftd  litem  ol  &u  taluA,ui  wtioM  taior 


18«1-18M  DSOEDENT'S  KSTATX.  tU 

aght^  as  prefloribed  in  the  last  section,  mast,  unless  he  Is  also  the  geo- 
l  gnajdian,  execute  and  file  with  the  clerk,  before  the  commencement  of 
action,  a  bond  to  the  infant,  with  at  least  two  sofBcient  sareties,  |n  a 
altj  fixed  by  a  judge -of  the  court,  conditioned  that  the  gpiardian  will 
J  aooount  to  the  infant,  when  he  attains  full  age,  or,  in  case  of  his  death, 
lis  personal  representatives,  for  all  money  or  property,  which  the  guar- 
a  may  receive,  by  reason  of  the  legacy  or  distributive  share. 

\  1821.  A  final  judgment  against  an  heir  or  devisee,  bars  an  action 
Inst  the  executor  or  administrator  of  the  decedent,  for  the  same  cause, 
I  every  other  remedy  t^  enforce  payment  thereof  out  of  the  decedent's 
perty ;  unless  an  execution  against  property,  issued  upon  the  judgment, 
t  been  returned  wholly  or  partly  unsatisfied,  or  sufficient  real  property  to 
isfy  the  judgment  has  not  descended,  or  been  devised,  to  the  judgment 
»tor.  But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
irged  upon^the  estate  descended  or  devised,  the  bar  is  absolute. 

1 1822.  lam'd  1882.1  Where  an  executor  or  administrator  disputes  of 
Bcts  a  claim  against  the  estate  of  the  decedent,  exhibited  to  him  either 
ore  or  after  the  commencement,  of  the  publication  of  a  notice  requiring 
I  presoitation  of  claims,  as  prescribed  by  law,  unless  the  claim  is  referred, 
prescribed  by  law,  the  claimant  must  commence  an  action,  for  the  re- 
rery  thereof  against  the  executor  or  administrator,  within  six  months 
er  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then  due,  within 
:  months  after  a  part  thereof  becomes  due ;  in  default  whereof,  he,  and 
persons  claiming  under  bim,  are  forever  barred  from  maintaining  such 
action  thereupon,  and  from  every  other  remedy  to  enfore  payment 
ireof  out  of  the  decedent's  property. 

Ihe  amendment  made  to  section  eighteen  hundred  and  twenty- two  shall 
I  apply  when  letters  have  been  issued  to  one  or  mofe  executors  or  admin> 
raters  before  this  act  takes  effect ;  nor  shall  any  amendment,  made  by 
is  act,  invalidate,  or  impair  the  effect  of  any  proceedings  heretofore 
ten. 

§  1823.  Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
any  way  affected,  by  a  judgment  against  his  executor  or  administrator, 
d  is  not  liable  to  be  sold  by  virtue  of  an  execution  issued  upon  such  a 
igment,  unless  the  judgment  is  expressly  made,  by  its  terms,  a  lien  upon 
ecifio  real  property  therein  described,  or  expressly  directs  the  sale  thereof. 

§  1824.  ■  In  an  action  against  an  executor  or  administrator,  in  his  repre- 
Qtative  capacity,  wherein  the  complaint  demands  judgment  for  a  sum  of 
oney,  the  existence,  sufficiency,  or  want  of  assets,  shall  not  be  pleaded  by 
iher  party ;  and  the  plaintiff's  right  of  recovery  is  not  affected  thereby, 
icept  with  respect  to  the  costs  to  be  awarded,  as  prescribed  by  law. 
judgment  in  such  an  action,  is  not  evidence  of  assets  in  the  defend- 
it'e  hands. 

§  1825.  An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum  of 
oney,  against  an  executor  or  administrator,  in  his  representative  capacity, 
uil  an  order,  permitting  it  to  be  issued,  has  been  made  by  the  surrogate, 
om  whose  court  the  letters  were  issued.  Such  an  order  must  specify  tbe 
u&  to  be  collected  ;  and  the  execution  must  be  indorsed  with  a  direction 
•collect  that  sum. 

§  1826.  At  least  six  days'  notice  of  the  application  for  an  order  specified 
'  the  last  section,  must  be  personally  served  upon  tbe  executor  or  adixdwvib- 
"uor,  unless  it  appears  that  service  cannot  be  so  made  wMh  d\ie  d\Vm<6iiCA  \ 
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In  wbicL  cose,  notice  oxaii(  be  giveo  lo  Earh  persons,  and  in  luehiB 
u  tbe  BurrogiUi  directs,  by  an  order  o  Bban  causa  why  tbe  tppli 
should  not  be  granted.  Where  it  Ufipeari  tbat  the  sasets,  after  pajn 
■II  SDiDB  cbsrgcable  agunst  them  Soi  expenses,  and  for  claiina  entil 
priority  as  against  the  plamliS,  are  not,  or  will  not  be,  sufficient  to  ] 
the  debts,  legBciee,  or  otber  clnims  of  ttie  olass  to  wtiich  tlie  plujotiS'i 
beloop,  tlie  sum,  directed  to  be  cnllecletl  by  the  executioo,  sbBll  Dot  i 
the  puintiS'a  just  praportion  of  the  asset-s.  In  that  case,  one  oi 
orders  may  be  afternards  made  io  like  manner,  aad  one  or  more  eiac 
may  be  afterwarda  isaued,  whcoerer  it  appears  that  the  sum,  dj 
to  be  collected  by  the  Srst  execution,  is  less  than  the  ptaintiff'a  jui 
portion. 

^  1837.  Where  a  judgment  has  been  rendered  against  an  execs 
adminUtrator,  for  a  legacy  oi*  distributive  share,  the  enrrogate:,  before 
ing  an  order,  permitting  an  execution  to  be  issued  theceupon,  may,  I 
a  proper  case,  uust,  require  the  applicant  to  file  in  liia  office;  an  utid 
lug  to  the  defendant,  in  such  a  sum,  and  with  such  sureties,  as  the 
gate  directa,  to  tbe  effect,  that  if,  after  collection  of  any  aara  of  mui 
Tirtoe  of  the  execntiqn,  tbe  remaining  assets  are  not  sufficient  to  [ 
sums,  for  which  the  defendant  is  chargeable,  for  expenses,  ulolnu  e 
to  priority  as  against  the  applicant,  anU  the  other  legacies  or  distn 
■harea,  of  the  class  t<»  which  the  applicant's  cUim  belongs,  the  plainl: 
refund  to  the  dcfcmlant,  the  sum  so  collected,  or  such  catatrle  part  tt 
with  the  other  legsteas  or  repreaentalivea  of  the  same  class,  aa  is  net 
to  make  np  the  deficiency. 

%  1838.  Ad  executor,  administrator,  or  ■  fSEVon  ippqinted  bj  tU 
gate,  as  prescribed  in  chaptei  eighteenth  of  tbil  act,  to  dispose  of  H 
property  of  a  decedent,  is  deemed  a  trustee,  appointed  by  lirttto  oti 
ute,  within  the  meaning  of  that  expression,  as  used  in  aaction  aeven  hti 
and  sixty-ux  of  this  avl. 

g  1829.  An  eiecntioo  ma;  be  issued,  in  the  name  of  an  eieoo 
admimstrator,  in  his  representative  capacily,  upon  a  jndgment  reooTe 
any  person  who  preceded  him  in  the  administration  of  the  Bume  eit 
any  case  where  it  might  have  been  issued  in  fnTor  of  the  original  pi 
and  without  a  substitution. 

%  1830.  If  an  executor  or  administrator  is  defendant  in  an  aclloni 
I  cial  proceeding,  pending  when  his  ponors  cease,  the  plaintiff  may,  in  k 
case,  proceed  ther^n  against  him,  toobsrgehim  personally;  but  >  jnii 
or  other  determination,  thereafter  rendered  or  made  against  him,  it 
aoT  force,  as  against  tbe  estate  of  the  decedent,  or  a  pereon  succeed 
the  admiolst ration  thereof. 

g  1831.  An  executor  or  administrator  ca 
to  the  adterse  party,  for  a  debt  or  for  dun 
made  a  false  allegation  in  pleading. 

g  1832.  In  an  action  or  special  proceeding,  to  whieli  an  ■■ 
or  administrator  is  a  party,  wherein  the  questioti,  wbetber  he  has  ti 
tered  the  eatate  of  the  decedent,  or  any  part  lliereof,  is  in  issue,  or 
«ubje<t  of  inquiry,  and  the  inventor;  of  asaeats,  filed  by  liim,  i*  gi 
etidence,  either  party  may  rebut  the  some,  by  proof,  either ; 

1.  That  any  property  was  omitted  in  the  inTantoiy,  or  was  not  N 
Ibereia  at  its  true  value ;  or. 
S.   That  aoj  property  has  [«rie^\e&,  vt  ^tu^MiaVnV,  wUhoat  the  f 
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tor  or  administrator ;  or  has  been  fairly  sold  by  him,  at  priratt  or 
e,  at  a  less  price  than  the  value  so  returned ;  or  that,  since  tibt 
tiie  inventory,  it  has  deteriorated  or  enchanced  in  value. 

•  In  such  an  action  or  special  proceeding,  the  executor  or  a'dmin- 
lall  not  be  charged  with  a  demand  or  right  of  action,  included  in  ' 
^ry,  unless  it  appears  that  the  same  has  been  collected,  or  might 
collected,  with  due  diligence. 

I.  The  last  two  sections  do  not  vary  any  rule  of  evidence,  respect- 
roof,  which  an  executor  or  administrator  may  now  make. 

.  Where  a  judgment  for  a  sum  of  money  only  is  rendered  against 
>r  or  administrator,  in  an  action  brought  against  him  in  his  rep- 
e  capacity,  costs  shall  not  be  awarded  against  him,  except 
bed  in  the  next  section.  ^ 

.  Where  it  appears,  in  a  case  specified  in  the  last  section,  that  the 
demand  was  presented  within  the  time  limited  by  a  notice,  pub-      | 
}rescribed  by  law,  requiring  creditors  to  present  their  claims  ;  and 
ayment  thereof  was  unreasonably  resisted  or  neglected,  or  that^  \j 
lant  refused  to  refer  the  claim,  as  prescribed  by  law  ;  the  court    *  ' 
d  costs  against  the  executor  or  administrator,  to  be  collected, 
of  his  individual  property,  or  out  of  the  property  of  the  decedent, 
rt  directs,  having  reference  to  the  facts  which  appeared  upon  the 
tiere  the  action  is  brought  in  the  supreme  court,  or  in  a  superior 
,  the  facts  must  be  certified  by  the  judge  or  referee^  before  whom 
ook  place. 

ABTICLE  SECOND. 

'  A  Creditor  against  his  Debtor^s  Next  or  Eiir,  Lxoatm,  Hbxb 

OR  Devises. 


§  1851.  Complaint  to  describe  land  de- 
scended, etc. 

1852.  Judgment ;  when  to  be  satisfied 

oat  of  land. 

1853.  Id.;    when  not  a  nen  on  land 

aliened. 

1854.  How  jadgment  taken,  when  land 

aliened. 

1855.  Classilication  of  debts  to  be  en- 

forced ander  this  article. 

1856.  Defence  by  reason  of  other  prior 

or  equal  claims. 

1857.  Id.;  when  each  a  claim  is  paid. 

1858.  A£tion  not  suspended  by  in- 

fancv 

1859.  This     article    not   applicable, 

where  will  charges  real  prop> 
erty,  etc 

1860.  One  action,  where  same  person 

is  heir,  devisee,  etc. 


en  action  lies  against  next  of 

in,  legatees,  etc. 

ion  may  be  joint  or  several. 

joint  action,  recovery  to  be 

pportioned. 

^very  in  a  several  action. 

loisites  to  recovery  in  action 

gainst  legatee. 

;  in  action  against  a  preferred 

}gatee. 

bility  of  heirs  and  devisees. 

en  action  therefor  may  be 

rooght. 

set  of  application  to  sell  real 

roperty. 

.ion  must  be  joint. 

jovery  to  be  apportioned. 

inisites  to  recovery  against 

eirs. 

;  against  devisees. 

luclions  for  prior  recoveries. 

.  An  action  may  be  maintained,  as  prescribed  in  this  article, 
e  surviving  husband  or  wife  of  a  decedent,  and  the  next  of  kin  of 
te,  or  the  next  of  kin  or  legatees  of  a  testator,  to  recover,  to  the 
the  assets  paid  or  distributed  to  them,  for  a  debt  of  the  decedent, 
;h  an  action  might  have  been  maintained  against  the  executor  or 
itor.  The  neglect  of  the  creditor  to  present  his  claim  to  th» 
>r  administrator,  within  the  time  prescribed  by  law  for  tb,a\  v^v 
k  not  impair  his  ri^ht  to  maintain  such  an  action. 
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g  1838.  An  kctioD,  specified  in  thelisi  sectian,  mnst  be  brought,  eitlu 
jmntlj  aminat  the  garvii-ing  husbucd  or  wife,  and  nil  the  legaMea,  or  lU  I& 
Qeit  of  kin,  aa  tba  ease  maj  be,  or,  jtt  the  piaiutiS'a  election,  igaiolt  OQ 
of  [hem  on]]'.  But  where  a  legacy  is  received  bj  tno  or  mora  pvnMI 
jointly,  thej  are  deemed  one  legatee,  within  Ibe  meaniog  o[  each  preiaU 
of  tbii  article,  relntiog  to  legHtees.  i 

§1839.  Where  a  joint  actiou  ie  brought,  as  prescribed  in  theLul>4 
tioD,  tbe  Rbole  earn,  which  the  plainliS  is  entitled  to  reoover,  mtl 
be  apportioned  among  the  defendonti,  ia  proportion  to  the  legw?  I 
dietributire  siiare,  as  the  ca^e  may  be,  received  by  each  of  tbetn;  indll 
final  judgment  must  award,  against  each  defendant  separately,  the  prop 
tlonate  aum  tbua  ascertamed.  Tbe  cosla  of  the  action,  if  tbe  plaindS 
witilled  lo  costs,  muat  be  apportioned  io  like  maniter ;  except  that  tbe  ( 
pansea  of  eemng  the  suiDmona  upon  each  defendant  must  be  taxed  apiB 
him  only  ;  >nd  one  aheriS'a  fee,  for  returning  an  execution,  may  be  ti 
against  each  defendnnt,  agaiotit  wliom  any  aura  ia  awarded. 

J1S40.  Where  an  action  Is  brought  against  the  flurviriug  husbaadi 
I  only,  or  Bgainat  one  only  of  the  next  of  kin,  or  l^ateep,  tbo  auna,  vbk 
the  plaintiff  is  entitled  to  recorer,  cannot  exceed  the  buiq  which  he  ir 
have  been  entitled  to  recover  from  the  same  defendant,  in  an  ai 
brought,  as  prracribed  in  the  last  section. 

§  1841.  If  the  action  ia  brought  against  a  legatee,  or  agunit  iQ  i 
legatees,  the  plaintiff  must  show,  either : 

1.  That  no  assets  were  delivered  by  the  executor  or  administrator  of  li 
decedent,  lo  the  suriiring  husband  or  wife,  or  next  of  kin  ;  or 

3.  That  lbs  ralue  of  assets,  so  delivered,  has  been  recovered  b. 
other  creditor ;  or 

S.  That  those  assets,  after  payment  of  the  expenses  of  adminiBtrad 
and  preferred  demands,  are  not  sufficient  to  satisfy  the  demand  of  t 
plaintiff ;  in  which  case,  he  can  recover  only  for  tbe  deSoiency. 

%  1842,  Where  some  of  the  legatees  are  preferred  to  others,  aa  to 
may  be  maintained,  as  prescribed  in  the  last  five  sectiona,  against  ou 
all  of  those  who  are  equally  preferred  or  equally  deferred,  as  if  the  1^ 
of  that  class  were  all  the  legatees.  But  where  it  is  brought  against  a ! 
ferred  legatee,  or  a  class  of  preferred  legatees,  tho  plaintiff  must  ahoM. 
addition  to  the  mallerB,  with  roBpeot  to  the  next  of  kin,  required  byl 
provisions  of  the  last  section,  the  snme  matters,  with  respect  to  each  le^ 
or  cUaa  of  legatees,  to  whom  the  defendant  or  defendants  are  preferiedi 

g  1843.  The  heirs  of  an  Intestate,  and  the  hejrs  and  detiaeea  of  a  ( 
tor,  are  reapeutively  liable  (or  tho  debts  of  the  decedent,  arising  by  »ii. 
eonttvct,  or  by  specialty,  lo  the  extent  of  the  estate,  interest,  and  rig^ 
the  real  property,  which  descended  to  them  from,  or  was  effectually  dsri 
lo  tbem  by,  the  r'iecHent. 

%  1844.  But  an  actiou,  to  enforce  tbe  Hnbility  declared  in  the 
lion,  cannot  be  maintained,  except  in  one  of  the  following  cases  : 

t.  Where  three  yeara  have  elapsed  since  the  death  of  the  decedent,  i 
□o  letters  tnstamenlary,  or  letters  of  administration,  upon  his  eatate,  h 
been  granted  within  the  State. 

3.  Where  three  yenrs  hare  elapsed,  since  letters  testamentary,  or  letl 
of  administration,  upon  hia  estate,  were  granted,  within  the  State. 
S  1846.   Where  it  appears  i\ial,  ax.  Vt«  imt  of  the  commenoeaM 
•DcJb  ao  action,  a  petition,  wafonaWi  vv«ReTi«A  *»  ^wftcrtwA^si  Wv,f| 
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ing  for  a  decree  to  dispose  of  real  property  of  the  decedent,  for  the  pay- 
ment of  his  debts,  was  pending  in  a  surrogate's  court  having  jurisdiction, 
the  proceedings  in  the  action,  subsequent  to  the  complaint,  must  be  stayed 
by  the  court,  until  the  petition  is  disposed  of,  unless  the  plaintiff  elects  to 
discontinue.  If  a  decree  to  dispose  of  real  property,  pursuant  to  the  prayer 
)f  the  petition,  is  granted,  the  action  must  be  dismissed,  unless  the  plaintiff 
las  alleged  in  his  complaint,  or  alleges  in  a  supplemental  complaint,  that 
«al  property,  other  than  that  included  in  the  decree,  descended  or  was 
lefised  to  the  defendants.  If  the  plaintiff  elects  to  proceed  under  such  aa 
illegatien,  he  is  entitled  to  a  preference  in  payment,  out  of  the  real  property, 
rith  respect  to  which  the  allegation  is  made ;  but  he  cannot  share,  as  a 
reditor,  in  the  distribution  of  the  money,  arising  from  the  disposal  off  the 
Ml  property,  described  in  the  decree ;  and  the  judgment  in  the  action  does 
tot  charge,  or  in  any  way  affect,  that  property. 

§  1846.  An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
he  last  three  sections,  must  be  brought  jointly  against  all  the  heirs,  to 
rhom  any  real  property  descended  from  the  decedent,  or  jointly  against  aU 
he  devisees,  as  the  case  may  be. 

%  1847.  In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to 
Mover,  for  damages  and  costs,  must  be  apportioned  among  all  the  defend- 
nts,  in  proportion  to  the  value  of  the  real  property  descended  to  each  heir, 
r  disvised  to  each  devisee,  as  the  case  may  be,  as  prescribed  in  section  one 
bousand  eight  hundred  and  thirty-nine  of  this  act,  for  a  similar  apportion- 
lent  among  legatees  or  next  of  kin,  in  proportion  to  the  assets  received  by 
tiem.  The  final  judgment  must,  in  like  manner,  award  against  each 
efendant  the  proportionate  sum,  with  which  he  is  chargeable. 

§  1848.  Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
tiow,  either : 

1.  That  the  decedent's  assets,  if  any,  within  the  State,  where  not  suffici- 
at  to  pay  the  plaintiff's  debt,  in^additiou  to  the  expenses  of  administration, 
ad  debts  of  a  prior  class ;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence^ 
» collect  his  debt,  by  proceedings  in  the  proper  surrogate's  court,  and  by 
stion  against  the  executor  or  administrator,  and  against  the  surviving  hus- 
tnd  or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered  to,  and  settled  by, 
le  surrogate,  may  be  used  as  presumptive  evidence  of  any  of  the  facts,  re- 
aired  to  be  shown  by  this  section. 

§  1849.  Where  the  action  is  brought  against  devisees,  the  plaintiff  must 
K>w,  in  addition  to  the  matters  specified  in  the  last  section,  either  that  the 
Hd  property  of  the  decedent,  which  descended  to  his  heirs,  was  not  suffici- 
It  to  pay  the  plaintiff's  debt,  or  that  the  plaintiff  has  been  unable,  or  will 
B  unable,  with  due  diligence,  to  collect  his  debt  by  an  action  against  the 
Bin. 

§  1860.  Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  suf. 
cient  to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected  from  the 
cecutor  or  administrator,  or  from  the  surviving  husband  or  w'ie,  next  of 
in,  or  legatees,  the  plaintiff  can  recover  only  for  the  residue,  remaining 
upaid  or  uncollected ;  and  if  the  action  is  against  devisees,  he  can  recover 
ij  for  the  residue,  which  th^  real  estate  descended,  or  the  amount  of  his 
icovery  against  the  heirs,  is  insufficient  to  discharge. 

1 1861.  The  complaint  miTst  describe,  with  oomni«Ti  Q«Kta^IkX3^^^  "c^iSk 


^m    property. 
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§1852.  If  it  fippsarfllhat  any  of  the   real  propertj,  wluoh  d 
us  devised  to  a  defendant,  bud  cot  beea  aliened  hj  bim  >t  the  lime  at  ftl 
uomineneemeut  of  the  actioa,  tlie  fiaa!  judgment  muet  di 
if  the  plfllnliS,  or  llio  prpportion  thereof  which  he 


against  tlie  defendant,  for  hie  individuel  debt  or  demand, 

g  1863.  But  a  judgment,  rendered  as  prescribed  in  llie  last 
not  bind,  and  the  execuUan  thereupon  ijunoot  in  anv  nay  affect,  lh«  tiUt 
a  purchaser,  in  good  faith  and  for  value,  acquired  bolore  a 
pendency  of  the  actioa  la  filed,  or  fiuul  judgmeut  is  entered,  and  ibtjo 
mMl'roll  filed. 

g  18&4.  If  it  appears  (hat,  before  the  comrocDcemant  of  the  airthllL 
alterwards  and  before  the  filing  of  a  noOce  of  the  pendenuy  of  tlie  lef 
the  defeiidflut  aliened  the  real  property  descended  or  dei-ised  to  him,  or 
part  thereof,  the  plaintiff  nmy,  at  bis  election,  take  a  final  judgment  ngi 
him  for  the  value  of  the  proper^  ao  aliened,  or  bo  much  thereof  a*  m^' 
□ecessar;.  s8  in  an  action  for  the  detendant'i  own  debt. 

§  1856>  Where  Ibe  surviving  husband  or  wife,  aeiil  of  bin,  1^ 
heirs,  or  devisees,  ate  liable  for  demands  against  the  deuedent,  na  presn 
in  this  article,  Ihey  must  give  pi'eference  in  the  paymeat  thereof,  and 
are  so  liable  tjierefor,  in  Ibe  order  prescribed  by  Ian.  for  the  paymenl 
debts  by  ao  eiei-'Utur  or  admiDistra.tor.  Preference  of  paymeot 
given  to  t  demand,  over  another  of  the  same  class,  except  wbeii 
praferenee  by  an  eiecutor  or  Bdministmtor  ia  allowed  by  tnw, 
inencement  of  ao  action,  under  any  provision  of  this  article,  doe*  no)  I 
tide  the  piaintiff'B  demand  to  preference  o^ 
eicept  as  otherwise  specially  fMBacribed  by  la 

g  1866>  Where  it  appears,  iu  aa  action  brought  as  preacnbed  in  )l 
article,  that  there  are  unsatisfied  demands  against,  tba  deeedonl'i  ettAK, 
a  olaae  prior  ta  that  of  the  pliiintiCa  demand,  the  defendant  ia  eatilllS 
judgment,  if  the  value  of  Iha  property,  which  was  received,  devised,  or 
heritfid,  aa  the  caae  may  be,  by  the  class  to  which  lie  belonga,  dse*  ■ 
exceed  the  amount  of  the  valid  demands  of  a  prior  class.  If  it  ciceedl^ 
amount  of  those  demands,  the  judgment  aguiael  the  dafcndan 
exCMd  each  a  proportion  of  the  plaintiff's  demand,  na  tfae  total  amouuf 
the  valid  demands  of  his  ctasa  bears  to  tbe  eioess. 

g  1B&7.  Where  a  defendant,  or  a  person  belonging  to  b 
a  demand  against  the  decedent's  estate,  of  aclaea  prior  to  that  of  tlie  pi 
ifl'i  demand,  or  has  paid  a  demand  of  the  same  class,  the  ai 
demand  so  paid  must  be  estimated,  in  asi;ertaining  the  amoun 
Bred,  aa  if  it  was  outstanding  and  unpaid. 

g  1868.  Ad  action  gainst  heirs  or  devisees,  brought  as  prescribed  In  ft 
article,  is  not  delayed,  nor  ia  the  remedy  of  tbe  plaintiff  suspended,  bl  nj 
■on at  the  infancy  of  any  of  tbe  poilies;  except  tbut  an  execution  shallM 
b«  iaaned  against  an  infant  heir  or  devisee,  until  tbe  expiration  of  a, 
after  final  judgment  is  rendered,  and  the  judgment-roll  filed. 
!^  18S9.  This  arUcle  does  not  affect  the  liability  of  an  heir  oi 


r,  where  ths  wiVV  aipcmsli  ehargea  iha  debt  w 
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real  property  descended  or  devised,  or  makes  it  payable  exclusively 
ir  or  devisee,  or  out  of  the  real  property  descended  or  devised, 
orting  to  the  personal  property,  or  to  any  other  real  property  de- 
r  devised. 

.  Where  a  person,  who  takes  real  property  of  a  decedent  by  devise, 
by  descent ;  or  who  takes  ^Tersonal  property  as  next  of  kin,  and 
^atee ;  or  who  takes  both  real  and  personal  property  in  either 
or  who  is  executor  or  administrator,  and  also  takes  in  either  of 
i  mentioned  capacities ;  would  be  liable,  in  one  capacity,  for  a 
^nst  the  decedent,  after  the  exhaustion  of  the  remedy  against 
)thes  capacity  ;  the  plaintiff,  in  auy  action  to  charge  him,  which 
laintained,  without  joining  with  him  any  other  person,  except  a 
ose  liability  is  in  all  respects  the  same,  may  recover  any  sum,  for 
is  liable,  although  the  remedy  against  hiijn  in  another  capacity  vi&i 
ited.  But  this  section  does  not  increase  the  sum,  which  the  plamt- 
led  to  recover  against  him,  in  the  capacity  in  which  he  is  actually 
•r  does  it  charge  a  defendant  individually,  who  is  liable  only  in  a 
.tive  capacity. 

ABTIGLE  THIRD. 

Action  to  establish  or  imp£ach  a  Will. 

en  action  to  establish  a  will  gate^s  duty. 

lay  be  brought.  fi  1866.  Proof  of  lost  will  in    certain 

gment,  that  will  be  estab-  cases. 

shed.  1866.  Action  to  establish,  etc.  will. 

gment  admitting  the  will  to  relating  to  real  property. 

robate.  1867.  Retrospective  effect  of  this  ar- 

Ltents  of  Judgment;   surro-  tide. 

.  An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
1,  by  any  person  interested  in  the  establishment  thereof,  in  either 
owing  cases : 

re  a  will  of  real  or  personal  property,  or  both,  has  been  executed, 
manner  and  under  such  circumstances,  that,  it  might,  ui^der  the 
B  Statp^  be  admitted  to  probate  in  a  surroga^'s  court ;  but  the 
ill  is  in  another  state  or  country,  under  such  circumstances  that  it 
obtained  for  that  purpose ;  or  has  been  lost  or  destroyed,  by 
ir  design,  before  it  was  duly  proved,  and  recorded  within  the 

• 

re  a  will  of  personal  property,  made  by  a  person,  who  resided 
le  State,  at  the  time  of  the  execution  thereof,  or  at  the  time  of 
has  been  duly  executed,  according  to  the  laws  of  the  state  or 
which  it  was  executed,  or  in  which  the  testator  resided  at  the 
i  death,  and  the  case  is  not  one,  where  the  will  can  be  admitted 
in  a  surrogate's  court,  under  the  laws  of  the  State. 

.  If,  in  such  an  action,  the  facts  necessary  to  establish  the  valid- 
will,  as  prefcribed  in  the  last  section,  are  satisfactorily  proved, 
ment  must  be  rendered,  establishing  the  will  accordingly.  But 
will  of  a  person,  who  was  a  resident  of  the  State  at  the  time  of 
is  established  as  prescribed  in  the  last  section,  the  judgment 
g  it  does  not  affect  the  construction  or  validity  of  any  provision 
bherein  ;  and  such  a  question  arising  with  respect  to  any  provit- 
)e  determined  in  the  same  action,  or  in  another  action  or  a  spec- 
ing,  as  the  case  requires,  as  if  the  will  was  executed  within  tbt 


I 


I 


I 
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J  1863>  Where  the  psrliea  to  tbe  action,  who  bnve  appeared  o 
been  dul;  Bummoned,  Include  all  the  persoug,  nho  nauld  be  neoeewrrf 
special  proceeding,  in  a,  aurrogate'e  conrt,  for  tbe  prDbOMOl 
■sme  trill  uQd  tlie  gmul  of  letters  iheieupou,  if  tbe  oiniuaaUmees  w 
that  it  could  have  been  proied  in  h  Burrognle's  court ;  tbe  finul  ju 
readered  as  prescribed  in  the  last  eeelion,  must  direct,  timt  an  eic 
copf  thereof  be  transmitted  to  the  surrogau  having  Juriedictiou,  ind 
recorded  in  his  office ;  and  thu  letters  testamentBr?,  or  letters  of  ulaiiib 
iion  with  the  will  annexed,  be  issued  thereupon  from  his  court,  in  thea 
manoer,  and  nith  like  effect,  as  upun  a  nill  duly  proved  in  that  o 

%  1864.  A  copy  of  the  will  bo  established,  or,  if  it  is  lost  or  destrojedi 
substance  thereof,  must  be  incorporated  into  a  Gnal  judgment,  rcndere 
prescribed  in  tbe  last  Section ;  aod  tbe  surrogate  must  record  the  si 
issue  letters  thereupon,  as  directed  in  the  judgment. 

§  1865i  But  the  plaintiff  is  not  entitled  to  a  judgment,  estnblishE 
lost  or  destroyed  will,  us  preauribed  in  this  article,  udIcsb  the  will  vi 
eiistence,  at  the  time  of  the  teatator'a  death,  or  was  frauduleutlj  deat* 
to  bis  lifetime  ;  and  its  provisions  are  clearly  aod  distiactly  proved  I 
leoBt  two  credible  witueaseB,  a  correct  copy  or  draft  iMlng  equivalent  lo 

I  18S6.  The  validity,  construction  or  effect,  under  the  JawB  of  the  Si 
of  a  testamentarv  diapOBitioo  of  real  property  aituated  withiii  the  Stan 
of  an  interest  inaucb  property,  which  would  deaoend  to  tbe  heir  of  u 
testate,  may  be  determioed,  in  an  eotion  brought  for  that  purpose!,  in 
manner  bb  the  validity  of  a  deed,  purporting  to  convey  land,  may  bed 
mined.  The  judgment  in  such  an  action  may  perpetually  enjoin  any  | 
from  setting  up  or  froui  inipeaobing  the  devise,  or  otherwise  maUn^ 
claim  in  contravention  to  thedL'terminatiouof  tbe  court,  as  justice  ^([1 
But  this  section  does  not  apply  to  a  case,  irhere  the  queslion  in  coatra 
is  determined  by  the  decree  of  a  surrogate's  court,  duly  rendered  upon 
gations  for  Ibat  purpose,  as  prescribed  in  article  first  of  title  third  of 
ler  eighteenth  of  this  act,  where  tbe  plaintiff  was  duly  cited,  in  the 
proceeding  in   the  surrogate's   court,  before   the  commencement 

is  veil  to  wills  mad* 


ARTICLE  FOURTa 

GENERAL  IND  MiSCELLlXtOnS  PROVISIONS. 

SB.  Action  br  child  bdro  afMr  will.       i  1S09,  Rfulver.  as  encceesor  4    i 
or  by  witae#B  to  will.  vivlnr  executor,  etc, 

1870.  NeitoriEin  deflned. 
§  1668.  A  child,  bom  after  the  malting  of  a  will,  nba  is  entitled  I 
ceed  to  a  part  of  the  real  or  personal  property  of  the  tes 
■ubBcribing  witneaa  to  a  will,  who  is  entitled  to  succeed  to  a  share  oj 
property,  may  maintain  an  action  against  tbe  legateea  or  devisees, 
case  requires,  to  recover  bis  sbare  of  tbe  property;  andhaia  subject 
eame  liabilities,  and  has  ttic  enme  righta,  and  ia  entitled  to  the  san  - 
dies,  til  compel  a  diBtributloa  or  parliliou  of  tbe  property,  or  a  con 
from  other  peraonH  interested  in  the  estate,  or  to  gain  possesBioi 
property,  sg  nny  other  person  who  is  so  entitled  to  sucoeed. 
If  1869.  Wlisre  the  estaU  ot  a  ieceieW.  V»*  »M«n  brought  ui 
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idicUon  of  the  supreme  court,  or  of  a  superior  city  court,  by  ax.  aotioa 
MTtitioD  or  distribution,  or  for  the  construction  or  establishment  of  a 
the  court  may,  upon  the  death  of  the  sole  surviving  executor,  appoint 
Deiver  of  the  estate,  pending  the  action,  upon  such  terms  and  conditions^ 
upon  such  notice  to  the  parties  interested,  as  the  court  directs,  and 
1  Buch  security,  if  any,  as  to  the  court  seems  proper.  For  the  purpose 
ixrying  into  c^ect  the  judgment  and  orders  of  the  court,  in  relation  to 
estate,  a  receiver  so  appointed  is  the  successor  in  interest  of  the 
iving  executor ;  and  has,  subject  to  the  direction  of  the  court,  the  like 
er,  as  an  administrator  with  Uie  will  annexed. 

1870.  The  term,  "  next  of  kin,*'  as  used  in  this  title,  includes  all  those 
ded,  under  the  provisions  of  law  relating  to  the  distribution  of  persona) 
lerty,  to  share  in  the  unbequeathed  assets  of  a -decedent,  after  payment 
ebts  and  expenses,  other  than  a  surviving  husband  or  wife. 

TITLE  IV. 
Other  tpeeial  aetions  and  rights  of  aeUan, 

AxncLB  1.  Judgment  creditor's  action. 

2.  Actu>n  by  a  private  person  upon  an  offlcial  bond. 
8.  Action  by  a  private  person  for  a  penalty  or  forfeitnie. 

4.  Certain  actions  to  recover  damages  for  wrongs. 

5.  Miscellaneoas  actions  an  1  rights  of  action. 

ARTICLE  FIRST. 

JUDGMINT  CrEDITOB'8  ACTION. 

71.  When  Judgment  creditor  may       §  1876.  Id.;  bow  applied. 

bring  action.  1876.  Injmiction  may  be  issued. 

ffS.  To  what  county  ezecntion  must  1877.  Receiver  may  be  appointed. 

have  issned.  1878.  How  discovery  may  be  coib> 
R9.  What  property  may  be  reached.  pelled. 

174.  Interest  of  judgment- debtor  in  1879.  Application  of  this  article :  what 

land  contract  may  be  reached.  property  cannot  be  reached. 

\  1871>  Where  an  execution,  against  the  property  of  a  judgment  debtor, 
led  out  of  a  court  of  record,  as  prescribed  in  the  next  section,  has  been 
Dned  wholly  or  partly  unsatisfied,  the  judgment  creditor  may  maintain 
action  against  the  judgment  debtor,  and  any  other  person,  to  compel  the 
iovery  of  any  thing  in  action,  qr  other  property  belonging  to  the  judg- 
it  debtor,  and  of  any  money,  thing  in  action,  or  other  property  due  to 
I,  or  held  in  trust  for  him ;  to  prevent  the  transfer  thereof,  or  the  pay- 
tt  or  delivery  thereof,  to  him,  or  to  any  other  person ;  and  to  procure 
ifaction  of  the  plaintiff's  demand,  as  prescribed  in  the  next  section  but 
Where  the  execution  was  issued  as  prescribed  in  section  one  thou- 
.  nine  hundred  and  thirty-four  of  this  act,  and  a  defendant  not  sum- 
sd  in  the  original  action  is  made  a  defendant  in  an  action  brought  un- 
able section,  personal  property,  owned  by  him  jointly  with  the  defend- 
sammoned  or  with  any  of  them,  may  be  applied  to  the  satisfaction  of 
plaintiff's  demand  as  prescribed  in  this  article. 

1872    To  entitle  the  judgment  creditor  to  maintain  an  action  as  pra- 
ted in  the  last  section,  the  execution  must  have  been  issued  as  follows : 
If,  at  the  time  of  the  commencement  of  the  action,  the  judgment 
or  is  a  resident  of  the  State,  to  the  sheriff  of  the  county  where  he  re- 

If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the  county 
re  he  has  an  office,  for  the  regular  transaction  of  business  in  person  \ 
f  he  has  no  such  office  within  the  State,  to  the  aiherift  ot  \^ve  cn^xA^ 
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»here  the  judgmeiil-rall  is  flUd,  uulesa  llie  eiecution  waa  issued  ou 
conrt,  other  tbin  the  conn  fa  which  Ibe  Juitemeuc  wua  rendered;  in 
i»9e,  it  must  bava  been  ie^ued  to  tbc  sberiff  u[  the  cotuitj  wLere  a  Iratl 
cf  tbe  judgment  is  filed,  , 

g  1S73.  The  Gaal  judgmeoc  in  the  aulion  muB[  dirsot  and  prari 
the  SHtisrsctlou  ol  the  eum  due  to  the  plaiotiS,  out  at  my  nionej,ifa 
action,  or  other  persaoal  property,  belonging  to,  or  due  to  the  jltd{ 
^btor,  or  held  in  trust  for  bim,  which  ia  diauovered  in  ihie  action ;  w! 
the  lame  lajght  or  might  not  biLve  beeo  originBlJ;  takes,  bf  rirtne 


g  1874.  The  Scnl  judgmetit  in  the  action  must  also  direct  aad.p 
for  the  natiitKutioii  of  the  sum  due  to  tlia  plaintiff,  out  of  ifaa  inbai 
auj,  of  the  judf^ent  debtor,  in  a  contrnut  lor  the  purohnae  ot  real 
«rt;^  bj  hiffl ;  either  bj  eelling  the  interest,  or  b;  craasfeirjug  it.  I 
judgment  creditor,  in  such  a  miumer  and  upon  Buch  terms,  m  the 
decma  most  conducive  to  the  interests  of  the  parti gd.  Where  the  p 
bound  ta  perform  the  contrnct  to  the  judgment  debtor,  is  a  defendi 
the  action,  tbe  final  judgment  ma;  dlreut  a  apeciSc  perfOrniaDee  < 
contract  to  the  judgment  creditor,  or,  where  the  interest  in  the  cODti 
tjirected  to  he  sold,  lo  tlie  purchaeer. 

g  1376.  In  a  case  specified  in  the  lost  section,  the  value  of  the  Id 
of  the  judgment  dubtor  holding  the  contract  must  be  ascertained,  nnd 
direction  of  the  court ;  and  Sa  muth  thereof  aa  ig  neueasarj  muat  tie  ( 
to  the  pajment  of  the  sum  due  to  the  phuntiff,  and  the  residue,  if  ■ 
the  benefit  of  the  judgment  debtor. 

5  1B76.  A  tetoporarj  injunetion,  reatraicing  the  Irauafer  to  »nv  p 
or  the  pajment  or  delivery  to  tlie  judgment  debtor,  of  auv  money,  th 
AOtion,  or  other  properly  or  intareBt,  which  may,  by  the  provisions  o 
article,  be  applied  ts  the  BaliafacCion  of  the  Eum  due  to  the  plaintill 
ba  granted  in  the  oftion.  The  injunction,  and  the  proceedings  bafol 
after  it  ia  granted,  are  governed  by  the  proviaiooa  of  article  Stsi  g 
second  of  chapter  seventh  for  this  act ;  for  irhicb  purpoae.  the  injnnol 
deemed  to  be  one  of  those  apeclhed  in  section  six  hundred  and  throe  < 

§  1877.  The  conrt  may,  by  an  order,  or  by  the  Interlocutor;  oi 
JQdginent  in  the  action,  appoint  a  receiver  of  any  or  all  of  Ibe  propertv 
judgment  debtor ;  and  may  direct  the  judgment  debtor,  or  any  o^ 
tendanl  in  the  action,  to  convey  or  deliver  lo  the  receiver,  aa  juHl 
(juirea,  >ny  pmperty,  real  or  perBOiial,  boob,  voucher,  or  other  paper 
execute  any  instrument,  trbich  k  deems  neceasary,  for  perfecting  W 
ing  the  receiver's  title  or  poaaepsion. 

S  1878>  A  discovery  may  be  compelled  In  on  action,  brought  I 
Knbed  in  thia  article,  by  directing  the  person,  required  to  make  it,  10 1 
before  the  court,  or  a  referee  appointed  by  il,  and  to  l>e  examine  Hilda 
eoDcefninj;  the  matters  pertaining  to  the  discovery.  But  thia  sectle 
not  affect  the  rigfat  of  the  plaintiS',  to  cause  the  deposition  of  a  dcti 
to  be  taket,  as  prescribed  in  article  first  of  title  thii'd  of  chapter  id 
this  act. 

g  1879.  Thia  article  does  not  applf  lo  a  case,  where  the  judgiMi 
tor  is  H  corporation,  created  bj  or  under  the  laws  of  the  Slate.  IH^) 
MUiboriie  Iho  discovary  or  seiicve  oi.  ot  ovb*t  iatetfereDM  mt'-  — 
""'f  which  IS  expressly  exemsiled  \i\  \aw  ttota  \itTi  soi  »'' 
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tion ;  or  any  money,  thing  in  action,  or  other  property,  held  In 
a  judgment  debtor,  where  the  trust  has  been  created  by,  or  the 
leld  in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
>r  the  earnings  of  the  judgment  debtor  for  his  personal  services, 
within  sixty  days  next  before  the  commencement  of  the  action^ 
is  made  to  appear,  by  his  oath  or  otherwise,  that  those  eammgs 
sary  for  the  use  of  a  family,  wholly  or  partly  supported  by  hin 

ARTICLE  SECOND. 
Action  bt  a.  private  Pesson  upon  an  official  Bond. 

iplicatioQ   for  leave    to  roe       §  1867.  Action  upon  a  ooanty  treasurer** 

snerilf's    bond ;     proof     re-  bond. 

laired.  1888.  Actions  npon  official  bonds  of 

ler  granting  leave  ;    action  other  officers. 

Jiereapou.  1889.  Actions,    etc.,   nnder    the   lant 

ccessive  actions.  three  sociioqs^  regulated. 

lorsement  npon  execution.  1890.  Receivers,  etc.,  deemed  public 

llection  of  ezecatiou  ;  when  a  officers. 

iefeuce  to  subsequent  action.  1891.  Demand  of  money  :  when  ncc- 

len  claimants  entitled  to  rata-  essary  before  application. 

)le  distrihntion.  1892.  Application   nuiy  oe  made   ex 

tion  upon  a  surrogate's  boud.  parte.  '  ^ 

).  Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  com-  / 
his  custody,  or  is  guilty  of  any  other  actionable  default  or  tdX^- 
1  his  office,  the  person  injured  thereby  may  apply  to  the  supreme 
to  a  superior  city  court  having  jurisdiction,  for  leave  to  prosecute 
Ts  official  bond.  The  application  must  be  accompanied  with 
affidavit,  of  the  default  or  misconduct  complained  of,  and  that 
m  of  the  same  has  not  been  received  ;  and  with  a  certified  copy 
cial  bond. 

..  Upon  such  an  application,  the  court  must  grant  an  order,  per- 
le  applicant  to  maintain  an  action  upon  the  bond.  The  actioi^ 
»rought,  in  the  court  which  granted  the  order,  by  the  applich<it  as 
and  it  may  be  maintained,  as  if  the  applicant  was  the  obligee 
the  bond,  except  as  otherwise  expressly  prescribed  in  this  article         '. 

S.  The  same,  or  any  other  apphcant,  may,  in  like  manner,  either 
after  judgment  in  the  first  action,  obtain,  from  the  court  which 

first  order,  but  not  from  any  other  court,  an  order,  permitting 
iintain  another  action,  in  the  same  court,  npon  the  same  bond,  for 
lefault  or  misconduct.  Any  number  of  such  orders  may  be  suc> 
made ;  and  neither  of  the  actions  authorized  thereby  is  affected 
ndency  of,  or  the  recovery  of  judgment  in,  any  other,  except  a? 

expressly  prescribed  in  this  article. 

\,  Where  an  execution  is  issued  upon  a  judgment,  reooverea 
le  sheriff  and  any  of  his  sureties,  in  an  action,  brought  pursuant  to 
mr  sections,  the  plaintiff's  attorney  must  indorse  thereon  a  direc- 
•llect  the  same,  in  the  first  place,  out  of  the  property  of  the  sheriff, 
fficient  property  of  the  sheriff  cannot  be  found,  then  to  collect^ 
jncy  out  of  the  property  of  the  surety  or  sureties. 

L.  It  is  a  defence  by  a  surety,  against  whom  an  action  is  brought 
erifTs  official  bond,  that  he,  or  any  other  surety  or  sureties,  have 
ill  be  compelled,  for  want  of  sufficient  property  of  the  sheriff,  to 
k  one  or  more  judgments  recovered  agamst  him  or  them,  upon  the 
id,  an  aggregate  amount,  exclusive  of  costs,  of^cero?  1^^^^  ^\A 
•quid  to  the  sum  for  which  the  defendant  ib  Aiab\Q,  V>^  t«iAmi  ^t 
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a  partial  defence,  tbat  the  difforence  between  ttiea^wgii 
[.oni,  or  lo  be  paid,  and  the  sum  for  wliiob  the  do/endaul  ia  ttq 
\s  than  the  amount  of  the  plamtiffa  demand.  i 

g  188&.  If  the  aggregate  atnount  of  the  liabilities,  which  mi^t  be  ttU 
ered  bj  actions  upon  the  aheriS's  official  bond,  as  prescribed  in  tfaia  *nld 
«(ceeds  the  Bum  for  which  the  auretiis  are  liuble,  the  court  must,  upann 
applicatioa  of  a  person  who  haa  obtained  leave  to  prosecute  the  bond,  md 
upon  notice  to  the  plaintifTs  attomej,  in  each  action  then  pending  uponH 
■beritfs  ottlcial  bond,  and  in  each  nncoUecled  judgment  recovered  tlMJ 
upon,  direct  and  provide  for  tbe  distribution  of  the  moneir,  collected  otiti 
the  propert;  of  the  sureties,  smoug  the  persons  in  fnior  of  whom  ibell 
bililies  have  accrued,  In  proportion  tu  the  amount  which  each  ODe  ia»il"' 
to  recover ;  lo  be  Bacerlained  by  a  reference,  or  1b  such  other  maun 
tbe  court  directs.     For  tbe  purposes  of  the  motion,  on  order  maj  bem 
bj  ■  judge,  forbidding  the  payment,  to  the  plaintiS  in  an;  action,  at 
■um  collected  or  to  be  collected,  bj  virtue  of  a  judgment  therein.    But 
fection   does  not  authurixe  the  court  lo  compel  a  plaintiff   to  refuiid  a, 
money,  collected  and  received  by  bim,  in  good  faith,  before  service 
of  such  an  order. 

g  1886.  Where  a  surrogate,  or  sn  officer  acting  as  surrogate,  ii 
■uj  actionable  default  or    misconduct  in    his  office,  tlie  person  injul 
Iherebv  maj  apply  for  leave  to  prosecute  tbe  delinquent's  official  bond,    i 

%  1887.  Where  a  certified  copy  of  the  order  or  judgment  of  a 
reeling  a  county  treasurer  to  pay  or  deliver,  to  one  or  more  persOM  dl 
OBled  therein,  any  money,  stocks,  securities,  or  other  inreatments  beU 
him,  subject  to  the  direction  of  that  court,  is  served  upon  tbe  coddIJ  BI 
urer,  if  he  fails  to  obey  the  direction,  the  person  injured  thereby  may  q 
for  leave  to  prosecute  bis  official  bond.     Service  upon  a  county  CrHffl 
u  required  by  this  section,  may  be  made  personally,  or  by  leaving  J 
paper,  either  at  bis  office,  during  liis  ubselice  therefrom,  with  a  penwcfl 
enttable  age  and  discretion,  having  charge  of  the  office,  or  at  his  reaidaf 
or  his  last  residence  within  the  county,  with  a  peraou  of  suitablaaeall 

g  1888.  Where  a  public  officer  is  required  to  give  an  official  b 
people,  and  apecia!  proviaion  is  net  made  b;  law,  for  the  proseoil 
bond,  by  or  for  tbe  benefit  of  a  person,  who  has  sustained,  bjljl 
delinquency,  or  misconduct,  an  injury,  for  which  the  sureties  upA 
are  liable,  eucb  a  peruun  may  apply  for  leave  to  prosecute  th*  di 
official  bond. 

S  1889.  Sections  one  thousand  eight  hundred  and  eighty  tooi 

eight  hundred  aud  eighty-five  of  this  act,  both  incla"'~- " 

tioo,  made  as  pieacrihed  in  either  of  the  last  three  s 
brought  pursuant  to  on  order  made  thereupon,  as  If  the  di 
and  his  sureties  were  named  therein  instead  of  the  sheriff  « 

§  1890.  A  receiver,  an  assignee  of  an  Icaolveut  debtor,  « 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  pnblie  oT 
meaning  of  the  last  section  but  one;  but  tvliere  ne  wu  a, 
pursuant  to  the  order  of  a  court,  or  in  a  special  proceeding  ■) 
twelfth  of  chapter  aecenteeath   of   thla  act,   the   api^oatM 
to  prosecute  bis  official  bond  must  be  made   lo  the  oouct  I 
panuant  M  whose  order,  he  was  appointed,  oriu  which  tfa«  « 
nadered,  ■■  (be  case  njay  Ije,     Aw  ac\.\Qn,\iV(ftii^^  »- -* 
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Mm,  must  be  broaght  in  the  court  to  which  appUcatioD  is  ic*4«  ^r  leaT» 
iringit. 

1891.  Where  the  default,  by  reason  of  which  an  application  for  lear* 
fTOsecute  an  official  bond  is  made,  as  prescribed  in  this  article^  consist* 
he  non-payment  of  money,  and  special  provision  is  not  otherwise  made 
aw,  the  applicant  must  prove  a  demand  of  the  money  from  the  officer, 
iutt  a  delnand  cannot  be  made,  with  due  diligence.  But  such  proof  is  not 
eaary,  where  the  applicant  has  recovered  a  judgment  against  the  officer* 

1892.  An  application  for  leave  to  prosecute  an  official  bond,  as  pre- 
>ed  in  this  article,  may  be  made  without  notice ;  but,  in  that  case,  tlM 
Br,  or  either  of  his  sureties,  may  apply,  upon  notice,  to  vacate  an  order 
iltting  the  applicant  to  maintain  an  action,  upon  any  ground,  showiDK 
it  ought  not  to  have  been  granted. 

ARTICLE  THIRD. 

AOTIOK  BT  A  FBITATI  PERSON  JOR  A  PkNALTT  OR  FORRITURK. 

L  Action  by  person  specially  ag-      |  1896.  Id.;  when  not  barred  by  a  eol- 

gricveo.  losite  recovery. 

I.  Action  by  common  informer.  1807.  Indorsement  upon  summons. 

S.  Id.;  service  of  summons.  1808.    When  part  of  a  penalty  maj 

be  recovered. 

1893.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  a  person 
iered  by  the  act  or  omission  of  another,  the  person  to  whom  it  is  given, 

if  it  is  pecuniary,  maintain  an  action  to  recover  the  amount  thereof ; 
f  it  consists  of  the  forfeiture  of  a  chattel,  he  may  maintain  an  action 
cover  the  clmttel,  or  its  value,  or  other  damages,  as  the  case  requires. 

1894.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any  per- 
fiiosues  therefor,  an  action  to  recover  it  may  be  maintained,  by  any 
iDy  in  his  own  name ;  but  the  action  cannot  be  compromised  ^  settled,. 
Ktt  the  leave  of  the  court  in  which  it  is  brought 

1896.  The  summons  in  an  action,  brought  as  prescribed  in  the  last 
m,  can  be  served  only  by  an  officer,  authorized  by  law  to  collect  an 
ition,  issued  out  of  the  same  court.  The  summons,  when  issued,  can- 
be  countermanded  by  the  plaintiff,  before  the  service  thereof;  and, 
sdiately  after  it  has  been  served,  the  officer,  who  served  it,  must  file  it^ 
hiB  certificate  of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a 
Dortificate,  to  the  magistrate  by  whom  it  was  issued ;  as  the  case 
ir«B. 

1896.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat* 
brought  by  any  person,  other  than  the  person  aggrieved  or  a  publia 
$r,  the  plaintiff  may  recover,  notwithstanding  the  recovery  of  a  judg- 
I,  for  or  against  the  defendant,  in  an  action  brought  therefor  by  another 
m,  if  he  establishes  that  the  former  judgment  was  recovered  ooUusively 
traudulently. 

1897.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat» 
'i  a  copy  of  the  complaint  is  not  delivered  to  the  defendant  with  a  copy 
e  summons,  a  general  reference  to  the  statute  must  be  indorsed  upon 
opy  of  the  summons  so  delivered,  in  the  following  form,  "  According 
B  provisions  of,"  etc. ;  adding  such  a  description  of  the  statute,  as  will 
ify  it  with  convenient  certainty,  and  also  specifying  the  section^ 
uJftieB  or  forfeitures  are  given,  in  different  sections  thereot,  lot  d^«t- 
Btsor  omisnozzf. 
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g  1393.  Where  a  Blanie  giTEB  a  pecnniarj  pennlty  or  forfeSl 
eseeeding  a  speciScd  sum,  un  ucljoc  may  be  mnmcained  ro  reiHlver 
Bpecifled  ;  and  the  court,  jury,  or  raferee.  by  which  or  by  whom  tf 
of  fact  are  tried,  or,  nhera  Judgmeal  is  taken  b;  default  for  failiu 
pear  or  plesd,  the  dnmageii  are  ii>icaitained,  may  award  to  the  plai 
whole  Bum,  or  such  n  pact  [hereot'.  aa  it  or  lie  tjeeiaa  propurtionau 

ARTICLE  rOURTH. 
CgMiiN  Actions  to  kecotke  DiumBs  roa  WaoKoa. 

I  len.  avil  and  (Timiiui]  vrnflfcuLlaaa  ileeuce.  sto. 

DOliUBCgEd.  I  190n.  Id.;  fur  whude  benett. 

MOD.  Actioufor  buoie,  etc.,  In  DBme  19IM.  !d.;  amonnt  of  rtcotw 

of  another.    BfuIh  alto  a  tui^  law.  Next  of  ttlu  defloed. 

demeauar.  lUM.  Aotion  foi  eUmder  oT  i 

1901.  Treble  and  other  iucreasad  dam-  1SW7,  Wheu  action  for  libel  e 

IHM.  Action  forcaaiiugdeatHbineg-  IBDS.  Tba  laet  eeoU'on qnalkt 

II  1899.  Where  the  violation  of  a  right  admits  of  a  dvil  and  « 
criaiinal  prosecuHon,  tbe  one  id  uot  merged  in  the  other. 

^  1900.  If  a  person,  Teiatiously  or  maljcioualy,  in  tbe  ooDiEaf 
but  vrllboul  the  Intter's  consent,  or  in  the  CHias  uf  au  anlfuonn 
commences  ot  continues,  or  cajiaea  to  be  tomiuBnced  or  coutiouiMl,  al 
or  special  proceeding,  in  a  court,  of  record  or  not  of  rooord.  oit 
proceeding  before  a  judge  or  a  juEtJre  of  ciie  peace ;  or  takes,  or  m 
be  wken,  any  proceeding,  in  fhe  course  uf  an  action  or  Bpecial  pN 
In  anch  a  court,  or  before  auob  an  ofScer,  either  before  or  after  jfl 
or  other  final  determination ;  an  action,  to  recover  domages  tlieMf 
be  maintained  against  him,  by  the  adverse  party  to  the  action  or 
proceeding;  and  a  like  aotlon  may  ha  maintained  by  the  pefaoD, 
wboae  name  was  thus  used.  He  is  also  guilly'of  a  inisdemeMiof, 
able  bj  imprisonment,  not  exceeding  all  months. 

%  1901.  In  aa  action,  brought  by  the  adverse  party,  oB  presoribeil 
last  section,  the  pluintiff,  if  he  recovers  Bnal  judgment,  is  entided 
cover  treble  damages.  In  an  autioDj  brought  by  the  poiwin  ttSmti 
was  used,  aa  prescribed  in  the  last  Ecctiou,  the  plaintiff  la  eotitli 
cover  his  actual  damages,  and  tivo  hundred  and  fiFty  dollars  hi  I 

e  1902.  The  eiuoulor  or  adminislrator  of  a  deceiient,  nholiaBl) 
or  her  aurrivlng,  a  husband,  wife,  or  next  of  kin,  mnj  inaintBin  ag 
to  recover  damages  for  o  wrongful  act,  neglect,  or  dcfatilt,  bj  wk 
decsdent^s  death  t^as  caused,  againat  a  natora!  person  who^  or  a  con 
wbicb,  would  have  been  liable  to  an  action  In  favor  of  tbe  SaBet 
reason  thereof,  if  death  had  not  ensued.  Such  as  action  mm!  \ 
MSBoed  within  two  yeara  after  the  deceoenl's  death. 

%  1963.  The  damages  recovered  in  an  action,  brought  ae  prteQl 
the  last  section,  are  eiolnsively  for  ihe  benefit  of  the  decedent's  1 
or  wife,  and  next  of  klu ;  and,  when  they  are  collected,  ibey  aint 
tributed  by  the  plaiutifT,  as  if  they  were'unbequedfhed  assela,  left 
hands,  after  payment  of  all  debts',  and  expenses  of  iidminlsttaiia 
the  plaintiff  may  deduct  therefrom  the  expenses  oF  the  action,  aaJ  i 
mmions  upon  the  residue  ;  which  must  be  allowed  b  '' 
BOlKe,  girai  in  snch  s  manner  rtvA  W  anrti  vtrsnus,  b> 
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■   1 1904.  The  damages  awarded  to  the  plaintiff  may  be  s  ach  a  sum,  Dot 

'Uceeding  five  thousand  dollars,  as  the  jury,  upon  a  writ  of  inquiry,  or  upon 
•  trialf  cr,  where  issues  of  fact  are  tried  without  a  jury,  the  court  or  the 
nfeiee,  deems  to  be  a  fair  and  just  compensation  for  the  pecuniary  in jurietii, 
nnltiDg,  from  the  decedent^s  death,  to  the  person  or  persons,  for  whoso 

'benefit  &e  action  is  brought.  When  final  judgment  for  the  plaintiff  is  ren- 
dered, the  clerk  must  add  to  the  sum  so  awarded,  interest  thereupon  from 
tin  decedent's  death,  and  include  it  in  the  judgment.  The  inquisitiou,  ver- 
dict, report,  or  decision,  may  specify  the  day  from  which  interest  is  to  L>« 

*  onz^)ated  ;  if  it  omits  so  to  do,  the  day  may  be  determined  by  the  clerk 

'fipon  affidavits. 

§  1906.  The  term,  "  next  of  kin,"  as  used  in  the  foregoing  sections,  ban 
the  meaning  specified  in  section  oue  thousand  eight  hundred  and  seventy  of 
tbiiaet.    . 

§  1906.  In  an  action  of  slander,  brought  by  a  woman,  for  words  imput- 
ing unchastity  to  her,  it  is  not  necessary  to  allege  or  prove  special  dam- 
ages. If  the  plaintiff  is  married,  the  damages  recovered  are  her  separate 
property. 

§  1907.  An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the  publication 
hintm  of  a  fair  and  true  report  of  any  judicial,  legislative,  or  other  public 
t&d  official  proceedings,  without  proving  actual  malice  in  making   the 

§  1908.  The  last  section  does  not  apply  to  a  libel,  contained  in  the  head- 
Hg  of  the  report ;  or  in  any  other  matter,  added  by  any  person  concerned 
II  the  publication ;  or  in  the  report  of  any  thing  said  or  done,  at  the  time 
Qd  place  of  the  public  and  official  proceedings,  which  was  not  a  part 
bereof. 

ARTICLE  FIFTU. 

MiSOXLLANEOUS  ACTIONS  AND  KlOHTS  OF  ACTION. 

UUO.  When  transferee  of  claim  or  de-  %  1914.  Ancillarv  action   for   discovery 

mand  may  sue.    Rights  of  de-  abolisned. 

fendant,  etc.  1915.  Action  upon  n  penal  bond. 

1910.  What  claims  or  demands  may  be  1916.  Action  by  surety  or  trustee  to 

transferred.  recover  coats,  etc. 

1911.  Id. :  cause  of  action  for  usury.  1917.  Action    upon    lost    negotiable 

1912.  Jno^ent ;  when  assignable.  paper. 

1918.  Action   upon    judgment  regu-  1918.  The  last  section  qualified, 

lated. 

§  1909.  Where  a  claim  or  demand  can  be  transferred,  the  transfer 
ikereof  passes  an  interest,  which  the  transferee  may  enforce  by  an  action 
r  special  proceeding,  or  interpose  as  a  defence  or  counterclaim,  in  his  own 
ame,  as  the  transferor  might  have  done  ;  subject  to  any  defence  or  couu- 
Brclaim,  existing  against  the  transferor,  before  notice  of  the  transfer,  or 
gainst  the  transferee.  But  this  section  does  not  apply,  where  the  rights 
r  liabilities  of  a  party  to  a  claim  or  demand,  which  is  transferred,  are  regu- 
Ited  by  special  provision  of  law  ;  nor  docs  it  vary  the  rights  or  liabilities 
f  a  party  to  a  negotiable  instrument,  which  is  transferred. 

1 1910.  Any  claim  or  demand  can  be  transferred,  except  in  one  of  the 
oUowing  cases : 

J.  Where  it  is  to  recover  damages  for  a  personal  injury,  or  for  a  breach 
t  promise  to  marry. 

S.  Where  ii  if  lounded  upon  a  grant,  which  is  made  vo\d  b^  ?k  %\aX.>3l\a  o\ 


RIGHTS  OF  ACTION. 


r 

I 


tbe  State  ;  or  upon  a  ctaim  to 
by  the  trniisferor,  would  be  va 

3.  Where  a  Iraoafer  tbereof  is   eipiBsBlr  forbidden  bj  t 
State,  or  of  the  Cnited  Statea,  or  would  contravene  publjo  policj. 

%  1911.  A  canse  of  action  to  cancel,  or  otherViM  sSect,  aa  iastrmDM 
•lenuted,  or  an  not  done,  as  security  for  a  ugiiriooa  loan  or  forbearance,  M 
be  thus  transferred,  where  the  inatrumeiit  or  act  creates  a  apeoiflc  chupl 
upon  property,  whictl  is  nlac  transferred  in  dieatGnnanee  tbereof,  indH 

otherwiM;  but,  in  that  caae,  the  tr — ' —    ' " '"    ''      '"^ 

nonferred  by  statnte  upon  the  boir 
•r  offering  to  pay,  any  part  of  the  i 

§  1912.  A  judgment  for  a  Bum  of  miney,  or  directing  the  payment  oti 

■urn  of  money,  recovered  upon  any  otaee  of  action,  may  be  l ' — '' 

but  if  it  is  vacated  or  reversed,  the  ticafer  thereof  does  not  1 
cause  of  action,  unless  the  latter  wax  cfanaferable  before  the  judgment*! 
recorered. 
f  g  1913.  Except  in  a  case  wher*  it  is  otherwise  specially  pi 
this  act.  an  action  upon  a  judgO'.'jt  for  a.  sum  of  money,  rendered  ll 
court  of  record  of  the  State,  cannot  be  maintaiaed,  between  I'  '  ' 
parties  to  the  judgment,  unles*,  eicber 

1.  It  waa  rendered  agaiuBt  the  defendant  by  default,  for  v 
appearance  or  pleading,  and  tne  summons  was  served  upon  him,  other*) 
than  personally  ;  or 

2.  The   court  in   wbirb   the  action   ia   brought  has   previously  m 
order,  granting  leave  to  bring  it,     Notice  of  the  application  for  ti 
order  must  be  given  to  the  adverse  party,  ur  the  person  propose 
made  tbe  adverse  party,  personally,  nnless  it  satisfactorily  appean  tat 
court,  that  personal  notice  cannot  be  ^>en,  with  duo  diligence ;  in  ri' 
oase,  notice  may  be  given  in  such  d  manner  as  tbe  court  directs. 

S  1914.  An  action  cannot  be  maintained,  to  obtain  ■  discoTety  M 
•etta,  in  aid  of  the  prosecution  or  defence  of  another  action. 

g  1915.  A  bond  b  a  penal  sum,  executed  within  or  vithoattlieSl 
and  containing  a  conditioa  to  the  elTcci,  that  it  is  to  be  void,  upon  peift 
anoe  of  any  act,  hag  the  same  effect,  for  the  purpose  of  maiotaining 
action  or  special  proceeding,  or  two  or  more  successive  actions  or  qM 
proceedings  thereupon,  as  if  it  contaiced  a  covenant  to  pay  the  sum,  4 
perform  the  act,  epecified  in  tbe  condition  thereof.  But  the  damagMb 
recovered  for  a  breach,  or  successive  breaches,  of  the  condition,  canDM 
the  aggregate,  exceed  tbe  penal  sum,  except  where  tbe  condition  ia  [gr 
payment  of  money  ;  in  which  case,  tbey  cannot  exceed  the  penal  sum,  I 
interest  tbeceupon,  from  the  time  when  the  defendant  made  default  in 
performance  of  tbe  condition, 

§  1916.  A  surety,  inolnding  a  drawer  or  indorser,  may  recover,  te' 
action  against  his  principal ;  and  nn  executor,  administrator,  or  other  UM 
may,  where  the  trust  estate  ia  iuenScient  to  reimburse  him,  recovw,  tB 
action  against  tbe  beneSciary  whom  he  I'epreseuts  ;  hia  reasonable  ocmU 
other  expenuB,  incurred  necessarily  and  in  good  faith,  in  the  pnxMI 
or  defenuc,  by  the  express  or  implied  consent  of  the  principal  or  benaOa 
o:  aa  action  or  special  proceeding,  relating  to  the  demand  secured,  or  M 
Imat  estate,  as  the  case  requires.  This  section  does  not  aSeat  any  apl 
agreemeat  relating  to  those  costs  and  expenses. 
S  1917.   Where  it  appears,  upm  \Ve\ne.\  tA  u&<n^^tlai  a 
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xmiiflsorj  note  or  bill  qT  exchange,  upon  which  the  action,  or  a  couDter- 
aim  interposed  in  the  action,  is  foonded,  was  lost,  while  it  belonged  to  the 
urtj  claiming  the  amount  due  thereupon,  he  may  prove  the  contents 
tereof^  by  parol  or  other  secondary  evidence,  and  may  recover  or  set  oif  the 
Doont  doe  thereupon,  as  if  it  was  produced.  But  for  that  purpose,  he 
ust  give  to  the  adverse  pafty  a  written  undertaking,  in  a  sum  fixed  by  the 
dge  or  the  referee,  not  less  than  twice  the  amount  of  the  note  or  bill,  with 
.  feast  two  sureties,  approved  by  the  judge  or  the  referee,  to  the  effect, 
lat  he  will  indenmify  the  adverse  party,  his  heirs  and  personal  representa- 
r«,  against  anv  claim  by  any  other  person,  on  account  of  the  note  or  bill, 
id  agidnst  all  costs  and  expenses,  by  reason  of  such  a  claim. 

%  1918.  But  where  an  action  is  prosecuted  or  defended  by  the  people  of 
f  State,  or  by  a  public  o£Qcer  in  their  behalf,  the  people)  or  the  public 
loer,  may  prove  the  contents  of  a  lost  note  or  bill  of  exchange,  by  parol 
otlMr  secondary  evidence,  and  may  recover  or  set  off  the  amount  due 
erwipon,  without  giving  any  security  to  the  adverse  party. 

TITLE  V. 
Othsr  aetioru  by  or  against  particular  parties, 

UMJtM  1.  Action  by  or  against  an  onincorporated  aesoeiatioii. 

S.  Actionfl  by  or  aeainst  certain  county,  town,  and  monicipal  cheers. 
8.  Actions,  and  rights  of  action,  against  and  between  Joint  debtors. 

ARTICLE  FIRST. 

AonON  BT  OB  AGAINST  AN  UNINOOBPOBATXD  ASSOCIATION. 

1919.  Actions,  etc.,  by  or  against  as-       $  1922.  Sabseqoent  action  against  mem- 

sociations  of  seven  or  more  bers. 

persons.  1928.  This  article  permissive ;  effect 
1990.  Proceedings  in   case  of  death,  apon  statute  of  limitations. 

etc.  1924.  When  objection  of  misnomer 
I9B1.  Effect  of  Judgment ;  execation  etc.,  of  parties  not  available 

thereapon. 

%  1919.  An  action  or  special  proceeding  may  be  maintained,  by  the  pr*.^ 
•nt  or  treasurer  of  an  unincorporated  association,  consisting  of  seven  or 
Sre  persons,  to  recover  any  property,  or  upon  any  cause  of  action,  for  or 
ion  which  all  the  associates  may  maintain 'such  an  action  or  special  pro- 
eding,  by  reason  of  their  interest  or  ownership  therein,  either  jointly  or  in 
tamon.  An  action  or  special  proceeding  may  be  maintained,  against  the 
JBiident  or  treasurer  of  such  an  association,  to  recover  any  property,  or 
any  cause  of  action,  for  or  upon  which  the  pldntiff  may  maintain  such 
action  or  special  proceeding,  against  all  the  associates,  by  reason  of  theii 
it  or  ownership,  or  claim  of  ownership  therein,  either  jointly  or  in 
on,  or  their  liability  therefor,  either  jointly  or  severally.  Any  part- 
hip,  or  other  company  of  persons,  which  has  a  president  or  treasurer,  is 
pemed  an  association,  within  the  meaning  of  this  section. 

1920.  The  death  or  legal  incapacity  of  a  member  of  the  association 

not  affect  an  action  or  special  proceeding,  brought  as  prescribed  in 

last  section.     If  the  officer,  by  or  against  whom  it  is  brought,  dies,  is 

ed,  resigns,  or  becomes  otherwise  incapacitated,  during  the  pendency 

f,  the  court  must  make  an  order,  directing  it  to  be  continued  by  or 

t  bis  successor  in  office,  or  any  other  officer,  by  or  against  whom  it 

i  have  been  originally  commenced. 

1921.  In  such  an  action,  the  officer  against  whom  it  is  brought  cannot 
treBted ;  and  a  judgment  against  him  does  not  autVioivift  asi  %x«c;^>AQ!a. 


UFFIOEBS.  nRH 

lO  be  issufd  aguDBt  his  propertv,  or  bia  peraoo:  nor  does  tha  do 
tbereof  bind  liis  real  property  or  cliaiteia  real.  Where  such  a  jadgi 
for  1  Bum  of  none;,  an  eieuution  issued  Ibereupou  mu»t  require  [M 
to  utief}'  the  sama,  out  of  au;  iicrEoniil  properLj  belong iog  to  ths  I 
tion,  or  owned,  jointly  or  in  common,  by  nil  ihe  loeiobers  tUereof,  a 
any  direclioii  respecting  real  propert;. 

g  1932.  Wbere  an  ni' 
counterclaim  hut  been  mn 
icribed  in  [be  last  tbree  si 
not  be  brought  against  the  members  of  the  assOciatioa,  or  any  of 
uutil  after  final  judgment  in  the  first  actian,  and  the  return,  vl 
patilj  unsiitiBtiud  or  uoeiecuie.],  of  un  enecutiou  issued  thereupon. 
Biicll  a  retarn,  the  partj  in  whuse  favor  the  eiecution  was  iiMM 
maintain  nu  action,  as  [ollaw9  : 

1.  Whai-e  he  waa  the  pliiimiff,  or  a  defendant  recoTering  DpoB  s  « 
claim,  he  may  maintaia  an  ucllau  agninsi  the  members  oE  ibe  aud 
or,  in  a.prop^r  case,  agaiu9t  any  of  them,  ob  if  the  first  action  bad  n 
brought,  or  the  counterclaim  had  not  heen  made,  as  liie  case  requin 
he  may  recover  therein,  as  part  of  hia  damages,  the  costs  of  the  fini 
or  GO  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execott 
insuffieient  to  satisfy, 

2.  Where  he  was  a  defendant,  and  tbe  case  is  not  within  sab 
first  of  this  section,  hu  may  inaintuin  an  wlion,  lo  recover  tbe  enm 
ing  nnoollected,  against  the  persons  who  composed  the  association,  n 
action  against  hiui  naa  commenced,  or  the  survivors  of  tbem. 

But  tbis  seutron  does  not  aSeci  the  right  of  tbe  person,  in  vboa 
the  judgment  in  the  Qrst  action  n'us  rendered,  to  enforce  n  bond  ot 
taking,  given  in  (he  course  of  the  prooMdiog;  '.^ereiu. 

g  1923.  This  article  does  not  prermt  an  action  from  being  bM 
ar  against  all  tlie  members  of  an  asBoeiatiou,  eicept  as  prescriljsd 
last  s«:tion.  Where  an  action  is  brought  against  the  members 
association,  ni  prescribed  in  subdivision  first  of  the  last  section,  t 
betneeu  the  commencement  of  the  action  by  or  ngaiuet  tbe  officer, 
return  of  the  first  executioa  issued  upon  the  final  judgment  renden 
in,  is  not  H  part  of  the  time  limited  by  law,  for  tbe  cammencenienl 
second  action. 

^  1924.  Section  one  thousand  eight  hundred  and  lairteen  < 
sot  applies  to  an  action  brought,  as  prescribed  in  the  last  sectioo  I 
against  the  members  of  anv  association,  which  beeps  a  book  for  H 
'  "  a  membersr.ip  of  the  association,  or  the  ownorshl] 
-  -    ■   "     ■     o  kept. 

ARTICLE   SECOND. 

lEHTAIN  COUKTV,  Towa,  AND  MCKltllPU.  Ot 


I  1BK.  Action  by  R  taipayer  agalust  a       {  IMS), 
public  oQcet. 


SncGCBSor  mnj  IwmM 
When  ciocuUOd  agRfi 


Id??.  AolionBaciilnBtBBCh  officers. 
1998.  The  hut  tiro  ^Mttona  qualified 

g  1925.  {atn'i  189S.J  An  action  to  oblaja  a.  judgmeat  ^WM 
B-HSle  of.  or  injury  to,  the  estate,  funds,  or  other  propMB 
coiiuly,  (own,  city.ot  SncovpotaVeil  village  ot  the  Btate,.i 
uminudued  agaiust  my  officer  v\iwtii^,  m  mvi  ii.i^vit.  conuBfi 


K 
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lor  other  person,  acting  in  its  behalf,  either  by  a  citizen,  resident 
therein,  or  by  a  corporation,  who  is  assessed  for  and  is  liable  to  pay, 
or,  wiUiin  one  year  before  the  commexicement  of  the  action,  has 
paid,  a  tax  therein.  This  section  does  not  affect  any  right  of  action 
ii  fevor  of  a  county,  city,  town,  or  incorporated  village,  or  any  pub- 
lic officer. 

§  1926.  An  action  or  special  proceeding  may  be  maintained,  by  th« 
krutee  or  trustees  of  a  school  district ;  the  commissioner  or  commissioners  / 
Mf  liig^ways  of  a  toym;  the  overseer  or  overseers  of  the  poor  of  a  town,/'/. . 
riDage,  or  city ;  the  supervisor  of  a  town ;  the  county  superintendent  or 
(Qperinteudents  of  the  poor ;  or  the  supervisors  of  a  county,  upon  a  con- 
fiftct,  lawfully  made  with  those  officers  or  their  predecessors,  in  their 
^IBcial  capacity ;  to  enforce  a  liability  created,  or  a  duty  enjoined,  by  law, 
L|k»i  those  officers,  or  the  body  represented  by  them ;  to  recover  a  penalty 
V  a  forfeiture,  given  to  those  officers,  or  the  body  represented  by  them ;  or 
D  recover  damages  for  an  injury  to  the  property  or  rights  of  those  officers, 
v'the  body  represented  by  them ;  although  the  cause  of  action  accrued  be- 
ore  the  commencement  of  their  term  of  office. 

'  §  1927.  An  action  or  special  proceeding  may  be  maintained,  against  any 
ff  the  officers  spedfied  in  the  last  section,  upon  any  cause  of  action,  which 
oemes  against  them  or  has  accrued  against  their  predecessors,  or  upon  a 
ODtraet  made  by  their  predecessors  in  their  official  capacity  and  within  the 
wape  of  their  authority. 

%  1928.  The  last  two  sections  do  not  apply  to  a  case,  whore  it  is  spe 
IdSy  prescribed  by  law,  that  an  action  may  be  maintained,  by  or  against  the 
Ddy,  represented  by  an  officer  designated  in  those  sections  ;  but,  in  such  a 
tte,  the  prosecution  or  defence  of  the  action,  as  the  case  may  be,  must  be 
■idacted  by  the  persons  then  in  office,  who  represent  that  body. 

*  §  1929.  In  an  action  or  special  proceeding,  brought  pursuant  to  section 
thousand  nine  hundred  and  twenty-six  or  section  one  thousand  nine 
and  twenty-seven  of  this  act,  the  officer,  by  or  against  whom  it  is 
^ht,  must  be  described  in  the  summons,  or  other  process  by  which  it  is 
lenced,  and  in  the  subsequent  proceedings  therein,  by  his  individual 
with  the  addition  of  his  official  title.    An  objection,  growing  out  of 
,  omission  to  join  any  officer,  who  ought  to  be  joined  with  the  others, 
be  taken  by  the  answer,  or,  in  a  special  proceeding,  before  the  close 
case,  on  the  part  of  the  defendant :  otherwise  it  is  waived. 

1930.  In  such  an  action  or  special  proceeding,  the  court  must,  in  t 
»r  case,  substitute  a  successor  in  office,  in  place  of  a  person  made  • 

in  his  official  capacity,  who  has  died  or  ceased  to  hold  office ;  but 
a  snccessor  shall  not  be  substituted  as  a  defendant,  without  his  con- 
unless  at  least  fourteen  days'  notice  of  the  application  for  the  substi' 
has  been  personally  served  upon  him. 

1931.  An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
7,  rendered  against  an  officer  in  an  action  or  special  proceeding,  brought 
agunst  him,  in  his  official  capacity,  pursuant  to  this  article ;  except 

it  is  rendered  against  the  trustee  or  trustees  of  a  school  district,  or 

i  commissioner  or  commissioners  of  highways  of  a  town.     In  either  of 

cases,  an  execution  may  be  issued  against  and  be  collected  out  of  the 

ty  of  the  officer,  and  the  sum  collected  must  be  allowed  to  him^  in 

lement  of  his  official  accounts,  except  as  otherwiM  ai^ecAiSiV)  ^11% 

bylaw 
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AETIOLE  THIED. 

Actions  ivo  Eiqhtb  or  Acttdm  lOAlNar  Am 

I  KSS.  Jndfment    agslneL    dercm 

Jmnlly  Indcbtod.  when  a 


Bcli  JadenieDt. 

;  [DdortemeDt  the». 


<w  docketed ;  eflect 


1941.  Juilgmeni 

[MA.  Sscixtjine  JndgineiiL 
1844.  RtgtUB  □?  the  dabtun 


B.  Con 


harge  dotendanti 
>J&lnt  fn  such  action. 


1047.  Contln 


!of  partne] 
s  dmiug  uctloD 


IMO.  PtwlatoBBl  mmadlea. 

%  1932.  In  an  action,  wlierein  tlie  uimplaint  ilemands  judgm 
taai  of  mone;  against  tno  or  more  defeodnnta,  nlleged  to  be  joiutlf 
upon  contCBi.'l,  if  tbe  aumrDons  ia  Eorved  upon  one  or  more,  hut  aot 
ol  ttie  defendants,  the  plaintiff  ma;  proceed  against  the  defendant  oi 
Ulta,  upon  whom  it  ia  aerved,  DuleBa  the  court  otiiernise  directs ;  m 
recoTen  final  judgment,  it  may  be  taken  against  all  tbe  def«idi 
ji^tly  indebted. 

§  1&33.  Such  a  judgment  is  conclusive  evidence  of  the  liabilitji 
deiendaut,  upon  whom  (be  summons  was  personally  served,  or  who  I 
m  the  action.  Wliere  it  is  tjikcn  against  a  defendant,  upon  whom 
mons  waa  served  bj  publication,  or  witliout  tbe  Stale,  pursuant  to  i 
for  tbat  purpose,  it  ho*  the  effeut,  oa  sguinat  that  defendant,  ap( 
ieclion  faur  hundred  and  forty-Gve  of  tliia  aot.  As  against  auob  a 
ant,  vho  ia  allowed  to  defend  after  judgment,  or  as  against  a  defM 
summoned,  it  ia  erldenoe  only  of  tbe  extent  of  tbe  plaintiff's  demll 
the  liability  of  that  defendant  haa  been  establlahed,  by  other  evidw 

§  193'i.  An  eieoution  upon  auoh  a  judgtnent  muat  be  iHsued, 
■gainst  ell  the  defendants;  but  theattornaj'far  t!ie  judgment cinlr 
indorse  thereupon  ■  direction  to  tbe  sberiS,  contRining  tbe  noma 
defendant,  who  was  not  summoned,  and '  restricting  the  eaforoemeil 
eieeution,  as  preaoribed  in  tbe  next  section. 

g  1936.  An  execution  against  tbe  person,  issued  upon  euch  a  jn 
aball  not  be  enforced  o|;ainst  tbe  person  of  a  defendant,  wbose  ni 
indorsed  tberenpOQ.  An  eiecutioo  ugamst  property,  issued  DM 
judgment,  shall  not  be  levied  npon  tbe  sole  property  of  suob  ■  del 
bat  it  may  be  eollecied  out  of  personal  property,  owued  by  him 
witb  the  other  defendants,  vho  nere  sumnioned,  or  with  anj  oi 
and  out  uf  llie  real  and  persona]  property  of  tbe  latter,  or  ol 

y  1936.  Where  a  judgment  has  been  taken,  as  prescribed  la  HO 
thousaad  nine  hundred  and  thirty-two  of  this  act,  the  cleric,  will 
the  judgniant^roll  is  filed,  must  write  upon  the  docket,  opposite  4 
the  name  uf  each  defendant,  upon  whom  the  summooa  vas  not  MT 
words,  *'  not  summoned  ;"  and  a  like  ctitry  muat  be  made  by  etnb 
clerk,  with  wboro  the  judgment  is  oflerwnrds  docketed.  The  jud^ 
aot,  by  Tirloe  of  its  being  docketed,  bind  any  real  property,  o(    '  ' 

owned  bj  Buoh  a,  defendant.     Hue  this  section  i -    "    ■ 

f^l  <rf  actioD,  to  charge  Ite  Jai\pn'^nX  n?™  m 


n  IMT-IMS  JOINT  DEBTOB&  Ml 

§  1937.  After  the  recoTery  of  a  judgment  against  joint  debtoni ,  at  pre- 
scribed in  section  one  thousand  nine  hundred  and  thirty-two  of  this  act,  an 
•ction  may  be  maintained  by  the  judgment  creditor,  against  one  or  more  of 
Che  defendants,  who  were  not  summoned  in  the  original  action,  to  procure 
%  judgment,  charging  his  or  their  property  with  the  sum  remaining  unpaid 
9fm  the  original  judgment. 

§  1938.  The  complaint  in  such  an  action  must  be  verified ;  must  con- 
Cain  an  allegation  that  the  judgment  has  not  been  paid  ;  and  must  state  the 
•Um,  remaining  unpaid  thereupon,  at  the  time  of  the  verification. 

%  1939.  The  defendant's  answer  is  restricted  to  defences  or  counter- 
Hrtims,  which  he  might  have  made  in  the  original  action,  if  the  summons 
i^Brein  had  been  served  upon  him,  when  it  was  first  served  upon  a  defend- 
ant jointly  indebted  with  him ;  objections  to  the  judgment ;  and  defences 
J^  eonnt^daims,  which  have  arisen  since  it  was  rendered. 

S  1940i  For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction 
'•voer,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being  founded 
ipoa  the  contract,  upon  which  the  original  judgment  was  recovered. 

§  1941.  Wher0  the  judgment  is  in  favor  of  the  plaintiff,  it  must  deter* 
Ufaie  the  sum  rwnaining  unpaid  upon  the  original  judgment ;  and  it  may 
be  docketed,  aud  an  execution  may  be  issued  thereupon,  as  if  it  was  a  judg- 
RMot  for  the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs  must 
30  awarded,  as  if  the  action  was  brought  upon  the  original  contract,  and 
tit  aom  BO  remaining  unpaid  had  been  recovered  therein. 

%  1M2.  A  joint  debtor  may  make  a  separate  coi^position  with  his  cred- 
tor,  as  prescribed  in  this  section.  Such  a  composition  discharges  the 
lebtor  naking  it ;  and  him  only.  The  creditor  must  execute  to  the  com- 
toondiiig  debtor  a  release  of  the  indebtedness,  or  other  instrument  exonerat- 
Hg  ^im  therefrom.  A  member  of  a  partnership  cannot  thus  compound  for 
i  partnership  debt,  until  the  partnership  has  been  dissolved  by  consent  or 
itierwise.  In  that  case  the  instrument  must  release  or  exonerate  him, 
^wom  all  liability  incurred  by  reason  of  his  connection  with  the  partnership. 
kn  mstroment,  specified  in  this  section,  does  not  impair  the  creditor's  right 
if  action  against  any  other  joint  debtor,  or  his  right  to  take  any  proceeding 
igftinat  the  latter ;  unless  an  intent  to  release  or  exonerate  him,  appears 
iffirmatively  upon  the  face  thereof. 

§  1943-  An  instrument,  specified  in  the  last  section,  is  deemed  a  satis- 
Mion-pieoe,  for  the  purpose  of  discharging,  as  prescribed  in  section  one 
bonsand  two  hundred  and  sixty  of  this  act,  the  docket  of  a  judgment,  re- 
Qvered  upon  an  indebtedness  released  or  discharged  thereby,  as  far  as  the 
Qdgment  affects  the  compounding  debtor.  Where  the  docket  of  a  judg- 
Mit  is  discharged  thereupon,  a  special  entry  must  be  made  upon  the 
iockei,  to  the  effect,  that  the  judgment  is  satisfied,  as  to  the  compounding 
ktotor  only. 

g  1M4.  Where  a  joint  debtor  has  thus  compounded,  a  joint  debtor,  who 
MB  not  compounded,  may  make  any  defence  or  couifcerclaim,  or  have  any 
fber  relief,  as  against  the  creditor,  to  which  he  would  have  been  entitled, 
P  the  composition  had  not  been  made.  He  may  require  the  compounding 
ablor  to  contribute  his  ratable  proportion  of  the  joint  debt,  or  of  the  part- 
■■hip  debts,  as  the  case  may  be,  as  if  the  latter  had  not  been  discharged. 

6  1946.  In  an  action  brought  against  one  or  more  peraous^  «ii:g9t%<&^,  ^a  % 
uit-«t«ck  aMBOOUttion,  partnerahip^  or  otherwiia,  in  the  \>eT\o^<^«X  VtvnS' 
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porUlioD  of  pnBBeDgers  or  prapcrtj,  an  abjfbdan,  to  nn;  of  the  procMdi 
cannot  be  lakea  by  a  persoo  propecl;  made  a  defendant,  on  the  pviind  I 
the  (ilniutiS  liis  jained  witli  him,  as  a  defondiLUt,  a  persou  not  joiutl; 

Eged  with  bim  m  Ibat  bueineaa,  or  on  tbe  ground  that  the  pldnllS 
lied  BO  to  join  with  him  a  person  so  jointl;  engaged,  unless  the  pen 
■o  engaged  have,  at  husl  thirty  days  before  the  commenueineDt  of  fin 
tion,  filed  in  tbe  clecli's  oBice  of  each  county,  In  whioh  they  tranBpvrt  | 
wngers  or  propartj,  a  atawmont,  showing  the  namea  of  all  ol  Ibem. 
statement  so  filed,  is  oonclusiTe,  for  the  purposes  spcoiSei]  in  thisteet 
aa  against  the  persons  filing  it,  until  thirty  days  after  filing,  in  like  mull 
a  new  Btatemeat,  shonlDg  a  change  of  interest, 

§  1946.  Where,  for  any  cause,  oae  or  more  partners  have  nat  i 
joined  as  defendants  in  an  action  upon  a  partnership  liability,  and  f 
judgment  h^s  been  taken  against  the  persons  made  defendants  therein, 
plaintiff,  if  the  judgment  remains  unsatisfied,  may  maintain  a  separate  aol 
upon  the  same  demand,  against  each  omitted  partner,  setting  forth  bl 
oomplaint  the  facta  specified  in  tliia  section,  as  well  as  the  facu  cona^ 
iog  bia  cause  of  action  upon  the  demand. 

§  1947.  In  an  action  brought  to  dissolve  a  partnership,  or  Sot  so 
coanting  between  partners,  or  affecting  the  continued  prosecution  of 
busioeas,  tlie  court  may,  in  its  discretion,  by  order,  authorize  the  paitl 
ship  business  to  be  continued,  during  the  pendency  of  the  action  by  ooi 
more  of  the  partners,  upon  their  eiecutiug  and  Gliog  with  the  clerk 
undertaking,  in  such  a  sum  and  with  such  sureties  as  tbe  order  preaoril 
to  thb  eltecl  that  they  will  obey  all  orders  of  the  court,  id  the  sotidn,  I 
perform  all  things  whiiih  the  judgment  therein  requires  them  to  perlol 
The  court  may  impose  auch  other  conditions,  ita  it  deems  proper,  and  it  i 
in  its  discretion  at  any  time  thereafter  require  a  new  undertaking  It 
given.  The  court  may  also  ascertain  the  ralne  of  the  partnership  prapa 
and  of  the  interest  of  tho  reepectire  partners  by  a  rorerence  or  olhsrwi 
and  may  direct  aa  accounting  between  any  of  the  partners;  and  tha  j» 
meat  may  make  such  provision  for  tho  payment  to  the  retiring  partner 
their  interest,  and  with  respect  to  the  rights  of  creditors,  the  title  ta< 
pannership  propeity,  and  otherwise,  as  justice  requires,  with  or  vitbadi 
'     receiver,  or  a  sole  of  the  partnership  property. 
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TITLE  L 

Acliont  in  behalf  of  llu  ptoplt, 
iMKiLa  I.  Aetlon  asalnst  tUe  itaurpec  or  i 
1.  Action  for  a  See,  penally,  or 

«.  Certain  actions,  rasnded  upon  tbe  booIIe 

otpabliopcopcrt)'. 
1  Aetlon  to  rocovEr  projjerty 
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ARTICLE   FIRST. 

AonON  AGAINST  THE  USORPEB  OP  AN  OfFIOK  OR  FrAMOHIW. 

S  IMB.  Attarney-KonenU  may  maintain  papers. 

action.  |  1058.  Damages ;  how  recovered. 

1M8L  Proceeddngs    when    complaint  1064.  One  action  against  several  per- 

names  nghtfol  incumbent.  sons. 

HBO.  Action  triable  by  Jury.  1955.  When     injunction      may     bp 
VKl.  Assumption  of  omce  by  person  granted. 

entitled.  1950.  Binal  Judgment  in  action   for 
18GB.  Proceedings  to  obtain  books  and  usurping  office,  etc. 

§  1948.  The  attorney-general  may  maintain  an  action,  upon  his  own  in- 
fomation,  or  upon  the  complaint  of  a  private  person  in  either  of  the  fol- 
lowiiig  oases : 

1.  Against  a  person  who  usurps,  intrudes  int6,  or  unlawfully  holds  or 
aiereiBea,  within  the  State,  a  franchise,  or  a  public  office,  civil  or  military, 
or  in  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or  suffered  an 
act,  which  by  law  works  a  forfeiture  of  his  office. 

S.  Against  one  or  more  persons  who  act  as  a  corporation  within  the  State,     i 
without  being  duly  incorporated ;  or  exercise,  within  the  State,  any  corpo-       / 
ntorij^ts,  privileges,  or  franchises,  not  granted  to  them  by  the  law  of  the  i    / 
8tite.  ?(« I 

§1949.  In  an  action,  brought  as  prescribed  in  the  last  section,  for 
morping,  intruding  into,  unlawfully  holding,  or  exercising  an  office, 
Ibe  attomey-generiu,  besides  stating  the  cause  of  action  in  the  complaint, 
may,  hi  his  discretion,  set  forth  therein  the  name  of  the  person  rightfully 
entitled  to  the  office,  and  tha  facts  showing  his  right  thereto ;  and  tbere- 
ipoOf^and  upon  proof,  by  affidavit,  that  the  defendcmt,  by  means  of  his  usur- 
^on  or  intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
oflbe,  an  order  to  arrest  the  defendant  may  be  granted  by  the  court,  or  a 
JidKt.  The  provisions  of  title  first  of  chapter  seventh  of  this  act  apply  to 
ia£  an  order,  and  the  proceedings  thereupon  and  subsequent  thereto,  ez- 
oipt  where  special  provision  is  otherwise  made  in  this  title.  For  that  pur- 
pose, the  order  is  deemed  to  have  been  made  as  prescribed  in  section  five 
nudred  and  forty-nine  of  this  act.  Judgment  may  be  rendered  upon  the 
light  of  the  defendant,  and  of  the  party  so  alleged  to  be  entitled ;  or  only 
^MHi  the  right  of  the  defendant,  as  justice  requires. 

S  I960.  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
mane  and  of  right,  by  a  jury,  in  like  manner  as  if  it  was  an  action  specified 
fa  section  nine  hundred  and  sixty-eight  of  this  act,  and  without  procuring 
«B  order,  as  prescribed  in  section  nine  hundred  and  seventy  of  this  act. 

§  1961.  Where  final  judgment  is  rendered,  upon  the  right  and  in  favor 
«f  Uie  person  so  alleged  to  be  entitled,  he  may,  after  taking  the  oath  of 
office,  and  giving  an  official  bond,  as  prescribed  by  law,  take  upon  himself 
Jie  execution  of  the  office.  He  must,  immediately  thereafter,  demand  of 
the  defendant  in  the  action,  delivery  of  all  the  books  and  papers  in  the  cus- 
tody, or  under  the  control,  of  the  defendant,  belonging  to  the  office  from 
vhich  the  defendant  has  been  so  excluded. 

{  1962.  If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
ir  papers,  demanded  as  prescribed  in  the  last  section,  he  is  guilty  of  a  mic 
bmeuior ;  and  the  same  proceedings  must  be  taken,  to  com^\  X\v&  ^^ynct) 
htreof,  M  ar«  now  or  BhaJl  bereikHer  be  prescribed  by  \aw,  'w\\ftT%  «b  ^Tiom^ 
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leglecU   la  deltrer  the  offldnl  boob  ■ 


¥^ 


W  1884.]  Wbera  find  judgment  bai  been  readered,  iqM 
faior  of  the  perBOD  so  alleged  to  be  entitled,  be  mtjlt 
agoiiiBt  tbe  defendant,  the  dnmages  wliich  he  lias  bubUim^ 
of  the  defenduiC'B  nsurpation,  jatruaion  into,  ualuwfal  hglil- 

g  19G4.  Where  two  nr  more  persona  claim  to  be  entitled  to  lh*HW 
oBlee  or  (mncbise,  the  attoniej-geDeriil  maj  bring  tbe  action  agiinat  ill,  to 
1        determine  their  reepeotire  rights  thereto. 

g  1965.  Ill  an  action,  brought  as  presenbed  in  subdivision  third  il  w 

'-     —ie  thousand  nitie  hiinilred  nnd  forlv^eight  of  thia  uol,  the  final  joclp 

n  facor  of  the  pLiintiff,  muet  perpetually  reitrain  the  defendiatH 

defeDdaatB,  from  tbe  com misBi on  or  continuance  of  the  Bt<t  or  airliaa* 

plained  of.     A  tomporarj'  Injunction  to  restrain  the  commission  or  conlinv 

anoe  thereof,  maj  be  granted,  upon  proof,  bj  afBiiavit,  thnt  the  defcndnl 

^B   or  defendants  enjofned  have  acted  na  a  corporation,  within  the  Stale,  iritb 

^H'eDt  being  duly  jncarporated,  or  have  uaucped,  eiercised,  or  olaimed.  vHUd 

^K  Qie  State,  a  franchiae,  liberty,  or  corporate  right,  not  granted  tolliaiib; 

^P'kw.     The  provisions  of  title  second  of  eiiapler  Beveath  of  iliia  act  appljtt 

^B   nch  a  temporary  injimction,  and  the  proceedings  thereupon,  uxcept  wbM 

jpecial  provision  is  otherwise  made  in  this  title.    For  Ihut  pnrpose,  lbs  la- 

joiiction  order  is  deemed  to  have  been  granted  as  prescribed  iu  seetloll  nl 

htuidted  and  three  of  this  act. 

6  1966.  In  any  other  action,  brought  ai  prescribed  In  this  srtiels,  ■lli'l 
a  defendant  is  adjudged  to  bo  guilty  of  nancpingoi'  intrnding  m(o,o(iii' 
lawfully  holding  or  exercising,  an  office,  franchise,  or  privilege,  Snll  j>>ii(' 
ment  must  be  rendered,  onstine  and  excluding  hioi  therefrom,  and  !n  iff 
of  tbe  people  or  the  relator,  aa  the  case  requires,  for  the  coats  of  the  actloa. 
Asa  part  of  tbefinnl  judgment,  the  court  ma;,  in  its  discretion,  also  award, 
that  the  defendant,  or,  where  there  are  two  or  more  defendants,  that  one  N 
more  of  them,  pay  to  the  panple  a  fine,  nut  eiceeding  two  thousand  doliv* 
The  judgment  far  the  fine  may  be  doobeted,  and  execution  may  be  iNNd 
therenpon,  in  favor  of  the  people,  as  if  it  had  been  rendered  in  on  aclionH 
Toeover  the  fine.  The  fine,  when  collected,  must  be  paid  into  the  UtiMiT 
;ef  the  Sfate. 


\ 


ARTICLE  BECOND. 

AoTiDX  TO  vACaTi  LimEH-Fimit. 

r.  When     attnrney-general    may      (  IKK),  Copy  of  Judgmant  roll  H 

1.  Action  triable  by  jury,  IHO.  Traoecrlut  to  be  aenl  to  M 

Clerk,  et«. 
!y-general  maj  maintain  an  action  u 


n  either  of  the  foUortl 

1,  Where  they  were  obtained  by  means  of  a  fraudulent  sug^-eitlaB,  K 
concealment  of  a  tnaterial  fact,  mnde  bj,  or  with  the  knowledge  or  moMt 
of,  tho  person  lo  whom  they  were  issued.  > 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact, 
mJalalte, 

S.   Wlieiw  tbe  patentee,  DC  thnse  ctaiming  under  him,  liBTedone 
Mfl»ct,Ul  ifelalloDof  tb«  t«rm*and  caa^Aom uvnt^^ich  the*  ' 


ract,  or  tmofii 

done  wMH^H 
helett^^^H 
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lire  gnuited,  or  hare,  by  any  other  meaDB,  forfeited  the  inte  vat  acquired 
■tier  the  same. 

Wheiieyer  the  attorney-general  has  good  reason  to  believe,  that  any  act 
■  omission,  specified  in  this  section,  can  be  proved,  and  that  the  person  to 
ymade  defendant  has  no  sufficient  legal  defence,  he  most  commence  such 
ptotkm. 

1 1968.  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
and  of  right,  by  a  jury,  as  if  it  was  an  action  specified  in  section 
I  hundred  and  sixty-eight  of  this  act,  and  without  procuring  an  order, 
ipnsoribed  in  section  nine  hundred  and  seventy  of  this  act. 

1969.  Where  final  judgment,  vacating  or  annulling  letters -patent,  is 
'  in  an  action,  brought  as  prescribed  in  the  last  section,  the  attorney- 
moBt  cause  a  copy  of  the  judgment-roll  to  bo  forthwith  filed  in  the 
of  the  secretary  of  State ;  who  must  make  an  entry,  in  the  records  of 
leommiasioners  of  the  land  office,  stating  the  substance  and  effect  of  the 
it,  and  the  time  when  the  judgment-roll  was  filed.    The  real  prop- 
granted  by  those  letters-patent,  may  thereafter  be  disposed  of  by  the 
irs  of  the  land  office,  as  if  the  letters-patent  bad  not  been 


I960.  Immediately  after  making  the  entry  prescribed  in  the  last  see- 
the aecretary  of  State  must  transmit  a  certified  transcript  thereof  t<. 
elerk,  or  the  roister,  as  the  case  requires,  of  each  county,  in  which 
real  property  affected  by  the  judgment  is  situated.  The  clerk  or  regis- 
'mnst  file  it ;  and,  if  the  letters-patent  are  recorded  in  his  office,  he  must 
I  tiie  contents  of  the  transcript  in  the  margin  of  the  record. 

ARTICLE  THIRD. 

lOB  ▲  Fm,  PSNALTT,  OR  FORTEITUBE,  OR  UPON  A  FORFKITKD  ReOOG 

NIZANCE. 


When  action  cannot  bo  main- 
tained. 

Action  for  forfeiture,  etc. 

Money  recovered ;  how  disposed 
of. 

Certain  proceedings  in  the  ac- 
tion r^alated. 


S  19($5.  Becognizance  ;  how  forfeited. 

19G6.  Action  ou  recoguizuuce. 

1907.  Money  received   by  diHlrict-at 
torney ;  how  disposed  of. 

1968.  District-attorney   to  render  ac- 
count. 


j,|  1961.  Whenever,  by  the  decision  of  the  general  term  of  the  supreme 
^hii,  or  of  a  superior  city  court,  a  construction  is  given  to  a  statute,  an 
done^  in  good  faith,  and  in  conformity  to  that  construction,  after  the 
was  made,  and  before  a  reversal  thereof  by  the  court  of  appeals, 
fsr  valid,  that  the  party  doing  it  is  not  liable  to  any  penalty  or  for- 
lor  an  act  that  was  adjudged  lawful  by  the  decision  of  tha  court 
Bat  this  section  does  not  control  or  affect  the  decision  of  the  court 
[^p«d8,-upon  an  appeal  actually  taken  before  the  reversal. 

1962>  Where  real  or  personal  property  has  been  forfeited,  or  a  peu- 

inourred,  to  the  people  of  the  State,  or  to  un  officer,  for  their  use,  pur- 

to  a  provision  of  law,  the  attorney-general,  or  the  district-attorney 

county  in  which  the  action  is  triable,  must  bring  an  action  to  recover 

pxoperty  or  penalty,  in  a  court  having  jurisdiction  thereof.     Where  the 

court  and  a  justice's  court  have  concurrent  jurisdiction  of  the  ac- 

il  may  be  brought  in  either,  at  the  election  of  the  attorney-general  or 

irney.      A  recovery  in  such  an  action  bars  a  recovery,  in  any 

ggtifflB,  brought  for  the  same  cause. 
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^  1963.  Honey  recorered  in  iilcb  an  action,  which  is  oototht 
cisl]j  gratitiHl  cr  approprml«d  bj  luvr,  must,  nlieti  collected,  be  pa 
treuBur?  of  the  State. 

g  1964.  Seotioas  oue  thousand  eight  hundred  aiid  alnetv-wTi 
(housaad  eight  huudred  and  ninety-eight  of  this  aut  apply  to 
brought  aB  prescribed  in  the  Jast  two  Bectionn. 

§  1966.  Whera  the  conditjou  of  a  recognizance  is  broken,  li 
the  oaart,  directing  the  proHecutiun  of  the  recognizance,  is  a  auS 
feilure  thereof. 

g  1966.  Where  a  raoognizance  to  (he  people  ix  forfeited,  th 
attorney  of  the  county  in  which  it  wax  taiten,  niu.'<t,  unless  (be  cc 
viae  directs,  forthwith  bring  an  action  to  recover  the  penalty  then 
not  oeceBsary,  in  such  an  action,  (o  allege  or  prove  any  damages, 
of  the  breach  of  tbe  condition  ;  but  where  the  people  are  entitlet 
ment  therein,  they  must  have  judgment  absolute,  for  tbe  pen* 


g  1967.  Within  thirty  days  after  a  diatrict-altorney  receivea  i 
money  upon  a  recognizance,  or  for  n  penalty  or  forfeLture,  belong 
county,  he  must  pay  it  to  the  county  treasurer  of  his  county,  dedt 
his  necessary  disbursements;  eicepS  that,  where  he  does  uot  rent 
compensation,  a  salary  flted  pursuant  to  law,  the  county  court  u 
order  entered  in  its  minutes,  allow  him  to  retain  also  a  sum,  iipeci 
order,  for  hia  reasonable  coats  and  eipensea,  and  a  reasonable  coi 

g  1968.  Each  district-attorney  must  render  to  (he  first  term  nt 
court  of  hia  county,  held  in  each  calendar  year,  a  writwn  accoui 
by  his  affidavit,  of  all  actions  brought  by  him  upon  recogoisanc 
penalties  iir  forfeitures  belonging  to  the  county,  or  to  the  State  ; 
proceedings  therein ;  of  nil  judgments  recovered  by  him  therein  ; 
money,  collected  by  him  from  auy  person,  belonging  to  the  count 
State.  This  section  applies  to  a  district-attorney  who  baa  gone  on 
during  tbe  preceding  calendar  year. 

ARTICLE    FODETH. 

CERUIN  AcTIOHB,  rODHDBD  CPOS     THK     SpOLIiTlOB,  OB    OTBIil  UlS 


1073.  Honey,  damages,  etc..  vest  in  1070.  Atlomey-esueral  mp 

g  1969.  Whera  any  money,  funds,  credits,  or  other  prop 
ir  owned  by  the  State,  or  held  or  owned,  officially  or  olhenrise 
behalf  of  a  governmental  or  other  public  interest,  by  a  domestiu 
or  other  public  corporatioo,  or  by  a  board,  officer,  cuatodii 
or  agent  of  the  State,  or  of  a  city,  county,  town,  village,  or  oth 
subdivision,  department,  or  portion  of  the  State,  baa  heretofore 
hereafter,  without  right  obtained,  received,  converted,  or    disp 

for  no  ubtaining,  receiving,  vayi"ft.  tonverting,  or  disposing  « 
bath,  tamy  be  maintained  lij  lUo  vco^Xe  oV  >Xi6  a\«.'*,  Va.  ir 
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Stite  having  jurisdiction  thereof,  although  a  right  of  action,  for  the  sam* 
cuMfl^  exists  by  law  in  some  other  publio  authority,  and  whether  an  action 
tberefor,  in  favor  of  the  latter,  is  or  is  not  pending,  when  the  action  in  favor 
of  the  people  is  commenced. 

i  1970i  Where  an  aetion  is  commenced  by  the  people,  for  a  cause  speci- 
Bed  in  the  last  section,  the  court  in  which  it  is  brought  may,  upon  the 
kpplioation  of  any  party  thereto,  grant  an  order  staying  proceedings  in  any 
yther  action,  brought,  for  the  same  cause,  in  the  same  or  any  other  court  of 
he  State,  by  a  public  authority,  other  than  the  people ;  and,  if  necessary 
V  proper,  it  may  vacate  any  order  or  interlocutory  judgment,  made 
ir  rendered  in  such  an  action ;  and  it  may,  by  the  same  onler,  or  by  a  sub- 
eqnent  order,  granted  upon  the  application  of  any  party  to  either  action, 
liiect  that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party  to 
be  actioa  commenced  by  the  people. 

§  1971.  The  people  of  the  State  may  commence  and  maintain,  in  their 
WD  name,  or  otherwise,  as  is  allowable,  one  or  more  actions,  suits,  or  other 
xdicial  proceedings,  in  any  court,  or  before  any  tribunal,  of  the  United 
tites,  or  of  any  other  state,  or  of  any  territory  of  the  United  States,  or  of 
By  foreign  country,  for  any  cause  specified  in  the  last  section  but  one. 

%  1972.  Upon  the  commencement,  by  the  people  of  the  State,  of  any 
slioii,  snit  or  other  judicial  proceeding,  as  prescribed  in  this  article,  the 
itire  cause  of  action,  including  the  title  to  the  money,  funds,  credits,  or 
dier  property,  with  respect  to  which  the  suit  or  action  is  brought,  and  to 
le  dunages  or  other  compensation,  recoverable  for  the  obtaining,  receipt, 
lyment,  conversion,  or  disposition  thereof,  if  not  previously  so  vested,  is 
■naferred  to,  and  becomes  absolutely  vested  in,  the  people  of  the  State. 

1 1973*  The  people  of  the  State  will  not  sue  for  a  cause  of  action,  spe« 
led  in  this  article,  unless  it  accrued  within  ten  years  before  the  action  is 
■onanced. 

{  1974.  Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
nple,  as  prescribed  in  this  article,  may,  by  the  final  judgment  therein,  or 
pa  subsequent. order,  direct  that  any  money,  funds,  damages,  credits,  or 
ber  property,  recovered  by,  or  awarded  to,  the  plaintiff  therein,  which,  if 
•I  action  had  not  been  brought, would  not  have  vested  in  the  people,  be 
qposed  of,  as  justice  requires,  in  such  a  manner  as  to  re-instate  the  lawful 
Vfeody  thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the  ob- 
tti  and  purposes  for  which  the  were  authorized  to  be  raised  or  procured ; 
kr  paying  into  the  State  treasury,  out  of  the  proceeds  of  the  recovery,  all 
MDMB  incurred  by  the  people  in  the  action. 

)  1976.  Any  corporation,  board,  officer,  custodian,  agency,  or  agent, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
department,  or  portion  of  the  State,  which  was  not  a  party  to  an 
brought  as  prescribed  in  this  article,  and  which  claims  to  be  entitled 
custody  or  disposition  of  any  of  the  money,  funds,  damages,  credits, 
property,  recovered  by,  or  awarded  to  the  plaintiff,  by  the  final 
mi  in  the  action,  or  any  of  the  proceeds  thereof,  and  not  disposed  of 
•cribed  in  the  last  section,  present,  at  any  time  after  the  actual  ool- 
A  of  the  money,  and  its  payment  into  the  State  treasury,  or  the  actual 
It  of  the  property  by  the  people,  to  the  supreme  court,  at  a  special 
heraof  lield  in  the  county  of  Albany,  a  verified  petition,  seUm^  totWv 
nUf  mad  praying  for  the  reVief  to  which  bo  or  it  is  eutitVe^.  ^o\ac(&  oV 
yiplieatioD  Miui  *  oopf  of  the  petition  must   be  served  upon  W\e  «L\.\At- 

r 


ACTIONS  BY  THE  PEOPLS. 


Bnal  ordn,  lu    I 


I 
I 


!   Def-genanil,     Upon  the  hvitriiig  the  aourt  tnuy  make  sach  a 
1    justice  require H,  for  the  dinpoBitioa    of    the    monej  or    other  prop«nj,ii 
iprHHCiibed  in  the  last  eectioD. 

1 1976.  The  QttoTuey-geuernl  must  oommericc  un  actiuu,  suit,  oi  olbtt 
Judicisl  proceediag,  oa  prescribed  in  thia  irtiule,  whenever  he  dc«»ia  II  Ik 
'"le  interest  of  tte  people  of  the  Slste,  bo  to  do ;  or  irbeaevar  ha  U  u  It 
leted,  in  writing,  bj  the  governor. 

ARTICLE  PIFTO. 
AcTioH  TO  Kiaovut  Profeiitt  . 


meul   ^r  red)   property,  et-  kuown  clsimnnts. 

uial  or  judgmeDL,  Jand  office. 

19TS.  When  uoknoim  clsiminta  may  I9B£.  AcUoD  to  recover  perwul  pnr- 

be  made  defeDdaati.  erty  forleiccd  lot  inupti. 
§  1977.  Whenever  the  Bttoraef-geDeial  Ims  good  reason  to  believa,  lU 
the  title  to,  oi'  ngbt  of  posseEston  of,  any  ival  property,  baa  vested  ift^ 
people  of  the  State,  by  escheat,  or  by  oouviutioD  or  ODlluwry  for  tnuoii, 
. ^.jj^ji  pf  ejectment,  to  recover  the  propertj. 


g  1978.  The  a ttorne;- general  mii^t  cause  a  notice,  specifying  theni 
of  the  parUes,  and  the  object  of  the  action,  and  containing  a  brief  d«* 
(ion  of  the  pruperl}'  atfeutrd  thereby,  to  be  published  in  tLe  new^ipK 
printed  nt  Albany,  in  which  legal  noticca  are  required  to  be  publiabrf, !"» 
nenepaper  published  in  the  city  of  New  York,  nnil  in  it  newapnper  | 

in  each  county  in  which  uqj  part  of  the  property  Ib  situtitcd,  at  I ^^^ 

in  each  week,  for  twelve  succttuivc  weeks,  before  itti  is^ue  of  fagt,  joJMlb 
the  action,  is  brought  to  trial;  or,  where  judgmecE  is  reodcred  theraEir'^ 
faTor  of  the  plaintiff,  otherwiBe  than  upon  the  trial  of  an  iaei 
before  final  judgment  is  rendered. 

§  1979.  If  the  properly  ia  not  occupied,  and  no  person  ia  known  Ui 
Bttorney-geoeral,  aa  daimiiig  title  thereto,  the  defcnilant  or  defendanor 
be  de^gnated  nn  "  unknown  claimants,"  without  any  other  descriptiOB. 
■U  other  respects,  eectionfour  hundred  and  fifiy.oueof  this  act  appliwl 
action,  in  which  the  defendaut  or  defendants  are  thus  designated. 

g  1980.  Where,  in  an  action  of  ejectment,  to  recover  propertft 
to  M  escheated,  brought  as  prescribed  in  the  last  section,  &aa1  judg~ 
favor  of  the  people  h  rendered  against  unknown  chumants,  and 
property  recovered  thereby  is  afterwards  sold  aud  oouveyed,  under  thed 
tionof  (be  commissioners  of  the  land  offlci',  the  judgment  is  concli 
upon  the  title  of  that  property,  na  against  all  persons,  except  thaw  I 
eonunence  an  action  of  ejectment  for  the  recovery  thereof,  or  of  a  | 
thereof,  within  five  years  after  the  Hnal  judgment  was  rendered  ta  I 
action  in  favor  of  thv  people,  aod  the  judguieut-roll  was  filed  th«i 
But  section  three  hundred  and  seventy-five  of  this  act  applies  tot 

Ji  1931.  The  attorney-general  must,  from  time  to  time,  make  an. 
the  oommissioncrB  of  the  laud  office,  of  all  real  propeny  recovend  Ig  ■ 
pevple,  in  any  action  brouglit  pursuant  to  this  artiele. 

§  1983.  Where  personal  property  is  forfeited  to  the  people,  tt| 

viciioa  or  ontlawrj  for  treaBon,  Ite  aWiwiw^-epneTal  mast  briu 

ymaintaia,  u  aotion  t«  recover  Ae  •ame,  ot  ait  ■<«jae  >:dw):,1  ,  t' 
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>imded  apon  the  forfeiture,  as  might  be  maintained  bj  a  private 
rho  had  acquired  title  to  the  property. 

ARTICLE  SIXTH. 

JISOUB    PbOTISIONS,    BXLATINO    to    AonONS,    KTO.,   Uf     BlHALF    Of 

TBI  PkOPLK. 

ire  facUus,  quo  warranto,  etc.,  corporation  and  ararpen  of 

kboliahed.  franchise. 

ttions  to  be  bronght  in  the       %  1968.  Joinder   of   caases    of    action 

name  of  the  people.  against  same  person. 

dgment  for  costs  may  be  taken  1989.  Consolidation  of  actions  against 

igainst  the  people.  several  defendants. 

ilator  :  when  to  be  Joined  as  1990.  When  people,  monicipal  corpo- 

plaintiff  ;    compensation    of  ration,  etc.,  not  required  to 

attorney-general.  S^ve  security. 

Hste ;   how   collected  against 

).  The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
iformation  in  the  nature  of  quo  warranto,  hare  beeUv  abolished, 
if,  formerly  obtained  by  means  of  either  of  those  writs,  may  be 
by  action,  where  an  appropriate  action  therefor  is  prescribed  in 

I 

L  An  action,  brought  as  prescribed  in  this  title,  except  an  action 
r  a  penalty  or  forfeiture,  expressly  given  by  law  to  a  particular 
ust  be  brought  in  th«  name-  of  the  people  of  the  State  ;  and  the 
gs  therein  are  the  same,  as  in  an  action  by  a  private  person,  except 
'iee  specially  prescribed  in  this  title. 

5.  Where  judgment  is  rendered,  or  a  final  order  is  made,  against 
le,  in  a  civil  action  brought,  or  special  proceeding  instituted,  in 
le,  by  a  public  officer,  pursuant  to  a  provision  of  laW,  it  must  be  to 
effect,  and  in  the  same  form,  as  against  a  private  individual,  who 
like  action,  or  institutes  a  like  special  proceeding,  except  as  other- 
sially  prescribed  by  law.  But  an  execution  shall  not  be  issued 
le  people. 

>.  Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
i  this  title,  on  the  relation  or  information  of  a  person,  having  an 
Q  toe  question,  toe  complaint  mast  allege,  and  the  title  of  the  ac- 
;  show,  that  the  action  is  brought  upon  the  relation  of  that  person, 
case,  the  attorney-general  must,  as  a  condition  of  bringing  the 
quire  the  relator  to  give  satisfactory  security  to  indemnify  the 
rainst  the  costs  and  expenses  thereof.  Where  security  is  so  given, 
ley-general  is  entitled  to  compensation  for  his  services,  to  be  paid 
lator,  in  like  manner  as  the  attorney  and  counsel  for  a  private 

K  Where  final  judgment  in  an  action,  brought  as  prescribed  in 
is  rendered  against  a  corporation,  or  persons  claiming  to  be  a  cor- 
the  court  may  direct  the  costs  to  be  collected  by  execution  against 
e  persons  claiming  to  be  a  corporation  ;  or  by  warrant  of  attach- 
other  process,  against  the  person  of  any  director  or  other  officer  of 
ration. 

L  Where  two  or  more  causes  of  action  exist,  in  favor  of  the  people, 
he  same  person,  for  money  due  upon,  or  damages  for  Che  non-  . 
ace  of,  one  or  more  contracts  of  the  same  nature,  the  attorney- 
iu8l  join  all  those  causes  in  one  action. 

K  Where  two  or  more  actjons,  brought  m  beVkakl  ol  \^kA  ^«ni^^ 


;T  iTE  WEnS  GENERALL1 

npon  Lbe  same  mortgai;e  or  otber  coDtiai:t,  nro  pcniliiig  :igiilijat  Mp 
feuilaalB,  cJaimiag  or  defeii<]ing  under  the  snme  tills,  the  Mtome; 
must,  upon  the  request  of  tliu  ileft-iidimtB,  o&uae  them  to  be  con: 
iota  one  actioD ;  sad  onlr  ooe  bill  oC  uosts  can  be  taxed  uguoBl 
fendants. 

§  1990.  Ench  provision  of  thia  act,  requiring  a  part;  to  give 
(or  the  purpose  of  procuHng  an  order  of  arrest,  mi  iujuncljoa  oc 
waimnt  of  atlactiment,  or  sb  a  condilioQ  of  obtaining  anj  other 
Inbing  anjr  proceeding  j  or  alloning  the  court,  or  a  judge,  to  requ 
security  to  be  given  ;  ia  to  be  oooatrued,  na  excluding  an  action  br 
tbe  people  of  the  Stale,  or  bv  a  domeatio  municipal  corporation; 
public!  offlccr,  in  behulf  of  tbe  people,  or  of  such  a  corporation 
where  (be  seoarit;,  to  be  given  in  sadb  aa  action.  Is  speeially  r^ 
the  proyJaion  io  qnestlon  ;  but  in  any  action  in  which  it  domestic  m 
corporation,  or  a  public  officer  In  behalf  of  sucb  corporotioa,  shit 
the  foregoliig  provislonB  of  this  sectioa,  eicoused  from  Kivlng;  see 
procuring  an  order  of  arroat.  an  order  of  injunction  ore  wBrrant  el 
ment,  such  corporetion  shall  bo  liable  for  all  dama.giis  that  mi 
sustained  by  the  opposite    party  by  reason   of  silch  an  order  o 

to  an  undertiiiing;  would  Uavt  been,  if  svich  an  undertaking  had  b« 
TITLE  n. 
J^/eeial  proettdings  iruliluled  bj/   StaU  wriL 

Utidii  1.  Proilgjana  iMlIcable  to  two  or  more  State  wrlta. 

B,  Tlio  wttt  or  liiheaB  cnrpo?,  to  briqg  up  s  nerson  to  toitify. 
3.  The  nriloniDbFS8corpDS,and  the  writ  of  certiorari,  to  mqnlr 

«.  The  writ  of  maEdsmaa. 
B.  The  writ  Dlprohibitioii. 

7.  The  UTlI  of  certiorari,  to  rerlew  the  dolcimluillon  of  an  liU 
ARTICLE  FIRST. 

PEOTISIONB  jlPPtlOiBUB  TO  TwO  Oil  HOBS  STATK  WMW, 
S  IMt.  Btale  write  ennmcrated.  fcea  and   nndartakl: 

1B09.  IV}  be  nederHuil  uT  court,  mrfiTrrNl 

KM.  Slate  writ  St  the  Ineljuice  of  the       i 


ISIM.  Balstor,  when  joined  with  pei 

ule  ;  partiHB,  tiow  Btylfd. 
19H.  Partli 


ties  may  njrioar  bj  attorney, 
iwance  lo  be  inreried   and 

ed. 

irder  ;  certain  proceedlnga 


1  conceal*  Tiltu 


ISM.  How  eemd. 
WOO.  Habeai    coipna,   how    aeired  \ 

g  1991.  The  writ  of  habeas  corpus  lo  bring  up  a  person  to  t««til 

answer ;  tht  writ  of  bubeaa  corpus,  and  the  writ  of  certiorari,  It 

I         into  tbe  cause  of  detention  ;  the  writ  of  mandamus  ;  the  writ  of 

tion  (  the  writ  of  assessment  of  dHmages,  which  is  substituted  for 

heretofore  known  aa  the  writ  of  ad  iiuod  damnum  ;  and  the  writ  •! 

ran  to  reriew  the  detennination  of  an  inferior  tribunal,  whioh  nut;  I 

«he  writ  of  review,  ahall  hereafter  be  stjled,  collectiyely.  State  writa 

^  1992.  A  State  writ  must  be  issued  under  the  aeal  of  tlM  D 

which  it  ia  awarded.     Wbeve  >t  iB  nWoviiii  \yj  t.  iudge  out  of  ooori 

retaraablo  before  n  court  ol  record, 'rtniaal.V»'w»i6iTOi4CT'*«Md 

,   cvan  before  whigli  it  is  rolutnaWe.    VJVwis'ft'iBtBXaiiu.yi^  VA™ 

I  out   of  court,  or  befora  a  bodj  or  Wft>mii\,  ol^i«'  '■'a™  »  «"^  ^ 
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most  be  issued  under  the  seal  of  the  supreme  court.  Where  the  seal  of  the 
Bnpreme  court  is  to  be  used,  as  prescribed  in  this  section^  it  may  be  the  seal 
of  the  county  wherein  the  writ  is  awarded,  or  wherein  it  is  returnable. 

g  1993*  Where  a  State  writ  is  required,  in  an  action  or  special  proceed 
iog,  civfl  or  criminal,  to  which  the  people  are  a  party,  or  in  which  they  are 
intefMted,  it  may  be  awarded  apon  the  application  of  the  attorney-general, 
w  of  the  district-attorney  having  charge  of  the  action  or  special  proceeding ; 
indthe  indorsement  of  the  allowance  thereof  must  state,  that  it  was  issued 
opoa  such  an  application. 

§  199^  A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
Stats ;  but  where  it  is  awarded  upon  the  application  of  a  private  person,  it 
■Q«t  show  that  it  was  issued  upon  the  relation  of  that  person.  The  officer 
ir  other  person,  against  whom  the  writ  is  issued,  shall  be  styled  the  def end- 
ut  therein. 

§1996.  The  parties  to  a  special  proceeding,  instituted  by  State  frrit, 
Bay  appear  by  attorney,  with  like  effect  as  in  an  action  brought  in  the 
miMeme  court ;  but  a  return  to  such  a  writ  must  be  made  under  the  hand 
if  the  defendant,  except  in  a  case  wiiere  it  is  otherwise  specially  prescribed 
>7  law,  or  where  the  court  or  judge,  for  good  cause  shown  by  affidavit, 
)tlierwi8e  directs.  Where  the  attorney-general  or  the  district-attorney  does 
K>t  appear  for  the  people,  the  attorney  for  the  relator  is  deemed  also  the 
ittoroey  for  the  people. 

$1996.  The  presiding  Judge  of  a  court,  by  which  a  State  writ  is 
iwarded,  or  the  judge  who  allows  such  a  writ  our  of  court,  as  the  case  may 
M,  mast  sign  an  allowance  thereof  indorsed  thereupon,  stating  the  date  of 
he  allowance. 

# 

§  1997.  The  final  determination  of  the  rights  of  the  parties  to  a  special 
vooeeding  instituted  by  State  writ,  is  styled  a  final  order.  The  provisions 
I  this  act,  relating  to  amendments,  motions,  and  intermediate  orders,  in  an 
etion,  are  applicable  to  similar  acts  in  such  a  special  proceeding ;  except 
rhere  speciaJ  provision  is  otherwise  made  therein,  or  where  the  proceeding 
i  repugnant  to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
Dder. 

§  1998.  Except  where  special  provision  is  otherwise  made  in  this  act,  a 
tate  writ  may  be  made  returnable  forthwith,  or  on  a  futuie  day  certain,  ae 
leease  requires. 

g  1999.  Except  where  special  provision  is  otherwise  made  in  this  act,  a 
tate  writ  must  be  personally  served,  in  like  manner  as  a  summons,  issued 
It  of  the  supreme  court ;  and  each  provision  of  this  act,  relating  to  the 
monal  service  of  such  a  summons  upon  a  defendant,  applies  to  the  scr- 
ee of  a  State  writ 

§  2000.  A  writ  of  a  habeas  corpus  can  be  served  only  by  an  elector  of 
li  State.  Where  the  prisoner  is  in  custody  of  a  sheriif,  coroner,  consta- 
ta,  or  marshal,  the  service  is  not  complete,  unless  the  person  serving  the 
rit  tenders  to  the  officer,  the  fees  allowed' by  law  for  bringing  up  the  pris- 
wr,  and  delivers  to  him  an  undertaking,  with-  at  least  one  surety,  in  a  sum 
teeified  therein,  to  the  effect,  that  the  surety  will  pay  the  charges  of  car- 
ing back  the  prisoner,  if  he  shall  be  remanded ;  and  that  the  prisoner 
m  not  escape  by  the  way,  either  in  going  to,  remaining  at,  or  returning 
pat  the  place  to  which  he  is  to  be  taken.  The  sum  so  specified  must  b^ 
I  least,  twice  the  sum  for  which  the  prisoner  is  detained,  \t  \ve\^  ^^\.'a\ii<QAi 
9ktpedSoBam  of  money ;  if  Dot^  it  must  be  one  Ihoueand  ^o\\QiX%. 

^^OOJL  A  ooart  or  a  judge,  allowiDg  a  writ  of  habeas  coxpxiB,  ^tec^^  X» 
~  other  than  «  Mberift,  coroner,  constable,  or  mm.rm\ia\ia»l>^'^^ 
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It  hiB  diMratioQ,  requirt;  ihe  applioaat,  m  order  to  tender  the  sartioe  tbi 
complete,  to  puj  ihe  i^hnrges  of  bringing  u.;  tbc  prisoner,  lu  th*I  ok 
uuauut  of  [he  I'linrges,  not  to  exceed  the  fees  alloneJ  bj  Ian  lo  i  lb 
for  a  aimilar  aervii»,  muat  be  specilieil  in  tlie  oertificate  allowing  tbe  M 

§  20O2.  Tbe  lut  tiFo  efictiona  are  not  applicable  to  a  cbw,  irber* 
writ  it  alloned  upon  the  uppliuution  of  the  altorDej'-geueral,  or  a  dltt 
tttorne;. 

^  2003.  A  writ  of  habeas  corpus  or  of  certiorari,  issued  oa  pmcribe 
article  second  or  ai'tiule  third  of  thin  title,  niaj  be  served  by  delireri^ 
tlie  person  to  whom  it  is  direuCed.  II  he  cannot  be  found,  with  du 
gence,  it  ma;  be  served,  b;  leaving  it,  at  the  jail  or  other  place  in  wbid 
prisoner  is  conSned,  with  unj  under  officer,  or  olber  person  of  prQ|H> 
bsviog  ohargfl,  for  Itae  time,  of  the  prisoner,  and  pajing  or  tendering  U 
tbe  fees  or  tharges  for  bringing  up  the  prisoner.  If  Ihe  person,  upon  « 
the  writ  ought  to  be  served,  beeps  himself  concealed,  or  refuses  aduiilt 
to  tbe  person  attempting  (o  serve  it,  it  maybe  served  tiy  nlfliitig  B 
conspicuous  place,  on  the  outside,  either  of  his  dwelllDg-bonie,  orot 
place  where  tbe  priaoocr  ia  confined.  In  that  case,  the  service  is  coop 
without  leadering  tbe  fees  or  cLarges  for  bringing  up  tbe  prisoner, 

g  2004.  A  sheds,  coroner,  constable,  or  marshal,  upon  whom  omd) 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  iu  this  article^l 
obey  and  make  return  to  the  ivrit,  according  10  the  exigency  Ibtl 
wliether  it  is  directed  to  him  or  not.  Any  other  person,  upon  whun  i 
»  writ  is  Mtved,  having  the  custody  of  the  Individual  for  whose  bond 
was  issnad,  must  obey  and  execute  i^  according  to  the  commiind  thei 
without  requiring  any  bond,  or  the  payment  of  aoy  charges,  except  too 
are  speciSed  in  the  certificate  allowing  the  writ. 

%  3006.  A  person  upon,  whom  a  writ  of  certiorari,  issued  al  prttOf 
in  this  title,  is  served,  must,  ia  like  manner,  upon  payment  or  lenderDl 
feM  allowed  by  law  for  making  a  return  to  the  writ,  and  for  copying 
warrant,  or  other  process  or  proceeding,  to  be  snneied  thereto,  otaf 
retam  tbe  writ,  according  lo  the  exigency  thereof. 

§3006,  Where  a  writ  of  habeas  corpus  ia  returnable  on  a  day  Ml 
tbe  Ktom  must  be  made  at  tbe  time  and  place  specified  theieiiL  VI 
(UChawritis  rBturnnble  forthwith,  at  a  place  within  twenty  mite •! 
plaoa  of  service,  the  return  must  be  made,  and  the  prisoner  moM  b( 
duced,  vitbin  twenty-four  houra  after  service ;  and  the  like  time  lUI 
allowed,  for  each  additional  twenty  miles. 

g  2007.  For  non-payment,  upon  demand,  of  tbe  cuati  awarded  tij  1 1 
order,  made  in  a  special  proceeding  instituted  by  State  writ,  except  *U 
peremptory  writ  of  mandamus  is  awarded,  after  the  issuiog  of  an  allMU 
inatldamas,  the  person  required  to  pay  the  same  may  be  puntdwd  t 
oontempt  of  the  court  awarding  them,  or  of  which  the  judge  awardi^l 
if  a  m«mher,  as  if  the  final  order  was  a  final  judgment  of  tbe  oourl 

ARTICLE    SECOND.  ' 

Tn  Wan  or  Hit 
I  SOW.  HsbfM  corpu.  U 
Mm.  Id.:  when  avowed  b/]u'd/a 
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1 2008.  A  ccmrt  of-  recot^  other  than  a  justice's  eoart  of  a  city,  or  a 
judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has  power,  upon 
Um  application  of  a  party  to  an  action  or  special  proceeding,  civil  or  crim- 
inal, pending  therein,  to  issue  a  writ  of  habeas  corpus,  for  the  purpose  of 
bringing  before  the  court,  a  prisoner,  detained  in  a  jail  or  prison,  within  the 
8tete,  to  testify  as  a  witness  in  the  action  or  special  proceeding,  in  behalf 
ef  the  apphcant. 

§  2009.  Such  a  writ  may  also  be  issued  by  a  justice  of  the  supieme  court, 
npoD  the  application  of  a  party  to  a  special  proceeding,  civil  or  criminal, 
M&diDg  before  any  officer  or  body,  authorized  to  examine  a  witness  therein. 
ID  a  ease  specnfied  in  this  section,  the  writ  may  also  be  issued  by  a  judge  of 
i  superior  city  court,  a  county  judge,  or  a  special  county  judge,  residing 
within  the  county  where  the  officer  resides,  beforef  whom,  or  the  court  or 
other  body  so  in  or  before  which,  the  special  proceeding  is  pending. 

S  2010.  Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
eoort,  upon  the  application  of  a  party  to  the  action,  pending  before  a  justice 
of  the  peace,  or  in  a  justice's  court  of  a  city,  or  a  district  court  of  the  city 
of  New  York,  to  bring  before  the  justice  or  court,  to  be  examined  as  a 
witness,  a  prisoner  confined  in  the  jail  of  the  county  where  the  action  is  to 
be  tried,  or  an  adjoining  county.  In  a  case  specified  in  this  section,  the 
writ  may  also  be  issued  by  a  judge  of  a  superior  city  court,  a  county  judge,  or 
a  ipecial  county  judge,  residing  within  the  county  where  the  justice  resides, 
•r  the  court  is  locat^,  or  the  prisoner  l»  confined,  as  the  case  may  be. 

§  2011.  [am^d  1880.]  A  writ  shall  not  be  issued,  by  virtue  of  either  of 
the  last  three  sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall 
H  be  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence  for  a 
felony ;  except  where  the  application  is  made,  in  behalf  of  the  people,  to 
bring  him  up  as  a  witness  on  the  trial  of  an  indictment,  and  then  only  by 
Md  in  the  discretion  of  a  justice  of  the  supreme  court,  or  a  judge  of  a  su- 
perior city  court,  upon  such  notice  to  the  district  attorney  of  the  county 
wherein  the  prisoner  was  convicted,  and  upon  such  terms  and  conditions, 
and  under  such  regulations  as  the  judge  may  prescribe. 

g  2012.  An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidavit,  and  must 
itite: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in  regard  to 
which  the  testimony  of  the  prisoner  is  desired ;  and  the  court,  or  body,  in 
or  before  which,  or  the  officer  before  whom,  it  is  pending. 

8. 'That  the  testimony  of  the  prisoner  is  material  and  necessary  to  th« 
applicant,  on  the  trial  of  the  action,  or  the  hearing  of  the  special  proceeding 
as  he  is  advised  by  counsel  and  verily  believes. 

S.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence  for 
Mooy. 

But  where  the  attorney-general  or  district-attorney  makes  the  application 
he  need  not  swear  to  the  advice  of  counsel. 

§  2013.  The  return  to  a  writ,  issued  as  prescribed  in  this  article,  miv< 
Kate  for  what  cause  the  prisoner  is  held ;  and  if  it  appears  therefrom,  tb  i 
Im  is  held  by  virtue  of  a  mandate  in  a  civil  action  or  special  proceeding,  n 
If  virtue  of  a  commitment  upon  a  criminal  charge,  he  must,  after  having 
Mtiiled,  be  remanded,  and  again  committed  to  the  priaon,  tcovi  ^^)2u(^  >tfi 
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^  3014.  kay  officer  to  whom  a  oril,  issaed  u  prescribed  m  Una 
It  deliTeied,  moBi  obey  the  Buoe,  sccording  to  Lhe  exigent  ibere 
iDtke  m  relum  thereto  BCuordinglji.     If  he  refosea  or  areola  w  to 

forfejte,  to  the  people,  if  tbe  writ  was  imued  upon  (be  appltCaUOD 
■ttornej-gsneiHl  or  a  diBtricl-itttoriiej,  or,  in  an;  otber  cbb«,  to  the  pi 
whose  application  the  nrit  was  iBsued,  Lhe  sum  u(  five  hundred  i 
But  where  the  priaooer  is  confined  nmier  a  aenteuue  to  death,  ■  rel 
that  effect  is  a  euffluient  obedience  to  tbe  iml,  without  pmducing  hi 
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imprisoned  or  restrained  in  bis  liber'/. 
Ibe  Scale,  for  anj  cause,  or  upon  any  preteoce,  is  antilled,  eioepl  in 
the  cases  specified  in  tbe  next  section,  to  n  writ  of  habeas  corput,  n 
of  ceriioiari,  as  prescribed  io  thle  article,  for  tbe  purpose  of  inqnltj 
Ibe  cause  of  the  imprisonment  or  restraint,  and,  in  a  case  pr«soribeil 
of  dalireriag  bim  tbeceftom.     A.  wiil  (A  ^iXtus  cDr^im  but  ha  Mn 
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WTfed  under  this  flection,  on  the  first  day  of  the  week,  commonlj  oidled 
Jooday ;  but  it  cannot  be  made  returnable  on  that  day. 

§  2016.  A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
lit  section,  in  either  of  the  following  cases : 

1.  Where  he  has  been  committed,  or  is  detained,  by  rirtue  of  a  mandate, 
Bsaed  by  a  court  or  a  judge  of  the  United  States,  in  a  case  where  such  courts 
tr  judges  have  exclusive  jurisdiction  under  the  laws  of  the  United  Stales, 
IT  have  acquired  exclusive  jurisdiction  by  the  commencement  of  legal  pro* 
eedings  in  such  a  court. 

8.  Where  he  has  been  committed*  or  is  detained,  by  virtue  of  the  final 
adgment  or  decree,  of  a  competent  tribunal  of  civil  or  criminal  jurisdic- 
ion;  or  the  final  order  of  such  a  tribunal,  made  in  a  special  proceeding, 
Bstitated  for  any  cause,  except  to  punish  him  for  a  contempt ;  or  by  virtue 
i  tQ  execution  or  other  process,  issued  upon  such  a  judgment,  decree,  or 
inil  order. 

§  2017.  Application  for  the  writ  must  be  made,  by  a  written  petition,      */ 
i^ed,  either  by  the  person  for  whose  relief  it  is  intended,  or  by  some  per- 
im  in  his  bdiialf,  to  either  of  the  following  courts  or  officers : 

1.  The  supreme  court,  at  a  special  or  general  term  thereof,  where 
^e  prisoner  is  detained  within  the  judicial  district  within  which  the  term 
I  held. 

i.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

t  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
ipreme  court  at  chambers,  being  or  residing  within  the  city  or  county, 
tore  the  prisoner  is  detained ;  or,  if  there  is  no  such  officer  within  that 
itj  or  county,  capable  of  acting,  or,  if  all  those  who  are  capable  of  acting 
nd  authorised  to  g^ant  the  writ,  are  absent,  or  have  refused  to  grant  it, 
len  to  an  officer,  authorized  to  perform  those  duties,  residing  in  an  adjoin- 
ig  county. 

§  2018.  Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
ivision  third  of  the  last  section,  without  the  county  where  the  prisoner  is 
stained,  the  officer  must  require  proof,  by  the  oath  of  the  person  applying, 
'  by  other  sufficient  evidence,  of  the  facts  which  authorize  him  to  act  us 
terein  prescribed ;  and  if  a  judge  in  that  county,  authorized  to  grant  the 
rit,  is  said  to  be  incapable  of  acting,  the  cause  of  the  incapacity  must  be 
ledally  set  forth.  If  such  proof  is  not  produced,  the  application  must  be 
mied. 

§  2019.  The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 

le  effect  that  he  believes  it  to  be  true ;  and  must'state,  in  substance  : 

1.'  That  the  person,  in  whose  behalf  the  writ  is  applied  for,  is  imprisoned, 

'  restrained  in  his  liberty  ;  the  place  where,  unless  it  is  unknown*  and  the 

Beer  or  person  by  whom,  he  is  so  imprisoned  or  restrained,  naming  both 

uties,  if  their  names  are  known,  and  describing  either  party,  whose  name 

onknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained,  by  virtue  of  anj 

dgment,  decree,  final  order,  or  process,  specified  in  section  two  thousand 

id  sixteen  of  this  act. 

8.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  according  to 

e  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is   by  virtue  of  a  mandate,  a  copj 

neot  must  be  annexed  to  the  petition ;  unless  the  petitioner  avers,  either, 

U  by  reason  of  tl\e  removal  or  concealment  of  the  priaonftt  \>«lot^  Wife  «c^ 

tfilimi,  a  demand  of  auch  a  copy  ooaid  not  be  made^  ot  \\i«kX  %\i<^  % 
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•iEDiiiiiii  una  made,  am 
iliiuer  or  other  persoi 
»?)■  waB  retuaeil. 

5.  If  the  imprisonment  ia  dleged  to  be  illegal,  the  petition  maal  slM 
In  what  the  aiJeged  il]e|;ulit;  [;oDsi8ts. 

e,  It  mast  Bpecit'j  wlietber  the  petitioner  applies  for  the  writ  of  bibm 
wrpua,  or  for  tbe  writ  of  vertioraii. 

§  2020.  A  court  or  a  judge,  authorized  to  grant  either  writ.  moM  gma 

it  witttout  dela;,  whenever  a  petitioD  therefor  is  presented,  as  presiHib«ilia 

the  foregoing  eectione  of  this  artiule,  unless  it  appears,  froia  thepebliu 

itself,  or  the  dooumenls  anneied  thereto,  that  the  petitiooer  is  prohibiwd 

by  law  from  prnBe(nitlng  the  writ.     For  it  Tiolutioo  of  ihh  section,  a  jndn 

H   or,  it  tbe  application  was  made  to  a  court,  eueh  loember  of  the  court.  ■»! 

^L  WsentS  to  tbe  Tiolation,  forfeits  to  the  priaoner  one  thonsauii  dollars,  to  bt 

^Breco*ered  by  an  action  in  his  name,  or  in  the  natue  of  the  petitioner  10  to 

^^t^  g  2021.  The  writ  of  habeas  corpus,  issued  as  preacritted  io  this  iclid^ 
^F'niugt  be  BiibsCBntiall}  in  the  following  form,  the  blanks  being  pnpirii 

■  filled  up ; 

^K         "  The  People  of  the  Stale  of  New  York, 

■  To  the  Sheriff  of,"  elc.  [or  "  to  A.  B."] 

"  We  conunand  you,  that  ynu  bars  the  body  of  0.  D.,  by  jou  imprlMMl 
and  detained,  as  it  is  said,  together  with  the  time  ajid  oause  of  snch  Impiii- 
onment  and  detention,  by  whatsoever  name  tlie  said  0.  0.  is  imllcd  <* 

charged,  before ,"  ["the  aapreme  court,  at  a  apecial  "  (or  "gai 

eral  ")  "  term  thereof,  to  be  held,"  or  "  E.  F.,  juBtiee  of  the  supreme  court," 

or  otherwise,  as  the  ease  may  be,]  "at ,  on  - — — — ^~" 

[or  "  immetliutcly  after  the  receipt  of  this  writ,"]  "  to  do  and  reeeid  olul 
shall  then  and  there  be  (.'oneidercd,  coni'eriiing  the  said  C.  D.  And  hin 
you  then  there  this  writ. 

"  WitnesB,  ,  one  of  the  justices  "  (or  "  judges  ")  "  of  lb« 

I  murt,"  [or  'county  jndge,"  or  otherwise,  as  the  case  ma;b<.]"<kl 
day  of  ,  in   the  year  eighteen  himtoJ 
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up: 

"  Tbe  Peiiple  of  the  Stat,  of  New  York, 
To  the  Sheriff  of,"  etc.  [or  "to  A.  B."] 

"  We  oominand  you,  that  yau  certify  fully  and  at  large,  to •' 

f"(he  supreme  court,  at  a  Hpeclal  "  (or ''general  ")"  term  ibereof.  to  bt 
nold,"  or  "E.  F.,  justice  of  the  supreme  court,"  or  otherwise,  as  th«(*« 

Tutj  be,]  "  at ,  on ,"  [or  "  immediately  »tl« 

tBB  receipt  of  this  writ,"]  "  the  day  and  cause  of  tbe  imprisoDmeot  of  C.  d 
by  you  detained,  aa  it  ie  said,  by  whatsoever  came  the  said  C.  D.  is  olM 
or  charged.    And  hKve  you  then  there  this  writ. 

"Witness, ,  oue  of  the  justices"  (or  '■  judges  ")  "of  ita 

sud  conrt,"  [or  "  county  judge,"  or  otberwiae,  a&  ihe  case  may  be,]  "tb 

day   of ,  in   the   Tear   eighteen   huDdnl 

•nd ," 

^  2033.   IF  application  for  eillior  writ  is  made  to  the  supreme  coarda 

joBtice  [hereof,  in  a  county  oilier  chp      '         '  -   -  .  -— 

couiiued,  tbe  writ  lusy  ba  ui»4a 
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Wxm  any  judge  authorized  to  grant  it,  in  the  county  of  the  imprisoLBMot 
or  confinement. 

§  2024.  The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of  the  follow- 
ing-cases: 

1.  If  the  person  having  the  custody  of  the  prisoner,  is  designated,  eithei 
by  his  name  of  office,  if  he  has  one,  or  by  his  own  name ;  or,  if  both  names 
are  anknown  or  uncertain,  by  an  assumed  appellation.  Any  person,  upon 
whom  the  writ  is  served,  is  deemed  to  be  the  person  to  whom  it  is  directed, 
aitfaoagh  it  is  directed  to  him  by  a  wrong  name  or  description,  or  to  another 
person. 

1  If  the  prisoner  directed  to  be  produced,  is  designatdd  by  name,  or 
olihenrise  described  in  any  way,  so  as  to  be  identified  as  the  person  in 
tended. 

§  2026.  Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
has  e?idence,  in  a  judicial  proceeding  taken  before  him,  that  any  person  U 
ille^y  imprisoned  or  restrained  in  his  liberty,  within  the  State ;  or  where 
my  other  judge,  authorized  by  this  article  to  grant  the  writs,  has  evidence, 
in  like  manner,  that  any  person  is  thus  imprisoned  or  restrained,  within  the 
county  where  the  judge  resides ;  he  must  issue  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  for  the  relief  of  that  person,  although  no  application 
therefor  has  been  made. 

§  2026.  The  person  upon  whom  either  writ  has  been  duly  served,  must 
lUSe,  plainly  and  unequivocally,  in  his  return  : 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at  any  time 
theretofore  or  thereafter,  he  had  in  his  custody,  or  under  his  power  or  re^ 
itraint,  the  person  for  whose  relief  the  writ  was  issued. 

2.  If  he  so  h^d  that  person,  when  the  writ  was  served,  and  still  has  him, 
the  authority  and  true  cause  of  the  imprisonment  or  restraint,  setting  it 
forth  at  length.  If  the  prisoner  is  detained  by  virtue  of  a  mandate,  or 
other  written  authonty,  a  copy  thereof  must  be  annexed  to  the  return,  and, 
vpon  the  return  of  the  writ,  the  original  must  be  produced,  and  exhibited 
to  the  court  or  judge. 

8.  If  he  so  bad  tiie  prisoner  at  any  time,  but  has  transferred  the  custody 
or'ifMtraint  of  him  to  another,  the  return  must  conform  to  the  return  re- 
ared by  the  second  subdivision  of  this  section,  except  that  the  substance 
of  the  mandate  or  other  written  authority  may  be  given,  if  the  original  ia 
no  longer  in  his  hands ;  and  that  the  return  must  state  particulariy  to  whom. 
It  what  time,  for  what  cause,  and  by  what  authority,  the  transfer  was 
uade. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless  he  is  a 
iwom  public  officer,  and  makes  his  return  in  his  official  capacity,  it  must  be 
▼erified  by  his  oath. 

§  2027.  The  person,  upon  whom  a  writ  of  habeas  corpus  has  been  duly 
lerved,  must  also  bring  up  the  body  of  the  prisoner  in  his  custody,  accord- 
ing to  the  coDunand  of  the  writ ;  unless  he  states,  in  his  return,  that  the 
[nisoner  is  so  sick  or  infirm,  that  the  production  of  him  would  endanger  his 
Ife  or  hig  health. 

§  2028.  Where  a  person,  who  has  been  duly  served  with  either  writ, 
sfosee  or  neglects,  without  sufficient  cause  show  a  by  him,  fully  to  obey  it, 
B  proflcribed  in  the  last  two  sections,  the  court  or  ^udg^e,  \:»elo\«  -^tXixOcv  <a 
iioai  h  IB  made  returnable,  upon  proof  of  the  due  A«r^\c«  \.\i«t«Ql^TKaix 
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forltairith  utixe  a  wirmnt  of  (tUcbment,  directed  generatlr  to  the  alxrilvl 
tnj  cuuniy  where  the  liellnquciit  may  be  foun^  ui-,  if  ibe  delmqeul  it* 
*beriff,  lo  idj  corDDec  of  his  caunly,  or  to  a  parLituiar  pec^on  spBoltll; 
■ppointed  to  eieuute  tbe  warruot,  md  designuLed'  Lbcictn ;  CDDUBindinl 
■ucb  officer  or  other  peraoo  forthwith  lo  apprehend  Che  delmquest,  Ud 
briag  him  before  the  court  or  judge.  Upon  the  delinqueut  t>eing  so  brtm^ 
up,  an  order  must  be  made,  committiug  liim  to  I'loie  custoilj  In  the  jiil  «l 
Ihe  county  !□  which  the  court  or  judge  in ;  or,  if  be  is  s  sheriff,  m  the  Jul 
ol  a  couDtj,  other  than  hiaown,  deBJgnated  in  the  order;  and,  iu^thneu^ 
.irithoat  b^g  allowed  the  liberties  of  tbe  jail,  Tbe  order  moxl  direct  ttit 
he  Btuid  commitled,  until  he  makes  return  to  tbe  writ,  osd  oompUea  «ilk 
anj  order,  wbiuh  muybe  mada  by  the  court  or  judge,  in  reUtioatolkl 
peraon  (or  wlioae  lehef  the  writ  waa  issued. 

g  2029.  Tbij  court  or  judge  ma;  also,  in  its  or  his  diacreljon,  it  Uul 
when  tbe  wsraot  of  attachment  ia  issued,  or  afteivarda,  issue  a  preetpl  W 
the  sberiff,  coroaer,  or  other  persoD,  to  whom  tlie  wuirant  is  direcleil,  oM' 
maoding  bim  forthwith  to  briug  before  the  court  or  judge  the  pentnfi* 
whose  benefit  the  writ  was  granted,  who  must  thereafter  remaiu  in  Ibl 
custody  of  the  olBcer  or  person  eiecutiug  tbe  precept,  uDtil  disohirgedi 
bailed,  or  remanded,  as  the  court  or  judge  dii'ects. 

g  2030.  Tlie   sheriiT,  coroner,  or  other  |>orsoa,  to   whom   a  wamud 
Mtachment  or  precept   is   directed,  aa   pruacrihed  id   eithi.r  of  the  Lull 
•ectioDS,  ma;,  in  the  eiiuiutioa  iberMtf,  call  to  hiB  aid  the  potrot  of  I 
oounty,aa  a  sbeiiEC  may  do,  io  tbe  execution  of  a  mandate  issued  tttm* 
court  of  record. 

§  2031.  The  court  or  judge,  before  which  or  whom  a  prisoner  is  bcwrfl 
'  by  rirtue  of  a  writ  of  hubcaa  corpus,  isauod  as  prescribed  ia  this  irlidQ 
must,  immediately  after  the  return  of  the  writ,  examine  into  the  I*J 
alleged  in  the  return,  aud  into  the  cause  of  the  iiDprisunmcnt  or  reatrwalO 
tho  prisoner!  ami  must  maltc  a  final  order  tu  dii^charge  him  tberefno,! 
no  tawlull  cauae  for  the  impriaonment  or  restrain,  or  for  the 
thereof,  ia  ahown  ;  whether  the  same  was  upoo  a  commitmeat  tor 
or  supposed  orinuaal  matter,  or  for  some  other  cause. 

§  2092.  The  court  or  judge  must  furthwiih  malte  a  final  order 
ihft  prisoner,  if  it  appeal's  that  ha  is  detained  io  custody  for  either  of  tlil 
fallowing  oauaee,  and  that  the  time  for  which  he  may  legally  be       •-'—*' 
ibas  not  eipired : 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the  tJsM 
Statea,  in  a  caae  where  such  courts  or  judges  have  exoluatre  jurisdkUM  < 
■  S.  By  virtue  of  the  fioal  judgment  or  decree  of  a  competent  tribmuL  ti 
civil  or  criminal  jurisdiction ;  or  the  final  order  of  each  a  tribunal,  m*'' 
a  Bpeoial  proceeding,  inallluted  for  any  cause,  except  tu  punish  bim . 
contempt ;  or  by  virtue  of  an  eieoution  or  other  proceas,  isauod  nptw 
a  judgment,  decree,  or  linal  order. 

S,  For  a  criminal  contEmpt,  de6ned  in  section  eight  of  this  act,  andtf<e 
cially  and   plainly  charged  in  a  commitment,  made  by  a  court,    "  — 
body,  having  authority  to  commit  for  the  contempt  so  chargud. 

2033.  If  it  appears  upon  the  return,  that  the  prisoner  ia  in  cusUdf  If 
le  of  a  mnndald  in  a  civil  cause,  he  can  he  discharged,  only  in  oMlI 
[    tbs  following  cases: 

^        1.  Where  the  juriadiction  of  the   court   whiuo,  or  of  the 
t  faaiwJ  Cbe  mandate,  hM  been  exceeded,  either  as  ti 
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i.  Where,  although  the  original  imprisonment  was  lawful,  yet  by  some 
!()  omission,  or  event,  which  has  taken  place  afterwards,  the  prisoner  has 
Kome  entitled  to  be  discharged. 

8.  Where  the  mandate  is  defective  in  a  matter  of  substance  required  by 
w,  rendering  it  Toid. 

4.  Where  the  mandate,  although  in  proper  form,  was  issued  in  a  case 
H  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under  the  man- 
ite,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree,  or  order 
i  court,  or  by  a  provision  of  law. 

S  203^  But  a  court  or  judge,  upon  the  return  of  a  wr:t  issued  as  pre* 
nbed  in  this  article,  shall  not  inquire  into  the  Icgahty  or  justice  of  any 
indate,  judgment,  decree,  or  final  order,  specified  in  the  last  section  but 
I,  except  as  therein  stated. 

§  2036.  If  it  appears  that  the  prisoner  has  been  legally  committed  for  a 
minal  offence,  or  if  he  appears,  by  the  testimony  offered  with  the  return, 
upon  the  hearing  thereof,  to  be  guilty  of  such  an  offence,  although  the 
nmitment  is  irregular,  the  court  or  judge,  before  which  or  whom  he  is 
nght,  must  forthwith  make  a  final  order,  to  discharge  him  upon  his  giv. 
;bail,  if  the ^ case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  him. 
bere  bail  is  given  pursuant  to  an  order,  made  as  prescribed  in  this  sec* 
D,  the  proceedings  are  the  same  as  upon  the  return  to  a  writ  of  certiorari, 
ere  it  appears  that  the  prisoner  is  entitled  to  be  bailed. 

i  2036.  Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  not 
led,  he  must  be  remanded  to  the  custody,  or  placed  under  the  restraint, 
m  which  he  was  taken,  unless  the  person,  in  whose  custody  or  under 
oee  restraint  he  was,  is  not  lawfully  entitled  thereto  ;  in  which  case,  the 
ier  remanding  him  must  commit  him  to  the  custody  of  the  officer  or  per- 
I  so  entitled. 

\  2037.  Pending  the  p^'oceedings,  and  before  a  final  order  is  made  upon 
return,  the  court  or  judge,  before  which  or  whom  the  prisoner  is  brought, 
7  either  commit  him  to  the  custody  of  the  sheriff  of  the  county  wherein 
I  proceedings  are  pending,  or  place  him  in  such  care  or  custody,  as  his 
I  and  other  circumstances  require. 

\  2038.  Where  it  appears,  from  the  return  to  either  writ,  that  the  pris- 

ir  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his  discharge  shall 

'  be  made,  until  notice  of  the  time  when,  and  the  place  where,  the  writ 

etomable,  or  to  which  the  hearing  has  been  adjourned,  as  the  case  may 

has  been  either  personally  served,  eight  days  previously,  or  given  in 

!h  other  manner,  and  for  such  previous  length  of  time,  as  the  court  or 

ge  prescribes,  as  follows : 

.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or  special  pro- 

ding,  to  the  person  who  has  an  interest  in  continuing  the  imprisonment 

Mtraint,  or  his  attorney. 

.  In  every  other  case,  to  the  district-attorney  of  the  county,  within  which 

prisoner  was  detained,  at  the  time  when  the  writ  was  served. 

or  the  purpose  of  an  appeal,  the  person  to  whom  notice  is  given,  as  pre* 

bed  in  the  first  subdivision  of  this  section,  becomes  a  party  to  the  spe> 

proceeding. 

2039.  A  prisoner,  produced  upon  the  return  of  a  writ  oC  Vv^\m^'&  ^cst- 
may,  under  oath,  den/  any  material  allegation  ot  t\ie  teVvxtii^  ox  \ea)l% 
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■Dj  kllegntioD  of  tact,  sliowing  either  that  his  imprisDiiment  or  dclcnUmll 
unlawful,  or  that  he  is  entitl^  lo  bia  dUcbargc.  Tbereupon  thei»uKa 
judge  mudt  pruutn^d,  in  a  BUDtmar^r  way,  to  hear  tlie  eviileDue,  prwinuil  U 
support  of  or  against  the  imprigcinmcnt  or  dotcnUon,  und  to  dispoee  ol  lb' 
prisoner  as  the  juitii.'e  of  ihe  cose  requires. 

g  2040.  Where  the  return  to  a  writ  or  habeas  uc  . 
prisoner  Is  so  aicl;  or  infirm,  that  tbe  prodocliou  of  liiin  nould  eDdang«rUl 
life  or  health,  and  the  reiuiu  ia  othcrwiae  satGciimt,  the  court  or  jndf^ili 
satisfied  of  the  truth  of  that  statement,  must  decide  upon  tbe  ietuni,ui' 
diapoee  of  tbe  matter,  aa  if  a  writ  of  uurtlorari  bad  been  iasued. 

§  2041.  Wliece  an  appliuatioa  ia  made  for  a  writ  of  habeas  i     . 
prescribed  in  thie  srtiole,  and  it  appears  to  tbe  court  or  judgs,  npM 
petition  and  the  documents  annexed  thereto,  that  the  uause  or  olIeaM, 
which  the  party  is  impi'iaoned  or  detaiued,  ia  not  bailable,  "  "  ''  "'  "" 
Drari  may  be  granted,  instead  of  a  writ  of  habeas  carpus,  m 
tion  bad  been  made  for  the  former  wric 

S  2042.  Cpon  the  return  to  hucIi  a  writ  of  certiorari,  the  court  atjtif 
before  which  or  whom  it  ia  returnable,  muat  proceed  as  upon  a  retanU 
writ  of  habeas  corpus,  and  must  hear  the  proofs  of  the  parties,  in  npfl 
of  oud  ugainat  the  return. 

§  2043.  It  it  appears,   that  the  prisoner  is  uulawfullj 
restrained  in  his  liberty,  Uie  court  or  judge  must  mnhe  a  final  oMff, 
:harging  him  forthwith.     If  it  appears  tbat  lie  is  lawfutlr  impriaom 
letained,  and  ia  Dot  entitled  to  be  bailed,  tbe  court  or  judge  muRt  m^ 
final  order,  dismissing  the  proceedings. 

g  3044.  N'ot withstanding    a    writ    of    certiorari    bos    been 
returned,  as  prescribed  in  thia  article,  the  court  or  judge,  before 
whom  it  ia  rotumable,  may  issue  a  writ  of  habeas  corpus,  which 
respects,  subject  to  (he  foregoing  provisions  of  this  article,  relating  MJ 
latter  writ.      If  tlie  court  or  judge  refused   a  writ  of  certiorari,  or,  upatt' 
return  thereof,  refuses  to  discharge  the  prisoner,  tbe  latter  ma;  olili^j 
is  entitled  to,  the  wi'it  oF  hHl>eas  corpus,  lu  prescribed  in  this  article. 

g  3046.  Jf,  upon  tbe  I'etum  to  a  writ  of  certiorari,  iaaued  as 
in  this  article,  it  appears,  that  tbe  perdun  imprieoned  or  detained  ia  M 
to  be  bailed,  the  uourt  or  judge  must  mahe  a  final  order,  filing  the  fi 
wbieh  he  is  to  be  admitted  to  bail ;  epecijjing  the  court,  utid  lb* 
ibereuf,  at  wliicb  he  is  required   to  appear ;  and  directing  liis  diadi 
upon  bail  being  given  accordiu)^,  as  required  by  law.     If  sutRcieut  k 
immediately  offered,  the  court  or  judge  must  take  it ;  otherniae,  blil 
be  given  afterwards,  ea  prescribed  in  the  neit  sifutiDD. 
Jif^     §  204G.  Upon  the  production  of  the  order,  or,  if  it  was  raadebj  ■< 
,' '    of  a  certiOed  copy  thereof,  to  a  jiutice  of  ibe  supreiae  court,  or  h 
county  judge  or  special  county  judge  of  the  county,  or  to  a  )udgeo(4l 
nor  city  court  of  the  city,  where  thu  prisoner  is  detained,  the  judgeiuMt 
the  recognizance  of  the  prisoner,  with  two  sureties,  in  the  sum  so  fin^l 
ditioiiod  tor  the  appearance  of  the  prisoner,  &a  prescribed   In    "    ~ 
Each  person,  offering  himself  as  a  surety,  must  show,  by  bis  □ 
satisfaction  ofthe  judge,  that  he  ia  a  householder  in  tbe  couDly, 
twice  the  Hum  in  which  he  is  required  to  Ije  bound,  over  and  atL. 
auada  against  him.     It  xa  not  neueiisiiry  tbat  the  prisoner  ahoulii 
L    pMVDQ  before  the  judge,  U>  auVita^^eil^e \!b«  itttninVuiuA'         ~ 


hi^ift 
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Mkaoirledged  by  the  prisoner,  and  certified,  in  ilke  inainier  m  a  deed  to  bt 
recorded  m  the'  oonnty. 

{  2047.  The  judge  must  immediaieiy  file  the  recognizance  with  the  clerk 
ftf  the  court,  before  which  the  prisoner  is  bound  to  appear.  He  must  also 
mtke  a  oertificate  upon  the  crder,  or  the  certified  copy  thereof,  to  the 
elect  that  it  has  been  complied  with.  Upon  production  of  the  certificate, 
the  prisoner  is  entitled  to  his  discharge  from  imprisonment,  for  any  cause 
■tited  hi  the  return  to  the  certiorari. 

^  2048.  The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
pnaoner,  made  as  prescribed  in  this  article,  may  be  served  in  like  mannei 
■e  an  injunction  order,  and  when  so  served,  it  may  be  enforced  in  the  same 
Ittnner  as  a  final  judgment  in  a  civil  action,  except  where  special  provision 
lor  its  enforcement  is  otherwise  made  in  this  act.  Where  Huch  an  order 
^incts  a  discharge,  upon  giving  bail,  the  service  thereof  is  not  complete  un- 
4wrv]oe  of  the  certificate,  or  other  proof  prescribed  by  law,  showing  that 
ImA  has  been  given,  as  required  thereby. 

§  2049.  Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
sonUd  in  this  article,  may  be  enforced  by  the  court  which,  or  the  judge 
whO)  mand  the  same,  by  attachment,  as  for  a  neglect  to  make  a  return  to  a 
writ  of  habeas  corpus,  and  with  like  effect.  A  person  guilty  of  such  dis- 
obedience  forfeits,  to  the  prisoner  aggrieved,  one  thousand  two  hundred  and 
Ifty  dollars,  in  addition  to  the  damages  which  the  latter  sustains. 

§2060.  A  prisoner,  who  has  been  discharged  by  a  final  order,  made 
l|mi  a  writ  of  habeas  corpus  or  certiorari,  issu^  as  prescribed  in  this  arti- 
cle, shall  not  be  again  imprisoned,  restrained  or  kept  in  custody,  for  the 
lune  cause.  But  it  is  not  deemed  to  be  the  same  cause,  in  either  of  the 
following  cases : 

1.  Where  he  has  been  discharged  from  a  committment  on  a  criminal 
chu^ ;  and  is  afterwards  committed  for  the  same  offence,  by  the  lawful 
Msr  or  other  mandate  of  the  court,  wherein  he  was  bound  b^  recognizance 
yn  appear,  or  in  which  ho  has  been  indicted  or  convicted  for  the  same 
'iffence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  defect  of  proof, 
M  for  a  material  defect  in  the  committment ;  and  is  afterwards  arrested  on 
iftffieient  proof,  and  committed  by  a  lawful  mandate,  for  the  same  offence, 
r  t.  *Where  he  has  been  discharged,  in  a  civil  action  or  special  proceeding, 
|far  an  illegality  in  the  judgment,  final  order,  or  other  mandate,  as  prescribe 
;h this  article;  and  is  afterwards  imprisoned,  by  virtue  of  a  lawful  judg- 
'femt,  final  order,  or  other  mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special  proceeding, 
'nun  imprisonment  by  virtue  of  an  order  of  arrest ;  and  is  afterwards  taken 
b  execution,  or  other  final  process,  in  the  same  action  or  special  proceed- 
^  or  arrested  in  another  action  or  special  proceeding,  after  the  first  was 
■Beontinued. 

S  2061.  If  a  court,  or  a  judge,  or  any  other  person,  in  the  execution  of  a 
Qagment,  order,  or  other  mandate,  or  otherwise,  knowingly  violates,  causes 
>  be  Tiolated,  or  assists  in  the  violation  of,  the  last  section,  he,  or  if  the 
Bt  or  omission  was  that  of  a  court,  each  member  of  the  court  assenting 
lereto,  forfeits,  to  the  prisoner  aggrieved,  one  thousand  two  hundred  and 
fty  dollars.  He  is  also  guilty  of  a  misdemeanor,  and,  upon  conviction 
lereof,  shall  be  punished  by  fine,  not  exceeding  one  thousand  dolkr«,  ot  V^-^ 
ifMrieonment,  not  exceeding  six  months,  or  by  both,  m  \.\ie  d\A&t«,\^aii  qV  VXm. 
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g  30S2.  A117  one,  hariDg  in  his  custod}',  or  ondet  his  power,  ■  f«M 
enlilled  Ui  t  nril  of  habena  corpus  or  a  writ  of  certiorari,  as  prewriW  ii 
(his  nrlide,  or  a  person  for  wliuse  relief  a  wiituf  liibeaa  vorpua  ol'  ■  cnttl 
certiorari  has  bet^n  duly  isaued,  as  prescribed  in  this  article,  who,  nlili  It- 
tent  lo  etude  the  service  of  the  writ,  or  10  aroid  the  effect  theieof,  imt' 
(era  the  prisouer  to  the  cuelody,  or  plaees  him  under  the  power  or  cocMl, 
of  another,  or  caai^eals  him,  or  chaagee  the  phu.'e  of  his  confinemanl,  U 
gaillj  of  a  misdenieaiior  ;  uud,  upon  uonviclion  thereof,  ehall  be  pnidiM 
as  apetiiSed  in  the  last  8ectiui:i. 

%  2053.  A  person  who  knowingly  assists  in  the  riolatioo  of  the  IM 
Wction,  ta  guiltj  of  a  misdemeanor  ;  aod.  upon  coD^ction  thereof,  Bhiil  bt 
punished  as  epeci&ii]  in  the  last  accEion  bnt  one. 

§  2064.  Wbero   it  appears,  bj  proof  satisfaclory  m  a  court  or  jiid|tj 

■uuiorized  to  gruul  eiiher  nrit,  that  a  person  is  held  in  unlawful  confos^ 

niBDt  or  custody,  and  that  there  is  good  reaaon  to  belicTe,  that  hewilltt 

carried  out  of  the  State,  m  suffer  irreparahle  injary,  before  be  can  lwn> 

i   lieved  by  a  writ  of  habeas  corpud  or  a  writ  of  certiorari  1  the  conrl  orildf) 

IH'aiuat  lasae  a  warrant,  recidog  the  facts,  directed  to  a   pariicniar  sheriff, (■ 

K  geoerally  to  any  siicriEf  or  constable,  or  to  a  person  epeuially  dHlgaalid- 

F  therein  ;  and  cammauding  bim  to  take,  auit  forthvich  to  bring  befors  (It) 

'    court  or  judge,  the  priaoner,  to  be  dealt  with  according  to  law.    If  ik 

warrnnt  ia  issued  by  a  court,  it  must   be  uniler  the  seal  thereof;  if  bf  I 

judge,  it  must  be  under  bia  hand. 

g  30GG.  Where  the  proof,  epecified  in  the  last  section,  ia  aleo  saffldoL 
(o  justify  an  arrest  of  the  person  baring  the  priraner  iti  his  uustodj,  t»  Kr 
a  criminal  ofteiice,  aummiited  in  taking  or  deialuing  liim,  the  warrant  niiiA 
aUo  contain  a  direction  to  urreat  (hat  person,  for  the  offence. 

§  2056.  The  officer  or  other  person,  to  wbciti  the  warrant  is  dlrwld 
and  delivered,  must  execute  it  by  bringing  the  prisoner  therein  named,  u' 
also,  if  so  comiDBuded  in  the  warrant,  the  person  who  detains  him.  bstoM 
the  court  or  judge  issuing  it ;  and  thereupon  the  person  detaining  the  prb> 
oner  must  make  a  retuin,  in  like  manner,  and  the  like  proceedings  mUtlw 
taben,  ss  if  a  writ  of  halwaa  corpua  had  been  issued  lu  the  Brat  Instanoa. 

§  2057.  II  the  person,  having  tlie  priaoner  in  his  cnaioilj,  la  bmf^ 
before  the  court  or  judge,  n%  for  k  criminal  offence,  he  is  entitled  to  beat' 
Binined,and  must  be  com  mi  tied,  balled,  or  discharged,  by  the  court  or  judpt'i 
as  in  any  other  criminal  case  of  the  same  nature. 

§2068.  An  attpenl  mar  be  taken  from  an  order  refusing  to  grant  kwdl'i 
of  faaneaa  corpus,  or  a  writ  of  certiorari,  as  presoribed  in  this  artiell,  (f ' 
from  aSnal  order,  made  upon  the  return  of  aufh  a  writ,  to  disflhafgew 
ramand  ■  prisoner,  or  to  dismiss  the  proceedings.  W  here  a  Hnol  ordc  ■ ' 
made,  to  diacliarge  a  prisoner,  upon  bis  giving  bail,  an  appeal  tlier(EM|(l 
may  be  taken,  before  bail  ia  given;  but  where  the  appeal  ia  token  bjtM' 

'   '         '  oner  upon  bnil  phall  not  be  stayed  thwlft.' 

order  of  the  court  or  judge,  before  wtH" 
urnable,  except  as   prasoribwl  lo  tbif  II* 

g  30G9.  An  appeal  from  a  Gnal  order,  discharging  a  prison 
apoii  a  criminal  locusatiDn,  for  from  the  affirmance  of  such  t 
be  uken,  is  tb*  name  ot  tbc  peopk,  \ii  ^b*  attorney-general  0 


rcumtftUi 
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§  2060.  Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accnia- 
tioD,  with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an  appeal 
from  a  final  order  dismissing  the  pi*oceedings.  remanding  him,  or  otherwise 
refosing  to  discharge  him,  made  as  prescribed  in  this  article,  the  court  or 
jodge,iipon  his  application,  either  before  or  after  the  final  order,  must,  upoD 
mch  notice  to  the  distribt-attorney  as  the  court  or  judge  thinks  proper,  make 
an  order,  fixing  the  sum  in  which  the  applicant  shall  be  admitted  to  bail, 
pending  the  appeal ;  and  thereupon,  when  his  appeal  is  perfected,  he  must 
be  admitted  to  bail  accordingly.  I 

§  2061.  The  recognizance  for  that  purpose  must  be  conditioned,  that  * 
the  prisoner  will  appear,  at  a  general  term  of  the  appellate  court  to  be  held 
at  a  time  and  place  designated  in  the  order,  and  abide  by  and  perform  the 
judgment  or  order  of  the  appellate  court  It  must  be  taken  and  approved 
bj  a  justice  of  the  supreme  court,  or  by  the  court  or  judge  from  who»e  or- 
der the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which  the 
order  was  made,  or,  in  the  city  of  New  York,  by  a  judge  of  the  court  of 
common  pleas  for  that  city  and  county.  In  all  other  respects,  the  proceed- 
ings are  the  same  as  prescribed  in  this  article,  where  it  appears,  upon  the 
letum  of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be  admitted  to 
M,  t  »^ 

S  2062.  Where  a  prisoner,  who  stands  charged  with  an  offence,  speci-  y 
fied  m  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
from  a  final  order  of  the  supreme  court,  or  of  a  superior  city  court,  aiiirm- 
log  an  order  ref  usmg  his  discharge,  or  reversing  an  order  granting  his  dis- 
^uge ;  the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge  thereof, 
must,  upon  his  application,^  admit  him  to  bail,  as  prescribed  in  the  It^st  sec- 
tion ;  except  that  the  recognizance  must  be  conditioned  to  appear,  at  a 
general  term  of  the  court  from  which  the  appeal  is  taken,  to  abide  by  and 
perform  its  judgment  or  order,  made  after  the  determination  of  the  appeal. 

§  2063.  Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
lu8  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he  must  re- 
main in  the  custody  of  the  sheriff  of  the  county  in  which  he  then  is,  until 
he  is  admitted  to  bail,  as  therein  prescribed ;  or,  if  he  does  not  give  the 
veqaisite  bail,  until  the  time  to  appeal  has  expired,  or  the  appeal  is  disposed 
if,  and  the  farther  direction  of  the  court,  made  thereupon.  * 

§  206^  Where  no  order  or  other  direction  of  the  court,  relating  to  the 
^lisposition  of  the  prisoner,  is  made  at  the  term  specified  in  a  recognizance, 
giren  as  prescribed  in  section  two  thousand  and  sixty-one  or  section  two 
tiionsand  and  sixty-two  of  this  act,  the  matter  is  deemed  adjourned,  without 
en  order  to  that  effect,  to  the  next  general  term  of  the  same  court ;  or,  in  the 
■npreme  court,  to  the  next  general  term  thereof  to  be  held  in  the  same 
d^artment ;  and  thereafter  to  each  successive  general  term,  until  such  an 
order  or  direction  ia  made.  The  prisoner  is  bound  to  attend  at  each  suc- 
oeisive  general  term ;  and  the  recognizance  is  valid  for  his  attendance  ac- 
oordingly,  without  any  notice  or  other  formal  proceedings. 

§  2066.  An  oflficer  or  other  person,  who  detams  any  one  by  virtue  of  a 
nandate,  or  other  written  authority,  must,  upon  reasonable  demand,  and 
ender  of  his  fees,  deliver  a  copy  thereof  to  any  person  who  applies  therefor, 
» the  purpose  of  procuring  a  writ  of  habeas  corpus  or  a  writ  of  certiorari, 
I  behalf  of  the  prisoner.  If  he  knowingly  refuses  so  to  do,  he  forfeiln 
vo  hundred  dollars  to  the  prisoner. 

ti  2066.  Msceiit  aw  ntherwi§ti  expr«f slj    prescribed  b'^  t\,%\.>3L\».  >J^%  Vfl 


r.  AppeBia. 
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risloiis  Qf  this  article  applf  to  and  regulate  the  proceedinga  upon  enr 
mon  luw  or  elatutar;  nrit  of  babeas  corpus,  na  fsr  aa  tlie/  are  nppli 
and  tbe  aulliurit}'  of  a  court  or  a  judge,  to  grnnt  such  a  nrit,  or  to  p 
thereupuD,  by  statute  or  the  cummon  law,  must  be  exercised  in  eooTi 
to  tbis  article,  id  anj  case  therein  provided  for. 

AKTICLB  FOURTH. 
Ths  Whit  or  MiimAuus. 

1 1067.  Elada  of  writ ;  bnw  BltHrmiLirG  «  aoM.  Appllcilloa  of  eertalopM 

writ  granted.  o(  chapter  Eixta, 

tons.  Wh«D  writ  gr.iuted  at  >I>Klal  3ffil.  aorvtci?  or  notice  or  BlIBg 

ti'rm.  Add  dbmarKr. 
S069.  Id.;  BtgeuenlTenn  of  eapreiue 

SOTO.  Wlon  peremptorj  mandaiDue  to 

IcBUe  ID  flri-t  iuatADOB. 
soil.  AIICTDBtlve  writ ;  huw  Hived. 
ana.  writ;  how  ivtnnuible. 
tiODJ.  BelDTD  or  demurrer  to  Brat  writ. 
D074.  BetDm  -,  haw  made.  moo.  i,u« 

S016.  Koaaa  to  set  uine  writ.  9087.  Aw 

SKB.  Contfiula  of   alwmatita    wri'  ■  "   " 

dsmiirrer  thereto.  sy;ei!. 

tOTT.  Form  and  conteiitH  oTntam.  SOSB.  Haj  ot   proceedloga  ;  e 

UTS.  luae  of  fact ;  when  It  ariaea. 

g  2067.  A  writ  of  mandftioufl  ia  either  alternative  or  peremplorj, 
alternative  writ  raaj  be  granted  upon  an  affidavit,  or  other  written 
■hawing  a  proper  caae  therefor  ;  and  either  with  or  without  previO 
'" '   of  the  apjjlitation,  aa  the  court  thiuka  proper. 

I.  Eit-ept  where  apeoial  proiision  thurefor  ia  otherwiae  a 
. ,  e,  a  writ  of  maDilainuB  ean  be  i;rauted  only  at  a  special  tx 
oaurt.  Ijl  the  Bupretue  court,  tbe  apeciaJ  teriD  must  be  one  held 
JDdlcial  district,  embracing  Ibe  county,  wherdn  aa  iaaue  of  faot, 
npon  an  allemalire  writ  of  mundamue,  Is  triable,  aa  preauribed  i 
article. 
'j  §  2069.  A  writ  of  mandamna  ma;  be  granted,  at  a  general  term  • 
luprenie  oourl  only,  directed  generally  to  any  judge  holding,  or  Ml 
special  term  of  the  aeme  court,  or  direr^ed  to  one  or  mora  judgM  ' 
nttue  court,  named  therein,  in  any  caae  where  aucb  a  writ  may  be  iM 
at  the  aupreme  cauil,  directed  to  any  other  court,  or  to  a  judge  ij 
Sucb  a  writ  can  be  granted  only  at  tbe  general  teem  of  the  judluial  t 
Blent,  embracing  the  couuty,  whereiu  the  uotiou  ia  triable,  or  tha  I 
proceeding  is  brought,  in  the  cuniae  of  whiuh  tbe  natnr  »oiigli( 
enforced  by  tbe  maudamua  originated,  nnletiB  tliat  general  term  il 
•eHaion  ;  in  which  case,  it  may  be  granted  at  the  general  liirm  at  ui  i 
ing  judicial  department. 

%  3070.  A  peremptory  writ  of  mandamus  may  he  issued,  it)  ill 
knatance,  where  the  applicant's  right  to  the  mandamus  depends  ont 
queatioDD  of  law,  and  notice  ot  the  application  has  been  given  to  ■  tl 
tbe  court,  or  to  tire  corporation,  board,  or  other  body,  officer,  ur  otfa 
■on,  to  which  or  to  whom  it  ia  directed.  The  iiotioe  must  be  ser*eil,  i 
eight  days  before  the  application  is  heard;  imlcsa  a  ehorMt  i 
preaeritied  by  an  order  to  show  cause,  made,  where  the  appUiuiticiii  bl 
special  term,  by  the  court,  or  a  judge  thereof ;  or,  where  tbe  Hppliu 
(1    thr  Kaoeral  term,  by  the  genet*!  Wvm,  m  i  ^enetil  term  jgstice,  i 
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wBcial  department.  In  such  a  case,  the  apphcation  must  be  foubded  upon 
ifldayits,  or  other  written  proofs,  a  copy  of  which  must  be  served  with  the 
Mice,  or  order  to  show  cause.  Where  the  court,  board,  or  other  body  to 
M  served,  consists  of  three  or  more  members,  the  notice  or  order  to  show 
ianse,  and  the  papers  upon  which  the  application  is  to  be  made,  may  be 
ierred,  as  prescribed  in  the  next  section  for  service  of  an  alternative  writ  of 
Dudamus.  Except  as  prescribed  in  this  section,  or  by  special  provision 
if  law,  a  peremptory  mandamus  cannot  be  issued,  until  an  alternative  man- 
limiis  has  been  issued  and  duly  served,  and  the  return  day  thereof 
MS  elapsed. 

§  2071.  An  alternative  writ  of  mandamus  must  be  served,  by  showing 
he  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to  be  served. 
Vhere  it  is  directed  to  a  court,  or  to  the  judge  or  judges  of  a  court,  it  must 
« served,  either  in  term  time  or  in  vacation,  upon  the  judge  or  judges  of 
be  eofort ;  except  that,  where  the  court  consists  of  three  or  more  judges, 
ervice  upon  a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
board  or  body,  other  than  a  corporation,  service  must  be  made  upon 
majority  of  the  members  thereof,  unless  the  board  or  body  was  created  by 
iw,  and  has  a  chairman  or  other  presiding  officer,  appointed  pursuant  to 
KV;  in  which  case,  service  upon  him  is  sufficient.  Where  the  writ  is  to  be 
Bnred  upon  a  corporation,  service  thereof  may  be  made  upon  any  officer, 
pon  whom  a  summons,  issued  out  of  the  supreme  court,  may  be  served. 
Fhere  one  or  more  of  the  persons,  upon  whom  to  make  service,  as 
nscribed  in  this  section,  cannot,  after  due  diligence,  be  found,  the  exhibi- 
on  of  the  original  writ  may  be  dispensed  with,  and  service  may  be  made 
pon  him  or  them,  as  prescribed  by  law  for  the  service  of  a  summons, 
iBoed  out  of  the  supreme  court.  ^ 

§  2072.  An  alternative  writ  must  be  made  returnable  twenty  days  after 
le  service  thereof,  at  the  office  of  the  clerk  of  the  court,  or,  in  the  supreme 
nrt,  the  clerk  of  the  county,  designated  therein,  in  which  an  issue  of  fact 
med  thereupon  is  triable.  A  peremptory  writ  must  be  made  returnable 
( a  general  or  a  special  term,  designated  therein,  to  which  application  for 
te  alternative  writ  might  have  been  made. 

S  2073.  Where  the  first  writ  of  mandamus  has  been  duly  served,  a 
ton  must  be  made  to  the  same,  as  therein  required,  unless  it  is  an  alter- 
Itive  writ,  and  a  demurrer  thereto  is  taken.  In  default  of  a  return,  the 
SMm  or  persons,  upon  whom  the  writ  was  served,  may  be  punished,  upon 
ie  application  of  the  peop*e,  or  of  the  relator,  for  a  contempt  of  court  • 

§  2074.  The  return  to  an  alternative  writ  of  mandamus  must  be  annexed 
I  a  copy  of  the  writ ;  and  must  be  filed,  in  the  office  of  the  clerk,  where  it 
Ntamable,  within  the  time  specified  in  the  writ.  The  return  to  a  per- 
qrtoiy  writ  of  mandamus  must  be  likewise  annexed  to  a  copy  thereof ; 
d  must,  before  the  expiration  of  the  first  day  of  the  term  at  which  it  is 
tomable,  be  either  delivered  in  open  court,  or  filed  in  the  office  of  the 
irk  of  the  court,  or,  in  the  supreme  court,  the  clerk  of  the  county  where- 
ibe  term  is  to  be  held. 

1 2075.  An  alternative  writ  of  mandamus  cannot  be  quashed  or  set  aside 
on  motion,  for  any  matter  involving  the  merits.  A  motion  to  set  aside 
ih  a  writ,  for  any  other  cause,  or  to  set  aside  or  quash  a  peremptory  wnt 
Bumdamas,  or  to  set  aside  the  service  of  either  writ,  mvst  be  made  at  a 
m,  whereat  the  writ  might  have  been  granted. 

\  2076.  The  Btatement,  contained  in  an  altematWe  im\  ot  inixi<^Ms»9K 


* 
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of  Ihe  IncU  cnostitnting  the  grieTaoce,  to  redreie  whicb  h 

jmndet  Iberei  i  of  two  or  more  sni^h  grieraiicea  ;  sail  the 

writ,  are  anbj»;t  to  the  pn>Tisiou9  of  cbspter  sixth  of  thU  act,  reai 

the  atatement,  m  a  complaiDt,  of  the  fact  constiluting  a  cauae  oli 

tbe  joinder  tt«Tvin of  two  or  more  causea  of  action;  and  the deoitfil gt 

jodgmeat  thereupon.     The  perwn,  upoo  whom  ibewrit  ia  serred,  imlcidef 

maUng  a  return  ifaereio.  maj  file  in  tue  ulfice  where  the  writ  ia  i '''' 

a  demnrrer  to  the  writ ;  or  he  may  file  a  demurrer  to  a  coioplele 
of  facts  eoDtained  in  the  nrlC,  us   coustituling   a  separate  grkr 
make  a  return  to  the    ■'emoinder   of   the  writ.     A  demurrer  ni«7  1m  &» 
taken,  in   n  case    where  a  def^vJant    maj  demnr   to  a   complaint,  Ot ' 
cause  of  action  separutelj  stated  in  a  complaint,  aa  prescribed  in  ch^ 
4iith  of  ihifl  out ;  and  il  must  be  ia  like  form. 

g  2077>  The  proviiiious  of  abapicisiiih  of  this  act,  relating  to  tha  [bn 
and  content))  of  an  ananer.  conCaining  denials  and  atlegatioDS  of  new  mitte^ 
except  tbo^e  proWi^iona  which  relate  to  the  verifiiialion  of  an  answer,  asdtt 
a  counterclaim  contained  therein,  upplj  to  a  return  to  an  Blteruati 
mandamuB,  showing  cause  against  ol>epng  the  command  of  the  i 
the  purpose  of  the  appiicatioo,  each  complete  stutement  of  facta,  asagniK 
a  cause  wbj  the  conuniuid  of  the  writ  ought  not  Ui  be  obeyed,  is  ngicM 
aa  a  separate  defence,  and  musl  be  ^eparuKly  stated,  and  numbered. 

%  SOTS.  A  person,  who  has  made  a  relum  to  an  alternative  mindli 
cannot  be  compelled  to  moke  a  further  relum.  The  people,  or  the  rdl  . 
may  demur  to  the  return,  or  to  any  complete  stataneot  of  facta,  iImNII 
separately  oBsigDcd  aa  a  cause  for  disobeying  the  conunand  of  tlia  wci^M 
the  ground  that  tbe  same  is  insuBScient  in  lair,  upon  the  face  Ihereot 

g  2079.  An  issue  of  fact  arises  upon  a  denial,  contained  in  tbe  n 
of  a  material  allegation  of  the  writ,  or  upon  a  materia!  fUegalion  of  MfJ 
matter,  contained  in  it  return  ;  unless  u.  demurrer  therein  ia  taken.    ""-"^ 
the  people  or  Ibe  relator  demur  to  a  complete  BtalemeEt  of  fai'ii .    .. 
auigned  as  cause  for  di^obeyii^g  the  command  of  the  writ,  an  iasua  of  (I 
arises,  with  respect  to  the  remainder  oF  the  return, 

§  2080.  Oral  pleadings  upon  a  writ  of  maadamns  are  abolished,  aodtf 
pleadings  are  allowed,  except  as  prescribed  in  the  foregoing  sealioal  tt  tUl 
article.  The  provisions  of  title  second  of  chapter  stiih  of  thia  act  Kpf^V 
the  writ  and  the  return  ;  except  that  it  is  not  net»asary  to  aerra  l  CMfi^ 
either,  upon  tbe  attorney  for  the  adverse  party,  or  to  verify  either,  udUi 
neither  can  be  amended,  without  special  application  to  the  court,  oi 

g  a081.  Where  a  relum  to  an  allcrsalife  writ  of  mandamu  bMlH 
flted,  tbe  attorney  for  the  defendant  mitbing  it  must  serve,  upoo  tbc<  ~ 
ney  for  the  people  or  the  relator,  a  notice  of  the  filing  thereof.    ""  " 
people  or  the  relator  demur  to  the  return,  or  to  a  part  thereof,  i 
demnrrer  must  be  served  upon  the  attorney  for  the  defendant,  wll 
days  after  the  eerrii/e  of  sucli  a  notice.     Where  the  defendantdl 
writ,  or  to  a  part  tlicreof,  a  copy  of  the  demurrerrousl 
attorney  for  tbe  people  or  Ibe  relator,  within  the  time  prescribed 

g  S082.  Except  as  othcrnise  eipreriBly  prescribed 
ceedinga,  after  iaaue  is  joined,  upon  the  facts  or  npon  ths  lai 
reapecu,  tbe  aamc  as  in  an  action  ;  and  each  proviaion  of  this 
r  to  the  proc*edinpi  in  an  action,  app^j  i.\i6t«n     tm    • 
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ipplicatkm,  the  writ,  the  return,  and  the  demurrer  aie  deemed  to  be  plesd- 
b^  in  an  action ;  and  the  final  order  is  deemed  to  be  a  final  judgment, 
and  may  be  entered  and  docketed,  and  enforced,  with  respect  to  such  parti 
thereof  as  are  not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment 
in  an  action.  But  before  the  final  order  can  be  docketed,  or  an  execution 
iflsned  thereupon,  an  enrollment  must  be  filed  thereupon,  as  a  judgment- 
roll  in  an  action.  For  that  purpose,  the  clerk  must  attach  together  and  file 
in  Mb  office,  a  certified  copy  of  the  final  order ;  the  writ  and  the  return,  or 
copies  thereof ;  together  with  the  same  papers,  which  are  required  by  law 
Iq  be  incorporated  into  a  judgment-roll  in  an  action.  Where  the  final  order 
B  in  favor  of  the  people  or  the  relator,  it  must  award  a  peremptory  man- 
dimas,  to  be  forthwith  issued. 

J  2083.  An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
most  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action  specified  in 
section  nine  hundred  and  sixty-eight  of  this  act;  unless  a  jury  trial  is 
vuTed,  or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or  the  defend- 
uit  is  entitled  to  a  verdict,  report,  or  decision,  where  he  would  be  entitled 
thereto,  if  the  issue  was  joined  in  an  action,  brought  by  the  relator  against 
die  defendant,  to  recover  damages  for  making  a  false  return.  I 

§  2084.  An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus,  ^ 
Sntnted  at  a  special  term  of  the  supreme  court,  is  triable  in  the  county, 
irherein  it  is  alleged  in  the  writ,  that  the  material  facts  took  place,  unless 
>he  court  directs  it  to  be  tried  elsewhere.  An  issue  of  fact,  joined  upon  an 
ihemative  writ  of  mandamus,  granted  at  a  general  term,  is  triable  in  the 
county,  which  determines  the  judicial  department,  wherein  the  application 
^or  the  writ  must  be  made ;  unless  tho  general  term  directs  it  to  be  tried  in 
mother  county  of  the  same  judicial  department.  Where  the  writ  was 
Snnted  at  the  general  term,  the  general  term  may  detail  a  general  term  jus- 
^  of  the  same  or  another  judicial  department,  to  preside  at  the  trial. 
Upon  the  trial  of  an  issue  of  fact,  joined  upon  an  alternative  writ  of  man- 
Innufl,  the  verdict,  report,  or  decision  must  be  returned  to,  and  the  final 
irder  thereupon  must  be  made  by,  the  general  or  the  special  term,  as  the 
:ue  requires. 

§  2086.  An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
jnoited  at  the  general  term,  must  be  tried,  and  the  final  order  thereupon 
Host  be  made,  at  the  general  term. 

.  §  2086.  Where  an  alternative  writ  of  mandamus  has  been  issued,  costg 
naj  be  awarded,  as  in  an  action ;  except  that,  upon  making  a  final  order^ 
ihe  costs  are  in  the  discretion  of  the  court.  Where  a  peremptory  mandamus 
s  granted,  without  a  previous  alternative  mandamus,  costs,  not  exceeding 
WSJ  dollars  and  disbursements,  may  be  awarded  to  either  party,  as  upon  a 
notion. 

r 

§  2087.  An  appeal  from  an  order  granting  a  peremptory  writ  of  man- 
Itmofl,  where  an  alternative  writ  of  mandamus  was  not  previously  issued, 
nst  be  taken  as  from  a  final  order  made  in  a  special  proceeding.  An  ap- 
eal  from  a  final  order  made  upon  an  alternative  mandamus,  must  be  taken, 
B  an  appeal  from  a  judgnjent ;  and  each  provision  of  law,  relating  to  an 
ppeal  from  a  judgment,  either  to  the  general  term  or  to  the  court  of  appeals, 
applicable  thereto.  But  where  an  appeal  is  taken,  as  prescribed  in  this 
ttiiOBy  from  an  order  of  the  general  term,  granting  a  peremptory  man- 
fflns,  made  upon  an  original  application,  or  from  a  final  order, xsio^di^xx^Tv 

altematiTe  mandnmus,  grunted  at  the  general  term,  l\iQ  exA(^M\iv(^Ti  o\  >i>cA 


I 


I 


Kder  appealed  from  Ehall  iiol  ba  lUfsd,  picept  by  tfae  order  of 
j^erat  term,  made  opoa  inch  terms,  as  to  eecnrlty  or  otherwise  ' 

g  2088.  Where  a  return  baa  been  made  ta  an  alMniatiTe  wrK  .. 

dia:!U,  iasudd  upoc  Ibe  rclutlnn  of  a,  private  persoji,  the  Four^upon  nutt^ 
■  final  order  for  a  perempLor;  idiuid.tiniis.  must  al.'^o,  if  the  relator  m^ti, 
■ward  to  the  relator,  agaiust.  the  defeud^iol  who  made  the  return,  tbttXM 
damages,  if  any,  irliich  tlie  relator  might  recover,  in  an  action  agairul  litl 
defendBDl,  for  a  false  retam.  The  relator  maj  require  hia  damagH  to  to 
■■BesBAd  upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  draakB 
la  in  hia  favor.  Where  he  is  entitled  to  a  final  order,  for  snj  other  Mm, 
be  may  require  them  to  be  asaeseed  as  io  an  action.  Such  an  asBesilMnl 
of  dnmnEea  liars  an  aciiou  for  n  false  return. 

§  3039.  The  proceedinga  upon  a  writ  of  mandaniua,  granted  at  a  gp«U 
term,  mnj  be  stayed,  and  the  time  for  making  a  return,  or  for  doing  UJ 
other  act  tbereapoa,  as  prescriiied  in  this  artii:le,  may  be  eolHi^ed.  is  in  H 
action,  by  an  order  made  by  a  judge  of  tbe  ntort,  but  not  by  an;  other  oS- 
cer.  Where  tbe  writ  was  granted  at  the  goDenil  term,  &n  order  stijing  tke 
proceedings,  or  enlarging  the  time  to  make  a  retam.  Can  be  made  enly  lij 
a  general  term  justice  of  tbe  some  depnrtment ;  and  where  notice  hu  bM 
given  of  an  application  for  a  mandamaa  at  a  general  term,  or  aa  order  IW 
I  made  to  show  cauae,  at  a  general  term,  why  a  mandnmuB  sboolS  W 
I,  B  slay  of  proceedings  shall  not  be  granted,  before  tbe  bearing,  b;  u; 

3090.  Where  a  final  order  avarda  a  peremptory  maadamas,  ibteui 
public  otBcer,  board,  or  other  body,  commanding  bim  or  them  Id  W 
form  a  pnblit  duty,  enjoineJ  upon  him  or  them  by  special  proviHion  of  tw, 
if  it  appears  to  tbe  court,  that  the  officer,  or  one  or  more  members  of  tlM 
board  or  body,  have,  without  just  excuse,  reruaed  or  neglected  toperlonfi 
the  duty  bo  enjoined,  the  coart,  besides  awarding  to  the  relator  his  dam^M 
■nd  costs,  as  prescribed  in  this  article,  may,  in  the  same  order,  lni|NM  L 
fine,  not  exceeding  two  hundred  and  fifty  dollaia,  upon  ibe  officer,  (Vt^ 
loh  member  of  tbe  board,  who  baa  «o  refused  or  neglected.  Tbe  W 
'hen  collected,  must  be  paid  into  the  treasury  of  the  State  ;  ai  '  ~ 
lent  thereof  bara  any  action  for  a  penalty,  incurred  by  the 
fined,  by  reaaou  of  his  refasul  or  geglect  to  perform  the  da^  m 


AETICLE   FIFTH. 
Thi  Wan  or  pRO&iBinOR. 


1 


1  Abmlnfa 
7.  Leg^S 


%  3091.  A  writ  of  prohibition  ia 
gtCarattive  writ  may  be  granted  opai 
Aowiag  a  proper  cafle  therefor,  and  either  with 
VM  tb*  »ppl!aii'iaa,  u  the  coart  thinks  v^'^V't - 
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m  2092.  Except  where  special  prorisicm  therefor  is  otherwiae  made  in 
lis  article,  an  alternative  writ  of  prohibition  can  be  granted  only  at  a 
ledal  term  of  the  court.  In  the  supreme  court,  the  special  term  most  be 
M  held  within  the  judicial  district,  embracing  the  county,  wherein  the  ao- 
9&  is  triable,  %r  the  special  proceeding  is  brought,  in  the  course  of  which 
le  matter,  sought  to  be  prohibited  by  the  writ,  originated.  . 

J  2093.  An  altematire  writ  of  prohibition  may  be  granted  at  a  general  y 
nn  of  the  supreme  court  only,  directed  generally  to  any  judge  holding,  or 
hold,  a  special  term  of  the  same  court,  or  directed  to  one  or  more  judges 
the  same  court,  named  therein,  in  any  case  where  such  a  writ  may  be 
med  oat  of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
oeof.  Such  a  writ  can  be-  granted  only  at  the  general  term  of  the  judicial 
ipartment,  embracing  the  county,  wherein  the  action  is  triable,  or  the 
•ecial  proceeding  is  brought,  in  the  course  of  which  the  matter,  sought  to 
)  prohibited  by  the  writ,  originated,  unless  that  general  term  is  not  in 
Bsion ;  in  which  case,  it  may  be  granted  at  the  general  term  of  an  adjoin- 
%  judicial  department. 

§  2094.  Except  as  otherwise  specially  prescribed  by  law,  an  absolute 
nt  of  prohibition  cannot  be  issued,  until  an  alternative  writ  has  been 
Ried  and  duly  served,  and  the  return  day  thereof  has  elapsed.  The  alter- 
(tive  writ  must  be  directed  to  the  court  in  which,  or  to  the  judge  before 
bom,  and  also  to  the  party  in  whose  favor,  the  proceedings  to  be  restrained 
ere  taken,  or  are  about  to  be  taken.  It  must  command  the  court  or  judge, 
td  also  the  party,  to  desist  and  refrain  from  any  further  proceedings  in 
0  action  or  special  proceeding,  or  with  respect  to  the  particular  matter  or 
log  described  therein,  as  the  case  may  be,  until  the  further  direction  of 
e  court  issuing  the  writ;  and  also  to  show  cause,  at  the  time  when,  and 
e  place  where,  the  writ  is  made  returnable,  why  they  should  not  be  abso- 
tely  restrained  from  any  further  proceedings  in  that  action,  special  pro- 
eding,  or  matter.  The  writ  need  not  contain  any  statement  of  the  facts 
'  legal  objections,  upon  which  the  relator  founds  his  claim  to  relief.  v 

§  2096.  The  writ  must  be  made  returnable,  either  forthwith  or  at  a  day 
irtun,  before  the  term  which  granted  it,  or  upon  the  first  day  of  a  future 
nn,  tiierein  specified,  at  which  application  for  the  writ  might  have  been 
ade.  Where  it  is  granted  at  the  general  term  of  a  judicial  department, 
Ijoining  that  wherein  the  matter  originated,  it  may,  in  the  discretion  of 
ie  court,  be  made  returnable  at  the  general  term  of  either  department. 
be  writ  must  be  served  upon  the  court  or  judge,  and  also  upon  the  party, 
>  prescribed  by  law  for  the  service  of  an  alternative  writ  of  mandamus 
copy  of  the  papers,  upon  which  it  was  granted,  must  be  delivered  with 
ich  copy  of  the  writ. 

§  2096.  Where  the  alternative  writ  has  been  duly  served  upon  the  court 
f  judge,  and  upon  the  party,  the  relator  is  entitled  to  an  absolute  writ, 
iiless  a  return  is  made  by  the  court  or  judge,  and  by  the  party,  according 
'  the  exigency  of  the  alternative  writ,  or  within  such  further  time  as  may 
)  granted  for  the  purpose.  The  return  must  be  annexed  to  a  copy  of  the 
rit ;  and  it  must  be  either  delivered  in  open  court,  or  filed  in  the  office  of 
e  clerk  of  the  court  issuing  the  writ ;  or,  in  the  supreme  court,  the  clerk 
the  county  where  the  writ  is  returnable.  Where  the  party  makeH 
letum,  the  court  or  judge  must  also  make  a  return.  In  default  thereof, 
i  judge,  or  the  members  of  the  court,  may  be  punished,  upon,  tbu^  «.vv^^^^~ 
9  «f  Ihie  people  or  of  the  relator^  for  a  contempt  ot  t\ie  cowtX.  Vswovt^^^ 
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\a  an  allenutire  writ  of  prohibition  ouiDot  bo 


o^^lflf 


■f? 


•siSe,  upon  DJOtiOQ,  for  any  nmtter  intolving  the  ineritB.    ^u  obj 

the  legal  suEBciency  of  the  papers,  upon  wbieti  the  writ  n-ii9  granted,  duijIn 
taken  in  tbe  returo.     A  motiou  to  guaah  on  absolute  writ  of  prohitutb 
to  set  aside  ui  BllernatiTe  writ,  for  anj  matter  not  invulving  Che  n 
most  be  made  At  a  term  whero  the  writ  might  hare  been  gruiced. 

g  3098.  A  return  to  an  slCernntiFe  vrit,  when  made  bjr  a  putj,  ni.  . 
Terifled  b;  bis  affidsTiC,  us  requirtKl  fur  the  verification  of  a  pleading  in  t 
court  ef  record;  unless  it  oousiata  onlr  of  objections  to  the  ligal  soBicif — 
of  tbe  papers  upoa  which  the  writ  was  fronted.  VFhere  the  parlr  w 
with  the  coort  or  jadge  in  a  return,  or  annexes,  lo  the  court's  Or 
.Jnitge'a  return,  an  instrument  in  writing,  aubaoribed  bj  bim,  to  the  tl 
Vui  be  adoptB  It,  and  rehes  upon  tbe  toatlers  therein  contained,  aa  soSlt 
cause  why  the  court  or  judge  abouJd  not  be  restrained,  aa  mentioned  hi  4t 
writ,  he  iB  thenceforth  dcCEned  the  sole  defendant  in  the  apecrol  proeoedilft 
eicept  that  where  a  final  order  ia  maiie,  avunjing  an  absolute  writ  of  pnbi- 

bilian,  such  a  vrit  muat  be  dire^'Ced  to  tba  party,  and  alao  tr  ~' '  ~ 

'  e  judge. 
%  2099.  Pleadings  are  nut  alluned  upuii  a  writ  of  prohibition.     WhM 
L  alternative  writ  Ima  been  issued,  the  cause  may  be  diepoaed  of  w'"' "'' 
fuctber  notice,  at  the  term  at  which  the  ivrit  ia  returnable.     If  it  ia  ool 
disposed  of,  it  may  be  brought  to  a,  hearing,  upon  notice,  at  a  subic 
terin.     In  tbe  supreme  court,  it,  must  be  heard  at  a  ^^erai  term  uf  the 

■  judicial  department,  or  at  a  special  term  held  in  tbe  same  judidal  di 
kaa  the  oase  may  be.      The  relator  may  controvert,  by  affidavit,  any  MA- 
Bi^tlon  of  new  matter  contained  in  tbe  return.     The  court  may  direct  the  Ua 
r-i>t  any  qaeetlon  of  fact  by  a  jury,  in  like  manner  and  with  like  effuc^t* 

■  where  ao  order  is  made  for  the  trial,  by  a  jury,  of  issues  of  fact,  jwHdh 
■n  action  triable  by  the  rotirC.  Where  sUch  a  dbectiou  is  ([iveii,  the  pT 
coedings  must  be  tbeeame,  as  upon  the  trial  of  issDes  so  joined  iu  HI  1 

g  2100.  Where  nHnnl  order  is  made  in  fator  of  the  relator,  it  a* 
award  an  absolute  writ  of  prohibition  ;  and  it  may  also  direct  tbat  ill  {( 
ceedings,  or  any  speoified  proceediug,  theretofore  taken  in  lh«  ulia 
(peoial  proceeding,  or  matter,  as  to  wbieh  the  prohihitian  aheolule  ll 
be  vacated  and  annulled.  The  writ  of  contultation  is  aboliabed.  Wb 
final  order  ia  made  agninst  the  rolulor,  it  must  authorize  tbe  court  or  ]!._, 
and  tbe  adverse  party,  ta  proceed  in  the  acLiDu,  special  proceeding  or  ■ 

ter,  as  if  the  alleruative  writ  had  not  been  issued.     Cosla,  not  i "' 

fifty  dollars  and  disbursements,  may  be  awarded  ia  either  party,  a 

\'  §2101.  A  final   order,   made  ae   prescribed   i 

be  reviewed  only  by  appeal.  Where  the  order  was  made  bj  1 
term,  the  eiecutiou  of  the  order  appealed  from  shall  not  be  Bla  ~ 
by  an  order  of  the  same  general  lerra,  made  upon  such  tenn%  u 
orother    ' 

%  2102.  The  proceedings  upon  a  writ  of  prohibition,  granted  M 

term,  may  be  stayed,  and  the  time  for  making  a  return,  or  (or  doing 

»ct  tbeceapoa,  as  prescribed  in  this  article,  may  beentarged  m  ii 

v,hjrim  order  made  bj  the  judge  ol  \.\ie  cuwv,  Xni",  oot  by  any  H 
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e  writ  was  granted  at  the  general  term,  an  order  staying  the  pro* 
or  enlarging  the  time  to  make  a  return,  can  be  made  only  by  • 
srm  justice  of  the  judicial  department  within  which  the 'Writ  is 
) ;  and  where  notice  has  been  given  of  an  application  for  a  pro- 
t  a  genehd  term,  or  an  order  has  been  made  to  show  cause  at  a 
rm,  why  a  prohibition  should  not  issue,  a  stay  of  proceedings  shall 
inted,  before  the  hearing,  by  any  court  or  judge. 

ARTICLE  SIXTH. 
Thi  Writ  of  Assessment  of  Damages 

It  defined.  %  2112.  Notice  of  application  to  ooorl 

plication  therefor.  tbereapon. 

en  made  by  attorney-general  2118.  Court  may  eet  aside  inqnliltion. 

r  distrlc^attomey.  2114.  Order  on  confirming  inqulBitioo. 

It ;  to  whom  directed.  2115.  State  treasarer  tb  pay  damages, 

itents  of  writ.  etcj^  to  governor. 

ice  of  execution.  2116.  Governor  to  pay  damages  into 

y;  how  procured.  court. 

or  to  be  sworn.  2117.  Investment  of  money  so  paid. 

J  to  make  inqaisition.  2118.  How  obtained  by  clatmant. 

2119.  Taking  lands  by  United  States. 

.  The  writ,  heretofore  known  as  the  writ  of  ad  quod  damnum, 
ifter  be  styled  the  writ  of  assessment  of  damages. 

.  Whenever  the  governor  of  the  State  is  authorized  by  law,  to 
«8ion  of  any  real  property  within  the  State,  for  the  use  of  the 
the  State,  and  he  cannot  agree  with  the  owner  or  owners  thereof 
"chase,  he  may  cause  application  to  be  made  to  the  supreme  court, 
l1  term  thereof,  for  a  writ  of  assessment  of  damages,  which  must 
I  accordingly. 

.  The  attorney-general,  or  the  district-attorney  of  the  county  In 
real  property  is  situated,  must,  when  the  governor  so  directs, 
application,  in  the  name  of  the  governor  ;  and  must  conduct  the 
t  proceedings,  under  the  governor's  direction. 

.  The  writ  must  be  directed  to  the  sheriff  of  the  county  in  which 
operty  to  be  taken  is  situated,  unless  the  court  directs  the  dam- 
le  taldng  to  be  assessed  by  a  jury  of  another  county ;  in  which 
vrit  must  be  issued  to  the  sheriff  of  the  county,  from  which  the 
icted  to  be  taken. 

.  The  writ  must  describe  the  real  property  to  be  taken,  with  the 
aty  as  is  required  in  a  complaint  in  an  action  of  ejectment.  It 
aamd  the  sheriff,  to  whom  it  is  directed,  to  inquire,  by  the  oaths 
nen  of  his  county,  qualified  to  act  as  trial  jurors  in  a  court  of 
ether  the  owner  or  owners  of  the  real  property,  or  any  of  them, 
1  any  damages  by  the  taking  thereof,  for  the  use  of  the  people  of 
and,  if  so,  the  amount  thereof ;  and  that  he  return  the  writ  to 
le  court,  without  delay,  with  the  finding  of  the  jury  thereupon. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
notice  of  the  time  when,  and  the  place  where,  the  writ  will  bo 
>y  publishing  the  notice,  once  in  each  week,  for  at  least  three 
weeks,  in  a  newspaper  printed  in  his  county.  * 

The  sheriff  must  notify  twelve  men  of  his  county,  qualified  to 
Jurors  in  a  court  of  record,  to  attend  at  the  time  and  place,  and 
pose,  specified  in  the  notice.    Each  juror  must  be  lioVS&n^^  %9^  v 
"to  atteod  m  term  of  the  circuit  court,    \3poik  \a«  la^A^os^  Me 
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attend,  wiien  duly  notiSed,  ble  atCenduice  ma;  be  compelled  bj  liu 

«ltd  IVoceeiliaga  may  be  taken  againiit  bim,  and  be  may  be  puniabed  tbot- 

upou,  by  tba  supreme  eourl,  aa  wbere  a  juror,  duly  notified,  tni[»  w   "  ~' 

■t  a  oiruult  court.     The  sLeriff  may  require  the  attendance  of  a  ta 

in  place  of  a  juror  notified  and  not  appearing  ;  or  he  may  adjourn  [ho  [H^ 

ccedinga,  for  the  purpose  of  punishing  the  defnuldng  juror,  or  comptUill 

Mb  attendance. 

g  2110.  When  a  jury  has  been  procured,  the  sheriff  must,  before  ik 
jurora  proceed  to  the  Inquiry  cominBiided  by  the  vric,  admi 
tbem  an  oath,  thnt  he  will  ditigently  inquire  concerning  A 
Qed  in  the  nrit,  and  will  give  a  true  verdict,  accordini;  to  the  best  of  tt 
judgment,  nithont  favor  or  partiality. 

g  am.  After  being  sworn  ai  prescribed  in  the  kat  aectioo,  the  jnf 
must  tieiT  all  the  real  property  described  in  the  tnit,  and  consider  the  lur 
thereof.  They  may,  in  the  disoretioa  of  a  maiorily  of  tbem,  hear  auab  tl 
timony  aa  may  be  offered  by  any  person  appearing,  reapectiag  the  n'" 
Tbey  muat  thereupon  aaaeaa  the  damages,  ivbiub  the  owner  or  ownen 
the  real  property  will  suntain,  by  being  deprived  thereof.  Wben  thai! 
property  consists  of  two  or  more  distinct  parcels,  owned,  or  claimed lAt 
owned,  by  different  persons,  ttie  jury  must  assess  eeparately  theTtlMI 
aacli  distinct  parcel,  if  the  writ  rtK}uirea  tbem  so  l«  do,  or  if  a  msjocl^  l{ 
them  tbiak  proper  so  to  do.  If  tbej  cannot  agree,  after  a  reasonabha 
theaberiff  may  discharge  tbem,  and  publish  anew  notice,  and  procure U 
jury.  When  the  jurors  have  agreed,  tbey  must  makeim  inquisition,  Afl 
the  aam  to  be  paid,  by  the  people  of  the  State,  for  taking  each  dietiiNtI 
eel,  or  the  whole,  aa  the  cose  requires.  The  inquisition  must  be  sigM 
each  juror,  and  by  the  sheriff ;  and  the  sheriff  must  immediately  ttMiM 
file  the  inqoiaition  and  the  writ,  with  his  return  to  the  writ,  la  the  oB«l 
tbe  clerk  of  the  county  in  which  the  real  property  U  situated. 

§2113.  Within  three  montlis  after  the  writ,  and  the  return  ther«la,ii 
the  inquisition  thereupon,  have  been  Bled,  as  prescribed  is  the  last  W^ 
the  attorney-general,  or  diitrict-aitornej,  having  obarge  of  the  pi 
must  cause  to  be  published,  a  notice,  directed,  generally,  to   " 
and  persons  interested  in  the  real  property ;  describing  t'      .    . 
general  and  conciae  terms  ;  slating  when  and  where  the  writ,  retu 
inquisition  were  filed  ;  and  requiring  the  persona  notified  to  show  N 
a  special  term  of  the  supreme  court,  to  be  held  at  a  time  and  at  a  pltC*^ 
dSed  in  the  notice,  why  the  inquisitiun  should  not  be  confirmed  ;  ctrST^ 
governor  so  dir«cta,  wliy  the  inquisition  should  not  be  set  aside.     1^  n 
must  be  published,  at  least  once  in  eauh  neelc,  for  three  succeeuve  M 
I  in  a  newspaper  printed  in  tbe  county,  aod  also  in  tbe  newspaper  priauil 
Albany,  in  which  legal  notices  are  required  to  bs  published. 

§2113.  At  tbe  time  and  place  specified  in  the  notice,  the  court  n 
examine  iuto  the  inquisition,  and  bear  sucli  allegations,  and  affidavttSt 
other  written  proofs,  aa  may  be  presented  in  behalf  of  the  people,  W* 
owner,  or  person  interested.  If  the  court  then,  or  at  the  time  and  pMI 
which  the  matter  is  bdjoutned,  determiues  that  the  inquisiUon  is,  tafl 
respect,  eicesaive,  unjust,  or  otberwise  materially  defective,  it  oimjM 
■aide  the  whole  or  any  pnrl  thereuf  ;  and  may  direct  that  another  wfitl — 
or  another  inquiaition  he  token,  to  supply  the  defects. 

Ig  ail4.  If  it  appears  to  tbe  court,  that  tbe  vrit  faas  baen  duly  eui 
an  order  nasi  be  made,  and  entered  in  the  ofSce  of  the  clerk  of  th*  waM 
in  wb'eb  tb«  real  property  to  be  tei^i^a  u  eiAuwM,  ^«Bl&Tiac  th>.t  the  pM" 


the  last  iMtt 
±e  pruceedU 
I  all  the  offl 
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tttf  upon  paying  into  court  the  amount  of  the  lamages  Msessed 
iquisition,  shall  be  entitled  to  an  absolute  estate  in  the  real 
lescribed  in  the  writ,  and  in  the  appurtenances  belonging  theteto. 

•  The  State  treasurer,  on  the  warrant  of  the  comptroller,  must  pay 
vemor,  out  of  any  money  in  the  treasury,  appropriated  for  that 
lufficient  money  to  pay  the  damages  assessed,  pursuant  to  the  fore> 
visions  of  this  article,  and  the  costs  and  expenses  of  the  proceed- 


.  Immediately  after  the  receipt  by  the  governor,  as  prescribed  in 
iction,  of  sufficient  money  to  pay  the  damages,  he  must  pay  it  into 
d  thereupon  the  absolute  title  to  the  real  property  so  to  be  taken, 
16  people  of  the  State. 

.  If  an  application  for  the  money  paid  into  court  is  not  made,  as 
I  in  the  next  section,  within  sixty  days  after  the  payment  into 
general  term  of  the  supreme  court  in  that  judicial  department, 
de,  by  order,  for  the  investment,  under  the  direction  of  the  court, 
ney,  and  of  the  interest  to  arise  therefrom,  in  permanent  securi- 
\ie  benefit  of  the  owners. 

.  A  person  claiming  to  have  been  an  owner  of,  or  interested  in, 
rty,  when  it  was  so  taken,  may  present  to  the  supreme  court,  at  a 
rm  thereof,  held  in  the  judicial  department  embracing  the  county, 
le  property  is  situated,  a  petition,  praying  for  payment  to  him  of 

or  any  part  of  the  money  so  paid  into  court,  or  of  the  income 

uninvested,  or  both  ;  or  for  the  transfer  to  him  of  the  whole  or 
»f  the  securities,  in  which  it  has  been  invested.    The  court  must 

take  such  measures,  as  it  deems  proper,  to  ascertain  the  rights 
sts  of  the  petitioner,  and  of  all  other  persons,  who  were  owners  of 
;ed  in  the  property,  or  who  are  [>ersonal  representatives,  or  heirs, 

or  persons  so  interested,  and  to  cause  notice  of  the  application  to 
0  those  persons ;  and  it  must  cause  the  money  to  be  paid,  or  the 
to  be  transferred,  to  the  several  persons  entitled  thereto,  in  accord- 
the  rights  and  interests  thus  ascertained. 

.  When  the  legislature  of  the  State  consents  to  the  talcing  of  any 
nty  within  the  State,  for  the  use  of  the  people  of  the  United 
frit  of  assessment  of  damages  may  be  issued ;  and  the  proceedings 
must  be  in  accordance  with  the  provisions  of  this  article ;  except 
pplication  for  the  writ  must  be  made,  and  the  subsequent  pro- 
Qust  be  conducted,  by  the  attorney  of  the  United  States,  for  the 
ibracing  the  county  wherein  the  real  property  is  situated. 

ARTICLE  SEVENTH. 

r  OF  CBBTIOBARI,  to  BEVIXW  THS  DXTKBKailATIOll   OF  AN   USWEBlOm 

Tribunal. 

%  2129.  To  whom  writ  direetei. 
2180.  Mode  of  eervice. 
2131.  Stay  of  proceedings. 
8122.  When  and  where  writ  tetuni* 

able. 
2188.  Subsequent  proceedings  as  1« 

an  action. 
2184.  Return  ;  when  and  how  made. 

2135.  Id.;   how  compelled;  fees  fof 
making. 

2136.  Id.;  after  term  ot  oAfiie  ^x^fo^. 
8187.  When    thkd   mraob  vmki  ^ 


es  where  writ  may  issue, 
es  where  it  cannot  issue. 
I  same. 

en     Issued    from    supreme 
Durt  or  superior  city  court, 
en  from  another  court. 
dtallon  of  time  for  review. 
In  case  of  disability, 
dication  for  writ ;  where  axkd 
ow  made. 

en   notice  necessary ;   ser- 
thereof. 


V 


iroUment  «^S 
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taraDEbt  Lb.  {  il*L  Eain 

f  SlSa,  Hesilng  quod  niam.  order. 

S13B,  U.;  Dpon  affldavita.  SIK.  Effect  tbenor. 

8140.  OneeUDaa  u>  bo  delsrmined.  EllB.  "Badf  or  ciBlc 

BMl.  mua]  order  opon  Ub  hearing.  nation  ;"  wha 

SI4K.  ReBtilutloti  may  b<  anarded:  itI4T.  Applicailos   of 

81tt.  Costs,  cenain  apedi 
SWS.  Id.;  to  civil  ca. 

g  3130.  Tbe  writ  of  certiorari  regulated  in  thia  article,  except  tli«  nil 
apeoified  ic  '  '         '  -    ■  ■     ■ 

in  tme  of  tbe  following  caaea  only : 

1 .  Wbere  tbe  right  to  tbe  writ  is  ezpreBsly  conferred,  or  tbe  isaue  tii 
is  eipresaly  authorized,  by  a  statute. 

3.  Wliere  tbe  writ  may  be  irsned  at  commoti  law.  by  a  court  of  gf... 
jurisdiction,  and  the  right  to  tbe  writ,  or  the  power  of  tbe  court  to  iaattk 
is  not  expressly  taken  away  by  a  atatuie. 

§  2121.  A  writ  ot  certiorari  cannot  be  iaaued,  t 
nsde,  after  this  article  takes  effect,  Id  a  civil  actii 
by  a  court  of  record,  or  a  judf-e  of  a  court  of  recoi 

§  2122.  Except  aa  otberwise  expressly  presoribed  by  a  atatute^  a  writ<f 
oerlLorari  cannot  Ire  issued,  in  either  ot  the  foliowiog  cases  : 

1.  To  review  a  delertnioatiou,  which  does  not  Qaall;  determine 
of  tbe  portiefl,  with  respect  to  tbe  matter  lo  be  reviewed. 

2.  Where  the  delerminotioQ  cbu  be  adequately  reviewed,  by  an  appeit* 
a  court,  or  to  some  other  body  or  oiScer. 

8.  Where  tbe  body  or  officer,  mailing  tbe  detercuiDBtioii,  i 
■uthorized,  by  statute,  to  rehear  the  matter,  upou  the  rdator's  appliutldti 
unless  tbe  delermination  to  be  reviewed  was  made  upon  a  rebeuring.  orlll 
time  within  which  the  relator  can  procure  a  rehearing  hag  elapsed. 

g  2133.  A  writ  of  certiorari  chq  be  issued  only  out  of  the  suprew  W 
or  a  superior  city  court ;  except  in  a  case  nhere  anotber  court  is  elpM 
■uthorized  by  statute  to  issue  it. 

g  2124.  Any  court  of  record,  eiereislng  jurisdiction  of  an  sppell 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or  olBow  wkH 
ptvceedings  are  under  review,  to  make  a  return  to  tbe  court  issDlog  ■ 
writ,  at  a  time  and  place,  fixed  by  tbe  court,  and  designated  in  tbe  W)it,li 
the  purpose  of  supplying  any  diminutioD,  turiance,  or  other  defed,  ia  tl 
record  or  other  paperit,  before  tbe  court  Issuing  (he  writ,  ia  luiy  mm  >t> 
justice  requires  that  the  defect  should  be  supplied,  aod  adequate  mM 
I  tuinot  be  obtained  by  meatis  of  an  order.  , 

§  2136.  Subject  to  the  provisions  of  tbe  next  section,  a  writ  of  eutiM 
to  review  a  determioation  must  be  granted  nud  served,  within  four  dMI 
montba  after  the  detenu i nation  to  be  reviewed  becomes  final  and  bhidU 
upon  the  relator,  or  tbe  person  whom  be  represenu,  either  in  law  «  ■ 
fact. 

a  general  term  thereof,  nay  grant  the  writ,  al  ML 
19  after  the  expiratiaa  of  the  time  limited  iad 
ilator.  or  the  person  whom  he  repteMnlS,  WMk' 
the  time  when  the  determination  to  be  reviewed  became  Saal  and  td  ' 
upon  him,  either 

I.  mdiin  tbe  age  ot  twenty-one  yean  j  gr 
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loned  on  a  criminal  charge,  or  in  execution  npon  oonviotloB  of  t 
ence,  for  a  term  less  than  for  life. 

An  application  for  the  writ  must  be  made  by,  or  in  behalf  of,  a 
ieyed  by  the  determination  to  be  reviewed ;  must  be  founded 
idavit,  or  a  verified  petition,  which  may  be  accompanied  by  other 
of ;  and  must  show  a  proper  case  for  the  issuing  of  the  writ.  It 
nted  only  at  a  general  or  special  term  of  the  court ;  and  the 
refusal  thereof  is  discretionary  with  the  court. 

Until  provision  is  made,  in  the  general  rules  of  practice,  for  re- 
iispensing  with  notice  of  the  application  for  the  writ,  the  court 
e  application  for  the  writ  is  made,  may,  in  its  discretion,  require 
with  notice.     A  notice,  when  it  is  necessary,  must  De  served, 

of  the  papers  upon  which  the  application  is  to  be  made,  upon 

ofiEicer,  whose  determination  is  to  be  reviewed,  or  upon  such 

a.  as  the  court  directs,  as  prescribed  in  this  article  for  the  service 

certiorari.  The  service  must  be  made,  at  least  eight  days  be> 
>lication,  unless  the  cour4,  by  an  order  to  show  cause,  prescribes 
me.  Where  notice  is  given,  the  person  served  may  produce  affi- 
her  written  {i-oofs,  upon  the  merits,  in  opposition  to  the  appllca- 

The  writ  mujt  be  directed  to  the  body  or  officer,  whose  determi> 
be  reviewed ;  or  to  any  other  person  having  the  custody  of  the 
ber  papers  to  be  certified ;  or  to  both,  if  necessary.  Where  it 
x>  review  the  determination  of  a  board  or  body,  other  than  a 
action  would  lie  against  the  board  or  body,  in  its  associate  or 
le,  it  must  be  directed  to  the  board  or  body,  by  that  name ; 
must  be  directed  to  the  members  thereof,  by  their  names. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
rections,  respecting  the  mode  of  service  thereof,  are  given  bv 
ranting  it: 

it  is  directed  to  a  person  or  persons  by  name,  or  by  his  or  thei** 
or  titles,  or  to  a  municipal  corporation,  it  must  be  served,  upon 
or  other  person,  to  whom  it  is  so  directed,  or  upon  the  corpora^ 
same  manner  as  a  summons  in  an  action  brought  in  the  supreme 
3t  as  prescribed  in  the  next  two  subdivisions  of  this  section. 
3  it  is  directed  to  a  court,  or  to  the  judges  of  a  court,  having  a 
ated  pui0uant  to  law,  service  upon  the  court,  or  the  judges  there- 
made  by  filing  the  writ  with  the  clerk. 

e  it  is  to  be  served  upon  any  other  board  or  body,  or  upon  the 
lereof,  it  may  be  served  as  prescribed  in  section  two  thousand 
'-oie  of  this  act,  for  service,  upon  a  like  board  or  body,  of  an 
writ  of  mandamus. 

Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
B  execution  of  the  determination  to  be  reviewed,  or  affect  the 
he  body  or  officer,  to  which  or  to  whom  it  is  addressed.  The 
*  grants  the  writ,  may,  in  its  discretion,  and  upon  such  terms,  as 
or  otherwise,  as  justice  requires,  direct,  by  a  clause  in  the  writ 
irate  order,  that  the  execution  of  the  determination  be  stayed, 
)  certiorari,  and  until  the  further  direction  of  the  court.  A  bond, 
I,  or  other  security,  given  to  procure  such  a  stay,  is  valid  and 
!cording  to  its  terms,  in  favor  of  a  person  bene^daSX^  Vn\«t«iNMi 
g  the  deierm'matioD  to  be  reviewed,  who  is  a^WWdi  %1  % "^^^ 


? 


I 


r 


bin  noil 
iilrt.   lEJ 


CKRXiOIUJU. 

)  iIm  special  pti>ceediag,  at  prescribed  in  secllon  two  thousuid  ODalna 
■Qd  tbinj-seven  a'  '" 

g  3132.  A  writ  of  certiorari  must  be  made  retnninLle,  witbia  H 
d«yi  otter  the  aeryice  thereof,  at  the  office  of  the  clerk  of  the  court.  1 
wu  iasucd  from  the  supreme  court,  itniust  be  made  returnable  aC  tiMD 
of  the  cleric  of  the  count;,  ilesiguikied  therein,  vhovio  tbe  determinatira 
be  cericwed  vaa  made  ;  aad  If  the  county,  designated  in  the  writ,  il  EiMl 
proper  county,  the  court,  upon  motion,  may  amend  the  mic  acoordisg 
Thereupon  all  papers  □□  Gle  must  be  transferred  to  the  clerk  oF  tha  VMB 
«tiere  the  writ  is  made  returnabla  b;  the  ameudmeat. 

g  2133.  After  I 
return  thereto  may  ^    ,  _  _  ,  . . 

ing  taken,  in  the  cause,  io  relation  to  anj  matter  not  prorideil  for  Id 
article,  ks  a  similar  proceeding  may  be  taken  in  an  action,  broagbl  in 
aame  court,  am!  triable  in  the  county  nbere  the  writ  Is  retumablti, 

§  3134.  The  clerk,  with  whom  a  writ  of  certiorari  in  Bled,  and  each  pM 
upon  whom,  a  writ  of  certiorari  is  Ber^Ed,  as  praacribed  iasectioatmtt 
sand  one  hindred  and  thirty  of  this  at:t,  must  make  and  auncK  to  ibe  ■ 
011.10  the  copy  thereof  served  apou  him,  a  return,  witb  the  tnuiecri|d| 
neied,  and  certified  hy  iiim,  of  the  record  or  proceedings,  nod  a  Staiemcd 
the  other  matti'ra,  specified  in  and  required  by  tbe  writ.  The  retun  ~^^ 
be  filed  in  the  olEi^e  where  tbe  writ  is  returnable,  according  to  tbe  cuml 
thereof. 

g  ai3&.  If  a  return  ia  defective,  the  iMun  may  direct  a  further  « 
Au  omiuion  to  make  a  return,  as  required  by  K  writ  of  certiorari,  or  bft 
order  for  a  lurthei'  return,  may  be  punished,  as  a  contempt  of  lb«*r'^ 
But  a  jodge  or  clerk  shall  not  be  thus  punislied,  unless  tha  relilot,  bl 
tlie  time  when  the  return  is  required,  paye  him,  for  bis  return,  IheMlBi 
two  dollars,  and,  in  adililion,  ten  cents  for  each  folio  of  the  C0|' 
papers  required  lo  be  returned. 

g  2136.  A  writ  of  certiorari  may  be  issued  la,  and  a  return  to  % 
3  .by,  au  ofBcor,  whose  term  of  office  hat  e 
n  ofDccr  may  h«  punished  for  a  failure  to  make  u  return  lo  iti 
as  required  thereby ,-  or  to  make  a  further  return,  as  required  b;f  ai 
for  ihat  purpose. 

g  2137.  Upon  tbe  application  of  a  person,  specially  and  benefidtOf 
terested  in  upholdiog  the  delermiuation  to  be  reriewed.  the  court  BHb 
its  discretion,  admit  him  as  a  party  defendant  In  the  special  prOMH 
upon  Buon  terms  as  justice  requires.  And  a  geoeral  term  of  the  coMtl 
which  the  cause  is  noticed  for  hearing,  and  ia  placed  upon  the  oilaM 
may,  in  a  proper  case,  direct  that  notica  of  the  pendency  of  tbe  spMU' 
caeding  bo  given  to  any  person,  in  such  a  manner  as  It  thinks  propwj 
may  auspend  the  hearbg  until  QOtics  ia  given  accordingly. 

g  3I39>  The  cause  most  be  iieard  at  a  general  term  of  the  courL  b 
luprema  court,  it  must  bo  heard  at  a  general  term,  held  within  the  jid 
department,  embracing  the  oounty  where  the  writ  was  returnable.  S 
party  may  notice  il  for  hearing,  at  any  time  after  the  raturn  ia  tonb 
Except  as  preacrlbod  in  the  nett  section,  it  must  be  beard  Opoatbl 
■nd  return,  and  the  papers  upon  which  the  writ  was  granled. 

g  3139.  If  the  oflScer  or  other  person,  whose  duty  it 
0itt  abtcosda,  r*mo>e«  from  tha  ftMU,  ot  beoomai  ioi 
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ll  bsaed,  and  before  making  a  return,  or  after  making  an  insufficient  return ; 
lad  it  appears  that  there  is  no  other  officer  or  person,  from  whom  a  suffix 
dpit  return  can  be  procured  by  means  of  a  new  certiorari ;;  the  court  may, 
liitidiaeretion,  permit  affidavits,  or  other  written  proofs,  relating  to  the 
mtten  not  sufficiently  returned,  to  be  produced,  and  may  hear  the  cause 
Moordingly.  The  oourt  may  also,  in  its  discretion,  permit  either  party  to 
pndiice  affidavits,  or  other  written  proofs,  relating  to  any  alleged  error  of 
iMti  or  any  other  question  of  fact,  which  is  essential  to  the  jurisdiction  of 
Ae  body  or  officer,  to  make  the  determination  to  be  reviewed,  where  the 
fioti,  in  relation  thereto,  are  not  sufficiently  stated  in  the  return,  and  the 
court  is  satisfied  that  they  cannot  be  made  to  appear,  by  means  of  an  order 
for  I  further  return. 

1 2l4Dm  The  questions,  involving  the  merits,  to  be  deterbined  by  the 
wort  upon  the  hearing,  are  the  following,  only  : 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject-m.atter  of 
Ae  determination  under  review. 

1  Whether  the  authority,  conferred  upon  the  body  or  officer,  in  relation 
to  that  subject-matter,  has  been  pursued  in  the  mode  required  by  law,  in 
•rder  to  authorize  it  or  him  to  make  the  determination. 

t.  Whether,  in  making  the  determination,  any  rule  of  law,  affecting  the 
ffghts  of  the  parties  thereto,  has  been  violated,  to  the  prejudice  of  the  rela- 
br. 

4.  Whether  there  was  any  competent  proof  of  all  the  facts,  necessary  to 
be  proved,  in  order  to  authorize  the  making  of  the  determination. 

i;  If  there  was  such  proof,  whether  there  was,  upon  all  the  evidence, 
■Mh  a  preponderance  of  proof,  against  the  existence  of  any  of  those  facts, 
fttt  the  verdict  of  a  jury,  affirming  the  existence  thereof,  rendered  in  an 
■don  in  the  supreme  court,  triable  by  a  jury,  would  be  set  aside  by  the 
bart,  as  against  the  weight  of  evidence. 

1 2141.  The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
eoofirming,  wholly  or  partly,  or  modifying,  the  determination  reviewed. 
I  to  any  or  all  of  the  parties. 

2142.  Where  the  determination  reviewed  is  annulled  or  modified,  the 
may  order  and  enforce  restitution,  in  like  manner,  with  like  effect  and 
;t  to  the  same  conditions,  as  where  a  judgment  is  reversed  upon  ap- 

[  1 2143.  Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
by  the  final  order,  in  favor  of  or  against  either  party,  in  the  dis- 
of  the  court. 

2144.  The  final  order  of  the  court  upon  the  certiorari  must  be  entered 

oQoe  of  the  clerk  where  the  writ  was  returnable.     But  before  it  can 

I  enforced,  an  enrollment  thereof  must  be  filed.    For  that  purpose,  the 

most  attach  together,  and  file  in  his  office,  the  papers  upon  which  the 

was  heard ;  a  certified  copy  of  the  final  order ;  and  a  certified  copy 

order,  which  in  any  way  involves  the  merits,  or  necessarily  affects 

I  final  order. 

2146.  The  filing  of  the  enrollment  in  the  office  of  the  clerk  where  the 
order  is  entered,  as  prescribed  in  the  last  section,  is  a  sufficient  author- 
In*  any  proceeding,  by  or  before  the  body  which,  or  the  officer  who, 
the  determination  reviewred,  which  the  final  order  of  the  cowxV.  ^vc«tiv& 
Bat  where  the  execution  of  the  final  ordw  Va  «ta\Q4  \>i  «^ 
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I 


INSOLVENT'S  DISCaABGB. 
■ppeal  to  ths  oourt  of  appeals,  ihe  proceediiiga  below  on 

„  2146.  Ths  eipTwsioD,  "  boil;  oc  oScier,''a8  and  ia  tbii  ntiult,  ifc^ 
dudes  every  uailtl,  cribuuul,  bonrd,  onrpnrilioD,  or  otliar  person,  or  iggro 
gaUoa  of  peraooB,  whose  dece^mluatiun  □!»,<  be  renewed  by  u  wril  ofctf' 
dorari ;  and  [be  word,  "  deiermiuation,"  a»  ueed  ici  this  article,  ioclodn 
BTery  judgmpnt,  order,  deciaiun,  adjudicatioQ,  or  otber  net  o!  sncb  ■  boJi. 
or  officer,  nbioU  ia  subject  to  be  eo  rcriewed. 

g  2147.  Where  the  right  to  n  writ  or  certiorari  ie  eipresaty  woitlvi 

or  Ibe  issuing  thereof  ia  eipreBsly  authorized,  bj  ar""*"""   j  i..»— 

and  remaining  in  force  after,  this  article  takes  sffec 

fjurj,  or  affe4:t   in  any  manner,  any  prorieion  of  the 

eipresely  prescribes  a  diSereat  legulatiun,  with  respect  to  any  of  Ihtjw 

oeediuga  upon  the  ocrtiorari  to  be  issued  theceuudet. 

g  214S.  This  article  is  not  applicable  to  a  writ  of  certiorari,  bmuehlH 
review  a  dcterminntiun  made  in  any  crimioal  matter,  eicept  a  criimnu  cot' 
tempt  of  court 
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INSOLVENT'S  DISCHARGE. 


ARTICLE  FIRST. 
Discharge  of  an  Insoltxnt  froic  nis  Debts. 


lio  may  be  discharged. 
)  what  court  application  to  be 
made. 

mtents  of  petition, 
msent  of  creditors  to  be  an- 
nexed. 

msent  of  executor,  adminis- 
trator, receiver,  etc. 
I.;  of  corporation,  etc. 
.;  of  partnership. 
Sect  of  consent  where  peti- 
tioner is  a  joint  debtor. 
}nsent  of  purchaser  of  debt, 
etc. 

>n9enting  creditor  mnst  relin- 
qnit^h  security. 

snalty     if     creditor     swears 
falsely. 

ffldavit  of  consenting  creditor, 
''hen  non-resident  creditor  to 
annex  account,  etc. 
etitioner's  schedule. 
i«  affidavit, 
rder  to  show  cause, 
ow     order     published     and 
Served, 
earing. 

uttinjy;  cause  on  calendar, 
pposmg  creditor  to  file  speci- 
fications,  and   may   demand 
jury  trial. 


12109 


Id.;  to  file  proofs,  if  not  named 
in  schedule. 
2170.  Proceedings    if  joiora  do  not 


agree. 


2174 


2171.  When  insolvent  required  to  nro- 

duce  his  non-resident  wile. 

2172.  Examination  of  insolvent. 

2173.  Wheu  insolvent  cannot  be  dis- 
charged. 

When  assignment  to  be  direc- 
ted. 

2175.  Assignment :  contents,  and  to 

whom  made. 

2176.  Id.;  trustees,  how  designated. 

2177.  Effect  of  assignment. 

2178.  When  dischai^e  to  be  granted. 

2179.  2180.  Proceedings  where  trustee 

refuses  to  eive  ccmflcate,  etc. 
8161.  Discbarge,  etc,  to  be  recorded. 

2182.  Effect  of  discharge. 

2183.  Id.;  exception  as  to  foreign  con- 

tracts or  creditors.  . 

2184.  Id^  as  to  debts,  etc.,  to   the 

United  States  and  the  State. 

2185.  Insolvent  to  be  released   from 

imprisonment. 

2186.  Discbarge  ;  when  void. 

2187.  Invalidity   may   be   proved   on 

motion  to  vacate  order  of  ar- 
rest, etc. 


t9.  An  insolvent  debtor,  who  is  a  resident  of  the  State  at  the  time 
nting  his  petition,  may  be  discharged  from  his  debts,  ad  prescribed 
rticle.  > 

'O.  Application  for  such  a  discharge  must  be  made,  by  the  petition        / 
isolvent,  addressed  to  the  county  court  of  the  county  in  which  he 
or,  if  he  resides  in  the  city  of  New  York,  to  the  coart  of  common 
•  that  city  and  county. 

tl.  The  petition  must  be  in  writing ;  it  must  be  signed  by  the  in- 
and  specify  his  residence  ;  it  must  set  forth,  in  substance,  that  he 
i  to  pay  all  bis  debts  in  full ;  that  he  is  willing  to  assign  his  prop- 
the  benefit  of  all  his  creditors,  and,  in  all  other  respects,  to  comply 
provisions  of  this  article,  for  the  purpose  of  being  discharged  from 
i ;  and  it  must  pray  that,  upon  his  so  doing,  he  may  be  discharged 
gly.  It  must  be  verified  by  the  affidavit  of  the  insolvent,  annexed 
taken  on  the  day  of  the  presentation  thereof,  to  the  effect,  that  the 
is  in  all  respects  true,  in  mtitter  of  fact. 

2.  The  petitioner  must  annex  to  his  petition  one  or  more  written 
$nts,  executed  by  one  or  more  of  his  creditors,  residing  in  the 
Hates,  having  debts  owing  to  him  or  them  in  good  faith,  then  due 
ifter  to  become  due,  which  amount  to  not  less  than  two  thirds  of 
debts,  owing  by  the  petitioner  to  creditors  residing  within  the 
itates.  Each  instrument  must  be  to  the  effect,  that  the  person  or 
ion,  executing  it,  consents  to  the  discbarge  of  the  petitioner  from 
I,  upon  his  complying  with  the  provisions  of  this  article. 

3.  An  executor  or  adm/nistrator  may  become  a  coua^xiVvTi^^sr^d^XAit, 
0  order  of  the  surrogate's  court  from  which  bla\etteT%  Vftsae^-     K 
>iTefa.  assignee,  or  receiver  of  the  property  ot  a  ctedUot  ol  X^* 

irbetber  created  by  operation  of  law  or  by  the  act  ol  tjarWe^^.  tji^'^ 


^ 


INSOLVENT'S  1)ISCHAEQE 

eaUng  creditor,  unaer  tbe  order  of  a  jastlce  of  (he 
pcrsuii  wbo  bevomes  n  uonaentlng  oroililor,  as  preacribed  id  lUi 
chargeable  only  for   the  sum  wbicb  he  actniJlj  receiTai,  u 
dividend  of  the  iuaalrcnt'a  property. 

g  2164.  Wbere  a  corporation  or  joiDt-stook  associatioD  becomst  a  M 
■eating  auditor,  its  conaeut  must  be  executed  under  its  oommoa  araJ,  ul 
may  be  attested  by  aDy  director  or  other  officer  thereof,  duly  autbiniMd  tv 
that  purpose  ;  who  ma;  make  any  afBdavit,  requiroil  of  a  creditor  in  M 
proceedings. 

iVhere  a  pan 

behalf,  and  any  nflida,vit,  requi 
tbe  proceedings,  may  be  made,  by  either  ij^  the  purUiecB. 

§  3166.  A  creditor's  consent  doea  not  affect  hia  remedy  agaioal  uiTl- 
■□n  or  persona  indebted  joiutly  with  the  petitioner;  and  tb«  paliliblllll 
discharge  haa  the  effect,  aa  between  the  creditor  and  the  other  jojnt  defcUH 
of  a  composition  between  the  petitioner  and  the  creditor,  made  w  piwnM 
in  article  third  of  title  fifth  of  chapter  fifteenth  of  this  act. 

§  2IS7.  Where  a  consenting  creditor  is  the  parobaser  or  iseiinM  <l\ 
liebt  against  tbe  petitioner,  or  the  cieoutor.  administrator,  tnistee,  M  t 
ceiFer  of  such  a  purchaser  or  naslgnee,  he  ia  deemed,  for  all  CliO  pnrpOMl 
this  article,  except  as  to  the  declaration  and  receipt  of  diriduts 
creditor  only  to  the  amount,  actually  and  in  good  faith  paid  forlluii^ 
by  him,  or  by  the  decedent  or  other  person,  from  whom  he  derive*  titl^l 
reraaioing  uncolletled.  This  section  is  not  affected  bj  the  Moonrf  ' 
jodgment  for  the  debt,  after  the  purchase  or  asaigamem ;  bnl  in  thu 
ibe  coDSCUtlng credilormaj  Include  the  uncollected  coats, 
part  of  the  sum  paid  for  the  debt. 

§  21B8.  A  creditor  who  has,  in   hia  own  name,  or  in  tmsi  fo. 
mortgage,  judgmcot,  or  other  security,  for  tbe  payment  of  a  sum  a[ 
which  la  a  lien  upon,  or  otherwise  affecta,  real  or  personal  prep«Ky  bdM 
ingto  the  petitiouer,  or  transferred  by  him  since  tbe  Ilea  was  creau* 
not  become  a  oonsentiug  creditor,  with  respect  to  tbe  debt  so  aecurei 
he  adds  to  or  includes  in  hia  consent,  a  written  decikration,  under  Ui 
to  the  effect,  that  he  relinquishes  the  mortgage,  jiidgment,  or  olheti 
BO  far  as  it  affects  that  property,  to  the  trustee  to  be  appointed  pui 
the   petitioQ,   for   tbe  beneSt  of   all   the  creditors.    Such   a  i'~ 
operates,  to  that  extent,  as  an.  assigmont  to  the  trustee,  of  the 
judgment,  or  other  security  ;  and  vests  in  him  uccordlngly  all  the  ri^l 
mierest  of  tbe  consenting  creditor  therein. 

g  2159.  If  a  creditor  knowingly  swears,  in  any  proceedings  Wb 
by  this  article,  that  the  petiiioner  ia,  or  will  become,  indebted  to  Ub 
sum  of  money,  which  ia  not  really  due,  or  thereafter  to  booome  dui 
more  than  the  true  amount  j  or  that  mare  was  paid  for  a  debt,  whU 
purchased  or  asaigned,  than  the  sum,  actually  and  in  good  fiuth  plUl 
for;  be  forfeits  to  tbe  trnalee,  to  be  recovered  in  an  aoiion,  twice  Ibl 
10  falsely  sworn  to. 

g  2160.  The  oon^ni  of  a  creditor  must  be  aocompanied  witb  tt 
davit,  staling  as  follows  ; 

I.  That  the  petitioner  is  justly  indebted  to  him,  or  will  become  i 
ts  him.  At  n  futore  diy  specificl  therein,  In  a  sum  therein  fpidM: 
If  he,  or  the  person  from  whomUa  tovias  title,  is  or  wn  th*  pnmhaMi 
a-isiguee  of  the  debt,  he  must  »\imi  Bpeuli  I.'qo  wa!i,%fica».\!.-j  aai  h  -' 

With  paid  for  tbe  delil,  as  pcescn'uea  "—   -"-■"™  •—  >"- -»  — •-- 

sad  £fty-ieven  of  Ihia  act. 
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The  natare  of  the  demand,  and  whether  H  arose  upon  written  security, 
tberwise,  with  the  general  ground  or  consideration  of  the  indebted" 

That  neither  he,  nor  any  person  to  his  use,  has  received  from  the  pet) 
r,  or  from  any  other  person,  payment  of  a  demand,  or  any  part  thereo:' 
oney  or  in  any  other  way,  or  any  gift  or  reward  of  any  kmd,  upon  au 
388  or  implied  trust,  confidence,  or  understanding,  that  he  should  cou> 
to  the  discharge  of  the  petitioner. 

here  a  consenting  creditor  is  an  executor,  administrator,  trustee,  re- 
r,  or  assignee,  he  may  state  the  necessary  facts,  in  his  affidavit,  upon 
nation  and  belief,  setting  forth  therein  the  grounds  of  his  belief ;  but 
at  case,  the  consent  must  also  be  aceumpuuied  with  the  affidavit  of  the 
rent,  to  the  effect,  that  all  the  matters  of  fact  stated  in  the  affidavit  of 
(msenting  creditor,  are  true. 

B161.  [am'd  1889.]  A  consenting  creditor,  residing  without  the 
s,  and  within  the  United  States,  must  annex  to  his  consent  the 
nal  aooonnts,  or  sworn  copies  thereof,  and  the  original  specialties 
ther  written  securities,  if  any,  upon  which  his  demand  arose  or 
mds:  provided,  however,  that  when  such  original  specialties,  or 
r  written  securities,  are  lost,  such  fact  must  be  stated  as  a  reason 
lot  annexing  thereto  the  consent,  and  the  f^ict  of  the  loss,  and  the 
ner  of  the  loss  thereof  must  be  stateJ  in  the  affidavit  of  the  cred- 
'x>  the  best  of  his  knowledge,  or  n\iist  be  otherwise  proved  by 
Kvit  iothe  satisfaction  of  tho  court;  and  the  court  may  thereupon, 
Lch  case  or  proceeding,  by  its  order,  dispense  with  the  annexing 
Loh  oonsent  of  the  original  specialties  or  other  written  securities. 

2162.  The  petitioner  must  annex  to  his  petition  a  schedule,  con* 
ng:- 

A  full  and  true  account  of  all  his  creditors. 

A  statement  of  the  place  of  residence  of  each  creditor,  if  it  is  known  ; 
*  it  is  not  known,  a  statement  of  that  fact. 

A  statement  of  the  sum  which  he  owes  to  each  creditor,  and  th« 
re  of.  each  debt  or  demand,  whether  arising  on  written  security,  on 
mt,  or  otherwise. 

A  statement  of  the  true  cause  and  consideration  of  his  indebtedness  to 
creditor,  and  the  place  where  the  indebtedness  accrued. 
A  statement  of  any  existing  judgment,  mortgage,  or  collateral  or  other 
■ity,  for  the  payment  of  the  debt. 

A  full  and  true  inventory  of  all  his  ;roperty,  in  law  or  in  equity,  of 
Qcumbrances  existing  thereon,  and  of    ll  the  books,  vouchers,  and  secur- 
relating  thereto.  I 

1163.  An  affidavit,  in  the  following  form,  subscribed  and  taken  by 
etitioner  before  the  county  judge,  or,  in  the  city  of  New  York,  before 
adge  holding  the  term  of  the  court,  at  which  the  order  specified  in  the 
section  is  made,  must  be  annexed  to  the  schedule : 

J ,  do  swear  *'  (or  "  affirm,"  as  the  case  may  be,)  "  that  the  mat- 

•f  fact,  stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just 
rae ;  that  I  have  not,  at  any  time  or  in  any  manner  whatsoever,  dis- 
of  or  made  over  any  part  of  my  property,  not  exempt  by  express  pro- 
of law  from  levy  and  sale  by  virtue  of  an  execution,  for  the  future 
t  of  myself  or  mj  family,  or  disposed  of  or  made  over  any  part  of  my 
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property,  In  order  to  defraud  anj  of  nij  creditorg  ; 

"  stance,  crented  or  acknowledged  a  debt  for  a  greater  Eum  than  I  honWl; 
■nd  uatf  owed ;  and  that  I  hare  not  paid,  sei^urad  to  bo  paid,  or  la  idj 
way  compounded  with,  any  of  my  creditors,  with  a  riew  fraudulently  loot 
tain  the  prayer  of  my  petition." 

g  216^  The  petition  and  otber  papers,  specified  in  the  foiegoing  w 
of  thia  article,  mast  be  presented  to  the  court,  uid  Sled  with  ths 
The  court  must  thereupon  make  au  order,  requiring  all  the  creditors  ol  lb 
petitioner  to  show  cauiie  before  it,  ut  a  time  and  place-therein  epeoib^ 
why  an  asaignment  of  the  insolvent's  property  ihould  not  be  made,  andhr 
be  thereupon  discharged  from  hia  debts,  an  presenbed  in  this  BrCicke;  ud 
directing  that  the  order  be  published  and  serjed,  oa  piascribed  in  Iben"^ 

§  2I6S.  The  order  must  be  publiahod  and  served  in  the  following  a 

1.  lam'd  1830.]    Tha  petitioner  must  oanae  a.  oopj  thereof  ta 
pablished  in  a  newspaper,  designated  in  the  order,  pnblished  inttM 
connty  ;  ruid  also,  if  onO'toarth  part  of  the  iasolveara  debts  aM"^ 
or  are  dneta  creditors  reniding  in  the  city  of  New  York,  inanavt 

EnbliBbedin  that  dty,  designated  in  tbe  order.  The  publication 
emade  at  least  onoein  eaobof  ten  weeks,  iaunediately  pracedioglbi 
day  in  which  canse  in  to  bo  showD,  anless  ail  the  orediton  leMi 
wiUunonehondred  miles  of  tha  place  where  cause  is  to  boahon 
in  which  case  the  pablioation  iunat  be  made  at  least  ottoe  in  eaok  o! 
the  sis  weeks,  immediately  preceding  that  day, 

2.  The  petitioner  must  also  serve  upon  each  creditor,  residing  withiBI 
United  Stales,  whose  place  of  reaidenoe  ia  known  to  him,  a  eopjoiat 
girder  to  show  cause,  either  personally,  at  least  twenty  days  before  (be  ilf 
when  cause  ia  to  be  shown,  or  by  depositing  it,  at  least  forty  days  bet 
that  day,  in  Ihe  post-offlce,  inclosed  in  a  post-paid  wrapper,  addressed  la 
creditor  at  his  usuat  place  of  residence. 

Wliere  the  State  is  a  creditor  of  the  petitioner,  i  copy  of  the  onler  n 
be  served  upon  the  attorney-general,  who  must  represent  the  State  Id  ill 
subsequcDt  proceedings. 

§  2166.  On  Ihe  day  specified  in  the  order,  and  before  any  ottiei  proN* 
ings  are  taken  in  tbe  matter,  the  petitioner  must  present  to  tbe  conn,  ~ 
file  with  the  clerk,  proof,  to  the  satisfaction  of  the  court,  that  the 
been  published  and  served,  as  prescribed  in  the  loai  section ;  and  ' 
on  tbe  same  day,  or  upon  the  day  to  which  the  bearing  is  adjounwo,  I 
court  most  hear  the  allegations  and  proofs  of  the  parties  appearing.  Fn 
of  personal  service  of  a  copy  of  the  order  upon  any  person,  must  be  mi 
in  like  manner  as  proof  of  personal  service  of  a  summons,  in  an  ul 
brought  in  the  supreme  court. 

g  2167.  Where  the  insolvent's  discharge  is  opposed,  ibe  court  mtfSi 
the  special  proceeding  to  be  placed  upon  the  calendar  for  trial.  In  that  e 
the  parties  must  appear,  and  tbe  proceedings  ars  (he  same,  ■»  in  an  ttll 
ejcept  as  otherwise  prescribed  In  this  article ;  «nd  costs,  as  in  n  mU 
eicepi  for  proceedings  before  notice  of  trial,  may  be  awarded  m  H 
party,  in  the  discretion  of  ihe  court. 

%  216S.  In  order  to  entitle  a  creditor  to  appose  ibe  discharge  of 
JDSplFGnt,  he  must,  on  the  day  Gxed  to  show  cause,  or  at  such  other  ll»e< 
tbe  court  directs,  Gla  with  the  clerk  a  a^irav&iatlon  of  hia  objecilani 
L  be  mar  then,  but  not  afterwards,  demand  bU\A,,\i^  ikV'i''n>*A  \!bft(raa 
fto/ /aci  ariaiiijt  thereupon.     It  a  tt'w\  \i3  i *ittr> M  t»«  'i""  ' 
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qaestioiis  of  flujt  must  be  tried  by  the  court,  without  a  Jury.  Where  one  of 
two  or  more  opposing  creditors  demands  a  trial  by  a  jury,  all  the  material 
qvestions  of  fact,  arising  upon  the  objections  of  all  the  o^itors,  must  bt 
tried  in  like  manner,  and  at  the  same  time.  The  oomrt  may,  in  its  dito^ 
tioQ,  direct  the  questions  to  be  settled,  and  plainly  stated,  in  an  order,  a* 
wkere  an  order  is  made  by  the  supreme  court,  in  an  action  pending  therein, 
for  the  trial  of  questions  of  fact  by  a  jury. 

§  2169.  Where  the  name  of  an  opposing  creditor  does  not  appear  in  the 
sdiedale,  he  must  file,  with  the  specification  of  his  objections,  proof,  by 
iffidavit,  that  he  is  a  creditor ;  and,  if  his  debt  is  not  set  forth  in  the  sched- 
ule, he  must  also  file  his  affidavit,  to  the  effect  specified  in  subdivision  first 
tod  second  of  section  two  thousand  one  hundred  and  sixty  of  this  act. 

§  2170L  There  shall  be  but  one  trial  by  jury.  If  the  jurors  cannot 
agree,  after  being  kept  together  for  such  a  time  as  the  court  deems  reason* 
ible,  the  court  must  discharge  them,  and  determine  the  questions  of  fact,  or 
those  questions  as  to  which  the  jurors  have  not  agreed;  upon  the  evidence 
tiken  before  the  jury,  as  if  a  jury  had  not  been  demanded. 

$  2171.  Where  the  petitioner's  wife  resides  without  the  State,  the  court, 
«  a  judge  thereof  out  of  court,  may,  upon  the  application  of  any  creditor, 
Bake  an  order,  requiring  the  petitioner  to  bring  his  wife  before  the  court, 
at  the  hearing  or  trial,  to  the  end  that  she  may  be  examined  as  a  witness. 
A  eopy  of  the  order  must  be  personally  served  upon  the  petitioner,  at  least 
three  weeks  before  the  hearing.  If  it  appears,  upon  the  hearing,  that  ser* 
noe  could  not,  with  due  diligence,  be  so  made,  in  consequence  of  the  peti- 
tioner's sickness  or  absence,  the  court  may,  in  its  discretion,  adjourn  the 
hearing  or  trial,  and  prescribe  the  time  and  manner  of  service  of  the  order 
for  the  adjourned  day.  If,  after  due  service,  the  petitioner's  wife  does  not 
attend  at  the  time  and  place  appointed,  the  petitioner  is  not  entitled  to  his  dis- 
jeliarge,  unless  he  proves,  to  the  satisfaction  of  the  court,  by  his  affidavit,  or 
ipon  his  oral  examination,  or  otherwise,  that  he  was  unable  to  procure  her 
attendance. 

§  2172.  At  the  hearing  or  trial,  the  petitioner  must  be  examined  under 
oatii,  at  the  instance  of  any  creditor,  touching  his  property  or  debts,  or  any 
other  matter  stated  in  his  schedule,  or  any  changes  that  have  occurred  in 
the  aituation  of  his  property,  since  the  making  of  the  schedule  ;  and  par- 
tbohirly  whether  he  has  collected  any  debts  or  demands,  or  made  any  trans- 
Un  of,  or  otherwise  affected,  his  real  or  personal  property.  Any  creditor 
■ay  contradict  or  impeach,  by  other  competent  evidence,  the  testimony  of 
the  fauolvent,  or  of  his  wife. 

1 2173.  In  either  of  the  following  cases,  the  petitioner  is  not  entitled  to 
ftuicharge: 

1.  Where  it  appears,  upon  the  bearing  or  trial,  that,  after  making  the 
lahedule  annexed  to  his  petition,  he  has  collected  a  debt  or  demand,  or 
transferred,  absolutely,  conditionally,  or  otherwise,  any  of  his  property,  not 
Oempt  by  law  from  levy  and  sale  by  virtue  of  an  execution,  and  he  neglects 
•r  refuses  forthwith  to  pay  over  to  the  clerk,  the  full  amount  of  all  debts 
and  demands  so  collected,  and  the  full  value  of  all  property  so  transferred, 
Oeept  so  much  of  the  money,  and  of  the  value  of  the  property,  as  appears 
to  hsve  been  necessarily  expended  by  him  for  the  support  of  himself  or  his 
fuaty 

S.  Where  it  appears,  in  like  manner,  that  the  petitioner^  wVOoiu  Vn^  ^«^t\» 
before  presenting  the  petition,  has,  in  contemplation  of  Yu^  \>Qi(iQTDL\\i^Vn»R^- 
cruf  tl0  petitioning  for  bis  discharge,  or  knowinfLot  "bLY^uiwiV^tPBRPf' 
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aaSe  an  BBatgnmenl,  B&lr,  or  iniDarer,  eitlior  absolute  w  cunditlonil.  of  hj 
of  hia  property,  or  ot  but  interest  Iboi^n,  or  confessed  a  jaUfiMiu.  W 
givea  nny  saauric;,  with  ik  Tiev  ot  giviag  s  prefereEce  to  a  creditor  Ma 
antecedent  debt. 

g  2114.  An  order,  directing  the  execution  of  an  lasignnienc.  mufl  Ik 
miule  by  tile  oourl,  vrliere  it  appears,  bj  the  verdict  of  ttie  iai7;0T,ifl 
jurj  baa  not  been  demanded,  or  the  jurors  have  been  diacburged  bj  reiM 
of  tiieir  inubilily  to  agree,  wtiere  it  satisfacloril;  appears  to  the  conn;  ■> 
followa; 

1.  That  tbe  petitioner  ia  justly  and  truly  indebted  to  the  conbeolilg 
creditors  in  sums  wbiab  amount,  in  tbe  aggregate,  to  tvo  thirds  o{  lU  la 
ilebtg,  which  the  petitioner  oired,  at  the  time  ot  preeentJng  hia  petilioa,  » 
creditors  residing  nithin  the  United  States. 

2.  That  he  haa  honestly  aod  fairlv  given  a  true  account  of  hiB  proftctf- 

3.  That  he  has,  in  all  things,  conformed  to  tbe  matters  required  ofUa 
by  this  article. 

g  2175.  Tbe  order  must  designate  OQe  or  more  trustees,  residents  <it  ibl 
State  i  aail  mnat  direct  the  peCiliooer  to  etecute,  to  turn  or  them,  an  <» 
signment  of  all  his  property,  at  law  or  In  equity,  in  posseasioo,  refenioa,  B 
remainder,  eiceptiog  oQlj  so  much  thereof,  as  is  exempt  by  lav  from  in! 
and  sale,  by  virtue  of  an  eieciitlou.  The  aasigament  muat  be  acknowM»l 
or  proved,  and  certified,  in  like  maotier  as  a  deed  to  be  recorded  In  W 
county,  and  moat  be  recorded  in  the  clerk's  office  of  the  county.  Who** 
appears,  from  the  selieduls  or  otherwise,  thkt  real  property  wilL  pass  ibeV' 
by,  it  must  be  recorded  also  as  a  deed,  io  the  proper  office  for  recozdilf 
deeds,  of  each  county  vhere  the  real  property  is  situated. 

g  2176.  The  trustee  or  truetees  may  be  nominated  by  n  aiikii:^ 
in  amount  of  the  consenting  (Creditors,  If  no  person  is  so  nomioateo,  <" 
or  more  persons  must  be  appointed  by  the  court  for  the  purpose.  Tht 
Domiaatioi]  may  be  included  in  the  consent,  or  made  in  a  separate  ptt[Hlt,  M 
orally  upon  the  heaping  or  trial,  and  entered  in  the  miHuies, 

I  2177.  The  assignment  vests  in  the  trustee  or  trustees  ali  the  palW* 
it's  interest,  legal  or  equitable,  at  the  timt'  of  its  execution,  in  any  i«ll  V  , 
^rsotial  property,  not  exempt  b;  low  frum  levy  and  sale  by  virtue  of  il 
execution  ;  and  any  contingent  interest  which  may  vest  within  three  ]lU~ 
thereafter.  When  a  contingent  interest  so  vesta,  it  passes  to  the  tmnti 
in  the  same  manner  as  It  would  have  vested  in  tbe  petitioner,  if  be  bid  n» 
made  an  assignment. 

§  2178.  Upon  the  production  by  the  petitioner  of  a  oertiflcata  ol  lk» 
trustee  or  trustees,  duly  acknowledged  or  proved,  and  certified,  in  llkt  mh' , 
ner  ae  a  deed  to  be  recorded  in  the  county,  to  the  effect,  that  the  tmnln^ , 
has  assigned,  for  tbe  benefit  of  all  bis  creditors,  all  his  propert;  so  lUnMr 
to  be  assigned,  and  all  the  boolis,  vouchers,  and  papers  relating  IheretOtOi 
that  he  baa  delivered  so  much  thereof  as  ia  capable  of  delivery ;  anil  ik 
of  a  certificnle  of  the  oounty  clerk,  that  the  assignment  ho?  been  dnlj  If 
corded  in  his  office ;  the  court  mu!t  grant  to  the  insolvent  a  discharge  frdl 
hie  debts,  which  has  the  effect  declared  in  the  foUowing  section*  at  d^ 
■rtlcl' 


prescTibcd   in   the  luBt  aectiou,  o.    ._   ...  __    .__ „_. . 

be  recorded,  as  iJiercin  presoribed,  iVie  coMvliH^otf^tool  \i^  nffidaiii  of  li* 
facts,  ojuflt  make  an  order,  renuiring  t\iB  i.Tuate«  W  »"no-«  imsk.,«^1M 
and  place  tbereio   specified,  wlij  t\ife  pei^XxioTusi  i^nrfA  i«i\  "»  «i*»tf 
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witlwtanding  his  neglect  or  refusal ;  and  whj  the  trustee's  appointiBent 
old  not  be  revoked. 

I  2180.  If,  upon  the  return  of  the  order,  it  appears  that  the  assignment 
i  been  duly  executed,  and  that  the  petitioner  has  duly  delivered  all  his 
iperty  directed  to  be  assigned,  and  all  the  books,  vouchers,  and  papers 
iting  thereto,  which  are  capable  of  delivery,  the  court  may,  either : 
I.  Grant  a  discharge  of  the  petitioner,  notwithstanding  the  neglect  or  r«- 
al  of  the  trustee ;  or 

L  Hake  an  order,  revoking  the  appointment  of  the  trustee.  Upon  the 
ay  oi  such  an  order,  the  powers  of  the  trustee,  and  his  interest  in  the^ 
kigned  property,  cease.  If  there  is  no  other  trustee,  the  court  must,  by 
)  same  or  anotiier  order,  appoint  one  or  more  new  trustees.  Such  an  ap« 
intaoent  has  the  same  effect,  as  if  the  person  or  persons  so  appointed  were 
med  as  trustees  in  the  original  assignment. 

g  2181.  The  discharge,  and  the  petition,  affidavits,  orders,  schedule,  and 
ler  papers,  upon  which  the  discharge  is  granted,  exclusive  of  the  minutes 
testimony,  must  be  recorded  in  the  clerk's  office  of  the  county,  within 
ree  months  after  the  discharge  is  granted.  In  default  thereof,  the  dis- 
arge  becomes  inoperative,  from  and  after  that  time.  The  original 
leharge,  the  record  thereof,  or  a  transcript  of  the  record  duly  authentica- 
1,  is  conclusive  evidence  of  the  proceedings  and  facts  therein  contained. 
le  other  papers  speciied  in  this  section,  the  record  thereof,  or  a  transcript 
the  record  duly  authenticated,  are  presuLipliTe  evidence  of  the  proceed- 
;;8  and  facts  therein  contained. 

§  2182.  [am^d  1888.]  Except  as  prescribed  in  the  next  two  sections,  a 
icharge,  granted  as  prescribed  in  this  article,  exonerates  and  discharges 
i  petitioner  from  every  debt  due  at  the  time  when  he  executed  his  assign- 
int,  including  a  debt  contracted  before  that  time,  though  payable  after- 
.rd,  and  from  every  liability  incurred  by  him,  by  making  or  indorsing  a 
Dmissory  note,  or  by  accepting,  drawing  or  indorsing  a  bill  of  exchange, 
fore  the  execution  of  his  assignment,  or  incurred  by  him  in  consequence 
the  payment,  by  any  party  to  such  a  note  or  bill,  of  the  whole  or  any 
rt  of  the  money  secured  thereby,  whether  the  payment  is  made  before  or 
er  the  execution  of  the  assignment.  At  any  time  after  one  year  has 
psed,  since  the  recording  of  the  discharge,  and  the  petition,  affidavits, 
lers,  schedule  and  other  papers  upon  which  the  discharge  was  granted,  as 
scribed  in  section  two  thousand  one  hundred  and  eighty-one  of  this  act, 
!  petitioner  may  apply,  upon  proof  of  his  discharge,  to  the  court  in  which 
adgment  shall  have  been  rendered  against  him,  for  an  order  directing  the 
Igment  to  be  canceled  and  discharged  of  record.  If  it  appears  that  he 
I  been  discharged  from  the  payment  of  that  judgment,  an  order  must  be 
de  accordingly,  and  thereupon  the  clerk  must  cancel  and  discharge  the 
sket  thereof,  as  if  the  proper  satisfaction  piece  of  the  judgment  was  filed. 
«tice  of  the  application,  accompanied  with  copies  of  the  papers  upon 
ich  it  is  made,  must  be  given  to  the  judgment  creditor,  unless  his  written 
isent  to  the  granting  of  the  order,  with  satisfactory  proof  of  the  execu- 
n  thereof,  and  if  he  is  not  the  party  in  whose  favor  the  judgment  was 
idered,  that  he  is  the  owner  thereof,  is  presented  to  the  court  upon  the 
plication. 

%  dl83.  In  either  of  the  following  cases,  such  a  discharge  does  not  affect 
kbt  or  liatnlity,  founded  upon  a  contract,  unless  It  was  o^ydl^^  Vdvck  n>^^ 
tition  was  presented,  to  a  res/dent  of  the  State ;  or  tYie  cteid\\;Qit  \a.%  «i^^ 


mSOLTENT'8    DISOHABOE. 

discharge  :  or  hns  appetired  id 
d  from  tbe  trustee  : 
Where  the  contract  was  made  with  a  pereoD,  not  ■ 


outed  H  ooDsent  to  the  discharge  :  or  hns  appetired  id  tlie  procsadiqfl^ 

baa  rooeired  a  diridecd  fr —  ■'  -  - — ■-- 


I 


State. 

2.  Wlare  it  naa  made  ajid  t«  be  perforaied  without  tbe  State. 
S.  Wbere  the  creditor  was  oot,  at  the  time  of  the  discharge,  an 

Ibe  Stale. 

§  2184.  Siicb  a  discharge  does  not  affect ; 

1.  A  debt  or  dutj  lo  the  United  States ;  or 

S.  A  debt  or  du^  to  tbe  Stale,  foe  taies  or  for  mone;  received  wtol 
lected  bf  any  persou  aa  a  publiu  of&cer,  or  in  a  fiduf iar;  uapadi;, ' 
catiae  of  acUon  spedfied  in  aeotinn  one  tbousund  nine  buodred  and  ■ 
Dine  of  tbit  act,  or  a  judgment  recorered  upon  such  a  cause  ot  iclton. 

Except  aa  prescribed  in  tbis  aeciiao,  the  discbarge  eioneralei  ibepMl- 
tjoner  from  a  debt  or  other  liabilitv  to  the  State,  ia  like  maimer  and  U  lb~ 
Mme  exteat,  as  from  a  debt  or  liabihtj  to  an  [naividual. 

I  2186.  If,  at  tbe  time  wben  the  diecbarge  is  granted,  the  petitimcr  i 
nader  arrest,  bj  virtue  of  an  eiecution  against  liis  person  issued,  or  n 
order  of  arrest  madi,  in  ao  action  or  special  proceeding,  founded  npoar 
debt  or  iinbility  from  which  be  is  discharged,  as  prescribed  in  tbe  fongeia 
sections  of  this  article,  he  must  be  released  from  the  luteat,  upon  pwdwin. 
to  tbe  officer  bis  discbarge,  or  a  oertiSed  copj  of  the  record  thereof.  UttI 
adverse  partj  Irishes  to  test  the  validity  of  the  discharge,  he  maj  prociml 
new  order  of  arrest,  or  eiiuae  a  new  examtioti  to  be  issued,  as  tlie< — 
requires. 

§  2186.  A  discharge,  granUd  as  pre«enbed  in  this  article,  is  toU,ll, 
diher  of  tbeJoliowing  cases  ; 

1.  Where'tha  petitioner  wilfully  swears  falsely,  in  the  affidavit  a 
to  his  petition  or  subedulc,  or  upon  his  ciamination,  in  relatioD 
material  fact,  concerning  his  property  or  bis  debts,  or  to  any  other  i 
fact. 

S.  Where,  after  presenting  bis  petitiOQ,  he  sells,  or  in  any  way  tr 
or  assigns  any  of  bis  property,  or  collects  any  debt  or  demand  owing  «.  _. 
and  does  not  give  a  just  and  true  account  thereof,  upon  tbe  bearing  or  ttil 
and  does  not  pay  tbe  money  so  collected,  or  the  value  of  the  ptopolll^ 
■old,  transferred,  or  assigned,  as  prescribed  in  this  article. 

3.  Where  De  secretes  any  part  of  bis  property,  or  a  book,  voiKAtf|i 
paper  relating  thereto,  with  intent  to  defraud  his  creditors. 

t.  Where  he  fraudulently  conceals  the  name  of  any  creditor,  or  tlu  K 

owing  to  any  creditor,  or  fraudulenUy  misstates  such  a  sum. 

I       G.   [am'dlSdO.]    Where,  in   ordec  to  obtain  bia  diEoha^e  he  Pl 

I   cureB  any  person  to  become  a  consenting  creditor.  vriUfnllf ,  ilM 

I   tionajly  and  knowingly,  for  a  Bom  not  due  from  hitn  to  tbatptii' 

in  good  faith,  or  for  n  Bum  greaterthnn  tbat  for  which  tbe  holdetllfi 

demaod,  pnroboBed  or  assigned,  is  deemed  a  creditor,  aa  pr — '^ 

in  this  article. 

a.  Where  be  pays,  or  consents  to  the  payment  of,  any  portjon  «t 
debt  or  demand  of  a  credtlor,  or  grants  or  consents  to  the  granting  ot 
gift  or  reward  to  a  creditor,  upon  an  express  or  implied  contract,  inuLI 
understanding,  that  tbe  creditor  so  paid  or  rewarded  should  be  a  coDMml 
oreditor,  or  should  abstain  or  desist  from  opposing  tbe  diacbarg& 

7.  Wbere  be  is  guilty  of  any  fraud  whatsoever,  centrar;  to  tbe  uw 
of  tbb  tnleit. 
§  21B7.  Wber*  a  petsoTv,  wbo  baa  \«*ti  a:\»tt"aMSfA  u  ^kmsK^'^^ 

k      -^ 
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irtielt,  is  afterwards  arrested  by  Tirtue  of  an  oroer  of  arrest  made,  ot  an 
iieoiition  issued,  in  an  action  founded  upon  a  debt  or  liability  from  whick 
le  is  so  discharged,  the  adverse  party  may  oppose  his  application  to  be 
«lcased  from  the  arrest,  by  proof,  by  affidavit,  of  any  cause  for  avoiding 
hi  discharge,  for  want  of  jurisdiction,  or  as  specified  in  the  last  section. 
[f  nieh  a  cause  is  established,  the  application  must  be  denied. 

ARTICLE   SECOND. 

lUmPTlOM    FROM    AJIBEST,   OB  DiSCHABOB  FBOM   iMPRISOmCXlIT,  OF   AM 

Insolvent  Dbbtob. 

I UBB.  Who  .  may  be    exempted,  and                      sigmnent  parsnant  thereto. 

by  what  coart.  %  2195.  When  discharge  to  be  grantad ; 

ItBOi  Contents  of  petition.  effect  thereof. 

1110.  Petitioner's  schedule.  2196.  Discharge  to  be  recorded,  etc. 

SlU.  His  afftdavit.  2197.  Petitioner  to  be  released  from 

fltt.  Order  to  show  caase.  imprieonment. 

Sltt.  Hearing,  etc.  219S.  Debts  not  affected,  etc. 

SIM.  Order  directing  assignment ;  as-  2199.  Discharge,  when  void. 

§  2188.  An  insolvent  debtor  may  be  exempted  from  arrest,  or  discharged 
from  imprisonment,  as  prescribed  in  this  article.  For  that  purpose,  he 
BJiit  apply,  by  petition,  to  the  county  court  of  the  county  in  which  he  re- 
odes,  or  is  imprisoned ;  or,  if  he  resides  or  is  imprisoned  in  the  city  of  New 
Tork,  to  the  court  of  common  pleas  for  that  city  and  cotmty.  A  person, 
iho  has  been  admitted  to  the  jail  liberties,  is  deemed  to  be  imprisoned, 
within  the  meaning  of  this  article. 

§  2189.  The  petition  must  be  in  writing ;  it  must  be  signed  by  the  insol- 
▼ent,  and  specify  his  residence,  and  also,  if  he  is  in  prison,  the  county  in 
vhidi  he  is  imprisoned,  and  the  cause  of  his  imprisonment.  It  must  set 
forth,  in  substance,  that  he  is  unable  to  pay  all  his  debts  in  full ;  that  he 
k  willmg  to  assign  his  property  for  the  benefit  of  all  his  creditors,  and  in 
*n  other  respects  to  comply  with  the  provisions  of  this  article,  for  the  pur- 
pose of  being  exempted  from  arrest  and  imprisonment,  as  prescribed  there- 
h;  and  it  must  pray,  that  upon  his  so  doing,  he  may  thereafter  be  exempted 
^Mn  arrest,  by  reason  of  a  debt,  arising  upon  a  contract  previously  made  ; 
^  also,  if  he  is  imprisoned,  that  he  may  be  discharged  from  his  imprison- 
*>ftt.  It  must  be  verified  by  the  affidavit  of  the  insolvent,  annexed  thereto, 
^«n  on  the  day  of  the  presentation  thereof,  to  the  effect,  that  the  petition 
■  i&  all  respects  true  in  matter  of  fact. 

S  2190.  The  petitioner  must  annex  to  his  petition,  a  schedule,  in  all 
^peets  similar  to  that  required  of  an  insolvent,  as  prescribed  in  section 
^  thousand  one  hundred  and  sixty-two  of  this  act. 

^  2191.  An  affidavit,  in  the  following  form,  subscribed  and  taken  by 
^  petitioner,  before  the  county  judge,  or,  in  the  city  of  New  York,  before 
^  Judge  holding  the  term  of  the  court  at  which  the  order  specified  in  the 
^  section  is  made,  must  be  annexed  to  the  schedule : 
**  I,  — — ,  do  swear  "  (or  "  affirm,"  as  the  case  may  be,)  "  that  the  mat- 
1^  of  fact,  stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just 
4  tme ;  that  I  have  not,  at  any  time,  or  in  any  manner  whatsoever,  dis- 
lied  of  or  made  over  any  part  of  my  property,  not  exempt  by  express  pro- 
lion  of  law  from  levy  and  sale  by  virtue  of  an  execution,  for  the  future 
llefit  of  myself  or  my  family,  or  disposed  of  or  made  over  any  part  of  my 
Qperty,  in  order  to  defrapd  any  of  my  creditors ;  and  that  I  have  not  paid, 
iHred  to  be  paid,  or  in  any  way  compounded  with,  any  of  my  creditors 
Ui  a  Tiew  that  they  or  any  of  them  should  abstain  from  oigrfiAm^T&i  ^^ 
Ufo.'* 


DISCHARQK. 

g  2192.  The  petition,  and  (be  p&per9  nnneieil  thereto,  must  b«  prw 
U  tbo  court,  und  filed  with  the  elerk.  'i'he  court  must  thereupon  mit 
order,  requbing  all  the  creditora  of  the  peiitioner  to  show  caitse  beta 
tt  ■  lime  and  place  therein  apeoiSed.  wby  tlie  prajer  of  the  palill 
ibMild  not  be  granted  ;  and  dirDclioj;  that  the  order  be  published  udH 
in  die  manuer  prescribed  io  sectioa  two  tbuUBuid  OQS  hundred  mdl 
five  of  tliia  nut,  for  the  pubiitution  and  serrice  of  an  order,  madeutia 
prescribed, 

§  2193.  Tbe  proTiaious  of  aections  two  thousand  oca  faundred  »aii 
■iz,  two  thoasand  one  hundred  and  Biity-seieii,  two  thousand  one  hu 
and  aixtj-eight,  two  thousand  ouc  hundred  and  sixty-nine,  two  tblM 
one  hundred  and  seventy,  two  ihousiind  one  hundred  and  aeventf-twd^ 
two  thousand  one  hundred  and  aeventy-tliree  of  this  obt,  appl;  lo  ■  ^ 
proceeding,  taJiea  aa  prescribed  in  iLia  article. 

§  2194.  An  order,  directing  Che  eiecutiun  of  an  nssigumenl.  owl 
made  by  the  couri,  wliere  it  appears,  by  the  verdict  of  the  jnty,  gf, 
jury  has  not  been  demanded,  or  (be  jurora  have  been  diaclurgeil  I^M 
of  their  inability  to  agree,  where  it  aatisfaotorilj  appeari  to  tha  hw 
follows :  I 

I.  That  the  petitioner  Is  unable  to  pay  his  debts. 

1.  That  the  schedule  anoeied  to  his  petition  ia  tnie. 

S.  That  ho  baa  not  been  guilty  of  any  fraud  or  concealment,  to  vM 
of  the  provision  a  of  this  artiuie, 

4.  That  he  haa,  in  all  thlnga,  conformed  to  the  matters  required  of 
by  this  article.  ■ 

The  proviaiona  of  aeotiona  two  tbouannd  one  hundred  Hud  BevBotJi 
two  thousand  one  hundred  and  aeveotj-Bii,  and  two  thousand  oaa  hoa 
and  seventy-seven  of  this  act  apply  to  tlie  order  prescribed  in  thi«  MQ 
and  to  Ibe  asaignment  made  in  purauauce  thereof,  except  that  the  UW 
tnuteea  must  be  nominated,  as  well  as  appointed,  by  the  court..  ,j 

§  2195.  Upon  the  production  by  the  petitiouer,  of  the  certifioatMt 
titutee  or  truaieea,  and  the  county  clerk,  to  the  effect  prescribed  inM 
two  thousand  one  hundred  and  seveuty-eight  of  this  eel,  the  omi 
grant  to  the  petitioner  a  discharge,  declaring  that  the  petitioner  It 
thereafter  exempted  from  aireat  or  imprisoumeut,  by  reason  of  aa^' 
due  at  the  time  of  making  tbe  assignment,  or  contracted  before  tbatk 
though  payable  afterwards  ;  or  by  reason  uf  anj  liubility  incurred  bf; 
by  making  or  indorsing  a  promissory  note,  or  by  accepting,  dmw^ 
Indarsiag  a  bill  of  exchange,  before  the  execution  of  the  ssaigamenti  i 
oonwquence  uf  the  payment,  by  any  party  to  auch  a  note  or  bill,  a{ 
*hole  or  any  part  of  the  money  secured  thereby,  whether  the  pajnMi 
Blade  before  or  after  the  execution  of  the  aasignment,  witb  tb«esNp 
specified  in  section  two  thousand  two  hundred  and  eighteen  ot  tUl 
The  discharge  shall  have  the  effect  therein  declared,  aa  prescribed  li 

g  2196.  The  proiialous  of  seotion  two  thousand  one  hundred  andtt 
one  of  Ibis  act  applyto  the  discbarge,  and  to  the  petition  and  other  pi 
npon  which  it  was  granted. 

g  21S7.  If,  at  the  time  when   the  dis<^liarge  ia  graaied,  the  p> 
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lity,  or  judgment,  as  to  which  he  is  exempted   from  arrest  or 
lent,  as  prescribed  in  the  last  section  but  one,  the  oiBcer  mast 
release  him,  on  production  of  the  discharge,  or  a  certified  copy  of 
thereof. 

.  A  debt,  demand,  judgment,  or  decree,  against  an  insolytnt,  dis- 
s  prescribed  in  this  article,  is  not  affected  or  impaired  by  the 
;  but  it  remains  valid  and  effectual,  against  all  bis  property, 
fter  the  execution  of  the  assignment.  The  lien,  acquired  by  or 
udgment  or  decree,  upon  any  property  of  the  insolvent,  is  not 
f  the  discharge. 

.  A  discharge,  granted  to  an  insolvent  as  prescribed  in  this 
7oid,  in  the  same  cases,  so  far  as  they  are  applicable,  in  which  a 
granted  as  prescribed  in  article  first  of  this  titl<*  *8  therein  de- 
>e  void ;  and  the  validity  of  such  a  discharge  may  be  tested  in  the 
aer. 

ARTICLE  THIRD. 

LRGS  OF  AN  IMPRISONED  JUDOlfXNT  DXBTOR  FROM  IICPRISONICIHT. 


o  may  be  discharged. 
(?hat  coart  application  to  be 
lade. 

m  petition  may  be  presented, 
tents  Of  petition  ;  echedule. 
davit  of  petitioner, 
ice  to  creditors. 
;   when  service  cannot  be 
lade. 

when  State  a  creditor, 
seediugs  on  presentation  of 
stition 
onmment. 


%  2210.  Proceedings  on  adjourned  day. 

2211.  Assignment;  effect  thereof. 

2212.  Discharge ;  when  to  be  granted, 
2218.  Petitioner's  property  still  liable. 

2214.  When  creditor  may  Issue  new 

execution  against  person. 

2215.  Powers  and  duties  of  trustee. 

2216.  Creditor  may  notify  debtor  to 

apply  for  discharge. 

2217.  Effect  of  failure  so  to  apply. 

2218.  Debtor  to  United  States,  etc., 

not  to  be  discharged. 


.  A  person,  imprisoned  by  virtue  of  an  execution  to  collect  a  sum 
issued  in  a  civil  action  or  special  proceeding,  may  be  discharged 
imprisonment,  as  prescribed  in  this  article.  A  person  who  has 
^ted  to  the  jail  liberties,  is  deemed  to  be  imprisoned,  within  the 
f  this  article. 

,  Application  for  such  a  discharge  must  be  made  by  petition,  ad- 
the  court  from  which  the  execution  issued ;  or  to  the  county  court 
Qty  in  which  he  is  imprisoned  ;  or,  if  he  is  imprisoned  in  the  city 
»rk,  to  the  court  of  common  pleas  for  that  city  and  county. 

,  A  person  so  imprisoned  may  apply  for  such  a  discharge,  at  any 
>88  the  sum,  or,  where  he  is  imprisoned  by  virtue  of  two  or  more 
,  the  aggregate  of  the  sums,  for  which  he  is  imprisoned,  exceeds 
id  dollars ;  in  which  case,  he  cannot  present  such  a  petition, 
is  been  imprisoned,  by  virtue  of  the  execution  or  executions,  fof 
■ee  months. 

The  petition  must  be  in  writing ;  it  must  be  signed  by  the  peti- 
d  it  must  state  the  cause  of  his  imprisonment,  by  setting  forth  a 
e  substance,  of  the  execution,  or,  if  there  are  two  or  more  exeou- 
ich  of  them.  The  petitioner  must  annex  thereto,  and  present 
a  schedule,  containing  a  just  and  true  account  of  all  his  prop- 
f  all  charges  affecting  the  same ;  as  the  property  and  charges 
;he  time  when  he  was  first  imprisoned,  and  a\BO  aa  tbs^  «xhiX  «\ 
vh0D  $he  petition  ia  prepared ;  together  wltb  a  \am\  %xkd  Vco* 


11  iteeda,  securiliea.  boohs,  voucbera,  aod  papers,  rating  M 
propertj,  aad  la  Che  charges  tbereiipon. 

g  3301.  Ad  &EBdnvit,  [a  the  fQlluning  forin,  subscribed  uid  f 
the  p«Ci(iODer,  on  the  dn)-  of  the  preseiitatioa  of  the  petilioD,  n 
Boneied  to  the  pBtJtion  an  Echednle: 

ters  of  fact,  stated  io  the  ptititioa  lud  ecbedule  hereto  aunsied,  ire,  {g  ■ 
reepeutB,  ju»l  and  true;  aad  that  I  have'iiot,  at  any  lime  or  in  anf  m 
■•halftoever,  disposed  of  or  made  over  any  pnrt  of  my  property,  not  ei 
oy  eipreea  proTiaion  of  lfl»  from  levy  and  sale  by  virtue  of  an  exw 
for  the  future  beoeQl  of  myaelf  or  my  family,  or  disposed  of  oe  made  Ol 
any  part  of  my  property,  with  ialent  to  injure  or  defraud  any  of  njy  «" 

g  2305.  At  least  fourteen  days  before  the  petition  is  presented,  tbei 
tloner  mu.st  serre,  upon  the  credilor  in  each  execution,  by  virtue  of  tri- 
be is  Imprisoned,  a  ixipy  of  the  petrtion,  and  of  the  schedule;  togelhniri 
a  written  notice  of  the  time  when,  and  place  where,  they  wi"  ' 
If,  by  reason  of  obanges  occurring  sfter  the  serrice,  it  la 
presenting  the  petition  and  aclieJule,  to  eorrecl  any  staiement  codcu 
the  achedule,  the  correction  may  be  made  by  a  Bopplcmental  ichH 
copy  of  nhicb  ni^  not  be  seried,  unless  the  court  so  directs. 

^  2206.  The  papers,  specified  in  the  last  section,  may  be  served, 
upon  the  creditor  or  bis  representative,  or  upon  the  attorney  whose  ni 
Bubacribed  to  the  execution  ;  and,  in  either  case,  in  the  manser  prcMsft 
ID  this  act  for  the  service  of  a  paper  upon  an  attorney,  in  an  sCliOD  fai  I 
■apieme  coart.  Where  it  is  made  to  appear,  by  affidavit,  to  tba  SB^Blufl 
of  the  court,  that  service  cannot,  with  due  diligence,  be  so  made  irttliiat 
State,  upon  either,  the  court  may  make  an  order,  prescribing  the  moll 
•ervice,  or  directing  the  publication  of  a  notice  in  lieu  of  service,  InsM!'' 
maoner  and  for  such  a  length  of  time,  as  it  thinlia  proper-,  and  thamtp 
it  may  direct  an  udjooniment  of  the  bearing  to  such  a  ijme  aa  it  Ibl 

§  2207.  Where  the  State  is  a.  creditor,  the  papers  must  be  served 
cbe  attorney-general,  wbo  muat  represent  tbe  State  in  the  proceedingL 

%  3208.  Upon  tbe  presentation  of  the  petition,  scbedule,  nnd 
with  due  proof  of  aervioe  or  publication,  aB  prescribed  in  the  last 
liona,  the  court  must  make  an  order,  directing  the  petitioner  to  b 
before  it,  on  a  day  designtted  therein ;  and  on  that  day,  or  on  et 
days  as  it  appoints,  the  court  must,  in  a  aummary  way,  bear  the  a 
and  proofs  of  the  parties.  If  the  court  is  saCisGed  that  tbe  pe 
BcJiedule  are  correct,  and  that  the  petitioner's  proceedings  are  just  uid 
it  must  make  an  order,  directing  the  petidoner  to  execute,  to  od«  of  I 
trustees,  designated  in  the  order,  an  oSBignmeut  of  alt  bia  propecQ^L 
eipresety  exempt  by  Ian  from  levy  and  sale  by  virtue  of  an  exeoallraii 
of  BO  much  thereof  aa  is  BufGuient  to  satisfy  tbe  execution  or  eieculku^l 
virtue  of  which  he  is  imprisoned, 

g  2200.  Opon  sufficient  cause  being  shown  by  a  creditor,  tnaconrtl 
from  time  to  time,  adjourti  the  hearing  ;  but  not  to  a  day  later  Ihl  ' 
montbi  after  tbe  preaenEation  of  [be  petition. 

g  2210.  An  objection  to  a  matter  of  form  ahall  not  be  receivadi 
adjournad  day;  and,  utiieBS  tbe  op^mtaig creditor  satiaSeB  tbei 
I   the  part  ol   tbe  p«l.it\Qiiet  atew^  \ii^toA 
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^  an  assignment,  as  prescribed  hi  the  last  section  but  one^  and 
it  a  discharge,  as  prescribed  in  the  following  sections  of  thui 

.  The  assignment  must  be  acknowledged  or  proved,  and  certified^ 
nner  as  a  deed  to  be  recorded  in  the  county,  and  must  be  recorded 
k's  office  of  the  county  where  the  petitioner  is  imprisoned.  Where 
,  from  the  schedule  or  otherwise,  that  real  property  will  pass 
te  assignment  must  also  be  recorded  as  a  deed,  in  the  proi^r  office* 
ing  deeds,  of  each  county  where  the  real  property  ia  situated, 
ment  vests  in  the  trustee  or  trustees,  for  theH)enefit  of  the  judg* 
tors  in  the  executions,  by  virtue  of  which  the  petitioner  is  impris- 
le  estate,  right,  title,  and  interest  of  the  petitioner  in  and  to  the 

0  directed  to  be  assigned. 

Upon  the  production,  by  the  petitioner,  of  satisfactory  evidence 
etitioner  has  actually  delivered  to  the  trustee  or  trustees  all  the 
>  directed  to  be  assigned,  which  is  capable  of  delivery  ;  or  upoa 
aer^s  giving  security,  approved  by  the  court,  for  the  future  deliv- 
: ;  the  court  must  make  an  order,  discharging  the  petitioner  from 
ent,  by  virtue  of  each  execution,  specified  in  his  petition.  The 
on  being  served  with  a  certified  copy  of  the  order,  must  discharge 
»ner  as  directed  therein,  without  any  detention  on  account  oi 

,  Notwithstanding  such  a  discharge,  the  judgment  creditor  in  the 
tias  the  same  remedies,  against  the  property  of  the  petitioner,  tor 
lue  upon  his  judgment,  which  he  had  before  the  execution  was 
It  the  petitioner  shall  not,  except  as  is  otherwise  specially  pre- 
the  next  section,  be  again  imprisoned  by  virtue  of  an  executioi^ 
lame  judgment,  or  arrested  in  an  action  thereupon. 

.  If  the  petitioner  is  convicted  of  perjury,  committed  in  any  of 
dings  upon  his  petition,  any  judgment  creditor,  by  virtue  of  whose 
he  was  imprisoned,  may  issue  a  new  exeonticm  against  his  per- 

•  The  trustee  must  collect  the  demands,  and  sell  the  other  prop- 

led  to  him.     He  must  apply  the  proceeds  thereof,  after  deducting 

3si<»i8  and  expenses  allowed  by  law,  as  follows : 

le  payment  of  the  jail  fees,  upon  the  imprisonment  and  discharge 

tioner. 

y  surplus  remains,  to  the  payment  of  the  creditors,  by  virtue  of 

cutions  the  petitioner  was  imprisoned,  when  he  presented  his  peti- 

f  there  is  not  enough  tQ  pay  them  in  full,  to  the  payment,  to 

proportionate  part  of  the  sum  due  upon  his  execution. 

ly  surplus  remains,  he  must  pay  it  over  to  the  petitioner,  or  his 

r  administrator. 

1  service  upon  a  creditor,  or  his  attorney,  of  written  notice  of  the 
)lace  of  making  a  distribution,  as  prescribed  in  subdivision  second 
tion,  has  the  same  effect  as  publishing  a  notice  thereof,  in  a  case 

by  law. 

.  Where  a  person  has  been  imprisoned,  by  virtue  of  an  execution* 
ice  of  three  months  after  he  was  entitled,  by  the  provisions  of  this 
apply  for  a  discharge  ;  and  has  neither  made  such  an  application, 
1  for  his  discharge  under  the  provisions  of  artlde  ftx^^i  oi  V\i\% 
judgment  creditor,  dj  virtue  oi  wit^Me  execution \ie  \a  un^^tvMiwi^ 
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=i»j  tufe  upwi  the  prisoner  a  wriiten  notice,  requiring  biu  M  ![ 
Itu  dUclmrge,  according  to  the  provifioog  gf  tlii^  article. 

g  2217.  II  the  priaoner  ioea  not,  within  thirtjr  daja  after  pena 
Tioa  of  snch  a  notice,  ekbcr  preeeol  a  petition  to  the  proper  court, 
•oiibed  in  ailiule  first  of  this  title,  or  Berre,  upon  tlie  creditor  p,\ 
(Mlioe,  n  cop;  of  a  petitioa  Hnd  soliediile,  niib  a  notice  of  hjs  iulei 
appi;  for  bis  diseliarge.  sb  prescribed  in  tbif  article ;  or  if,  itur 
presenlsijun  or  service,  he  does  not  diligently  ptoeeed  thereupon  U : 
ioD,  be  sball  be  forever  barred  from  obtaining  bia  diKbaige  under  1 
•iiiotl)  of  tbis  utlicl^  or  of  artiele  first  of  this  tiOe. 

g  2218.  Neiiber  of  Ibe  following  n&med  persons  elidl  be  dSsebAtff 
impmonnient,  uniler  the  pro  via  ion  a  of  Ibis  article: 

1.  A  person  owing  a  debt  or  dntv  to  the  United  States. 

S.  A.  person  oning  a  debt  or  duty  to  the  Slate,  for  taxes  or  for 
reediBd  or  collected  by  nny  person,  as  a  public  officer  or  in  it  & 
capacity,  or  a  csuse  of  action  Epvcified  in  secCion  one  tbousand  nl 
dred  and  BiztT-nioe  of  this  net  or  a  judgmertt  recoreied  upon  sudi 
of  acUon. 

ARTICLE  FOCRTa 
Cabk  or  TBI  Fbofkbtt  cf  i  I'ebsok  coNFiREn  roB  Cnnili 

1  K19.  When  nnd  lo  whnt  cnan  uppU-  cawe. 

tUSoB  lo  Im  uiiulc.  I  2£iia.  ESect  of  order  appohia 

tKO.  Wbo  ma;  apply.  Ke. 

asai.  Ct«iitar  mast  rellnqnleb  accsr-  ^7.  Bcmocal   ot    tnistn ;   I 

S£QS.  ConleDli  of  petition.  3353.  PriEoaec'a  pnper^ ;,  h 

IW^it   Capy  of  eenteuM  and  oSldiTlI  plied. 

fo  be  prcsenled.  eaaS.  Id.-  to  be  delwared  U 

ISSi.  Procecdjnm  apoo  pieeentatioc  bis  dlncbunie. 

of  the  ]iiki»n.  easo.  AppiicaUon  of  till*  U 

^  XttS.  Id,;  on  letomof  order  \a  ebow  purtous  berelofon M 

^'  >  %  221S.  Where  n  person  is  imprisoned  in  a  Stale  prigon,  for  ft  U 
than  fqr  life ;  or  in  a  penitcntiiiry  or  County  jail,  for  n  criminal  offd 
a  louger  term  than  one  jear  ;  ona  or  more  tmsieea,  to  take  chargi 
property,  may  be  appointed,  us  prescribed  in  this  nrtjole,  b^  Ibe 
court  o(  the  county,  or  a  Buperior  city  eourt  of  the  city,  where  he  ?W 
tbe  time  of  his  imprisoument ;  or,  if  he  irns  not  then  a  restdentof  lb 
wbare  he  is  imprisoned, 

§  2220.  A  petition  for  such  an  appointment  may  be  presented  t>| 
ot  the  following  persons : 
1.  A  creditor  of  the  prieoner. 
S.  A  prisoner's  husband,  irife,  or  ohild^ 

l.  One  or  more  of  his  next  of  kin,  or,  where  he  owns  real  proper^ 
heiTB  presumptive. 
4.  A  relative  vliom  he  is  bound  to  support. 
G,  Any  relative  or  other  person,  iu  behalf  of  his  mfaol  child 

g  2221.  A  creditor  of  tbe  pciaoner,  nho  has  a  judgtnent,  nrarU 
Other  security,  specified  iu  section  two  thousand  one  liundrvd  and  fli 
of  this  act,  cannot  apply  far  such  an  nppointment,  with  respeot  to  ^ 
so  ■eciired.  unless  he  appends  to  or  includes  in  bi«  petition,  the  dedi 
required  by  that  section  from  a  consenting  creditor  ;  irhieti  dl 
the  »%mt  elhct  a*  the  deolanXioa  I^t  &  conuntting  creditor,  s 


or.ugn 
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§  2222.  The  petition  must  be  in  writing,  and  verified  by  the  affidavit  of 
the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein  statad  are  true, 
to  the  best  of  the  petitioner's  knowledge  and  belief.  It  must  set  forth  the 
facts,  showing  that  the  applicant  is  entitled  to  make  the  application,  and 
that  the  application  is  made  to  the  proper  court ;  the  name  and  residence 
of  each  person,  who  is  entitled  to  make  such  an  application,  as  prescribed 
tn  the  last  section  but  one,  except  the  fifth  subdivision  thereof  ;  and  a  brief 
deacription  of  the  property,  real  and  personal,  of  the  prisoner,  and  the  value 
thereof.  If  the  applicant  is  a  creditor,  and  not  a  resident  of  the  State,  he 
most  annex  to  his  petition,  the  papers  specified  in  section  two  thousand  one 
hundred  and  sixty-one  of  this  act.  If  any  of  the  facts,  herein  required  to 
be  set  forth,  cannot  be  ascertained  by  the  petitioner,  after  the  exercise  of 
doe  diligence,  that  fact  must  be  stated ;  and  the  court  may,  in  its  discretion^ 
Jssue  a  subpoena,  requiring  any  person  to  attend  and  testify,  respecting  any 
matter,  which,  in  its  opinion,  ought  to  be  more  fully  and  certainly  set 
forth. 

§  2223.  The  petition  must  be  accompanied  with  a  copy  of  the  sentenct 
d  conviction  of  the  prisoner,  duly  certified  by  the  clerk  of  the  court  by 
which  he  was  sentenced,  under  the  seal  thereof ;  together  with  an  affidavit 
of  the  applicant,  stating  that  the  person  so  convicted  is  actually  im- 
prisoned thereunder.  • 

§  2224.  Upon  the  presentation  of  the  papers,  the  court  may,  in  its  dis- 
cretion, make  an  order,  either  appointing  one  or  more  fit  persons  trustees  of 
the  property  of  the  prisoner  ;  or  requiring  all  creditors  of  the  prisoner,  and 
all  persons  interested  in  his  estate,  to  show  cause,  at  a  time  and  place  speci- 
fied therein,  why  such  an  appointment  should  not  be  made.  In  the  latter 
Use,  the  order  must  direct  the  manner  of  service  thereof,  by  publication  or 
otherwise. 

§  2226.  Upon  the  return  of  an  order  to  show  cause,  made  as  prescribed 
in  the  last  section,  proof  of  the  service  thereof,  as  required  thereby,  must 
dnt  be  made  ;  whereupon  the  court  must  hear  the  allegations  and  proofs  of 
Am  creditors,  and  other  persons  interested  in  the  estate,  who  appear. 
tHiere  the  prisoner  is  indebted  to  any  person,  the  court  must  appoint  one 
or  more  trustees,  unless  the  persons  interested  in  the  prisoner's  property 
paj  the  debt,  or  give  such  security,  as  the  court  prescribes,  for  the  payment 
thereof,  either  absolutely,  or  coutingeatly  \ipon  a  recovery  in  an  action ; 
in  which  case,  or  where  the  prisoner  is  not  indebted,  the  court  may  grant  or 
deny  the  prayer  of  the  petition,  as  justice  requires. 

§  2226.  The  entry  of  the  order,  appointing  one  or  more  tniitees,  and  the 
iling  of  the  papers  upon  whicli  it  was  granted,  vest  in  the  trustee  or  trusteeo 
•lithe  right,  title  and  interest  of  the  prisoner,  in  and  to  any  propeity,  real 
or  personal.  Where  the  prisoner  owns  real  property,  an  exemplified  copy 
of  the  order  must  be  recorded,  in  the  proper  office  for  recording  dee^s,  ia 
each  county  where  the  real  property  is  situated. 

§  2227*  Upon  the  application  of  any  person,  entitled  to  apply  for  an 
onMr,  appointing  trustees  of  the  prisoner's  property,  and  upon  such 
a  notice  as  the  court  prescribes,  to  the  petitioner,  and  to  such  other  persons 
bterested,  as  the  court  thinks  proper  to  designate,  the  court,  by  which  the 
order  was  sranted,  may,  in  its  discretion,  remove  any  trustee,  and  appoint 
another  in  nis  place ;  or  may  appoint  one  or  more  additional  trustees.  The 
Bew  tnistee  or  trustees,  so  appointed,  have  the  same  power  and  ttw\V^ctx\\.^  ^ 
iTBTaited  with  the  same  right,  title,  and  interest,  and  axe  s\i\^\<^&X.  \a  >i^M 
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c  they  Iiad  been  appomtrf  1^1 


I 


•ame  duties  and  liabilities,  a 
original  order, 

f222S.  After  deduutiug  ibeirconimiedionsand  eipenaes,  mllowed  tjl 
payiug  Ihe  priBoner's  dsbtfl,  the  trualeen  may,  from  tinw  la  tliue,  nt 
the  diruLtioD  of  ibe  court  b;  wliiub  tbey  nere  appoiuted,  applj  ihe  lUrflM 
of  any  monef  in  Itieir  hands,  to  tke  support  of  tlie  pri^ouar's  tdU  ui 
children,  and  af  suuU  other  relatives  sa  he  U  bouoil  lo  support,  and  W  tin 
educatiiu  of  his  children. 
".       g  3239.  When  the  prisoner  dies,  or  is  lawfully  discharged  troni  ib , 
[-onmetit,  the  truat«e  or  trustees  must  deliver  over  to  btm,  or  to  bis  legnJ  "f- 
I  ii'eaentativea,    all   his   property,  re uisiuing  in  their  hands,  after  d«uiiiiliD| 
therefroca  their  lawful  eipenaes  and  comuiiBBiona. 

§  3230.  This  article  applies  ta  a  prisoner  who  haa  been  S( 
this  chapter  lakea  cHett,  and  to  hia  property;  cicepl  where  one  or  BUI 
!B  of  hlB  pi'operty  have  been  theretofore  appointed,  b;  proceeililll 
taken  in  pursuance  of  a  statute  then  in  force. 

TITLE   n. 
atnary  prof-eedinga  to  recover  ihe  poifseg^on  of  real  property, 
.en  tenant  mny  be  removed.         %  S»18.  Adjoumment. 
■on  lioldlDg  Dice  land  sold,  sm.  FimiJ  onlar  upon  Dial. 


or  deUlHT. 

1S34.  Applioicioa;  lo  whom  made. 

Petition  by  peteon  enlltlBd  to 

aasi 

bonae.  etc. 

SSas.  Precept.' 

assg 

Id.;iBN«wTorkoltj. 

sua 

Id.;  how  served. 
Dniv  of  panioa  10  whom  copy 
irf  nrecBot  is  deUvered. 

Sttl 

aiO.  WhOD  nreoeot  to  be  e«rTed  on 

landlord  ri  bswdv-hoDse,  eic. 

SSU.  Proof  of  BBCrtce  of  precept. 

aa« 

I»«aeB  upon  [onlble  entry  or  de- 
Iq'n^'y,  district  eontl.  caoM 

iSHfl 

aadhowma 

low  dlBpOMM 


Uaierta'dng ;  bow  .._, 
Kedempomi  by  lesBCe. 


Jrder  [o  be  made   tbuvniE* 
liHbilllj  of  peraonmdl— ^ 

£a£aof  appeal  Umllet 


Apoellate 
Applicnlio 


^Durt  mar  awiM 


wa.  Trial. 

§  3231.  in  either  of  the  following  cs 
sutCerance,  or  for  part  of  a  year,  or  for  i 

inclu<UDg  a  spt^ifie  or  undivided  portion  ol  a  house,  o:  _ 

hia  aeeigna,  undertenants,  or  legal  represeDtativea,  may  be  romorei)  il 
from,  lis  prescribed  in  thla  title : 

1.    When  he  hnlda  over  and  conMnnea  in  po93_e9aion  of  the  d 

permisBion^oF  the  landlord;  including  elaewhera  than^fn'rh 
Vrjrli  and   '■       ■■ 


aoldyn,  _.  . 

■--■ loyi  .     , 

_____  .   ocupancy  ^y  the  _..,. 

expired;  bnt  it  by  sucb  agreement  theE' 
copy  such  premiGes  for  a  period  \jeyQTid^ 
movfll  shflJI  not  be  had  uncter  this  subawl 
tnltted  lor  oconpancy  has  expired,  oi  ttie 
employer  and  employe  was  la-«!n\ly   '^ 

trued  as  preventfog  ttieieio!)va.\  o^ 
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1  Where  he  holds  over,  without  the  like  pennission,  after  a  default  m 

n  payment  of  rent,  pursuant  to  the  agreement  under  which  the  demised 

vmiset  are  held,  and  a  demand  of  the  rent  haa  been  made,  or  at  least  three 

lys'  notice  in  writing,  requiring,  in  tne  alternative,  the  payment  of  the 

ot,  or  the  poaaeaeion  of  the  pwmiaei,  has  been  served,  in  behatf  of  th« 
non  entitled  to  the  rent,  upon  the  person  owing  it,  as  prescribed  in  this 

de  for  the  service  of  a  precept. 

S.  Where  in  any  city  in  this  state  he  holds  over  and  continues  in  posses- 

on  of  the  demised  premises,  or  any  portion  thereof,  after  default  in  the 

lyment,  for  sixty  days  after  the  same  shall  be  payable,  of  any  taxes  or 

Hessments  levied  on  such  demised  premises  which  he  has  agreed  in  writ- 

E  to  pay  pursuant  to  the  agreement  under  which  the  demised  premises  are 

ud,  and  a  demand  for  the  payment  of  such  taxes  or  assessments  has  been 

ide,  or  at  least  three  days'  notice  in  writing,  requiring,  in  the  alternative, 

le  payment  thereof  and  of  any  interest  and  penalty  thereon,  or  the  posses- 

OD  of  the  premises,  has  been  served,  in  behalf  of  the  landlord,  upon  the 

flsee,  as  prescribed  in  this  title  for  the  service  of  a  precept     An  accept- 

Xie  of  any  rent  by  the  lessor  or  his  legal  representatives  shall  not  be  con- 

.rued  as  a  waiver  of  the  agreement  of  the  lessee  to  pay  taxes  or  assesis- 

lents,  so  as  to  preclude  the  lessor  from  the  benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of  three  years 
r  less,  has,  during  the  term,  taken  the  benefit  of  an  insolvent  act.  or  has 
een  adjudicated  a  bankrupt,  under  a  bankrupt  law  of  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or  occupie<f 
I  a  bawdy-house,  or  house  of  assignation  for  lewd  persons,  or  for  any 
legal  trade  or  manufacture,  or  other  illegal  business. 

§  2232.  In  either  of  the  following  cases,  a  person,  who  holds  o^r  and 
antinues  in  possession  of  real  property,  after  notice  to  quit  the  same  ha» 
KD  given,  as  prettcribed  in  section  2236  of  this  act,  and  his  assigns,  ten- 
Dts,  or  legal  representative,  may  be  removed  therefrom,  as  prescribed  in 
lis  title : 

I.  Wherejbhe  property  has  been  sold  by  virtue  of  an  execution  against  him 
r  a  person  under  whom  he  claims,  and  a  title  under  the  sale  has  been  perfected. 

1  Where  the  property  has  been  duly  sold,  upon  the  foreclosure,  by  pro- 
Mdings  taken  as  prescribed  in  title  ninth  of  this  chapter,  of  a  mortgage 
lieeated  by  him,  or  a  person  under  whom  he  claims,  and  the  title  under  the 
iredosure  has  been  duly  perfected. 

I.  Where  he  occupies  or  holds  the  property,  under  an  agreement  with 
w  owner  to  occupy  and  cultivate  it  upon  shares,  or  for  a  share  of  the 
npi,  and  the  time,  fixed  in  the  agreement  for  his  occupancy  has  expired, 
i  where  he,  or  the  person  to  whom  he  has  succeeded,  has  intruded  into, 
nqnatted  upon,  any  real  property,  without  the  permission  of  the  person 
ititled  to  the  possession  thereof,  and  the  occupancy  thus  commenced  has 
ntinned  without  permission  from  the  latter ;  or,  after  permission  given 
f  him  has  been  revoked,  and  notice  of  the  revocation  given  to  the  person 
r persons  to  be  removed. 

1 2233.  An  entry  shall  not  be  made  into  real  property,  but  in  a  ease  where 
Vtrj  is  given  by  law  ;  and,  in  such  a  case,  only  in  a  peaceable  manner,  noi 
ith  strong  hand,  nor  with  multitude  of  people.  A  person  who  makes  a  fore- 
lleentry  forbidden  by  this  section,  or  who,  having  peaceably  entered  upon  real 
iQperty,  holds  the  possession  thereof  by  force,  and  his  assigns,  undertenants^ 
■dlegal  representatives,  may  be  removed  therefrom,  as  prescribed  in  this  title. 

82234.  [am'd  1881  &  1884.]  Appjication  for  removal  of  a  person  from 
Bu  property,  as  prescribed  in  this  title,  may  be  made  to  the  county  judg^ 
'ipedal  county  judge  of  the  county,  or  a  justice  of  the  peace  of  t.\\«  v:\\.^ 
'town,  ur  the  mayor  or  recorder  of  the  city,  wherein  the  teaX  \»tov^tV3^  w 
•portioD  thereof,  ia  aituttted.    Application  may  also  be  made,  \1  \Xi^  v^or^ 
'^iOTM  portion  thereof  be  situated  in  the  city  of  New  Tot^,  to  \\ie  ^\*XYv^iV 
naf  ibe  ^Btn'ct  witbJn  which    the  property,  or    a   i>OTt\oii    tXi^^^V 
tested  or  If  the  Justice  of  each  court  he  for  any  r^iaon  d\e«x^VA^ 
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iw  the  district  court  of  in  HdjomiDg  diatrici ;  if  iH  the  cltj  of  BumII 
a  police  justice  of  tbat  city ;  iT  in  lb«  citj  of  Albanj,  cr  the  ehj  of  'liy, 
to  a  jnetice  of  the  justice's  court  of  that  city ;  it  in  tbe  city  of  Toqkfn, " 
(he  dly  judge  of  that  city ;  if  in  tha  cities  of  Kocbester  or  Bufftlui  lu 
judse  of  the  municipal  court  of  that  city.  Where  the  property  is  litiuKd 
Id  bq  incorporated  Tiilnge,  the  boundaries  of  which  embraoe  ponioii«o(ln 
or  more  (onns,  npplicHtioa  mar  be  made  to  b,  justice  of  the  peace  ot  dlLe 
town,  who  beeps  an  office  in  the  village. 

g  2235.  The  applicntion  may  be  made  bv  the  landlord  or  leMorol  tk 
demised  premises;  tlie  purchaser  upon  Ibe  execution  or  foracloauie  ~'~ 
the  person  forcibly  put  out  or  kept  out ;  the  person  with  whom.aeo 
the  agreement  was  made,  or  the  owner  of  the  properly  occupied  lUui 
•greemeni,  to  cultivate  the  property  upon  shares,  or  for  n  8h««  of  tto 
crops  ;  or  the  person  lawfully  entitled  to  the  poasesitiou  of  the  pnwitl 
intruded  into  or  equatted  upon,  aa  the  case  requires  ;  or  hj  the  %u  (^ 
KSentatite,  agent,  or  assignee  of  the  landlord,  purchaser,  or  other  pMH| 
BO  enlitJed  to  apply.  The  applicaul  must  present  to  the  judge  or  jn  '  ~  ~ 
written  petition,  redfleil  in  like  munner  as  a  verified  complaint  in  sti 
brought  in  thesupreme  court )  describing  tlie  premises  of  which  the  . 
■ion  is  claimed,  sod  the  interest  ibereiu  of  the  petitioner,  or  the  penW. 
whom  he  repceseots;  stating  the  tacts,  which,  acciirdiug  to  tbe  ptUf'oM 
of  this  title,  authorize  the  application  by  the  petitioner,  and  the  remonltt 
the  person  in  pusEesaion;  naming,  or  oiherwifc  intelligibly  dwign»uilglta 
person  or  persons  against  whom  tlie  special  proceeding  is  inetJiuied,  udlt 
there  are  two  or  more  such  persons,  and  some  are  andertenanis  or  u&Vl 
•pecifying  who  are  principals  or  tenants,  and  who  are  underteniaU  It 
assigns  ;   and  praying  for  a  Goal  order  to  remove  him  or  them  acootdiqit 

g  2236.  Where  tlie   person   to   be   removed  is   a   tenant  at  wUI,  S 
at  sufferance,  the  petition  muse  state  the  fact8,  showing  that  the  leMBV 
has  been  termiiiu'eil,  bv  giving  notice,  aa  required  by  law.     WliMt  0* 
application  is  made  in  a  case  specified  in  section  2iS2  of  this  ut,''" 
petition  must  state  that  a  notice,  in  behalf  of  the  applicant,  rsquirliig 
persons  occnpiieg  the  property  to  quit  the  same,  by  a  day  therein  sp«df 
bal  beeo  either  served  personally  upon  the  person  or  persons  to  be  naui 
or  affixed  conspicuously  upon  the  property,  at  least  tett  days  hefon  ' 
day  specified  therein. 

g  2237.  An  owner  or  tenant  of  real  propeitj,  in  the  immediate  ne^U)*' 
hood  of  other  demised  real  property,  which  is  used  or  occupied  as  ■  bftf. 
house,  or  bouse  of  assii^ation  for  lewd  persona,  may  aerve  personallj  «■■ 
the  owner  or  landlord  ot  the  premises,  so  useil  or  ocoapied,  or  upon  U 
■gmili,  a  written  notice,  requiring  tbe  owoer  or  landlord  to  make  an  appU* 
tioD  for  the  removal  of  the  person  no  using  or  occupying  the  same.  If  lb 
owner  or  landlord,  or  bl«  agent,  does  not  make  such  an  application,  wjiU 
Bts  days  thereafter  ;  or,  baring  ttmde  it,  does  not  In  good  faith  dillgHiq 
prosecute  it;  the  person  giiing  the  notice  may  make  such  an  appIiMlM^ 
stating  in  his  petition,  the  facts  so  eotilling  hira  to  make  it.  Swell  il 
application  has  the  same  effect,  except  as  otherwise  eipresaly  prescribedH 
this  title,  as  if  the  applicant  was  the  landlord  or  lessor  ot  the  pmnisMk 

J  2233.  The  judge  or  justice,  to  whom  a  petition  is  presenled,  as  Jit 
bed  in  either  of  the  foregoing  sections  of  this  title,  must  tlierwpon  iiH 
a  pre««pt,  directed  10  the  perton  or  persona  designated  in  the  petitloB* 
being  in  poiaession  ot  the  property,  and  requiring  him  or  them  toithwllk '' 
nwore  from  tbe  property,  describing  it,  or  to  show  cause,  belort  hlM,  / 
i  time  and  place  specified  In  tW  ptece^l,  ^\ii  ^a&*eiai.Qn  of  the  ptefW 
jfboald  nol  lie  deliTcred  to  lb"  pelilwoftr,  ct,<ftiV\vsoa»«  f5waA\i*»l« 
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cUoD,  to  the  owner  or  landlord.  The  precept  must  be  returnable,  not  lest 
an  three  nor  more  than  fiye  days  after  it  is  issued ;  except  that,  where 
e  proceeding  is  taken,  upon  the  ground  that  a  tenant  continues  in  posses- 
)n  of  demised  premises,  after  the  expiration  of  his  term,  without  the  permis- 
mof  his  landlord,  and  the  application  is  made  on  the  day  of  the  expiration 
the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in  the  discretion  of 
e  judge  or  justice,  be  made  returnable  on  the  day  on  which  it  is  issued,  at 
IT  time  after  12  o'clock,  noon,  and  before  6  o'clock  in  the  afternoon. 
§  2239.  In  the  city  of  New  York,  where  the  application  is  made  *a  a 
itrict  court,  the  petition  must  be  filed  with,  and  the  precept  m%t  be 
iiied  by,  the  clerk  of  the  couH ;  and  the  precept  must  be  made  returnable 
ifore  the  court,  at  the  place  designated,  pursuant  to  law,  for  holding  the 
lUrt ;  and  all  subsequent  proceedings  in  the  cause,  must  be  had  at  that 
ace,  except  as  otherwise  prescribed  in  section  2246  of  this  act.  If,  upon 
e  return  of  the  precept  or  upon  an  adjourned  day,  the  justice  is  unable 
'  reason  of  absence  from  the  court  room  or  sickness,  to  hear  the  cause 
it  is  shown  by  affidavit  that  he  is  for  any  reason  disqualified  to  sit  in 
e  cause,  or  is  a  necessary  and  material  witness  for  either  party,  a  justice 
any  other  district  court  of  the  city  may  act  in  his  place  at  the  same  court 
on. 
§  2240.  The  precept  must  be  served  as  follows : 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed  to 
:x>rporation,  to  an  officer  of  the  corpurution,  upon  whom  a  summons,  issued 
tof  the  supreme  court,  in  an  action  aguiiist  the  corporation,  might  be  served, 
:!opy  of  the  precept,  and  at  the  same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in  the  city  or 
WTi  in  which  the  property  is  situated,  but  is  absent  from  his  dwelling- 
iise,  service  may  be  made  by  delivering  a  copy  thereof,  at  his  dwelling- 
ose,  to  a  person  of  suitable  age  and  discretion,  who  resides  there ;  or,  if 
such  person  can,  with  reasonable  diligence,  be  found  there,  upon  whom 
make  service,  then  by  delivering  a  copy  of  the  precept,  at  the  property 
aght  to  be  recovered,  either  to  some  person  of  suitable  age  and  discretion 
dding  there,  or  if  no  such  person  can  be  found  there,  to  any  person  of 
liable  age  and  discretion  employed  there. 

8.  Where  service  cannot,  with  reasonable  diligence,  be  made,  as  pre^ 
ribed  in  either  of  the  foregoing  subdivisions  of  this  section,  by  affixing  a 
py  of  the  precept  upon  a  conspicuous  part  of  the  property. 
If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be 
Ted  at  least  two  hours  before  the  hour  at  which  it  is  returnable ;  in 
$ry  other  case,  it  must  be  served  at  least  two  days  before  the  day  on 
ich  it  is  returnable. 

I  2241.  A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is  de^- 
ered,  as  prescribed  in  this  title,  must  without  any  avoidable  delay,  deliver 
JO  the  person  to  whom  it  is  directed,  if  he  can  be  found  within  the  same 
m  or  city  ;  or,  if  he  cannot  be  so  found,  to  his  agent  therein ;  and  if  neither 
1  be  so  found,  after  the  exercise  of  reasonable  diligence,  before  the  time 
en  the  precept  is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at 
» time  of  the  return  thereof,  with  a  written  statement  indorsed  thereupon., 
kt  he  has  been  unable,  after  the  exercise  of  reasonable  diligence,  to  find 
I  person  to  whom  the  precept  is  directed,  or  his  agent,  within  the  town  or 
T,  A  person,  who  wilfully  violates  any  provision  of  this  section,  is  guilty 
I  misdemeanor ;  and.  if  he  is  a  tenant  upon  the  property,  forfeits  to  his 
diord  the  value  of  three  years'  rent  of  the  premises  occupied  by  him.  A 
ly  of  this  section  must  be  indorsed  upon  each  copy  of  a  precept^  aenr«4 
trwiM  thaa  personally  upon  the  person  to  whom  it  \a  dii^lo^ 
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8  3249.  Whe.-e  ibe  cBie  is  Rithii  MCtion  tno  thousand  Ival 
u  of  this  aol,  the  precept  must  be  directed  to  and 
or  lundlord,  or  bla  ageut,  aud  nlso  upon  the  tenaDl 
of  Ihe  property.  Either  or  both  of  them  idhj,  upon  the  retnni 
and  show  cause  why  tba  tenant  or  occupsot  ahould  not  b 
the  property. 

§  2243.  At  tlui  time  nhen  the  precept  is  rcmmable,  the  , 
•mIeBH  the   adverae  party  appaara,  mnke  due   proof  of  tbe  sei 
■boaring  the  time,  aod  the  place  aud  raanner  of  Bervice ;  imi .  _ 

rico  was  made  porsunglly  upon  tbe  ndcorse'  party,  or  by  nfHihig  ■  eof^ 
the  precept,  tbe  name  of  the  peraon  to  whom  a  copy  of  the  piecnin 
delivarsd.  if  his  n&me  can  be  aateruined  wiih  renaonable  diligence.  WIm 
■ervice  is  made  by  sheriff,  constable  or  nuusbii],  it  may  be  proved  \ij^ 
certificate,  stating  the  facts. 

g  2244.  [am'd  I8SS.]  At  the  tiiue  wheo  tbe  precept  is  retuFBablciilf 
-out  waiting  as  presciibed  io  an  uciiou  before  il  ju^iice  of  tbe  peace.  or4 
diBiiot  court  of  the  city  of  New  Yorit,  the  peisoD  to  whom  it  in  dirt  ' 
his  l]mdlori  or  any  person  in  poaHeasioii  or  clnimiug  posseeaion  of  ih 
isea,  or  a  part  thereof,  maj  file,  ivith  the  judge  or  juatice  who  iaai 
precept,  or  with  the  clerk  of  the  court,  B  written  answer,  veriOed  In  M 
manner  as  a  veriBed  anawer  in  an  action  in  tbe  supreme  court,  dol^ 
generally,  tbe  sllegationa,  or  Bpecifically  eaj  material  alligation  d(  tin  ;H 


§  2246.  Where  the  application  is  foundeii  upon  an  allegat 

«Dtry  or  forcible  holding  out,  (he  petitioner  must  allege  and  prote  tiM'i 
«aa  peaceably  in  actual  posoesgion  of  tbe  property,  at  the  lime  of  •  ton" 
«ntry,  or  in  coDfltruolive  poasaaaion,  at  the  time  of  a  forcible  boldilfi 
aod  the  advaree  party  must  either  deny  tbe  fordble  entry,  or  tb«  ton 
holding  out,  or  allege,  in  bia  defences,  that  he,  or  his  anceator,  or  thOM  «l 
Jnterest  he  claims,  had  been  in  quiet  poaseeaion  of  the  property,  fori 
years  together  neit  before  the  alleged  forcible  entry  or  detainer ;  and 
hie  interest  ii  not  ended  or  determined,  at  the  time  of  the  trial. 

%  2246.  In  a  district  court  of  the  city  of  Ken  York,  a 

joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  d 

motion  of  either  party,  or,  if  no  justice  ia  present,  the  clerk  a 
aent  of  both  purtles,  make  an  order  trAnsferring  the  cauae  fe 
district  court  of  an  adjoining  district,  which  thereupon  has  th^fl 
diction  and  power,  at  its  own  court  house,  aa  if  the  property  » 
willlin  i(a  district, 

§2347.  [an'd  iSSl  4  1883.]     The  issues  joined  bj  tL. 
•Mwer  must  be  tried  by  the  judge  or  justice,  unless  either  p 
proceedings  sball  at  tbe  time  designated  in  such  precept  for  al 
demand  u  jury,  and  at  tbe  time  of  such  demand  pay  to  such  ja. 
the  neceasary  costs   and  expenses  of  obtaining  sncb  jury, 
demanded  and  euch  costs  and  eipeoses  be  paid  the  judgB  vt  j 
«-bom  such  petition  shall  be  Gled  shall  nomioate  twelve 
qoaliSed  to  ierve  aa  jurore  in  coutts  o^  tetmA,  aai  ihili 
directed  to  the  alieriff  or  one  o(  i.\ie  (;qtis^,bJj\i«  cA  iloa  tj 
Wtable  or  niBrsluil  of  llie  citj  ot  Xq^h,  coicniiiiitnMtVfla  V 
•on  BO  noniiniitei!  to   nppeur  belote  eviA  V^^   ""  '"■"' 
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0  shall  therein  appoint,  not  more  than  three  days  from  the  date 
>r  the  purpose  of  trying  the  said  matters  in  difference.  Six  of 
yi  BO  sammoDed  shall  b%  drawn  in  like  manner  as  )«rora  im  Jjistiew' 
i  shall  be  sworn  by  such  judge  or  justice  well  and  tmly  lo  hear, 
itermine  the  matters  in  difference  between  the  parties.  After 
le  allegations  and  proofs  of  the  parties,  the  said  jury  shall  oe 
:her  until  they  agree  on  their  verdict,  by  the  sheriff  or  one  of  his 
}r  a  constable,  or  by  some  proper  person  appointed  by  the  judge 
for  that  purpose,  who  shall  be  sworn  to  keep  such  jury  as  is  usual 
ws  of  courts  of  record.  If  such  jury  cannot  agree  after  being 
her  for  such  time  as  such  judge  or  justice  shall  deem  reasonable, 
scharge  them  and  nominate  a  new  jury  and  issue  a  new  precept 
aforesaid. 

I.  At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in 
tion,  at  the  request  of  either  party,  and  upon  proof  to  his  satis- 
f  affidavit  or  orally,  that  an  adjournment  is  necessary,  to  enable 
ant  to  procure  his  necessary  witnesses,  or  by  consent  of  all  the 
ho  appear,  adjourn  the  trial  of  the  issue,  but  not  more  than  ten 
:ept  by  consent  of  all  parties. 

K  If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept ; 
verdict  of  the  jury,  or  the  decision  of  the  judge  or  justice,  upon  a 
rat  a  jury,  is  in  favor  of  the  petitioner ;  the  judge  or  justice  must 
lal  order,  awarding  to  the  petitioner  the  delivery  of  the  possession 
>perty ;  except  that,  where  the  case  is  within  section  two  thousand 
red  and  thirty-seven  of  this  act,  the  final  order  must  direct  the 
f  the  occupant.  In  either  case,  the  final  order  must  award  to  the 
the  costs  of  the  special  proceeding.  If  the  verdict  or  decision  is 
}f  the  person  answering,  the  judge  or  justice  must  make  a  final 
^rdingly,  and  awarding  to  him  the  costs  of  the  special  proceeding. 

).  [ani'd  1882.]  Costs,  when  allowed,  and  the  fees  of  officers, 
lere  a  fee  is  specially  given  in  chapter  twenty-one  of  this  act  must 
rate  allowed  by  law  in  an  action  in  a  justice's  court,  and  are  lim- 
ke  manner ;  unless  the  application  is  founded  upon  an  allegation 
e  entry  or  forcible  holding  out ;  in  which  case,  the  J^dge  or  jus- 
iward  to  the  successful  party  a  fixed  sum  as  costs,  not  exceeding 
rs  in  addition  to  bis  disbursements.  If  the  final  order  is  made  by 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an  exe- 
collect  the  costs  may  be  issued  thereupon  as  if  it  was  a  judgment 
ce  of  the  peace  of  the  same  city  or  county ;  and  for  that  purpose 
r  takes  the  place  of  a  justice  of  the  peace.  In  every  other  case, 
ion  may  be  issued  to  collect  the  costs  awarded  thereby,  as  if  the 
r  was  a  judgment  rendered  in  the  court,  of  which  the  judge  or 
the  presiding  officer. 

L  [ani'd  1882.]  Where  the  final  order  is  in  favor  of  the  peti- 
e  judge  or  justice  must  thereupon  issue  a  warrant,  under  his  hand, 
o  the  sheriff  ef  the  county  or  to  any  constable  or  marshal  of  the 
lich  the  property  or  a  portion  thereof  is  situated,  or  if  it  is  not 
in  a  city,  to  any  constable  of  any  town  in  the  county,  describing 
rty  and  commanding  the  officer  to  remove  all  persons  therefrom  ; 
except  where  the  case  is  within  section  two  thousand  two  hundred 
^-seven  of  this  act,  to  put  the  petitioner  into  the  full  possession 

3.  The  oMcer,  to  whom  the  warrant  is  directed  and  d^'^vt^d^n^n^V 
,  according  to  the  command  thereof,  between  l\ie  \ionx%  «t  %>i»ixSs% 


I 


I 
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§  22G3.  Th«  iBBuing  of  a  warraat,  for  tbs  removal  of  a  tenant  If 

mided  prcuimM,  c&accia  tbe  Agreement  for  cbe  use  of  tha  prenuus,  if  Mj! 
under  nbich  Ibe  person  remored  held  theia;  and  Bnoula  accardlaglj^ 
relation  ot  laodlord  and  teojtnC,  aicopt  tliat  it  do«9  not  prerent  b  Iodic) 
from  recoveriDg,  bj  action,  bqj  euro  of  mnnej,  wLich  wbe,  at  tbe  linuvt 
tbe  precept  was  issued,  pujablo  b}' tbe  terzna  of  tbe  agreemeat,  aBrentlatl 
yremiBea ;  or  the  reasonnble  vnlua  of  the  uao  and  occupation  thartot,  Ml 
time  when  the  warrant  vita  iseited,  for  any  period  of  time,  with  leqmti 
vhicli  tbe  ugreemenl  dues  doc  make  anj  specinl  provision  for  payment  of  n 

2264.  [am'd  ISSO.]  The  part;,  a^ainat  wbom  a  Qaal  order  ts  ad 
requiring  tbe  deliverj  of  poaaeasioa  to  the  petitioner,  mat,  ut  udj  IJineMl 
a  warrant  ia  iaaaed,  sta;  the  iaauing  thereof;  and  also  ataj  an  eiemtitB ' 
collect  ibe  costs,  as  follows  : 

].  Whore  tba  final  order  eftabliahn  that  a  le«aee  or  tenant  hol4>  Af^ 
after  a  default  in  the  pajmeot  of  rent,  or  of  taies  or  aAaeasmenU,  ha 
•Ifeat  a  stay,  by  payment  of  the  rent  due,  or  of  euch  tniea  or  assiestm 
and  icterest  and  penalty,  it  any   thereon  due,  and  the  eoata  of  die  q 
proceeding ;  or  by  delivering  to  the  judge  or  Justice,  qp  the  clerk  01 
court,  bis  undertaking  to  the  petitioner,  in  sach  sum  and  with  Buchw 
as  the  judge  or  juatieo  npproves,  to  the  effect  that  he  will  pay  the  raflg 
aucb  taies  oi  aaseaaments,  and  interest  and  penalty  and  costs,  9tlUB  ~ 
days,  at  the  eipiratioa  of  wbicb  time  a  narront  may  issue,  UDlesa  te] 
dncea  to  the  jadge  or  justice  satiafaatory  evidence  o(  the  payment, 

3.  Wliere  the  Goal  order  estabiiahes  that  a  lessee  or  tenant  hastakw 
benefit  of  an  insolvent  act,  or  baa  l>eeu  udjudicftted  a  bankn|ili 
may  effect  a  atay,  by  paying  tbe  coats  of  the  special  proceeding, 
by  delirering  to  the  judge  or  justice,  or  the  clerk  of  the  court,  his  BR 
taking  to  the  petitioner,  fu  aucb  a  sum  and  with  such  suretiea  aa  the  }v 
or  justice  approves,  to  the  effect,  that  he  will  pay  the  rent  of  tbe 
aa  it  baa  become,  or  thereafter  becomes  due. 

3.  Where  the  final  order  establishea  that  the  peraoa  against  wham il 
made,  continues  in  poSBeaaioa  of  real  property,  which  has  teiB  r" 
by  virtue  of  aa  execution  against  his  property,  he  may  effect  astav.  l^l 
ing  the  oosts  of  the  special  proceeding,  and  delivering  to  the  Jt 
or  justice,  or  the  clerk  of  tbe  court,  an  affidavit,  that  he  claima  tha  jOt 
aion  of  the  property,  by  virtue  of  a.  right  or  title,  acquired  after  the  nb 
as  guardian  or  trustee  for  another;  together  with  his  undertaking  t8.^^ 
petitioner,  In  such  a  sum  and  with  sooh  sureties  as  the  judge  or  jod 
approves,  to  the  oflpo^  thai  he  will  pay  any  costa  and  damages,  wbka  n 
be  ceoovered  against  him,  in  an  action  of  ejectment  to  recover  the  pn^I 
brought  nguinst  him  bj  the  petitioner  nilhin  aii  months  th«reafteTi 
that  be  will  not  comioit  any  waste  upon  or  injury  to  tbe  property,  dit 
his  occupation  thereof. 

g  22GG.  Where  an  undertaking  is  given,  in  ■  case  speciSed  is  ■ 
division  first  of  the  laat  section,  the  judge  or  justice  must  deliver  il  W  tt 
person  against  whom  the  final  order  was  made,  upon  hia  produt 
theevidence  of  payment,  mentioned  in  that  Enbdirision.  If  be  dootll 
produce  Buch  evidence  within  ten  days,  the  judge  or  justice  m^tdcHnfi 
to  the  petitioner.  In  every  other  case  specified  in  the  laat  aeobaB,^ 
judge  or  gusliee  muat  deliver  the  undertaking  to  the  petitioner, 
after  bis  approval  thereof. 

g  2366.  Where  the  special  proceeding  is  founded  upon  i 
tiiac   a   lessee  holds  over,  after  a  detault  iu   tbe  payment  of  rial, 
til  •  umxpirad  term  of  Iht  least,  \iq4«  wtaOa  i.'bb  ^ia»\w*  aw  M4.  ■ 
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Im  yean,  at  the  time  when  the  warrant  is  issued ;  tlM  lessee,  his  executoii 
idmbiistrator,  or  assignee,  may,  at  anj  time  within  one  year  after  the  execii- 
km  of  the  warrant,  pay  or  tender  to  the  petitioner,  his  heir,  executor 
kdmfiiistrator,  or  assignee,  or  if,  within  five  days  before  the  expiration  of 
he  year,  he  cannot,  with  reasonable  diligence,  be  found  within  the  city  or 
own,  wherein  the  property,  or  a  portion  thereof,  is  situated,  then  to  the 
adge  or  jostice  who  issued  the  warrant,  or  his  successor  in  office,  all  rent 
a  arrear  at  the  time  of  the  pa3maent  or  tender,  with  interest  thereupon,  nnd 
he  ooBta  and  charges  incurred  by  the  petitioner.  Thereupon  the  person, 
eaking  the  payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
ksmised  premises,  under  the  lease,  and  may  hold  and  enjoy  the  same, 
Aeording  to  the  terms  of  the  original  demise,  except  as  otherwise  prescribed 
n  the  next  section  but  one. 

§  2267.  In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
he  leasee,  whose  judgment  was  docketed  in  the  county,  before  the  precept 
raa  issued,  or  a  mortgagee  of  the  lease,  whose  mortgage  was  duly  recorded, 
a  the  county,  before  the  precept  was  issued,  may,  at  any  time  before  the 
izpimtion  of  one  year  after  the  execution  of  the  warrant,  unless  a  redemp- 
icn  has  been  made  as  prescribed  in  the  last  section,  file  with  the  judge  or 
Matioe  who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
peolfying  his  interest  and  the  sum  due  to  him  ;  describing  the  premises  ; 
nd  stating  that  it  is  his  intention  to  redeem,  as  prescribed  in  this  section, 
f  a  redemption  is  not  made  by  the  lessee,  his  executor,  administrator,  or 
aeignee,  within  a  year  after  the  execution  of  the  warrant,  the  person  so 
i^ig  a  notice,  or,  if  two  or  more  persons  have  filed  such  notices,  the  one 
rho  holds  the  first  lien,  may,  at  any  time  before  two  o'clock  of  the  day, 
ot  a  Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the  year, 
adeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his  executor,  admin- 
itra^r,  or  assignee  might  have  so  redeemed.  Where  two  or  more  judg- 
ment creditors  or  mortgagees  have  filed  such  notices,  the  holder  of  the 
econd  lien  may  so  redeem,  at  any  time  before  two  o'clock  of  the  day,  not  a 
•tinday  or  a  public  holiday,  nect  succeeding  that  in  which  the  holder  of  the 
xat  lien  might  have  redeemed ;  and  the  holder  of  the  third  and  each  sub- 
Bqnent  lien,  may  redeem,  in  like  manner,  at  any  time  before  two  o'clock 
t  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  that  in  which 
is  predecessor  might  have  redeemed.  But  a  second  or  subsequent  redemp- 
km  is  not  valid,  unless  the  person  redeeming  pays  or  tenders  to  each  of 
It  predecessors  who  has  redeemed,  the  sum  paid  by  him  to  redeem,  and 
lao  the  Bum  due  upon  bis  judgment  or  mortgage  ;  or  deposits  those  sums 
ff&i  the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  predecessors. 

§  2258.  Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
•»o  sections,  the  rights  of  the  person  redeeming  are  subject  to  a  lease,  it 
Qy,  ezecuied  by  the  petitioner,  since  the  warrant  was  issued,  so  far  that 
he  new  lessee,  his  assigns,  undertenants,  or  other  representatives,  may. 
LpOD  complying  with  the  terms  of  the  lease,  hold  the  premises  so  leaset 
isH  twelve  o'clock,  noon,  of  the  first  day  of  May,  next  succeeding  thf 
ademption.  ftAnd,  in  all  other  respects,  the  person  so  redeeming,  his  assigni 
md  representatives,  succeed  to  all  the  rights  and  liabilities  of  the  petitioner^ 
nider  auch  a  lease. 

(  2269.  The  person  redeeming,  as  prescribed  in  the  last  three  seetiens, 
ir  ihe  owner  of  the  property  so  redeemed,  may  present  to  the  judge  or  jus- 
te who  issued  the  warrant,  or  to  his  successor  in  office,  a  petition^  dul^ 
iiHlAed,  setting  forth  the  facte  of  the  redemption,  and  pta^Sn^  Iqt  ttxi.  qt^«i« 
WtalblMilng  ibe  rigbta  and  liabilities  of  the  parties  npon  1[^q  T«^<eTa^\XQ!^ 
VbuwuHm  the  judge  or  justice  must  make  an  order.  reoMmii^  X\i^  o\Ni« 
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panj   lo  the  reUemption  lo  show  cause  before  him,    .  ... 

therein  apeui&ed,  why  the  pra.FeroC  the  peiitiaa  should  not  be  grunted.  Tb* 
order  to  abuw  cauae  miidt  ba  made  relumabla,  not  leas  tlmn  tno  . 
than  tea  dajs,  after  it  ifl  granteti ;  and  it  must  be  aerveJ  ut  least 
before  it  is  returnsble.  Upon  the  return  tbereof,  the  judge  or  juei 
hear  the  allegatioua  and  proofs  of  the  parties  uid  must  rnukc  suuh  a  Snilw)*' 
as  juBiiue  I'equJrea.  Tbe  coals  andeipensea  must  be  paid  by  Ihe 
The  final  order,  or  a  certified  copy  thereof,  may  be  recorded  in  Ub 
as  a  deed.  A  person,  olhtir  than  the  leasee,  who  redeema  as  preacribel  tk' 
tbe  last  three  sections,  succeeda  to  aii  tbe  datiea  and  tiabilitiea  of  Ibe ' 
accruing  after  the  redemption,  ai  if  he  vaa  named  as  lessee  in  the  In 
§  22G0.  An  appeal  may  be  talcsB  from  a  final  order,  made  as 

in  ttiis  title,  to  tbe  same  euurt,  nithin  Ihe  same  time,  and  in  tbe : 

ner,  as  nhere  an  appeal  is  talfen  from  a  judgment  rendered  in  theai»n,<l 
which  tbe  judge  or  justice  is  tbe  presiding  officer,  tiad  witb  like  < '"" 
except  as  otharwiEe  presuribed  in  the  next  tno  Bections, 

§2261.  The  issuing  or  execution  of  the  warrant  cannot  be  Uayedbr 
sui;h  an  appeai,  or  by  the  giring  of  an  nndenaliiog  therenpon,  olhtnlM 
thuQ  as  prescribed  in  the  next  section.  An  appeal  canooC  be  taken  Ki 
court  of  appeals,  from  a  final  determination  of  the  general  term  of 
supremo  court  or  of  a  auperior  city  court,  upon  Bucb  an  appeal,  nnlsH 
latter  court,  by  an  order,  made  at  the  general  term  nhere  the  final  onlsrl 
made,  or  tbe  next  general  term  thereafter,  alloTS  it  to  be  taken. 
[Added  1893-]  Bat  an  appeal  ma;  he  taken  to  the  court 
as  a  matter  of  right,  if  the  amount  of  reot  claimed  to  bo  d 
one  thousand  dollars. 

§  3262.  [am'd  1893] .  Where  sn  appeal  is  taken  from  a  final  oriff 
awarding  delivery  of  poBBession  to  the  petit ioAer,  which  esbtbliiM 
tbrtt  B.  lesnee  or  tenant  holds  over,  aJter  »  default  in  tbe  pnyoim^oT 
rent,  or  from  on  order  or  Judgment  affirming  snch  finnl  order,  Ihai^J 
sning  and  execution  ol  the  warrant  may  be  stayed  by  the  order  of 
the  county  judge,  and  in  thacity  and  caonty  ofNewYorkbyftJoif^ 
of  coart  of  common  pleas,  npon  the  appellant's  fnving  ths  MB 
rity  required  to  perfect  the  appeal,  and  to  stay  the  eieculjon  of  Ui 
order  appealed  from,  and  also  bq  undertaking  to  the  petitioaWi  in 
sum  and  with  iuxeties,  approved  by  the  county  judge,  oiiatud 
and  county  of  New  York  by  a  jtldge  of  ooart  of  common  plWfcl 
the  effect  that  if,  upon  the  appeal,  a  final  detenninatioa  ibMIUW 
against  the  appellant,  he  will  pay  all  rent  acoruing  or  to  oovoel ' 
tbe  premises;  or  if  there  is  no  lease  thereof,  the  value  of  the  ON 
oaanpatioD  of  the  premises  sQbsequent  to  the  institution  of  Ul* 
cial  proceedinge. 

§2203.  If  the  final  order  is  reversed  upon  the  appeal,  tbe  .,. 
court  may  award  restitution  to  the  party  iojurcd,  with  coata  ;  and  ilB# 
make  on  wder.  or  issue  any  other  mandate,  necesBary  lo  carry  its  d«tn* 
nation  into  effect.  Tbe  person  dispossessed  may  also  maintaiu  an 
reoover  the  damages  which  he  has  sustained  by  tbe  diBposBessios. 
§  3264.  This  title  does  not  impair  the  rights  of  a  landlord, 
tenant,  in  a  case  nut  therein  provided  for.  Where  a  Special  atalulorylW' 
vision  confers  a  right  to  lake  proceedings,  in  the  manner  berelofert  p>»- 
icribrd  by  law,  for  the  summsry  removal  of  a  peraou  iu  possession  at  !)■' 
/■roperty,  the  pioceediDfis  Iherenader  must  be  taken  as  prcecribsa  iB  )U* 
title,  A  dnal  order,  made  ia  a  Gpec\a\  v^oseediti^  taken  >■  prMcriM^ 
this  title,  is  not  a  bar  lo  ui  action  ol  e>BUn«M,  ^Q  twv^«  k^m  ^m|MI 
h  affected  ther«b;. 
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.  Where  a  petition  is  presented,  as  prescribed  in  this  title, tihe 
ags  thereupon  before^  the  final  order,  and,  if  the  final  order 
efiyery  of  the  possession  to  the  petitioner,  the  issuing  or  ex- 
»f  the  warrant  thereupon,  cannot  be  stayed  or  suspended  by 
t  or  judge,  except  in  one  of  the  following  methods: 
in  order  made,  or  an  undertaking  filed,  upon  an  appeal,  Ib  a  oatt 
i  manner  specially  prescribed  for  that  purpose  in  this  title, 
m  injunction  order,  granted  in  an  action  against  the  petitioner. 
Qjunction  shall  not  be  granted  before  the  final  order  in  the  special 
g,  except  in  a  case  where  an  injunction  would  be  granted  to  stay 
sdings,  in  an  action  of  ejectment,  brought  by  the  petitioner,  and 
like  terms ;  or  after  the  final  order,  except  in  a  case  where  an 
I  would  be  granted  to  stay  the  execution  of  the  final  judgment  in 
ction,  and  upon  the  like  terms. 


TITLE  IIL 
ffs  to  punish  a  cwUempt  of  courts  other  than  a  eriminal  eontmnpt. 


sea  to  which  this  title  applies, 
len  punishment  may  be  som- 
nary. 

len  warrant  to  commit  nuy 
sflue  witboat  notice, 
ler  to  show  cause  or  warrant 
o  attach  offender, 
itice  to  delinquent  officer  to 
}how  cause. 

ier  or  warrant ;  when  granted 
>nt  of  court. 

;  when  contempt  was  com- 
mitted before  a  referee. 
led  of  order  to  show  caose, 
ind  of  warrant. 
py  affidavit,  etc.,  to  be  served 
mth  warrant, 
lorsement  upon  warrant, 
irrant ;  how  executed. 
idertaMng    to    procure    dis- 
;haree. 
len  habeas  corpus  may  issue. 


f  2879.  Sheriff  to  file  undertaking  with 
return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accused  to  ^i• 

punished. 

2282.  Id.;  upon  return  of  habeas  tttr 

pus. 
2288.  Id. ;  upon  return  of  order  to  show 
cause. 

2284.  Amount  of  fine. 

2285.  Length  of  imprisonment. 

2286.  When  court  may  release  oflen 

der. 

2287.  Offender  liable  to  indictment. 

2288.  Proceedings  when  accused  doe« 

not  api>ear. 

2289.  Undertaking ;  when  orosecuted 

by  person  aggrievea. 

2290.  Id.;  by  attorney-general,  etc. 

2291.  Sheriff  liable  for  taking  insaf 

flcient  sureties. 

2292.  Punishment  of  misconduct  at 

circuit. 


5.  In  a  case  specified  in  section  fourteen  of  this  act,  or  in  any 
s  where  it  is  specially  prescribed  by  law,  that  a  court  of  record,  or 
aereof,  or  a  referee  appointed  by  the  court,  has  power  to  punish, 
id  imprisonment,  or  either,  or  generally  as  a  contempt,  a  neglect 
on  of  duty,  or  other  misconduct ;  and  a  right  or  remedy  of  a  party 
action  or  special  proceeding  pending  in  the  court,  or  before  the 
the  referee,  may  be  defeated,  impaired,  impeded,  or  prejudiced 
the  offence  must  be  punished  as  prescribed  in  this  title. 

7.  Where  the  offence  is  committed  in  the  immediate  view  and 
of  the  court,  or  of  the  judge  or  referee,  upon  a  trial  or  hearing, 
punished  summarily.  For  that  purpose,  an  order  must  be  made 
ourt,  judge,  or  referee,  stating  the  facts  which  constitute  the 
,nd  bring  the  case  within  the  provisions  of  this  section,  and  plainly 
fically  prescribing  the  punishment  to  be  inflicted  therefor. 

B.  Where  the  offence  consists  of  a  neglect  or  refusal  to  obe^  «a. 
the  court,  requiring  the  payment  of  costs,  or  ot  a  speci^ftdh.  ^vim.  ^\ 
id  the  court  ia  satisBedf  by  proof,  by  affidavit,  lYiaX.  «u  ^twwwiX. 
hereof  has  been  made,  and  that  payment  tbereot  Vista  Xi^esik  T^i\x««A^ 
k/;  H  ataj  isBue,  mthout  notice,  a  warramt  to  commit  tVe  ott^.iA^' 
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I,  until  the  cosu  or  other  sum  of  ELoae;,  uid  the  ooHte  im 
of  the  proceeding,  are  paid,  or  until  he  is  disuhiLTgod  Buuording  U. 

2269.  The  court  ar  judge,  authorised  lo  puDish  for  the  offence,  tu)', 
ID  Its  or  bis  diecretioD,  wbere  the  caae  ia  one  of  those  epeviSed  ia  eitlitr  dI 
the  last  two  aectloDS,  aad,  in  aver;  other  cuae,  muat,  upon  I  ' 
bj  affidaitt,  of  the  cammiaalon  of  the  uBetiue,  either: 

1.  Hake  an  order,  I'eqairing  die  aecUded  to  show  oauae  before  It,  or  iSa, 
al  a  tima  nnd  plitijc  therein  spacified,  wbj  the  aocusad  should  not  ba  fUr 
ished  tor  the  alleged  offence ;  or 

3.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a  parlicnbf 
oounty,  or,  generallv,  to  the  sheriff  of  an?  count;  where  the  auiuaed  nuj  Ir 
fouad,  commaDding  him  to  arrest  the  acouaod,  and  bring  him  befontli 
eonrt  or  judge,  either  fortbivith,  or  at  a  time  and  placo  ihereia  spedSl^  U 
answer  for  the  alleged  o&enue. 

g  2270.  n^here  it  is  prescribed  bj  law,  or  b?  the  general  rutei  of  pM 
lice,  that  a  notice  may  bo  served  in  behalf  of  a  party,  upon  a  9henM* 
other  parson,  requiring  bim  to  return  a  mandate,  delivered  lo  hiiiL,erll 
show  cause,  at  a  term  of  a  court,  wiiy  he  should  not  be  punished,  or  wij  H 
attachmaot  should  not  be  issoed  against  him,  for  a  contempt  of  the  «nM 
the  party,  ia  whojs  behalf  the  notice  is  served,  may,  at  the  lime  tpcoli* 
therein,  file  with  the  clerk,  proof,  by  affidavit  or  other  writlca  erideMl,  t 
the  delivery  of  ih?  mandate  to  the  accused!  of  the  default  oroihari 
apoa  the  occurreni-e  of  which,  he  was  entitled  to  serve  the  notice;  tt 
service  of  the  notice ;  uod  of  the  failure  to  comply  therewith.  Tbeicq 
the  proceedioga  are  the  same,  as  where  an  order  to  show  cause  is  atit,  I 
it,  and  a  copy  of  the  affidavits  upon  whiuh  it  is  granted,  are  aened  R| 
,    Ihe  acoused. 

8  3271.  Where  the  order  to  show  i  auae,  oi 
before  the  court,  it  may  be  made,  or  issued,  as  prescribed  in  the  last 
but  one,  by  any  judge  authorized  to   grant  au  ufkr   without  nolio 
actioo  pending  in  the  court ;  and  it  must  be  made  retui-nabte  at  a  I 
the  court,  at  nhioh  a  contested  motion  may  be  heard. 

g  2272.  An  order  to  show  cause  may  be  made,  or  a  wHrruit 
issued,  as  prescribed  in  section  two  thoUr^aDd  two  hundred  and  aiilT- 
this  act,  by  a  referee  appointed  by  the  court,  where  the  offence 
upon  the  trial  of  an  isaue  referred  to  him,  or  consisia  of  n  iritneaa'gM 
attendance,  or  refusal  to  be  sworn  or  to  teatify,  be^re  him.  Tboordwi 
warrant  Eoay,  in  the  discretion  of  the  referee,  be  made  returnable  bth 
hiiu,  or  before  the  court.  Where  it  ia  made  retnmable  before  ths  ral« 
he  has  sJI  the  power  and  anthority  of  the  court,  with  respect  to  tlu  Ddf 
or  apeoial  pmuocding,  instituted  thereby. 

g  3373.  Au  order  to  show  cause  may  be  made,  rither  befora 
fioal  jadgmeut  ia  the  action,  or  the  final  order  in  the  Special  pi 
is  equiTUent  to  a  notice  of  motion ;  and  the  Rubsequent  prooi 
upon  are  taken  in  the  action  or  special  proceeding,  as  upoa  a. 
therein.  A  warrant  of  atTachment  la  a  mandate,  whereby  i 
aial  proceeding  is  instituted  iigitinsi  the  aocuiied,  in  bebatf 
upon  the  relation  of  the  compluDatd. 

g  227^  A  copy  of  the  warrant,  and  of  the  affidadt 
luued,  mast  be  served  upon  the  accused,  when  he  It 
(heiMf. 
S  227C.  Where  a  wanuii  ot  atwibmuLVu  \«n»A,i<hB  u> 
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nferae,  may,  in  its  or  his  discretion,  by  an  indorsement  itiereupon,  fix  a 
nm,  in  which  the  accused  may  give  an  undertaking  for  his  appearance  to 
iDSwer. 

§  2276.  If  an  indorsement  is  not  made  upon  the  warrant,  as  prescribed 
in  the  last  section ;  or  if  such  an  indorsement  is  made  and  an  undertaking 
ii  not  given,  as  prescribed  in  the  next  section ;  the  sheriff,  after  making 
tiw  arrest,  as  required  by  the  warrant,  must  keep  the  accused  in  his  custody, 
udl  the  further  direction  of  the  court,  judge,  or  referee.  Where,  from 
ridmess  or  any  other  cause,  the  accused  is  pliysically  unable  to  attend 
More  the  court,  judge,  or  referee,  that  fact  is  a  sufficient  excuse  to  the 
AeriflF  for  not  producing  him  as  required  by  the  warrant.  In  that  case,  the 
iherifl  mast  produce  him,  as  directed  by  the  court,  judge,  or  referee,  after 
he  becomes  able  to  attend.  The  sheriff  need  not,  in  any  case,  confine  the 
•ecosed  in  prison,  or  otherwise  restrain  him  of  his  liberty,  except  as  far  as 
k  is  necessary  so  to  do,  in  order  to  secure  his  personal  attendance. 

§  2277.  Where  an  indorsement  is  made  upon  the  warrant,  as  prescribed 
ii  the  last  section  but  one,  the  accused  must  be  discharged  from  arrest, 
ipon  his  executing  and  delivering  to  the  sheriff,  at  any  time  before  the 
ntnrn  day  of  the  warrant,  an  undertaking  to  the  people,  in  the  sum  speci- 
led  in  the  indorsement,  with  two  suificient  sureties,  to  the  effect  that  he 
iriO  appear,  at  the  time  when,  and  the  place  where,  the  warrant  is  return- 
ibk^  and  then  and  there  abide  the  direction  of  the  court,  judge,  or  referee, 
u  tibe  case  requires.  The  officer,  taking  the  acknowledgment  of  the 
ndertaking,  must,  if  the  sheriff  so  requires,  examine  under  oath,  to  a  rea- 
Muble  extent,  the  persons  offered  as  sureties,  concerning  their  property 
nd  cucumstanoes. 

S  2278.  If  the  accused  is  in  the  custody  of  a  sheriff,  or  other  officer,  by 
firtae  of  an  execution  against  his  person,  or  by  virtue  of  a  mandate  for  any 
Mher  contempt  or  misconduct,  or  a  commitment  on  a  criminal  charge,  a 
.iimnt  of  attachment  cannot  be  issued.  In  that  case,  the  court,  upon  proof 
•(  the  facts,  must  issue  a  writ  of  habeas  corpus,  directed  to  the  officer, 
Nqoiring  him  to  bring  the  accused  before  it,  to  answer  for  the  offence 
wged.  The  officer  to  whom  the  writ  is  directed,  or  upon  whom  it 
k  Krved,  must,  except  in  a  case  where  the  production  of  the  accused  under 
i  warrant  of  attachment  would  be  dispensed  with,  bring  him  before  the 
Mrt,  and  detain  him  at  the  place  where  the  court  is  sitting  until  the  fur- 
thv  order  of  the  court. 

1 2279.  The  sheriff  or  other  officer  must  file  the  undertaking,  if  any, 
tUBD  by  bim,  with  the  return  to  the  warrant  or  writ  of  habeas  corpus. 

fi  2280.  When  the  accused  is  produced,  by  virtue  of  a  warrant,  or  a  writ 
if  habeas  corpus,  or  appears  upon  the  return  of  a  warrant,  the  court,  judge, 
ir  leferee,  must,  unless  he  admits  the  offence  charged,  cause  interrogatories 
to  be  filed,  specifying  the  facts  and  circumstances  of  the  offence  charged 
Wiinst  bim.  The  accused  must  make  written  answers  thereto,  under  oath, 
nthin  tnch  reasonable  time  as  the  court,  judge,  or  referee  allows  therefor; 
nd  either  party  may  produce  affidavits,  or  other  proofs,  contradicting  or 
terroborating  any  answer.  Upon  the  original  affidavits,  the  answers,  and 
■ihsequent  proofs,  the  court,  judge,  or  referee  must  determine,  whether  the 
Mused  hafl  committed  the  offence  charged. 

§  2281.  If  it  is  determined  that  the  accused  has  committed  the  offence 
waged;  and  that  it  was  calculated  to,  or  actually  did^  deteaX^  vo^V^'^^x 
ta^Mde,  or  prejadio0  Um  rigbta  or  remediea  of  a  party  to  an  action  ot  vp^"^^ 
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pri>ceeiliBg,  brought  in  the  court,  or  before  tbe  judge  or  referee  ;  th?  c 
judge,  or  referee  niust  make  a  final  order  Hcoordiogly,  anil  direolinjj  llu 
be  iiunisbed  bj  fine  or  impriyoiiDieDl,  or  biith.  ta  the  nsiure  of  tbo 
requires,     A  wurraiitof  comiuitHieiit  must  issue  auccoiiiingly. 

I  2282.  Wbere  tbe  accused  ia  bcaught  up  by  virtue  of  a  writ  of  tu 
corpoB,  be  must,  after  tbe  final  order  ia  made,  be  remanded  to  tbe  cai 
of  the  sheriff,  or  other  officer,  to  whom  the  writ  wis  directed.  It  tbe 
order  directs  that  he  be  punished  by  imprisanioenl.  or  committed  antH 
pajment  of  a  aum  of  money,  he  luuEit  be  so  imprisoued  or  cDniiDiliad,  i . 
bis  diai;bnrge  from  custody  under  the  mandate,  bj  virtue  of  wliioh  ha  k 
held  by  the  shErilT,  or  otber  officer. 

g  22S3.  Dpon  tbo  roturu  of  hu  order  W  show  cause,  tha  quesU'ons  ■Hd 
arise  mast  be  determined,  ae  upon  any  other  motion  ;  and,  it  tbe  detent 
nation  is  to  tbe  etfect  specified  in  the  la^t  aei:tiaa  bat  one,  I^e  order  tbm- 
apoD  must  be  to  tbe  same  effect  as  tbe  Qaal  order  therein  prescribed.  Ol<* 
a  certified  copy  of  the  order  bo  made,  tbe  offender  may  be  committed,  i^lk 
out  further  process. 

§  2284.  If  an  actual  loss  or  injury  has  been  prodnceS  to  a  party  U  n 
•otiQD  or  special  proceeding,  by  reason  of  tbe  misconduct  proved  agahiatll' 
ofleader,  and  tbe  case  is  not  one  where  it  is  specially  prescribed  by  U*, 
that  an  action  may  be  maintuined  to  recover  damages,  for  the  loss  or  inJiUS. 
a  flne,  sufficient  to  indemnify  the  aggrieved  party,  must  be  imposed  upon  M' 
offender,  and  collected,  and  paid  over  to  tbe  aggrieved  party,  millf 
the  direction  of  tbe  court.  The  payment  and  acceptance  of  audi  ■  U( 
conatitule  a  bar  lo  nn  action  by  the  aggrieved  party,  to  recover  damig*  W 
the  loss  or  injury.  Where  it  is  not  shown  that  such  an  actual  loss  er '  '  ~' 
baa  been  produced,  a  Sne  must  be  imposed,  not  exceeding  the  anu 
th*  complainant's  costs  and  expenses,  and  two  hundred  and  fifty  do) 
addition  thereto,  and  must  be  collected  and  paid,  in  like  maoaer,  A 
ntion  iDay  ba  fined  as  prescribed  in  this  section. 

§  29BB.  Wbere  tbe  misconduct  proved  coa.iista  of  an  omission  la  p 
■n  act  or  duty,  which  it  is  yet  in  the  power  of  the  otTcnder  to  perfc 
■hall  be  imprisoned  only  imtil  he  bna  performed  it,  and  paid  th« 
imposed.     In  auch  a  case,  the  order,  and  the  warrant  of  commitmetit,  ffi 
H  issued,  most  specify  tbe  act  or  dn^  to  be  performed,  and  tbe  enoi  tsl 
paid.    In  every  otber  case,  where  special  proasion  ie  not  otherwise  "^ 
by  law,  the  offender  may  be  imprisoned  for  a  reasoaabte  time,  not  et 
lag  six  months,  and  uutil  tbe  fine,  if  any,  is  paid ;  and  tbe  order,  md 
warrant  of  commitment,  if  any,  must  specify  tbe  amount  of  the  &M, 
the  duration  of  tbe  ' 


g  2286.  Wbere  an  offender,  imprisoned  as  prescritied  in  liut  ll 
onable  to  endure  the  imprisonment,  or  to  pay  the  sum.  or  perform  thfetf 
or  dnty,  required  to  be  paid  or  performed,  in  order  to  entitle  htn  wH 
released,  tbe  court,  judge,  or  rtiforoa,  or,  where  tbe  commitment  «M  ■" 
as  preaoribed  in  section  two  thousand  four  hundred  and  &fty.ae>M  dt' 
act,  the  court,  ont  of  which  (he  execution  wfis  issued,  may,  Id  iti 
discretion,  jnd  npon  such  terms  as  justice  requires,  make  an  order  di 
him  to  be  diacharged  from  tbe  imprisonment, 

g  2287.  A  person,  punished  as  prescribed  in  thl^  title,  may.  nMwtl 
standing,  be  indicted  for  the  same  misconduct,  if  it  is  an  indictable  nf  -' 
but  tbo  court,  before  which  he  is  convicted,  must,  in  tonnuig  iu  m  ' 
laiie  JQI*  oonaiderntion  Itie  pteViooa  vvinmtaBaa'-  ^ 
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§  2288.  Where  a  persoD,  arrested  by  virtue  of  a  warrant  of  attachment, 
bu  giren  an  undertaking  for  his  appearance,  as  prescribed  in  this  title,  and 
fails  to  appear,  on  the  return  day  of  the  warrant,  the  court  may  either  issu« 
another  warrant,  or  make  an  order,  directing  the  undertaking  to  be'pruse 
eatad;  or  both. 

§  2289.  The  order,  dii-ecting  the  undertaking  to  be  prosecuted,  may,  ii 
the  discretion  of  the  court,  direct  the  prosecution  thereof,  by  and  in  the 
name  of  any  party  aggrieved  by  the  misconduct  of  the  accused.  In  such  a 
ease,  the  plaintiff  may  recover  damages,  to  the  extent  of  the  loss  or  injury 
Mstained  by  him,  by  reason  of  the  misconduct,  together  with  the  costs  and 
expensefl  of  prosecuting  the  special  proceeding  in  which  the  warrant  was 
iaswd ;  not  exceeding  the  sum  specified  in  tlie  undertaking. 

§  2290.  If  no  party  is  aggrieved  by  the  misconduct  of  the  accused,  the 
order  must,  and,  in  any  case  where  the  court  thinks  proper  so  to  direct,  it 
nay,  direct  the  prosecution  of  the  undertaking,  by  the  attorney-general,  or 
bj  the  district-attorney  of  the  county  in  which  it  was  given,  in  the  name  of 
the  people.  In  an  action,  brought  pursuant  to  the  order,  the  people  are 
entitled  to  recover  the  entire  sum^  specified  in  the  undertaking.  Out  of  th« 
Booey  eollected,  the  court,  which  directed  the  prosecution,  must  direct  that 
the  person,  at  whose  instance  the  warrant  was  issued,  be  paid  such  a  sum 
•R  k  thinks  proper,  to  satisfy  the  costs  and  expenses  incurred  by  him,  and  to 
conpcnsate  him  for  any  loss  or  injury  sustained  by  him,  by  reason  of  the 
■iioonduct  The  residue  of  the  money  must  by  paid  into  the  treasury  of 
tbeSute. 

J  2291.  After  the  return  of  an  execution,  issued  upon  a  judgment,  ren- 
tmd  in  an  action  upon  the  undertaking,  an  action,  to  recover  the  amount 
«f  the  judgment,  may  be  maintained  against  the  sheriff,  where  it  appears 
that,  at  the  time  when  the  undertaking  was  given,  the  sureties  were  insufS- 
fient,  and  the  sheriff  had  reasonable  grounds  to  doubt  their  sufficiency. 
Soefa  an  action  may  be  maintained  by  the  plaintiff,  in  whose  favor  the  judg- 
ment was  recovered.  If  the  people  were  plaintiffs,  the  action  must  be 
fnsecnted  by  the  attorney-general  or  the  district-attorney ;  and  any  mone) 
loDected  therein  must  be  disposed  of,  as  prescribed  in  the  last  section. 

1 2292.  Where  a  misconduct,  which  is  punishable  by  fine  or  imprison- 
Mot,  BB  prescribed  in  this  title,  occurs  at  a  term  of  a  circuit  court,  or  with 
■Hpeet  to  a  mandate  returnable  at  a  term  of  that  court,  or  a  special  pro- 
neding  pending  in  that  court,  and  was  not  punished  at  that  term  of  the 
dnnit  <M>urt ;  the  supreme  court  may  inquire  into  and  punish  the  miscon- 
diet,  as  if  it  had  occurred  at  a  special  term  of  the  supreme  court,  held  in 
tiw  same  county,  or  with  respect  to  a  mandate  returnable  at  such  a 
ipecial  term,  or  a  special  proceeding  pending  in  the  supreme  court 

TITLE  IV. 
Proceedings  to  collect  a  fine, 

I  m  Olerk  to  make  echedale  of  fines  §  2297.  Return  thereof. 

imposed.  2298.  Proceedines  if  fine  not  collected. 

Warrant  to  be  issued  by  him.  2299.  Who  to  be  iuclurted  in  schedole. 

Id.;  when  delinqaent  resides  in  2300.  Liability  of  uheriff. 

another  connty.  2801.  Application  of  this  title. 
Xzecation  of  warrant. 

1 2293.  Where  a  fine  has  been  imposed  by  a  court  of  record,  upon  a 
^md  or  trial  juror,  or  upon  any  officer  or  other  person,  without  bein|^ 
BBompanied  with  an  order  for  the  immediate  commitment  ot  tVi^  ^^T^Qi\y  «x^ 
■ed,  imul  the  fine  w  paid,  the  clerk  of  the  court,  immed\«LU\^  «Li\«c  >2^ 
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cloM  of  the  tenn  M  vhich  the  Gne  wsh  inip<i<ie'I,  maat  prppsrv  a  sfhedub, 
kOntiining,  in  separate  calmuuB,  tha  folloniug  nutters: 

1.  Tlie  name  of  each  person  fined. 

S.  His  plaue  of  residence,  where  it  appeirs,  from  the  papers  on  Sl(« 
fteTore  tbe  oouri,  to  be  within  the  uouniy. 

g.  The  amount  of  the  fine  imposed  npon  him. 

4.  Tbe  causa  for  winch  the  fine  was  impoeed. 

The  ulerk  must  subjoin  to  the  saheilule  a  certificate,  to  the  effect,  tlul  ll 
uoDtatDe  a  true  tibstract  of  the  orders  imposing  Bues,  and  must  aiiDelilM 
tae\wurant  specihed  in  the  next  aecljon. 

%  3394.  The  cleric  must  immediately  issuo  a  warrant,  under  the  led  tl 
tbe  court,  directed  to  the  sheriff  of  the  county,  iiud  commaading  bin  t> 
eotlect  from  each  of  tbe  jieraona,  uamed  iu  tliu  ectiedale  annexed  lo  the  nr- 
rant,  the  euro  therein  set  opposite  the  person's  nama  ;  and  to  pnj  over  llM 
aum  colleoted,  (o  tbe  treasurer  of  the  couutj.  The  warrant  is  the  praiM 
of  the  court,  by  which  the  fines  were  imposed. 

^  2296.  It  a  delinquent  resides  in  another  county,  a  separate  wanUl, 
for  the  collection  ot  tbe  fine  imposed  upon  bim,  with  hu  appropriate  kM 
ule  annexed  thereto,  muet  be  issued,  in  liite  manner,  la  4ie  sheriff  of  IM 
county  where  he  resides. 

g  3396.  The  aherifl,  to  whom  a  warrant  ia  issued,  must  collect  each  b* ' 
ont  ot  the  personal  property  of  the  person  Sued,  as  prescribed  in  cbtflM  i 
thirteenth  of  this  act,  for  tbe  collecUon,  by  levy  upon  and  sale  of  peflwml ' 
properly,  of  an  uiet-'Utioa  issued  out  of  a  court  of  record  ;  and  be  is  eatMed'i 
to  tike  fees  thereupon.  If  sufficient  personal  property  of  a  delinquent  ouiMl 
be  found  to  pay  tbe  fine  and  the  fees,  lae  sheriff  must  arrest  the  delinquHti ' 
and  detain  him  in  custody  unlil  he  pays  the  same,  as  upon  aaeieoolM, 
against  the'persoo,  issued  In  an  action,  out  of  the  supreme  comt ;  and  beii 
entitled  to  lilte  fees  thereupoo. 

The  sheriff  must  return  the  warrant,  with  his  proceeding  AM*'' 
e  term  of  the  court;  Or,  whore  the  fine  was  Imposed,  In  MJ: 
count;  except  New  York,  by  the  soprame  court,  the  circuit  court,  Iba  «oM 
of  oyer  and  terminer,  or  the  court  of  sessions,  at  the  term  of  the  coaaB 
court ;  beld  next  after  the  expiration  of  sixty  days  from  the  receipt  thena 
If  he  tails  BO  to  da,  the  dialrict-attorney  must  take  tbe  same  proa«ediM 
to  compel  a  retorn,  as  may  be  taken  by  a  judgment  creditor,  where  ■  ibn 
omits  to  return  an  exeeutioD,  issued  out  of  the  supreme  court. 

g  2298.  Wbere  it  appears,  by  the  return,  that  a  fine  remains  DneoUwrul 
and  it  does  not  appeur  (hat  the  sheriff  bas  the  delinquent  in  cnalo^,  ttt 
district-attorney  must,  if  be  has  good  reaaoo  to  believe  that  tbe  aberil 
might,  witb  due  diligence,  have  collected  the  fine,  or  arrested  and  detvld 
tbe  delinquent,  uomtnunue  an  action  against  tbe  sheriff,  in  the  name  ol  Ul 
people.  Otherwise  he  must  direct  the  clerk  to  issue  a  new  warrant,arlB 
include  tbe  fine  iu  tbe  schedule  annexed  tii  tbe  next  warrant,  to  be  ItHft 
by  him.  A.  new  warrant  may,  from  time  to  time,  be  issued,  or  tbe  fine  b4 
be  included  in  the  schedule  annexed  to  a  subsequent  warrant,  until  ItisM 

g  3299.  Where  the  cterk  issues  a  warrant,  as  prescribed  In  tbil  dll^tl 
must  include  in  tha  schedule  thereto  anneied.  the  name  of 
bas  been  bned,  prior  lo  the  issumg  thereof,  aod  whose  fi 
wbollf  at  partly  unpaid,  and  not  cemiitad  by  the  court. 
§  3300.  La  action  i»«j  be  maralB.\tie4,\iiV«ftiiM  ifl  ft« 


fs 
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%  whom  a  warrant  is  direoled  and  deliTered,  aa  presoribed  in  this 
ecover  damages  for  anj  omission  of  duty  with  respect  to  the  same, 
where  a  judgment  creditor  might  maintain  an  action  against  a 
>  whom  an  execution  issued  out  of  the  supreme  ceurt  is  directed 
ered.  In  such  an  action,  the  people  are  entitled  to  recover  the 
lages,  which  a  judgment  creditor  would  be  entitled  to  recover,  U 
imposing  the  fine  was  a  judgment  of  the  supreme  court. 

L.  This  title  does  not  apply  to  a  case,  where  special  provision  foi 
tien  of  a  fine  is  otherwise  made  by  law. 

TITLE  V. 
ProMddinffM  to  diteovfr  tk$  death  of  a  tenant /^r  life, 

titlon  fer  prodaotion  of  ten- 

int  for  life. 

ntents  of  petition. 

rvice  of  petition  and  notice. 

jceedingB  npon  preaentatton 

3f  petition. 

rvice  of  order  ;  powess,  etc., 

yt  referee. 

ibeas  corpos. 

port  of  referee. 

Bmissal  of  petition  when  order 

Bomplied  with. 

ben  life-tenant  deemed  dead, 

ind  petitioner  let  into  poe- 

aeesion. 


I  8811.  CommieeioB  to  be  iisned  if  life- 
tenant  is  withoat  the  State. 
8tl2.  Qeneral   provisioBS    lespeettng 

the  commission. 
8818.  Petitioner  to  give  notice  of  its 

ezecation. 
8814.  Bzecntion  thereof. 
8816.  Proceedings  en  letan  of  eoa- 
miflsion. 
Costs. 

Property;  when  restored. 
Remedy  of  person  evicted  for 

profits,  etc. 
Older  net  oomcluslve  in  eject- 
ment. 


8816. 
8817. 
8818. 

8819. 


2.  A  person  entitled  to  claim  real  property,  after  the  death  of 
rho  has  a  prior  estate  therein,  may,  not  oftener  than  once  in  each 
year,  ap^ly  by  petition  to  the  supreme  court,  at  a  special  term 
leld  within  the  judicial  district,  wherein  the  property,  or  a  part 
3  situated,  for  an  order,  directing  the  production  of  the  tenant  for 
described  in  this  title,  by  a  person,  named  in  the  petition,  against 
action  of  ejectment  to  recover  the  real  property  can  be  maintained, 
lant  for  life  is  dead ;  or,  where  there  is  no  such  person,  by  the 

husband,  trustee,  or  other  person,  who  has,  or  .^s  entitled  to,  the 
if  the  person  of  the  tenant  for  life,  or  the  care  oj^his  estate. 

I.  The  petition  must  be  in  writing,  and  verified  by  the  affidavit  of 

oner,  to  the  effect,  that  the  matters  of  fact  therein  set  forth  are 

must  contain : 

escription  of  the  real  property,  and  a  statement  of  the  petitioner's 

herein,  and  of  such  other  facts  as  show  that  the  case  is  within  the 

3  of  the 'last  section. 

averment  that  the  petitioner  believes  that  the  person,  upon  whose 

)rior  estate  depends,  is  dead,  together  with  a  statement  of  the 

ipon  which  the  petitioner's  belief  is  founded. 

&.  A  copy  of  the  petition,  including  the  affidavit,  together  with 
the  time  and  place  at  which  the  petition  will  be  presented,  must 
lally  served,  at  least  fourteen  days  before  its  presentation,  upon 
n  required,  by  the  prayer  thereof,  to  produce  the  tenant  for  life 

3.  Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
affidavit,  of  service  of  a  copy  thereof  and  of  the  notice,  if  suffi- 
ce to  the  contrary  is  not  shown  by  the  adverse  party,  the  court 
er  issue  a  commission,  as  prescribed  in  the  following  aect.\.o\i%  <^l 

;    or  make  an  order,  directing  the  adverse  parly,  a\.  i^  Vvova  «\i^ 
liiQ  epecWed  before  the  court,  or  a  referee  iherein.  d«a\f^%\A&-k^A 
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produce  the  person  upon  whuse  life  ibe  prior  eaUte  depeode,  rr,  in  dabtll 
thareof,  M  pr«Te  thsl  he  is  liviug. 

g  2306.  WUere  an  order,  requiring  the  production  of  llie  t«DiiDt  (M  lib, 
or  proof  tliat  lie  ia  living,  is  miide  aa  preBi:ribed  in  the  last  aeuliOB,  ■  (flft 
fled  cop7  ibereoF  must  be  served,  at  least  fourteen  dajB  before  the  diM, 
thereia  specified,  upon  the  persoti  required  to  muke  the  produutiua  or  pM^il 
or  upon  bia  attomej.  Upon  preaentatiou  of  proof  of  service,  bf  afflibfiiii 
the  court  or  the  referee,  must,  at,  the  time  nnd  plnce  speciGed  in  the  via,* 
or  at  the  time  itnd  plauo  to  whiuh  the  bearing  may  be  adjotirned,  hear  Un^ 
■llegMioDB  and  proofs  of  the  partiea,  cespectiDg  tbc  imientitj  of  ftuj  p"««1 
produced,  nitb  the  person  nhose  death  is  in  quuslioii ;  or,  if  the  liuler  p»' 
■on  is  not  produced,  reapecting  the  levons  for  the  failure  to  produwluii,l 
and  vhetber  he  is  liviag.  Where  a  referee  is  appoioted,  he  has  the  IIW 
puwera,  and  ia  entitled  to  the  same  compeaaation,  as  a  referee  appoinMd  bt 

§  3307.  If  it  appears,  bv  affidavil,  to  the  aatiafactioD  of  the  oourl,  itM: 
the  person  required  to  be  produced  is  iinpriaoued  irithtn  the  State,  UtiSI 
cauae,  except  upon  a  sentence  for  a  felony,  or  is  kept  or  detained,  wiltt 
the  State,  b;  aa.v  person,  the  court  maj.  either  before  or  after  makinglll 
order  for  production,  issue  a  vrit  of  haheua  corpua  to  bring  him  befon  il| 
w  before  the  referee,  as  the  cnse  requires.  The  writ  muHC  be  serieilal 
eiBcuted,  and  disobedience  thereto  ma;  be  punished,  is  where  a  •til  tl 
,     habew  corpus  ia  issued,   to   inquire   into  the  cauae  of   the  detcntwn  DJ 

S2308.  The  referee  mustdelirer  hia  report  to  tbe  petitioner,  or  Ot  i 
wiUi  the  olerk,  withia  ten  dajs  after  the  caee  is  cJoaed.  He  mutt  * 
therein,  whether  an}'  person  naa  or  was  uot  produced  beforo  him,  >1  tx 
the  peraoanliutie  death  ia  in  question.  Ho  rauat  append  thereto,  ia  tbtlc 
of  depositions,  the  proofs,  if  any,  reapecting  the  identity  of  an;  pcr*t*| 
produced,  with  the  person  whose  death  ig  ill  question ;  or,  if  nOoMill 
produced,  upon  the  qnestion  whether  the  latter  person  ia  living.  Seuf^ 
alio  state,  in  hia  rvpoit,  his  conclusiona  upon  the  questiona  oontraMd 

g  3309.  If  it  appears,  to  the  aatisfaction  of  tbe  court,  upoo  tba  n(HM 
report,  and  the  proofs  thereto  appended;  Or,  where  a  cefere«  it 9 
appointrd,  upon  the  allegutions  and  proofs  of  the  parties  before  tbtMd 
that  [he  party,  required  to  products  the  tenant  for  life,  or  l»  pr»ve  Ub>M 
ence,  has  fully  complied  with  the  order,  the  coart  must  ontlie  an  i 
mining  the  petition,  and  requiring  the  petitioner  to  pn;  tbe  cos 
proceedings. 

^  2310.  If  it  appears,  from  tbo  referee's  report,  or  upon  tin 
before  the  court,  that  the  person,  upon  whose  life  tbe  prioi 
was  not  produced  ;  and  if  the  pai'ty  required  to  produce  him 
uislence,  haa  not  proved,  to  the  satiafaction  of  tlio  court,  that  ha  il 
a  final  oiiler  must  be  made,  declaring  that  ho  ia  preauoK-d  to  bed< 
the  purpose  of  tbe  proceedings,  and  directing  that  the  petitioner  tM 
with  let  into  pouaeasion  of  the  real  property,  aa  if  that  person 
dead. 

g  3311.  If,  before  or  iit  the  time  of  the  presentation  of  tli«  n 
report  to  the  court,  or,  where  a  referee  ia  not  appointed,  st  any  tillM 
the  Soul  order  ii  mude,  tbe  party,  upon  whom  ton  petition  and  nmiet^ 
wrved,  prewnlalo  llieeourlpreBuioyt\ve?t«)^,\>i  ifidnvit,  thai  tb«p 
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irlMMe  death  is  in  qnestion,  is,  or  lately  waa,  at  •  place  certain,  without  the 
)ttte^  the  court  must  make  an  order,  requiring  the  petitioner  to  take  out  a 
iOBunissioD,  directed  to  one  or  more  persons,  residing  at  or  near  that  place, 
jUmt  designated  in  the  order,  orto  t>c  appointed  upon  a  subsequent  appli 
ation  for  the  commission,  for  the  purpose  of  obtaining  a  view  of  the  per- 
on,  whose  death  is  in  question,  and  of  taking  such  testimony,  reHpecting 
lb  identity,  as  the  parties  produce.  The  order  roust  also  direct  that  the 
vooeedings  upon  the  petition  be  stayed,  until  the  return  of  the  commission ; 
nd  that  the  petition  be  dismissed  with  costs,  unless  the  petitioner  takes 
Qt  the  commission,  within  a  time  specified  in  the  order,  and  diligently  pro- 
ares  it  to  be  executed  and  returned,  at  his  own  expense. 

§  2312.  It  is  not  necessary,  unless  the  court  specially  so  directs,  that  the 
ritnessefl  to  be  examined  should  be  named  in  the  commission,  or  that  inter- 
Qgitories  should  be  annexed  thereto.  The  commission  mast  be  executed 
Bd  returned,  and  the  deposition  taken  must  be  filed  and  used,  as  preHcrit>ed 
or  those  purposes  in  article  second  of  title  third  of  chapter  ninth  of  this 
et,  except  as  otherwise  specially  prescribed  in  this  title. 

S  2313.  The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
vitten  notice  of  the  time  when,  and  the  place  where,  the  commissioner  or 
ommissioners  will  attend,  for  the  purpose  of  executing  the  commission,  as 
allows: 

1.  If  the  place,  where  the  commission  is  to  be  executed,  is  within  the 
bited  States,  or  the  dominion  of  Canada,  he  must  give  at  least  two  months' 
otioe. 

1  If  it  is  within  either  of  the  West  India  islands,  he  must  give  at  least 
liee  months*  notice. 

I.  In  every  other  case,  he  must  give  at  least  four  months'  notice. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it  as  pre- 
sribed  in  this  act  for  the  service  of  a  paper  upon  an  attorney,  in  an  action 
I  the  supreme  court. 

J  2314.  The  commissioner  or  commissioners  possess  the  same  powers, 
most  proceed  in  the  same  manner,  as  a  referee,  appointed  by  an  order 
iqairing  the  production  of  the  tenant  for  life,  or  proof  of  his  existence  ; 
uept  that  they  cannot  proceed^  unless  a  person  is  produced  before  them, 
I  being  the  person  whose  death  is  in  question.  The  return  to  the  com- 
osion  must  expressly  state  whether  any  person  was  or  was  not  so  pro- 
ved. The  testimony,  respecting  the  identity  of  a  person  so  produced, 
iBt  be  taken,  unless  otherwise  specially  directed  by  the  court,  as  pre- 
ibed  in  chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
Km  oral  interrogatories  ;  except  that  it  is  not  necessary  to  give  any  other 
itloe  of  the  time  and  place  of  examination,  than  that  prescribed  in  the  last 

BdOQ 

§  2316.  Upon  the  return  ol  the  commission,  the  proceedings  are  the 
■e  as  apon  the  report  of  a  referee,  as  prescribed  in  sections  two  thousand 
no  hundred  and  nine  and  two  thousand  three  hundred  and  ten  of  this 
t;  bnt  the  court  may,  in  its  discretion,  receive  additional  proofs  from 
er  party. 

(  2316.  Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  thin 
%  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross  sum,  not 
Mding  fifty  dollars,  in  addition  to  disbursements.     Where  pYON\i>\Q>w\% 
specially  made  in  this  title  for  the  award  of  costs,  t\icy  md.^  \m  ^ctak^ 
iwanled  $o  or  againat  either  party,  as  justice  requires. 
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§  3317.  The  posBaHsion  of  rcHl  property,  wbiob  baa  b«en  aKikrdti 
petitioner,  us  preacribeit  in  tbla  title,  upon  ttie  presumption  of  the  C 
tbe  person,  upon  wboee  lite  the  prior  eatite  depeods,  most  be  nM 
the  order  of  the  courl,  to  the  pePBon  evicted,  or  to  bis  heirs  or  1^ 
sentalivee,  upon  tbe  petition  of  the  latter,  anil  proof,  to  the  sitiaH 
tbe  coart,  tbut  the  person  presumed  to  be  dead  is  liiiog.  The  pcoc 
apoD  such  aa  application  ore  the  same,  as  preauribed  in  thii  titU,  t 
application  of  the  person  to  whom  puBBeasion  U  airurded. 

S  3318.  A  peraoD  evicted,  is  prescribed  in  ihia  title,  ma;  if  the  p 
tion,  npon  which  be  is  evicted,  is  erroneous,  maiataia  an  aotioo  ap, 
person  who  has  occupied  the  propcrtj,  or  hja  eiecutor  or  admlnistt 
recover  the  rents  and  profits  of  tbe  properly,  daring  the  oooapalio 
(be  person,  upon  who»e  life  the  prior  estate  depends,  is  or  was  livja 

g  3319.  A  final  order,  made  as  preacribed  in  thie  title,  awarding 
petitioner  the  possession  of  real  properlj,  )e  presumptive  evidence 
an  action  of  ejectment,  brought  against  him  by  the  person  eviotad, ' 
aotioD  brought  as  prescribed  in  the  last  section,  of  the  life  or  death 
person   upon  whoae  life  the  prior  estate  depetKJB. 

TITLE  VI. 

propa-ly,  of  c 

dutia  of  the 

I  -ISa).  JnriBdlcti 


I.  Dnly  of  court  having  Juriadicv 

i.  Coraoilttea  mny  be  a|ipoinifKi. 
J.  Application  for  cODimliloe;  by 

L  Dnlyof  cflnainofflcersloapply. 

i.  ConteBW,  ete.,  of  iKticluu  ;  pro- 

cccdlngfi    npori    preiieniauon 


xsaa.  Whai „ 

iSBT.  Order''T'r''cor 
trial  by  Jnty 


rj?, 


Hea.  Jury  to  be  procDred.    Ftoceed- 

ntU.  FiDCeBdinn  npon  Ibx  hearing.  SSU.  Prapeny.  wben  to  be  tl 

-M.  Batnni  of luqDlsitian  and  com-  BUI.  Id.;  dlapoiltiim  in  ean  < 

2320.    [om'Sltffll],   Jurisdiction- concurrent  JuPlsdl 

■be  JTirisiiiction  of  the  suprumi;  L'ourt  extenils  to  the  custody  of  t 
BOO,  and  the  care  of  the  property,  o£  a  person  incompetent  to  manai 
Belfor  his  affairs,  In  conBoquence  of  lunacy,  idiocy,  hsbitnal  drunS 
or  Jnibacility  arising  from  old  age  or  loia  of  memory  and  undemlanij 
oCber  CBUse.  Where  a  saperior  city  conrt,  or  a  Eonuty  court  or  bM 
jaiisdiotion  of  thoseinattera,  coucorrcnt  with  that  of  the  anpremt 
the  jurisdiction  of  the  court  first  eiereiBina  it,  ea  prescribed  In  tIA 
Mclusiye  of  that  of  the  others,  with  tespeci  to  any  matter  within  111 
diction,  tor  whicH  provision  is  made  in  this  title.    In  all  proceeding 

dealKOBted  "an  afieged  incompetent  person  ;"  and  after  the  sppoiMt 
a  committee  of  anch  person,  in  all  subsequent  prmeodlngs  UmI 
ftJior,  lia  bltnol  dmnkAia  or  imtecile  shall  be  designated  "an  Uom 

§2321.  Tbe  court  excmBirig  jurtfAictvon  o\(b  v.^K-^n^^-jiAtf 
lio  inoonipetcnt  petaons,  Bpuci&ea  m  i-Ve  \aai.  wi(\-¥»i,  -nimfc 
ibgeopmrtj  tnm  waaW  ot  d«Bttuct\Qo -,  »ii4,<i«.  "^  vs^rowg 
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oride  for  the  payment  of  his  debts,  and  for  the  safe  keeping  aud 
inoe,  and  the  education,  when  required,  of  the  incompetent  persou 
fiunily. 

12.  The  jurisdiction,  specified  in  the  last  two  sections,  must  be 
1  by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
,  or  of  a  particular  portion  of  the  property,  of  the  incompetent  per- 
ointed  as  prescribed  in  this  title.  The  committee  of  the  person  and 
mittee  of  the  property  may  be  the  same  indiTidual,  or  different 
als,  in  the  discretion  of  the  court.  ^ 

{3.  An  application  for  the  appointment  of  such  a  committee  must    ^ 
by  petition,  which  may  be  presented  by  any  person.    Where  the     ^ 
Ion  is  made  to  the  supreme  court,  the  petition  must  be  presented  at 
[  term,  held  within  the  judicial  district  where  the  person  alleged  to 
ipetent  resides ;  or.  If  he  is  not  a  resident  of  the  State,  or  the  place  *^ 
isidenoe  cannot  be  ascertained,  where  some  of  his  property  is  situ-   f 

t4.  Where  the  incompetent  person  has  property,  which  may  be 
red  in  consequence  of  his  incompetency,  and  no  relative  or  other 
pplies  for  the  appointment  of  a  committee  of  his  property,  the 
or  superintendent  of  the  poor  of  the  town,  district,  county,  or  city, 
I  he  resides,  or,  where  there  is  no  such  officer,  the  officer  or  officers 
ing  corresponding  functions  under  another  official  title,  must  apply 
roper  court,  for  the  appointment  of  such  a  committee.  The  expenses 
icting  the  proceedings  thereupon  must  be  audited  and  allowed,  in  the 
inner  as  other  official  expenses  of  those  officers  are  audited  and 

55.  {am''d  1891.]    The  petition  must  be  in  wrltine,  and  verified  by 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters  of 

ein  stat^  are  true.  It  must  be  accompanied  with  proof,  by  affidavit, 
case  is  one  of  those  specified  in  this  title.  It  must  set  forth  the 
nd  residences  of  the  husband  or  wife,  if  any,  and  the  next  of  kin 
s  of  the  person  allep^ed  to  be  incompetent ;  as  far  as  the  same  are 
o  the  petitioner,  or  can,  with  reasonable  diligence,  be  ascertained 
and  also  the  probable  value  of  the  property  possessed  and  owned 
.U^ed  incompetent  person,  and  what  property  has  been  conveyed 
aid  allied  incompetency  and  to  whom,  ana  its  value  and  what  con- 
n  was  paid  for  it,  if  any,  or  was  an>eed  to  be  paid.  The  court 
less  sumcient  reasons  for  dispensing  therewith  are  set  forth  in  the 
or  accompanying  affidavit,  require  notice  of  the  presentation  of  the 
to  be  given  to  the  husband  or  wife,  if  any,  or  to  one  or  more  rela- 
the  person  alleged  to  be  incompetent,  or  to  an  officer  specified  in 
section.  When  notice  is  required,  it  may  be  given  in  any  manner 
le  court  deems  proper  ;  and  for  that  purpose,  the  hearing  ma>^  be 
)d  to  a  subsequent  day,  or  to  another  term  at  which  the  petition  might 
in  presented.  < 

56.  Where  the  person,  alleged  to  be  incompetent,  resides  without  the  '  ' . 
d  within  the  United  States,  and  a  committee  or  guardian  of  his  property  / 
duly  appointed,  pursuant  to  the  laws  of  the  State  or  Territory  where  he 

iho  court  may,  in  its  discretion,  make  an  order,  appointing  the  foreign 
ee,  or  foreign  guardian,  the  committee  of  all,  or  of  a  particular  portion, 
poperty  of  the  incompetent  person,  within  the  State,  upon  his  giving 
unty  for  the  discharge  qf  his  trust,  as  the  court  thinks  proi)er.  ^ 

J7.  [am^d  1891.]    Unless  an  order  Is  made  as'prescribed  in  the  last  sec-     ', 

;  presumptively  appears,  to  the  satisfaction  of  the  court  from  the  jpe- 

d  the  proofs  accompanying  it  that  the  case  is  one  of  those  specified  in 

,  and  that  a  committee  ought,  in  the  exercise  of  a  sound  diiBcretion,  to 

nted,  the  court  must  make  an  order  directing  either : 

t  a  commission  issue,  as  prescribed  in  the  next  section  to  one  or  more 

18  designated  in  the  order,  or 

b  the  questJoiis  of  fact  arising  upou  the  competeucy  olVSoib^gfiS^iQiiit'^x  ^^ 


I^((M  C0MJIITTEE8. 

rcspeol  U/  wboin  Uh  pctitfon  prajs 

by  »  JuiT  at  a  irfiil  wrm  of  ihv  coi      .       , 

1  Wlies  It  satiBTacturily  appears  from  tba  petltiDD  naa^caitBimafing  tf  ■ 
davltH  that  anj  persou  or  persopa  having  acquired  from  the  alltf^  iafonfehiA 

person,  real  or  pareonal  property  durloit  the  time  of  em*  alleired  ' " 

wUuKit  adequau  cooslderaiirHi.  Uie  coun  may  iaaue  as  ordBr.  wi 

from  seUlng,  aswgnlne, 

IB  judenienl  whioh  Ihall 

idBdoy  of  tlie  proeeedlng:  for  tliB  ajTIiW- 

.- naflD  tbe  dlsoraclan  Of  the  court  Iboib- 

nniiea  ror  ton  qbts  after  the  appoiDtment  of  such  commitlee.  Notice  of  Sa 
BxecDiIcm  of  llie  ODtomlssioii  aball  be  tdrea  M  tbe  person  or  peraoos  BajtiatHi 
sucti  manner  BH  the  r-— ■" • 

g  2328.  Tbe  com 


wUuKit  adequau  cooslderaiirHi.  Uie  coun  may  iaaue  as  ordBr.  wilh  orwiUuM 
aecurlty,  peatr^ing  aucli  penon  or  persoiis  from  selling,  — ' — ' —  ji—a.. 


jury.  Into  tbe  matters  set  fonb  in  tbe  [le^Iic—  „— 

rasl  and  personal  property  of  the  person  alleei^l 

amount  ol  his  income.    It  may  contain  such  other  dlrectiona, 
the  subjects  of  incjulry,  or  die  tnanoer  of  executiag  tbe  " 
court  t]in:f?lfi  to  i)b  inaerted  (IjereiD. 

%,  2329.  Bach  c«minis«ioner,  before  catering  upon  the 
duties,  must  subscribe  Bod  Uhe,  before  one  of  tbe  oSi!er«  Bp«aSedInti 
tkiu  eight  haiidred  and  fortj-twu  of  this  act,  and  file  iritb  tbe  cM, 
oath,  fttitlifully.  lionestly,  nnii  Impttclially  to  dischai^  the  trusl  commilttJ 
M  Mm.  If  u  eommisaioner  becomes  incompet«aC,  or  neglocta  orrefDMU 
wrre,  or  removes  from  the  Stale,  tbe  court  ma;  remove  hitu.  Tbe  cor* 
ma;,  fnmi  time  to  lime,  fill  nn;  Tscabcj  created   b;  death,  renwnl, 

jeHignatiau. 
J  §  2330.  The  commissioners,  or  a  majority  of  them,  must  iminwHW. 
■aeuu  a  precept  to  tlie  sheriff,  designated  in  the  commia^oa,  reqairing  lliB 
tonotifj,  not  less  thnn  Lwelre  Dor  mote  than  tnentj-four  indiSeraul  f■^ 
eoaa,  qualified  to  serve,  and  not  eiempt  from  eerring,  on  trial  jurors  In  lb 
Mme  court,  to  appear  before  tbe  commissioners,  it  a  speciGed  tint  d^ 
rjace,  within  tbe  count;,  [o  make  inquiry,  is  commanded  br  the  coniuriiaim 
Tbe  sheriff  must  Dotifj  tbe  jurors  accordingly ;  and  must  retom  tll*)ll> 
cept,  and  tbe  Domce  of  tbe  persona  notified,  to  tbe  commiasionera,  at  itl 
lime  and  piaoe  specified  in  tbe  precept.  The  commissioners,  or  a  I  *  ~^ 
of  Ihem,  muBC  determine  a  challenge  made  to  a  juror.  Upon  the  ft 
attend,  of  a,  person  vbo  bus  been  duly  notified,  bis  attendance  ma 
pelled  ;  and  he  may  be  punished  by  the  court  for  a  contempt,  ai 
juror,  duly  nolifieii,  fails  to  attend  at  a  circuit  court,  or  a  trial  lenn  a[  Ik 
court.  The  commi^ooers  may  require  the  sheriff  tu  cause  H  tidOMM  t 
■tl«iid,  in  place  of  a  juror  notified,  and  not  attending,  or  who  is  gicomII 
discharged;  or  they  may  adjourn  tbe  proceedings,  for  the  purpose  «f  |n| 
isbing  the  defaulting  juror,  or  compelling  liia  atlendancc.  But  It  i>  M 
neneBsary  to  cause  an;  talesman  to  uteud,  if  at  least  twelve  of  the 
Qoiified  by  the  sbeiilf,  appeur  and  are  sworn. 

g  2331.  All  tlie  conuntssionera  must  attend  aud  preside  al  tbe  I  _^^ 
and  they,  or  a  majurii;  of  them,  have,  with  respect  10  tbe  proceeding  If* 
tbe  heaniig,  all  tbe  power  abd  authority  of  a  judge  of  the  court,  baliOntl 
trial  term,  subject  to  the  direclioDS  contained  in  the  cominisslon. 
of  tbe  couiDiisBiODGrs  may  adminieler  Uie  usual  osth  to  the  juroit. 
twelve  jururR  must  concur  in  a  finding.  If  twelve  do  not  concur,  tl 
iDHSi  report  their  disBgrecment  to  tbe  commiaBioui..  .     .._ 

ditdMfge  Ihem,  and  issue  a  new  precept  t«  tb«  ahcKfl,  la 


:fae  fidlmE 
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§  2332.  The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
md  by  the  commissioners,  or  a  ntiMJority  of  tbem,  and  annexed  to  the  com* 
BiBuon.  The  commission  and  inquisition  must  be  returned  by  the  commii- 
lionen,  and  filed  with  the  clerk. 

§  2333a  The  commissioners  are  entitled  to  such  compensation  for  their 
KTfioea,  as  the  court  directs.    The  jurors  are  entitled  to  the  same  compen 
Mtion,  as  jurors  upon  the  trial  of  an  issue  in  an  action  in  the  same  court. 
Hw  petitioner  must  pay  the  compensation  of  the  commissioners,  8heri£F,  and 
joron. 

§  2334.  Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a  trial 
tnm  or  at  a  circuit  court,  of  the  questions  of  fact,  arising  upon  the  com- 
petency of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
ippointment  of  a  committee,  the  order  must  state,  distinctly  and  plainly, 
t&e  questions  of  fact  to  be  tried ;  which  may  be  settled  as  where  an  order 
for  a  similar  trial  is  made  in  an  action.  The  court  may,  in  that  or  in  a 
nibsequent  order,  direct  that  notice  of  the  trial  be  given  to  such  persons, 
ind  m  such  a  manner,  as  it  deems  proper.  The  trial  must  be  reviewed  in 
the  same  manner,  and  with  like  effect,  and,  except  as  otherwise  directed  in 
the  order,  the  proceedings  thereupon  are,  in  all  respects,  the  same,  as  where 
qoeBtionB  of  fact  are  tried,  pursuant  to  an  order  for  that  purpose.  The 
ooart  may  make  inquiry,  by  means  of  a  reference  or  otherwise,  as  it  thinks 
proper,  with  respect  to  any  matter,  not  involved  in  the  questions  tried  by 
the  jury,  the  determination  of  which  is  necessary  in  the  course  of  the  pro> 
ceedings.  The  expenses  of  the  trial,  and  of  such  an  inquiry,  must  be  paid 
by  the  petitioner. 

§  2836.  Where  the  petition  alleges,  that  the  person,  with  respect  to 
vbom  it  prays  for  the  appointment  of  a  committee,  is  incompetent, 
i>7  reasor  of  lunacy,  the  inquiry  with  respect  to  his  competency,  upon  the 
BiecatioD  of  a  commission,  or  the  trial  at  a  circuit  court  or  trial  term,  as 
pittcribed  in  this  title,  must  be  confined  to  the  question,  whether  he  is  sc 
■Bcompetent,  at  the  time  of  the  inquiry ;  and  testimony,  respecting  any  thing 
Mid  or  done  by  him,  or  his  demeanor  or  state  of  mind,  more  than  two  yeani 
before  the  hearing  or  trial,  shall  not  be  received  as  proof  of  lunacy,  unleei 
the  ooort  otherwise  specially  directs,  in  the  order  granting  the  commission 
*  dfaecting  the  trial  by  jury. 

§  2336.  Upon  the  return  of  the  commission,  with  the  inquisition  takea 
'weonder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the  questions 
^bmitted  to  it  by  the  order  for  a  trial  by  a  jury,  the  court  must  eithei 
liiect  a  new  trial  or  hearing,  or  make  such  a  final  order  upon  the  petition, 
Kjutice  requires.  Where  a  final  order  is  made,  dismissing  a  petition,  the 
ievrt  may,  in  its  discretion,  award  in  the  order  a  fixed  sum,  as  costs,  not 
■leeeding  fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
^adverse  party.  Where  a  committee  of  the  property  is  appointed,  the 
BQVrt  must  direct  the  payment  by  him,  out  of  the  funds  in  his  hands,  of  the 
Beeeesary  disbursements  of  the  petitioner,  and  of  such  a  sum,  for  his  costs 
^  ooonsel  fees,  as  it  thinks  reasonable ;  and  it  may,  in  its  discretion, 
'beet  the  committee  to  pay  a  sum,  not  exceeding  fifty  dollars  and  disburse- 
^ttts,  to  the  attorney  for  any  adverse  party. 

i  2887*  lam'd  1887.]  The  provisions  of  article  1  of  title  7,  and  section 
'^of  trtide  6  of  title  2  of  chapter  18  of  this  act,  respecting  the  security  to  be 
tfvin  by  tlM  gourdiaa  of  the  person  or  of  the  property  of  an  in&Tit,  ^-^^^^m^A^ 


.Itle.     OosU  nf  the  upplicatioil,  mid  uf  the  proceeding  ai 
lot  exceeding  iwenty-Bve  dollsrs  and  diaburaemenls,  may  bo  tci 
Nurt,  in  its  disureliou.     If  awarded,  tlie  amoiiiil  itierouf  m 
n  tlie  judgment. 


roll: 


1  tijs  Hn 

of  natddtt 

lie,  iroiij,q 


urns  force  anil  effKIih 
13  of  IniT  relating  Ic^  ■! 
if  it  had  been  reodrndl 


.  Tbe  eubmisHion;  the  eelection 
arbitrator,  or  umpire ;  and  enoli  wri 
•bicb  to  lnnl<e*tbe  award. 

2.  Tbe  nwnrd. 

U.  Eui^h  DQtice,  Kffidavit,  or  other  papsr,  used  Upon  an  applicaUoB  HJ 
Bria,  modify,  or  correct  tbe  award,  aod  a  cop.?  of  each  order  of  IbaM 
upon  such  an  application.  | 

i.   k  capj  of  the  judgment. 

The  judgmBnt  mn;  be  docketed,  aa  if  it  vaa  rendered  in  an  actiso.  'I 

g  3380.  Tbe  jadgmeDr  au  entered  baa  tb( 
reapects,  as,  and  ia  subject  to  all  the  proviaio 
ment  in  iin  action  ;  and  it  maj  be  enforced,  aa 
lutiou  in  the  court  in  vhich  it  ia  entered.  i 

g  2381.  An  appea!  maj  be  taken  from  ui  order  vacating  an  am 
from  a  judgment  entered  upon  tin  award,  at  from  an  order  or  jadgnd 
an  action.  The  pioceedinga  upon  eucb  an  appeal,  including  thejuu 
thereupoD,  and  tbe  enforcemept  of  tbe  judgment,  are  governed  bjr  ^H 
TisiouB  of  chapter  tnrelfth  of  this  act,  as  far  aa  they  are  applicabla.    a 

g  23B2.  Tbe  deatb  of  a  part;  to  a  Bubmiaeiou,  mJule  either  aa  prM 
in  tbis  title  or  otherwiae,  or  the  appointment  of  a  committee  of  iha  pl|l 
or  propei't;  of  aucb  a  party,  iia  prescribed  in  title  aiith  of  this  ok  '' 
operates  aa  a  revociition  of  tbe  aubmiaaiDa,  if  it  occui'a  before  tlwfti 
filed  or  delivered  ;  but  not  afterwards.  Where  a  piittj  dies  aftec 
the  HubmiasioD  contains  a  stipulation,  authuriuug  the  entry  uf  ■ 
upon  the  award,  theairard  may  be  confirmed,  vacated,  modified,  or 
upon  the  application  nf,  or  upon  notice  to,  hia  executor  or  admimi 
a  temporur;  administrator  of  bia  eetale ;  or.  where  it  relntas  lo  ml  ■ 
ttly,  hia  heir  or  devisee,  who  hna  succeeded  u>  his  intoreat  in  ttM  tt 
arty.  Where  a  committee  of  the  property,  or  of  the  person,  of  t 
appointed,  after  tbe  award  ia  filed  or  delivered,  the  award  uiay  be  OO 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  nottoe  W^tlj 
mittee  of  the  pTupeity ;  but  not  otherwise.     In  a  case  epecffltd  ir 

section,  u  judge  of  the  court  maj  make  an  order,  eitendiug  Ibe  lii '' 

which  notice  of  a  motion  (o  vacate,  modify,  or  correct  the  awu* 
Krred.     Upon  confirming  an  award,  where  a  party  baa  died  a 
filed  or  delivered,  the  court  must  enter  jUElgment  in  tlie 
inal  party  ;  and  the  proceedings  ibei-eupuii  are  the  same,  ae  where  • 
dies  a^araverdict. 

%  3383.  A  aubmiasion  to  arbitration,  made  either  Ba  preacrlbcd  h 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the  all 

and  proofs  of  tbu  pai  ties  have  been  closed,  and  the  matter  fiosUj  n 

to  tbt  arhitratorEi  for  their  decision,  A  revocation,  when  nllowaJ,Bri 
■■de  by  an  msirumtnt  in  writing,  signed  by  the  revoking  paiVifl 
anthoriaed  ai^i-nt,  and  delivered  to  the  arhltraton,  ur  on*  of  iSai;d 
b  Ml  Mowiarr  in  anr  ns«.  that  lb*  iBsirument  of  rewoatloa  iMi 
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bj  the  oonrt.  Where  the  committee  faiit  to  oomply  with  the 
liin  three  months  after  it  is  made ;  or,  where  the  JQclce  h«i  rsiMB 
that  sufficient  cause  exists  for  the  remoTal  of  the  committee,  the 
,  in  his  discretion,  appoint  a  fit  person  special  guardian  of  the 
at  person,  with  respect  to  whom  the  committee  was  appointed, 
rpose  of  filing  a  petition  in  his  behalf,  for  the  removal  of  the 
,  and  prosecuting  the  necessary  proceedings  for  that  purpose, 
ittee  may  be  compelled,  in  the  discretion  of  the  court,  to  pay 
the  costs  of  the  proceedings  so  instituted. 

.  Where  a  person,  with  respect  to  whom  a  committee  is  app(^ted 
>ed  in  this  title,  becomes  competent  to  manage  himself  or  his 
e  court  must  make  an  order,  discharging  the  committee  of  his 
3r  the  committee  of  his  person,  or  both,  as  the  case  requires ;  and 
he  former  committee  to  restore  to  him  the  property,  remaining 
mittee's  hands.   Thereupon  the  property  must  be  restored  aceord- 


.  Where  a  person,  of  whose  property  a  committee  has  been 
as  prescribed  in  this  title,  dies  during  his  incompetency,  the 
he  committee  ceases  ;  and  the  property  of  the  decedent  must  be 
ed  and  disposed  of,  as  if  a  committee  had  not  been  appomted. 

TITLE  VII. 

ft /or  iht  ditposiiion  of  the  reed  property  of  an  infeuUy  Itmatic^ 
idioty  or  hcUnttud  drunkard. 


Ion  to  compel  conveyance. 
0  may  maintain  action, 
sment ;  effect  thereof. 
Hication  to  dispose  of  real 
roperty ;  in  what  cases, 
by  whom, 
tents  of  petition, 
d  of  committee  of  lanatic, 

of  gaardian  of  infant, 
d ;  now  prosecated. 
erence  to  inquire  into  the 
^plication. 
EU  order. 


%  2356.  Report  of  sale,  etc 

2357.  Certain  sales,  etc.,  prohibited. 

2358.  Effect  of  conveyance,  etc. 

2359.  Proceeds  of  sale  deemed  real 

property. 

2360.  Infant  deemed  a  ward  of  emit. 

2361.  Disposition  of  proceeds  ;   ac- 

counting. 

2362.  Particular  estates ;   when   in- 

claded  in  sale. 

2363.  Id.;  when  belonging  to  infant, 

etc. 
2864.  Debts  of  infant,  etc,  to  be  paid 
equally. 


.  In  either  of  the  following  cases,  an  action  may  be  maintained 
infant,  or  a  person  incompetent  to  manage  his  affairs  by  reason 
idiocy,  or  habitual  drunkenness,  to  procure  a  judgment,  directing 
ice  of  real  property,  or  of  an  interest  in  real  property :  * 
re  the  infant  or  incompetent  person  is  seized  or  possessed  of  the 
rty,  or  interest  in  real  property,  by  way  of  mortage,  or  only  in 
nother. 

re  a  valid  contract  for  the  sale  or  conveyance  of  the  real  property, 
in  real  property,  has  been  made ;  but  a  conveyance  thereof  can- 
de,  by  reason  of  the  infancy  or  incompetency  of  the  person  in 
title  is  vested. 

.  [am^d  1882.]     An  action  may  be  maintained,  in  a  case  specified 
;  section,  by  a  person  entitled  to  the  conveyance ;  and  also  in  a 
fied  in  subdivision  second  of  that  section,  by  the  executor  or 
.tor  of  the  person  who  made  the  contract,  or  of  a  person  who 
1  or  possesssed  of  the  real  property,  or  interest  in  real  property, 
eir  or  devisee  of  either  of  those  persons,  to  vfhom  \.V\ft  t^^X  ^xo^* 
ascended,  or  waa  devised.     The  action  may  be  ma\a\am<^  \)1  X^^^ 
of  the  lunatic  or  other  incompetent  person ;  but  Va  \^«X  caA%  Nioft 
appoint  a  special  guardian  for  the  mcompeXAiit  v«***^  •■ 
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required  by  Inw,  vhere  rd  infaat  ia  defendiint,  and  ibe  p 
ume  aa  in  a  like  action  aguoat  bA  infaaL 

§  2347.  A  judgiDcnt,  direcling  such  a  coDTe^uice,  xhall  not  ba  rsodw 
unleaB  the  courL,  after  bearing  Ibe  pnrties,  is  autisfied  ibst  the  oanTcyW 
ought  to  be  mude.  Dpon  rendering  Qnal  judgment  U)  that  efteet,  the  w 
haa  power  to  direuc  Ibe  guardiau  <i(  tba  infant's  propertj,  or  the  commit 
o(  the  property  of  the  lunatic  or  other  incompetent  pergon,  or  ■  fpW 
guardian  appointed  in  [be  actioa,  to  execute  unj  courejance,  or  loditi 
other  act,  nhiob  is  neueaaai;,  in  order  to  carry  tlio  judgment  into  efftoL 

§  2348.  [a-n'd  ism,  1S03].  In  either  of  the  foUowingaiBeeii 
propeit;.  or  a.  term  estate,  or  other  interast  in  real  property,  oc 
inahoate  right  of  dower  in  real  property,  belonging  to  an  in/aclo 
person  incompetent  to  manage  his  afioirs  by  reason  of  Innacj,  Mk 
or  habitinal  dnmkenneaa,  may  be  sold,  conveyed,  monga^d,  I 
leased  or  leased,  as  piesoribed  in  the  foUoving eectiona  of  thistilli 

I.  Where  the  perijODal  property,  und  the  income  of  the  realprope 
of  the  infant  or  IncDUipetenC  person,  are,  together,  tnsnffioient  to ' 
payment  of  hia  debts,  or  for  the  maintenftnoe  and  necessary  ednart 
of  himself  and  bis  family, 

9.  Where  the  interests  of  the  infant  or  incompetent  pereon  r«qill 
or  will  bo  Bahstantiallj  promoted  by,  sneh  disposition,  on  aoaoBlt 
ths  real  property,  or  term,  estate,  or  other  interest  in  real  propn 
beiog  eiposed  to  waste  or  dilapidatinn  ;  or  being  wholly  tmptod 
tiye  ;  or  for  the  pTirpoae  of  raisioe  funds  to  preserve  or  impnn*  1 
ir  for  other  peonliar  teaaons,  or  on  aoconnt  of  other  pecal 


3.  Where  an  action  might  be  maintained  against  the  inf ant  M 
competent  person,  to  proeare  a  judgment,  directing  the  convByiMI 
the  real  DToperty  or  interest  in  real  property,  aa  pieaoribed  in  sastti 
2346  and  S346  of  this  act. 

g  2349.  An  application,  in  either  of  the  cases  prescribed  in  (lie  bull 
tion,  must  be  made  t>y  the  petition  of  cbe  general  guardian,  ur  the  ffH^ 
of  [he  property  of  the  infant ;  or  bj  the  cDmrnittee  of  the  pmpertj  a, 
lunatic  or  other  incompetent  person  ;  or  by  any  relative,  or  other  peiMI 
behalf  of  ettber.  Where  the  appliea  tion  lain  behalf  of  au  infant «( 
age  of  fourteen  years  or  upwards,  the  iufant  must  join  tberdn.  WhM 
application  is  made  to  tbe  supreme  court,  the  petition  must  be  presouai 
■  term  held  wltbin  tbe  judicial  diatrict,  in  which  tbe  property,  or  4  | 
thereof,  is  ait^iated. 

§8350.  Lam'd  1898].    Thepeti 

TeriflEd  pleaiUiog  in  on  ar'- —  ■- 

KTounda  of  the  au|ilJcatJo] 

BBcoDd  of  tbe  lost  BeCtlOO 

mode  for  the  sole  of  an  un 

BoainorearlnDFe  paroets' 

tbe  port  of  hia  lioteuanta,  i 

real  and  peraonal  property. 

competent  poraoa;  tbe  disposilion  which  has  been  mode  of  hut  pi 

eataje.    In  Che  fsbs  above  spec  I  Qed  viberc  tbe  nppllcati 


§2361.  An  application  to  sell,  mortgage,  or  lease  real  properly,* 

interest  in  real  property,  of   a  lunatiu,  idiot,  or  habitual  dmnkard,  ■■ 

be  groDled,  unless  a  commitlec  of  \ua  ^lotienY  haa  been  apptdntad.   H 

tuob  an  application,  it  it  ia  mniic  bj  l-\\o  wjmia'Msr  ■'--  -        '" 

>□   order,  directing   him  to  Wc  wi^  ^^e  ctexta 

tacb  an  amount,  and  with  BucVi  g-—'-—  —  -* 


tJkitbtul  diwharae  of  hia  tmat;  tot  t^e  ^r'^%''.™ 
kVMoa^ig for,  tU  moaej  rM-riftA \>y B^aj^*SS 
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lireciion  of  any  court  i  having  authority  to  give  directions  in  the 
ind  for  the  observaoce  of  the  directions  of  the  court,  lu  relatioc 
.  If  the  application  is  made  by  any  other  person,  an  order  mii^t 
3reupon,  requiring  the  commitlee  to  show  cause  why  lio  should 
:h  a  bond.  If,  after  hearing  the  committee,  the  court  is  of 
X  there  i^  probably  cause  for  granting  the  application,  it  may 
ier,  requiring  the  committee  to  tile  such  a  bond  ;  or,  if  the  com- 
ects,  or  fails  to  file  the  bond  as  directed  in  the  order,  it  may 
litable  person  to  be  the  special  guardian  of  the  incompetent 
h  respect  to  the  proceedings ;  who  must  thereupon  file  such  a 

893].  Where  an  application  is  made  to  release  an  inchoate  right 
pplication  must  be  made  by  the  husband  of  the  lunatic,  idiot  or 
unkard,  and  may  be  made  oefore  or  after  a  eommitl€Hj  has  been 

The  court  may  appoint  the  husband  special  guardian,  and  he 
bond,  as  herein  provided. 

[am^d  1893].  Upon  an  application  to  sell,  mortgage  or  lease  real 
'  an  interest  in  real  i)roperty  of  an  infant,  the  court  must  appoint 
>erson  to  be  the  special  guardian  of  the  infant  with  respect  to  the 
3,  who  must  thereupon  file  with  the  clerk  a  bond  as  prescribed  in 
tion.  Any  trust  company  authorized  by  the  laws  of  this  state  to 
eral  guardian  of  the  estate  of  an  infant  without  giving  security 
•ointed  such  special  guardian  and  in  such  case  the  court  in  the  order 
Qent  may  dispense  with  the  giving  and  filing  of  any  such  bond. 
Upon  a  breach  of  the  condition  of  the  bond,  ^iven  as  prescribed 
the  last  two  sections,  the  court  must  direct  it  to  be  prosecuted 
efit  of  the  person  iniured. 

[am^d  18931.  Upon  the  presentation  of  the  petition,  and  the  filing 

d,  where  the  filing  of  such  a  bond  shall  be  necessary,  the  court 

an  order  appointing  a  suitable  person  a  referee  to  inquire  into  the 

he  application.    The  referee  must  examine  into  the  truth  of  the 

of  tne  petition;  hear  the  allegations  and  proofs  of  all  persons 
n  the  property,  or  otherwise  interested  in  the  application;  and  ro- 
nion  tnereupon,  together  with  the  testimony  with  all  convenient  • 

[am*d  1893].  Upon  the  filing  of  the  referee's  report,  and  after 
into  the  matter,  the  court  must  make  a  final  order  upon  the  appli- 
a  proper  case,  a  final  order  confirming  the  referee's  report  must 
the  real  property,  or  term  estate,  or  other  interest  in  real  prop- 
art  thereof,  or  an  inchoate  right  of  dower  therein,  as  is  necessary, 
e  requires,  be  mortgaged,  let  for  a  term  of  years,  sold,  released  or 
y  the  special  guardian  appointed  as  prescribed  in  this  title,  or  by 
-tee  of  the  property  of  the  lunatic,  or  other  incompetent  person, 
•der  must  also  contain  such  directions  respecting  the  time,  manner 
ions  of  the  sale,  release  or  conveyance  directed  thereby  as  the 
s  proper  to  insert  therein. 

[awi'd  1893].  Before  a  sale,  mortgage,  release  or  lease  can  be  made, 
)  the  final  order,  the  special  guardian  or  the  committee  must  enter 
cement  therefor,  subject  to  the  approval  of  the  court,  and  must 
agreement  to  the  court,  under  oatli.  Upon  the  confirmation  there- 
)rder  of  the  court,  he  must  execute,  as  directed  by  the  court,  a 
jage,  release  or  lease.  Where  the  final  oraor  airects  the  execu- 
>nveyance  in  the  first  instance,  for  the  purpose  or  fulfilling  a  con- 
jcause  tlie  property  is  held  by  way  of  mortgage,  or  in  trust  only, 
in  or  committee  executing  the  conveyance  must  report  the  cou- 
the  court. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold, 
oaortgagcd,  as  prescribed  in  this  title,  contrary  to  the  provisions 
/  which  it  was  devised,  or  of  a  conveyance  or  other  instrument, 
.  was  transferred,  to  the  infant  or  incompetent  person, 
[nui'd  1893].  A  dood,  mortgage,  release  of  an  inchoate  right  of 
iase  made  in  good  faith,  as  prescribed  in  this  title,  either  upon  .an 
in  behalf  of  the  infant  or  an  incompetent  person,  or  pursuant  to 
)ns  containod  in  a  judgment  rendered  against  him,  has  the  same 
d  effect  as  if  executed  by  the  person  in  whose  behalf  it  was  exe- 
as  if  the  inlanL  was  of  full  age,  or  the  lunatic,  idiot  or  habitual 
as  of  sound  mind  and  competent  to  manage  \\\a  or  \\ct  a.VSoJ\vy,\  ;auwv\. 
'an  inchoate  ri^bt  o*' dower,  as  authorizodby  U\\sUt\e.,vi\\v\\\\vaN<i 
Tact  as  if  tha  wife  hud  joined  with  the  huaboinCV  Vu  a.  deA?A  cvt  ^?'^" 
the  property  :urv('teil  thereby,  and  hail  d\i\y  acVLuowXcA^viii  \a\^ 
nauner  I'oqmn  ,]  by  Jaw  to  pass  the  estate  ot  mancVeCV  >^'OW\e,u. 
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■    AitaleoC  real  projwrtj  or  r .  _. ^._ 

mpntant  perenn  mail    us  nivsarilisd  in  tLfa  title,  dws.  ,1 

n-u    pe    u   prsouHio-     li     uf *rprat«ritileremlnrt» 

li  [iHUhpM-yor  tulersst  Bold.    Tlxw 

OB  lieesIateorinUiransi^ 

II  y     reinaied.    UHielatiii 


l 


pe      naJ  p    perl;  <T  ■M 


r  BDj  any  iideb  BduB 

tbe  BU    oga  b,  be  pa  a  ■?     Ii    ii  nam    w  Ik 

d  E  rlbul«d  B»  UiR  law  ij  T  na.      i     i-ned        u/ 

infaal  □  tn  peteD  perwm  t  aC  has  d  Gd  pnor  to  tlds  amenduienli,  Uie  im- 
cueda  no      BOia  oUig  a  Uie  I  auda  ot  a  trustee 

^2360    From  hetlmeof  hell  ngofspet    OQ  by  or  f  n  hehiat  ot  an  lnfuiv 

reaiproperty  o  otan  ntere  n  sa  props  y  tlie  ntant  is coii'fddersl m •nd 
of  tils  court,  wltfa  respect  to  tJiSit  real  property  or  imereat,  aad  the  luoonM  <H 
prooeetts  thereol. 

S23B1,   lam'aiBSS].    Disposition  of  Drooeedsi  aeoountltiii 

— Thecour' ' -'—  "' — -'-" '"- "- '-  -' — -  ■ 


mon^iT'ir  ^lea^ae,  'it  must  direct  the" investment  "  anypartlM 

thereof  bolonginE  to  the  mfaat  or  incompetent  peraon,  which  is  not  d«k1« 
for  the  payment  of  debts,  or  thE  safe  keeping,  or  the  ImmediatB  moED- 


port,  under  oath,  of  the  difipoaitiQn  and  investment  tnereol  U 
i;_v.i„  — 1 — 1st  compel 1— <j— 1 .- •.*. 

iho  is  mt 

to  right  ot 


^^^^ ^ aa  prBcticable,  and  mnst  compel  periodici,. -. 

rendered  thereafter,  by  each  person,  who  is  mtrasted  with  the  prottm 


.    __^jIringonB-tlllrt«( 

the  amount  realised  ou  the  sale  of  the  property  to  which  the  inchoate  rijtt 
of  dower  attached  to  be  invested  by  the  special  guardian,  or  paid  inteuH 
coarttobe  held  far  the  benefit  otthehua'bBndduring'hia  life  and  upcnlm 
death  for  the  beneiit  of  the  wife  dnriuK  her  life^  or  the  courtmajrdW 
said  amount  to  be  paid  to  the  bubbiuid  HPiin  hiBglvlhea  bond  inthepnll7 

sureties,  who  ahall  justiCy  in  dooblE  the  amount  of  Biich  peaaltr.ccait- 
tloned  for  the  repayment  aa  the  court  shaU  direct  by  his  axBculors  «•*■ 
miniatrotora  of  such  amount  by  the  death  ot  the  husband.  , 

1 2302.  Where  the  real  properly  or  the  estate,  term,  or  other  interttt" 
real  property,  directed  to  be  sold.  Is  subject,  absolutely  or  cootineem!]',  B 
a  right  ot  dower,  or  an  estate  for  life,  or  la  subject  to  an  estate  Edt  y«USB 
the  whole  or  any  part  theraDE,  the  perflon,  having  the  prior  rigl"  ",??3 

thosale,  across  sum.  to  be  fixed accordjQK  to  the  principles  of  law "PPJj* 

tionate  share  cf  tha  proceeds  of  the  aale  Invested,  and  "the  Intorest^^t 

fiia  right  or  estate,  as  justice  tequireB,  until  the  determination  of  Idlfira 
or  estate.  ^  Upon  filing  the  consent  with  the  cleric,  the  final  .jrder  ni»r;^ 

-right  or  eaUite  attaches,   'in  B™cha  case  the%oart  mu^f''  ■ 
*ortain  the  value  ot  the  right  or  intetest  of  the  person  h- 

sale,  d1  the  grosa  Bum  so  ascertained  aa  the  value,  or  ihr- 

thereof.    Bat  such  a  groaa  sum  ahall  not  be  paid. 


IP' 


fie  county,  has  been  filed  with  the  clerk. 
§2303-     Where  the  InteTesl  ot  the  infant. 

^peteot  person,  conaiBtsof  ailgtiof.  * ~ 

"""  Bail  order  m&y  £m1ior\ie  t^e 
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I 

t 

the  person  or  persons  holding  the  reyersioiiary  estate,  in  a  con- 
the  property  to  which  the  mterest  attaches,  so  as  to  release  (h* 
>«rer,  or  fully  convey  the  particular  estate,  on  receiving,  from  (Lc 
f  the  sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
part  of  the  proceeds,  to  be  investod  until  the  determina^on  of 
far  estate ;  and,  in  either  case,  to  be  ascertained  as  prescribed  in 
^on.  Where  a  proportion  of  the  proceeds  is  so  received  by  the 
r  committee,  for  investment,  the  final  order  must  provide  for  the 
thereof,  until  the  determination  of  the  particular  estate ;  and 
te  payment  thereof  to  the  person  entitled  thereto. 

.  In  the  application  of  money,  arising  from  a  sale,  mortgage,  oi 
)  for  the  purpose  of  paying  debts,  as  prescribed  in  this  title,  the  ^ 
rdian  of  the  infant,  or  the  committee  of  the  property  of  the  incom* 
son,  must  pay  all  debts,  in  equal  proportion,  without  giving  a 
to  a  debt  founded  upon  a  specialty,  or  upon  which  judgment  V.as 
I. 

TITLE  Vm. 

Arbitratums, 

m  RubmiBsion  to  arbitration  %  2875.  Id.;  to  modify  or  correct  award, 

jinot  be  made.  2376.  Motione ;  when  to  be  made. 

it  controyerBiee  may  be  eub-  2377.  Coetn  on  vacating  award, 

itted,  and  how.  2878.  Judgment  on  award  ;  when  and 

ointment  of  additional  arbi-  how  entered.    Coetci. 

ator,  or  umpire.  2379.  Jadgment-roll. 

e  for  hearing ;  adjournment,  2880.  Effect  of  Judgment ;  how  en- 

c.  forced. 

itratCMTB  to  be  swem.  2881.  Appeal. 

ndanceof  witnesBes,  etc.  2882.  Sffect  of  party*0  death,  hinacy, 

the  arbitrators   to    meet;  etc.;  proceedlngB  tberenpon. 

hen  majority  may  award.  2383.  Bevocahon  of  sabmisBion. 

ees.  2384.  Liabili^  of  party  who  revoke*, 

ird ;  to  beanthenticated,  etc.  2385.  Limitation  of  recovery  agalmt 

ion  to  confirm  award.  him. 

to  vacate  award.  2386.  Application  of  this  title. 

,  A  submission  of  a  controversy  to  arbitration  cannot  be  made, 
prescribed  in  this  title  or  otherwise,  in  either  of  the  following 

'e  one  of  the  parties  to  the  controversy  is  an  infant,  or  a  person 
It  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 

9S. 

re  the  controversy  arises  respecting  a  claim  to  an  estate  in  real 
n  fee  or  for  life. 

ire  a  person,  capable  of  entering  into  a  submission,  has  knowingly 
x>  the  same  with  a  person  incapable  of  so  doing,  as  prescribed  in 
I  first  of  this  section,  the  objection,  on  the  ground  of  incapacity, 
en  only  in  behalf  of  the  person  so  incapacitated.  And  the  second 
1  of  this  section  does  not  prevent  the  submission  of  a  claim  to  aa 

years,  or  other  interest  for  a  term  of  years,  or  for  one  year  or 
il  property ;  or  of  a  controversy  respecting  the  partition  of  real 
etween  joint  tenants  or  tenants  in  common  ;  or  of  a  controversy 

the  boundaries  of  lands,  or  the  admeasurement  of  dower. 

.  Except  as  otherwise  prescribed  in  the  last  section,  two  or  more 
ijf  by  an  instrument  in  writing,  duly  acknowledged  or  proved, 
^d,  in  like  manner  as  a  deed  to  be  recorded,  submit,  to  the  arbitra- 
>  or  more  arbitrators,  any  controversy,  existing  between  tVi«aL%5^  ' 
f  the  submission,  which  might  be  the  subject  ot  an  «iQ,Wotv.    ^^a^ 
9  BubmiasioDy  agree  that  a  judgment  of  a  coxRtol  xecoT^,  ^V^"^** 
nment,  ah&U  be  rendered  noon  the  award.  inaA%  v^twaKoX  xo  ^ 


ARBITRATIONS, 

.  .  If  the  Bupraoie  ooort  ia  thus  apevified,  tbe  sabBiuioa  H^ 

EaJBo  »pei.'i(y  tbe aounl; in  wUvh  tbp  judgmtMit  eliall  be  entpred.     Uii duet 
•ol,  tlie  judgmeat  may  be  entered  io  any  couuij, 

g  23G7.  Wbera  ■  submiasian  le  mnde  &a  presi^ribed  in  Ibis  lilli,  U 
mlditioDal  arbitrator  or  an  umpire  citunot  bo  eelpcted  or  appoimed,  uiilM 
tbe  iiibtniaaioQ  eipresaly  ao  proviilca.  Where  a  aubmiaaian,  made  eiilttrii 
preeeribed  in  tbis  title  or  otberwlee,  [iravideH  that  two  or  more  arbitnUrt 
tbereio  desigoated,  maj  select  nr  upjiuinl  a  person  ta  an  nddit.iODal  arbilMM 
or  KB  an  umpire,  the  aelectioo  or  appointmeiit  miiat  be  in  writiLg,  U 
additional  arbitr:itor  or  umpire  must  sit  witli  l)ie  original  arbitrator;,  iqnn 
the  hearing.  If  Matimonj  baa  beeu  t^ilteo  before  lila  aelection  or  ^foM- 
mtut,  the  matter  must  be  rcbeatd,  unle^  a  rebesriiig  is  waived  in  tbefA- 
misaioa,  or  bj  the  sntaMqueut  \iriii«n  cocdent  of  the  partlea,  oc  Uwi 
attorneys. 

§  2368.  Subject  to  the  terms  of  the  gabmiflsion,  if  any  are  »p«HW 
therein,  the  arbitrators,  aelei'lcd  ua  prescribed  in  this  title,  siusl  apponO 
time  and  place  for  the  bearing  of  t)iu  mattera  eubmitted  to  them ;  and  niiM 
CBUao  notice  thereof  to  be  giveu  to  each  of  tbe  parties.  Tliey,  or  a  niiijoiill 
of  theiu,  msy  adjourn  tbe  bcarluf;,  From  time  lu  time,  upon  the  uppUcalioi 
of  either  party,  for  good  cause  ahowu,  or  upon  Iheir  own  looiion ;  bill  »" 
beyond  the  day  fixed  iu  thesubmiSflion  for  rendering  their  award,  DnlcMlta 
time  BO  fixed  is  extended  by  the  wriLLua  uoiiSGut  of  the  partiBi  to  Ibe  ■lb' 
miaalOD.  or  their  stCorneya. 

§  2369.  Before  hearipg  any  teatimOOJ,  arltilrutora  aeleoled  eitbai  u  pi* 
■ciibed  in  this  title  or  otherwise  mu.-^l  be  cworn,  by  un  oGBcer  deaigoMd^ 
section  eight  hundred  and  lorty-twu  of  thia  uct,  fuithfullj  and  fairly  W  W 
and  examine  the  matters  in  uoiiCroTersy,  and  to  Uiske  a  just  award,  ■uolTd' 
ing  to  the  beet  of  their  underelanding  ;  UBleaa  the  oalh  ia  waived,  bf  ih 
written  consent  of  clie  parties  to  the  eubmisaian,  or  their  atlamaja. 

g  2370.  Tbe  arbitrators,  selected  either  as  prescribed  in  thu  Itlll, 
or  otherwise,  or  a  mujority  of  Ibem,  may  reijuiie  any  person  to  attend behn 
them  BB  a  witueas  ;  and  tbej  have,  and  eai^h  of  them  has.  the  same  pa«ni 
with  respect  to  all  the  proceedings  before  them,  which  are  conferred,  l>/ At 
proTisiana  of  title  second  of  chapter  niuth  of  this  act,  upon  a  boatdi  It* 
member  of  a  board,  authorized  by  law  to  hear  leatimoQj. 

§  2371.  All  the  arbitrstora,  selected  as  prescribed  in  this  title,  ■• 
meet  together,  and  Lear  nil  lbs  allegntiona  and  proofs  of  tbe  partiNl  W 
an  award  by  a  majurily  of  tliem  Is  valid,  unleM  the  ooncurrence  of  alt  k 
eipreselj  required  in  tbe  submiBaion.  Unleaa  it  is  otherwise  eipre>^l* 
rided  in  tbe  subnilHciuu,  llie  award  may  require  the  pujoient.  bf  slv 
party,  of  tbe  arbitraiors'  fees,  not  exueoding  the  fees  allowed  to  s  liln  si* 
bar  of  referees  in  tlie  supreme  coart ;  and  also  their  expenses. 

%  2312,  To  entitle  the  sward  to  be  enforced, 

iliDust  b«  in  writing;  and,  wiihln   the  time  lii —  .. ^ 

■ny,Buhiiiribed  by  the  arbiti-ators  making  it;  suknowladgL-d  or  protri,»» 
ceiCiGed,  in  lilie manner  aa  i  deed  to  be  recorded  ;  and  cilhei  filed  l«  l> 
oltice  of  the  cleric  of  the  court,  in  which,  by  the  submission  jadp»B>  !■ 
anthnriied  to  be  entered  upon  the  award,  o     d         red  In  (the  {MtM 

or  hU  attornej. 

^  2373.  At  any  time  within  one  year   after 
ftihed  in  the  last  section,  »nj  puTVj  to  the 
|«Mrt,  ■prciGed  in  the  subiniaston,  Iqt  i 
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•iwipoii  me  coon  must  grant  such  an  order,  anless  the  award  Ib  vacated, 
odified,  or  corrected,  as  prescribed  in  the  next  two  sections.  Notice  of 
e  motion  must  be  served,  upon  the  adverse  party  to  the  submission,  ur 
a  attorney,  as  prescribed  by  law  for  service  of  notice  of  a  lootioii  upon  un 
ioxney  in  an  action  in  the  same  court.  In  the  supreme  court,  the  motion 
iQSt  be  made  within  the  judicial  district,  embracing  the  county  where  the 
idgment  is  to  be  entered. 

§  2374.  In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
us^n,  must  make  an  order  vacating  the  award,  upon  the  application  of 
ither  party  to  the  submission : 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other  undue 


S.  Where  there  was  evident  partiality  or  corruption  in  the  arbitrator*, 
>r  dthe?  of  them. 

8.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing  to  post- 
pone the  hearing,  upon  sufficient  cause  shown,  or  in  refusing  to  hear  evi- 
lenoe,  pertinent  and  material  to  the  controversy ;  or  of  any  other  misbe- 
MTior,  by  which  the  rights  of  any  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imperfectly  exe- 
SQted  them,  that  a  mutual,  final,  and  definite  award,  upon  the  subject  mat 
^  Babmitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the  submission 
^vires  the  award  to  be  made,  has  not  expired,  the  court  may,  in  its  dis- 
Bietion,  direct  a  rehearing  by  the  arbitrators. 

§  2376.  In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
Bussion,  must  make  an  order  modifying  or  correcting  the  award,  upon  the 
tpph'cation  of  either  party  to  the  submission  : 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or  an  evident 
loiBtake  in  the  description  of  any  person,  thing,  or  property,  referred  to  m 
^  award. 

2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  submitted  to 
'lietn,  not  affecting  the  merits  of  the  decision  upon  the  matters  submitted. 

8.  Where  the  award  is  imperfect  in  a  matter  of  form,  not  affecting  the 
•writs  of  the  controversy,  and,  if  it  had  been  a  referee's  report,  the  defect 
t<mld  have  been  amended  or  disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  effect  the  intent 
^bereof,  and  promote  justice  between  the  parties. 

§  2376.  Notice  of  a  motion  to  vacate,  modify,  or  correct  an  award,  must 
be  served  upon  the  adverse  party  to  the  submission,  or  his  attorney,  within 
three  months  after  the  award  is  filed  or  delivered,  as  prescribed  by  law  for 
leivice  of  notice  of  a  motion  upon  an  attorney  in  an  action.  For  the  pur- 
poies  of  the  motion,  any  judge,  who  might  make  an  order  to  stay  the  pro- 
ceedings, in  an  action  brought  in  the  same  court,  may  make  an  order,  to  be 
ittTBd  with  the  notice  of  motion,  staying  the  proceedings  of  the  adverse 
Puty  to  aaiforce  the  award. 

§  2377.  Where  the  court  vacates  an  award,  costs,  not  exceeding  twenty, 
five  dollars  and  disbursements,  may  be  awarded  to  the  prevailing  party ;  and 
the  payment  thereof  may  be  enforced,  in  like  manner  as  the  payment  of 
^ts  upon  a  motion  in  an  action. 

§  2378.  Upon  the  granting  of  an  order,  confirnnng,  modifying,  or  oor- 
''cting  an  award,  judgment  may  be  entered  in  conformity  therewith^  aa  u^u 
*  (eferee^s  report  in  an  action,  except  as  is  otherwVae  pt«»tiTn^)«^  \w  >Xi^\^ 
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title.     Coats  iif  tbc  applicalion,  mid  of  tlie  proceedings  Bubeequenl  liienU, 

'i*g  twenty-five  dollnra  Dmj  diBlmrscmentB,  may  I  

■a  diaeration.     If  uwarded,  tile  amount  tlieveof 


I 


I 
I 


1  tlifl  judgi 
%  3379.  ImniGdiately  Bft«r  eQi^rio;   jud|;iii«iit,  the  clerk  nuiat  iMi 
together  and   file   the  foUoviog  papers,   which  oonstilule   t1      '    ■     — 
roll: 

1.  The  Bubmisiiioii;  the  aelection  or  appolutmBnt,  it  8iiy,of 
arbitrator,  or  umpire ;  and  each  nrillea  extension  of  the  lime,  ir  any,  vM 
which  to  make'  the  award, 

2.  Tha  award. 

S.  Each  nutiue,  Hltldavit,  or  other  paper,  UBed  upon  an  applicaUmtDV 
firm,  modify,  or  cortset  the  award,  and  a  copy  of  each  order  ol  t^  ul 


gdni 


§  3380.  The  judgneat  ao  ottered  has  the  aanie  force  and 
reapects,  as,  and  la  subject  to  all  the  proviaious  of  law  relating  to, 
ment  in  an  action  ;  and  it  may  be  euturced,  as  if  it  b    '  ' 
ictloD  in  the  court  m  which  it  ia  entered. 

g  3381.  An  appeal  may  be  taken  from  an  order  vacating  an  unit, 
from  a  judgment  entered  upon  an  award,  a^  from  an  order  or  jndgaHM 
an  action.  The  proceedlnga  upon  inch  an  appeal,  inclnding  the  judgH 
thereupon,  and  the  enforcement  of  the  judgment,  are  governed  by  Inf 
TiBions  of  chapter  twelfth  of  tbia  act,  aa  far  aa  they  are  applicable. 

g  3382.  The  death  of  a  party  to  a  aubmisaion,  made  either  aa  pitacrita 
in  this  title  or  olharwiae,  or  the  appointment  of  a  cammiWee  of  lh»  p* 
or  property  of  such  a  party,  us  pieacribed  in  title  aiith  of  this  «hl| 
i^ralea  as  a  revooHtiou  of  tha  aubmisaion,  if  it  oouura  before  the  RWlrtl 
filed  or  delivered  ;  hut  not  afterwarda.  Where  a  party  dies  afterwmiii, 
the  Bubmiasion  conlnina  a  stipulation,  authoiiiiug  the  entry  of  i  '  ' 
upon  the  award,  [be  award  may  be  confirmed,  vacated,  modified,  oi 
upon  the  application  of,  or  apon  notice  to,  bia  executor  or  administ 
a  temporary  adminiatrator  of  his  estate ;  or,  where  it  relniea  toai 
■  erty,  his  heir  or  devlEee,  who  baa  succeeded  to  bis  intereet  in  tl| 
erty.  Where  a  committee  of  the  properly,  or  of  the  person,  a 
appointed,  after  the  award  ia  filed  or  delivered,  the  award  may  bi 
vacated,  modified,  oreorrected,  upon  the  application  of,  o 
mitlee  of  the  prapertj;  but  not  otherwiae.  In  a  caai 
eetiion,  a  judge  of  the  court  may  make  an  order,  extending  tfaa^ 
which  notice  of  a  motion  to  vacate,  modify,  or  correct  UiesWlT 
aerved.  Upon  confirming  an  award,  where  n  party  has  died  I 
filed  or  delivered,  tbe  court  must  enter  judgment  in  II 
inal  party  ;  aud  the  proceedings  thereupon  are  tbe  Ban 
diea  af.w  a  verdict. 

g  29S3>  A  aubmisaion  to  arbilratiou,  made  either  a 
title  or  otherwiae,  caTinot  be  Tevokcd  by  either  party,  after  theM 
and  proofs  of  ihu  piiiLiea  have  been  closed,  and  the  matter  finally^ 
to  the  arbilraturu  for  their  deciaion.     A  revocation,  when  allawflf' 
Bade  by  an  instrument  in  writing,  algued  by  the  revoking  p 
jmCborized  agr-nt,  and  deViieved  Vi  'iVe  uViiUaCars,  oi  '  "' 

in  any  ci«a.  \^k\  \.^n 'vBaVTum«,\  q' 
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mL  Any  party  to  a  sobraission  may  thus  revoke  it ;  wlietber  ne 
party  to  the  coutroversy,  or  one  of  two  or  more  parties  on  the  same 

14.  Where  a  party  expressly. revokes  a  submission,  made  either  as 
id  in  this  title  or  otherwise,  any  other  party  to  the  submission  may 
.  an  action  against  him,  and  also  against  bis  sureties,  if  any,  upon 
lission,  or  any  instrument*  collateral  thereto,  in  whicti  action  the 
may  recover  all  the  costs  and  other  expenses,  and  ail  the  damages, 
i  has  incurred  in  preparing  for  the  arbitration,  and  in  conducting 
3eding8  to  the  time  of  the  revocation.  Either  of  the  arbitrators 
»ver,  in  an  action  against  the  revoking  party,  his  reasonable  feet 
»nse8. 

6.  A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered 
ocation  of  a  submission  to  arbitration,  made  either  as  prescribed  in 
or  otherwise,  except  as  prescribed  in  the  last  section ;  notwith- 
any  stipulated  damages,  penalty,  or  forfeiture,  expressed  in  the 
on,  or  in  any  instrument  collateral  thereto. 

6.  This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
»,  or  for  the  modification  of  a  submission,  made  either  as  pre- 
a  this  title  or  otherwise,  or  upon  an  instrument  collateral  thereto, 
&n  award  made  or  purporting  to  be  made  in  pursuance  thereof, 
ept  as  othervrise  expressly  prescribed  therein,  this  title  does  not 
lubmission,  made  otherwise  than  as  prescribed  therein,  or  any  pro- 
taken  pursuant  to  such  a  submission,  or  any  instrument  collateral 


TITLE  IX. 
Proceedings  to  forecloae  a  mortgage  by  advertisemetU, 


hen  mortgage  may  be  fore- 
closed. §  2399. 

>tice  of  sale  ;  how  given.  2400. 

.;  how  served.  2401. 

ity  of  county  clerk.  2402. 

ntents  of  notice  of  sale.  2403. 

le  ;  how  postponed.  2404. 
.;  now  conducted. 

^rtgagee,  etc.,  may  purchase.  2405. 
Cect  of  sale. 

Bdavit  of  sale,  and  of  posting,  2406. 

serving,  etc.,  notices.  2407. 

hen    one    affidavit    suffices  ;  2408. 

Brinted  notice  to  be  annexed.  2409. 
davits  may  be  filed  and  re- 


corded. 

Note  upon  record  of  mortgage. 

Deed  not  neceeeary. 

Costs  allowed. 

Expenses  allowed. 

Taxation  thereof. 

Surplus  money  lo  be  paid  into 
supreme  conrt. 

Claimant  of  surplus  money  to 
file  petition. 

Application  for  snrplns  money. 

Order  for  distribution. 

Limitation  of  last  four  sections. 

Application  of  this  title  to  mort- 
gages to  the  State. 


A  mortgage  upon  real  property,  situated  within  the  State,  con- 
lerein  a  power  to  the  mortgagee,  or  any  other  person,  to  sell  the 
d  property,  upon  default  being  made  in  a  condition  of  the  mort- 
y  be  foreclosed,  in  the  manner  prescribed  in  this  title,  where  the 

requisites  concur : 

Biult  has  been  made  in  a  condition  of  the  mortgage,  whereby  th« 
sell  has  become  operative. 

action  has  not  been  brought  to  recover  the  debt  secured  by  th« 
,  or  any  part  thereof ;  or,  if  such  an  action  has  been  brought,  it 
discontinued,  or  final  judgment  has  been  rendered  therein  against 
tiff,  or  an  execution,  issued  upon  a  judgment.  TeudftTt^  \\x<&\^vci  v^ 
ih0  plaintiff,  haa  been  returned  wholly  or  parU^y  uu%«aX«&»\. 
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1.  Ttie  mortgage  has  been  rECordtd  in  tbe  proper  book  For  re«itiliii| 
I,  norlgu^ca.  In  tlie  counlv  iclierein  the  property  is  utaited. 

)  28BB.  Tbe  person  enlicled  lo  c:iwutii  the  power  of  ^\e.  eddhI  gin 
tMtice,  In  tbe  following  manner,  lha[  [be  martgige  wiii  be  lorecloMd,  tij  t 
Mis  of  Ibe  TnartgJiiged  properlj,  Or  n  part  tbei'eof,  K  a  lime  and  pUMI1Wi» 
flod  in  the  notice : 

1.  A  oopj  of  tbe  notice  must  be  published,  at  teaat  onus  ia  each  of  Ibl 
twette  weeks,  unmediatelj  preceding  tbe  day  o(  iaie,  Id  a  newspaper  jnb- 

within  the  county,  in  which  the  property  to  be  sold   or  u.  uart  ihereuf  li 
HitaBted. 

a.  A  copy  of  the  notii*  must  be  fnaieneii  up,  at  least  eighlj-foiif  diji 
before  the  day  nf  bbIo,  in  a  conspicuous  place,  at  or  near  tbeentnontf 
the  building,  wliere  the  count;  court  of  each  couotjr,  whereja  tbe  profM^ 
to  be  sold  )b  situated,  is  direoi«d  to  he  held ;  or,  if  there  are  two  or  am 
encb  buildingg  in  the  snme  uounty,  then  iu  a  like  place,  at  or  nev  Itl 
entrance  of  the  building  newest  to  the  property;  or,  in  tbe  dty  and  WW? 
of  New  Tork,  in  a  like  place,  at  or  near  the  entrance  of  the  building,  wkM 
■he  court  of  common  pleaa  for  that  city  and  county  is  directed  by  law  Mkt 

t.  A  copy  of  the  notice  idub[  be  delivered,  n(  least  eighty-fonr  dayabefm 
the  day  of  sale,  to  tbe  clerk  of  each  county,  wherein  the  uorlgaged  frO^ 
•rW,  or  any  part  thereof,  is  Bitunled. 

4.  A  copy  of  the  notice  must  be  eerred,  as  prescribed  in  the  neit  Mdloai 
Bpon  the  mortgagor,  or,  if  he  is  dead,  upon  his  eiecnlor  or  adminiBlraUt. 
A  copf  of  the  notice  may  also  be  eerved,  iti  like  manner,  upon  a  BobuiqiM' 
gmntee  or  mortgagee  of  the  property,  wliose  conveyance  was  reoordvli  h' 
the  proper  office  for  recording  it  iu  the  county,  at  the  time  of  the  Snt|ith- 
lation  of  tbe  notice  of  sale  ;  upon  the  wile  or  widow  of  tbe  mortgag«,  irf 
the  wife  or  widow  of  each  subsequeru  grantee,  whose  conveyance  vtm 
recorded,  then  having  an  incbonte  or  Tctited  ri^ht  of  dower,  or  an  eahtlb 
dower.subordinatetotbelienof  themortgHge;  or  upon  any  person,  thmlw 
"ig  a  lien  npou  theproperty,  aobsequent  to  themori^^aiite,  by  vlrtueof  ajwlf- 
lenc  or  decree,  duly  docketed  in  the  county  ilerk's  utGce  and  couatllnfiDft 


ipecifio  or  general  Men  upon  the  property. 

r-i u 111.3^-  "--■- -eoflon,  mnet . , 

,  lalo,  unloae  his  name  diadnotly  appoari  btt 

bodvoftheiiotlae,iii  which  case .itmayboBnbBcriliedbjhisatlornoiroDVA 


The  notico,  spcciSod  in  this  eection,  mnet  be  snbsorlbad  by  the 


fonrth  of  the  laateection,  mnat  bemadeaafiilloi.a  . 

1.  lam'(11837.1  Upon  tlje  morfgagor,  hia  wits,  widow,  eieoainr  w.w 
BiinlB&itor,  or  a  Bubeeqaont  grn.ntoe  of  tbe  prnperty,  whoso  conTeyWW* 
npon  recaro,  or  his  wife  or  widow,  bv  delivoTioit  a  copyiit:  tbeDotioLMHk 
eoribedinarticleitratoftitlo  first  of  chapter  erth  otma  act,  tor  MWfft 
of  a  0opy  of  the  snmmonB  in  ocder  to  make  personal  servios  Uieisrflfp 
tits  peraoii  to  baBerTed,or  by  leaving  each  a  copy,  addresaed  to  ■<--•"■• 
■ontobeserTod,  at  bia  dwelling-house  with  a  person  of  suitable 
diaoretian,  at  least  tbuiteen  days  before  the  dajofaaie.  Ifsaidmt.^-,. 
ia  a  foreign  corporation,  or  being  a  nataral  poncn,  be,  or  hie  wifb,  towi 
executor  or  adminlHtral^it,  or  a  subsequent  ^anteaof  the  pro^wr^  sIM* 
oonvoyanoe  is  upon  record,  or  hia  wile  or  widow,  is  not  a  reddest  of  «  ' 
within  tbe  Ststo,  then  eui  vice  thorcof  maybe  ma.ie  upontheutiaUktM* 
ight  days  prior  to  the  day  (^  Hie- 


a.  Dpon  anj  other  person,  either  in  thoaamamethod, or  by  depowtiiil 
_  _py  Oftho  notice  in  tbo  pOBt-ofSoo,  properly  onoloeod  in  apostpaia  WTiBp 
directed  tothepetsDn  to  bo  eorTod,  at hiBplaoeofrorfdonco.atlei  "'    " 


-.•;e5{^y8beft»r»Ui8dayrdaalo. 

J3WO.  Aoountyalerk.towtioiaioo^o' 
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I  piMcribed  in  subdivision  third  of  tlie  last  section  but  one,  must  forth- 
rith  affix  it  in  a  book,  kept  in  his  office  for  that  purpose  ;  must  make  and 
abscribe  a  minute,  at  the  bottom  of  the  copy,  of  the  time  when  he 
eoeived  and  affixed  it;  and  must  index  the  notice  to  the  name  of  the 
aortgagor. 

}  2391.  The  notice  of  sale  must  specify  : 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and  of  each  assignee 
of  the  mortgage. 

1  The  date  of  the  mortgage,  and  the  time  when,  and  the  place  where,  it 
is  recorded. 

8.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time  of  the  first 
publication  of  the  notice ;  and,  if  any  sum  secured  by  the  mortgage  is  not 
Ifaoi  due,  the  amount  to  become  due  thereupon. 

i.  A  description  of  the  mortgaged  property,  conforming  substantially  to 
Chat  contained  in  the  mortgage. 

§2392.  The  sale  may  be  postponed,  from  time  to  time.  In  that  case, 
inotioe  of  the  postponement  must  be  published,  as  soon  as  practicable 
diereafter,  in  the  newspaper  in  which  the  original  notice  was  published ; 
■nd  the  publication  of  the  original  notice,  and  of  each  notice  of  postpone- 
Best,  must  be  continued,  at  least  once  in  each  week,  until  the  time  to  which 
tbe  sale  is  finally  postponed. 

§  2393.  The  sale  must  be  at  public  auction,  in  the  daytime,  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which  the  mortgaged 
property,  or  a  part  thereof,  is  situated  ;  except  that,  where  the  mortgage  is 
to  the  people  of  the  State,  the  sale  may  be  made  at  the  capitol.  If  the 
property  consists  of  two  or  more  distinct  farms,  tracts,  or  lots,  they  must 
be  sold  separately ;  and  as  many  only  of  the  distinct  farms,  tracts,  or  lots, 
Bhall  be  sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due  at 
the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by  law.  But  where 
tvo  or  more  buildings  are  situated  upon  the  same  city  lot,  and  access  to  one 
is  obtained  through  the  other,  they  must  be  sold  together. 

^  8  2394.  The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
Bitber,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged  property,  or 
iny  part  thereof,  at  the  sale. 

§2395.  [am*d  1889.]  A  sale,  made  and  conducted  as  prescribed 
in  this  title,  to  a  purchaser  in  good  fuitb,  is  equivalent  to  a  sale,  pnr- 
nuuit  to  judgment  in  an  action  to  foreclose  a  mortgage,  so  far  only  as 
^  be  an  entire  bar  of  all  claim  or  equity  of  redemption,  upon  or  with 
respect  to  the  property  sold,  of  each  of  the  following  persons: 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  administrator. 

2.  Each  person,  claiming  under  any  of  them,  by  virtue  of  a  title,  or 
>f  lien  by  judgment  or  decree,  subsequent  to  the  mortgage,  upon 
whom  the  notice  of  sale  was  served,  as  prescribed  in  this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or  other 
wnveyance  was  not  duly  recorded  in  the  proper  book  for  recording 
&e  same  in  the  county,  or  whose  judgment  or  decree  was  not  duly 
docketed  in  the  county  clerk's  office,  at  the  time  of  the  delivery  of  a 
i^y  of  the  notice  of  said  sale  to  the  clerk  of  the  county;  and  the 
Bxeoutor,  administrator  or  assignee  of  such  a  person. 

i  Every  other  person,  claiming  under  a  statutory  lion  or  incnm- 
^tihee,  created  subsequent  to  the  mortgage,  attaching  to  the  title 
w  interest  of  any  person,  designated  in  either  of  the  foregoing  subdi- 
^ons  of  this  section. 

5.    Tho  wife  or  widow  of  the  mortgagor,  or  oi  a  BTL\>viec\vi.e>ii\.  ^woJv,^^, 
^Paa  whom  notice  of  the  sale  was  served  aapx^iHcvVA)v>A\\iV\i\v»\A!v\^-> 
•f^  ^0  iien  of  the  moTtgngQ  was  superior   to  Viet  co\i\»m^«^'^  ^"t 
ted  Tight  of  dower,  or  her  estato  ii».  dowor. 


I 


g  2396.  An  a<GiiaTi[  ol  the  ante,  scatinp  the  time  w>a»a,  tni  tha  plH 

vbere,  tlie  sale  tr-is  made,  che  sum  bid  far  eacti  distinct  piiroel,  tf " 

lold  ;  iad  Ihe  name  at  tlie  [turutiasar  uf  i^ncli  dislJQut  piroel,  maj 
bj  the  peniDvi,  vho  ofBciated  m  aucl,iniieer  upon  tlie  sale.  Aa  aAiiaiil 
the  publication  of  tbe  notiue  of  Bole,  and  of  the  notice  or  notices  o^ 
ponemeDt,  i!  aay,  may  be  made  by  the  publisher  or  prints'  of  cfad 
paper  iti  whiL-fa  ihay  were  published,  or  bv  the  foreman  or  principal 
An  afSdavit  of  the  affixing  of  a  fopj  i>!  the  uutice,  at  or  near  the  en 
of  the  proper  court-boude,  muf  be  made  by  the  person  aba  so  oQlisd  1^' 
bj  anj  person  who  saw  it  ao  affixed,  at  least  eight j-four  dujd  before  tbldi 
of  sale.  An  uffidavit  of  the  urSxing  of  a  copy  of  the  uatice  in  the  b(  ' 
kept  bj  the  county  clerk,  may  be  made  by  tbe  oouatj  alert,  or  by  ii^l 
son  who  aaiT  it  so  affixed,  at  least  eighty-four  days  before  the  day  uf  i 
An  uffldarit  of  the  service  oE  a  copy  of  the  notice  upon  the  mortgn^, 
nponony  other  persou,  npon  vbom  the  notice  moat  or  may  be  eemd,  B( 
bemade  by  the  person  wbc  mudo  the  service.  Whore  two  or  more  dtlAl 
parcels  are  «o!d  to  different  purchoderfl,  separate  affldnrits  may  be  B  ' 
with  respect  to  each  purcel,  or  one  set  of  nfSitarlts  may  be  made  for  oU  ll 

§2397.  [am'dlSS2.]  The  mutters  required  to  be  contained  Iniojl 
all  of  the  affldavlia  specified  in  the  last  section  maybe  contained  met 
sIGdaTit,  where  the  same  person  deposes  nitb  respeut  to  them.  A  priM 
copy  of  the  notice  of  sale  must  be  aunexcd  to  each  affidavit ;  and  n  prtnll 
copy  of  each  notice  of  postponement  moat  be  annexed  to  tho  affldarill 
publication,  and  to  the  afBdavit  of  sale.  But  one  copy  of  tbe  ooldce  «t~ 
for  two  or  mure  affidavits,  wliere  they  all  refur  to  it,  and  are  annN 
each  other,  and  filed  and  recorded  toother. 

g  2398.  Tbe  affidavits,  speciBed  in  tbe  lust  two  sections,  may  be  filed 
the  office  for  recording  deeds  and  mortgiigus,  in  the  county  where  the* 
tool!  place.  Tbey  must  be  recorded  nt  length  by  the  officer  with  wbon  tk 
are  filed,  in  t)ie  proper  book  for  recording  mortguges.  The  ori^Dll  ll 
davits,  so  filed,  the  record  thereof,  and  a  certified  copy  of  the  record,  mp 
Bumptive  evidenue  of  the  matters  of  fact  therein  staled,  with  respect  to  t 
property  sold,  which  is  situated  in  that  county.  Where  the  property  H 
ia  situated  id  two  or  more  counties,  a  copy  of  the  affidavits,  certiSed  bj\ 
officer  with  whom  the  originals  are  filed,  may  be  filed  and  recorded  in  M 
other  county,  wherein  any  of  tbe  property  is  situated.  Thereupon  tbaH 
and  the  record  thereof  have  the  like  effect,  with  respect  to  the  propM^ 
that  county,  u  if  tbe  origiuaU  were  duly  filed  and  recorded  tberein.    ' 

§  2399.  A  clerk  or  a  register,  who  records  any  affidavits,  or  a  ecrl 
copy  tbei'eof,  filed  with  liim,  must  make  a  note,  upon  the  margin  ol  1 
ruuord  of  the  mortgnge,  in  his  o{Qi:e,  referring  to  the  book  and  pa^,  Wl 
copy  thereof,  where  the  affidavits  ar^i  recorded, 

g  2400.  The  purciiuscr  of  tbe  mortgaged  premises,  upon  a  sale  oc 
f  presciibed  in  this  title,  ubuina  titio  thereto,  against  all  persoM  bi( 
.i;  the  uale,  without  the  execution  of  a  conveyance.  Kiuept  when  Itf 
the  person  authoriied  to  execute  the  power  oC  sale,  such  n  purclUMri 
obtains  title,  in  tiks  maoDer,  upon  payment  of  the  purchase-mooen. 
MmpUanoe  with  the  atlier  tenna  uf  sale,  it  any,  without  th«  iUef 
recording  of  the  affldHrits,  as  pre»cnbed  in  the  last  Motion  bat  i 
he  ia  not  bound  to  pay  the  purcbase-mune;,  uutil  the  affldirila,  ■].._ 
that  Bection,  with  respect  to  the  property  purcbased  by  him,  are  fl 
delivered  or  tendered  to  Wm  (or  Win?,. 

5  3401.  The  IoHotii^  coats,  in  B.4&v\QiiVj\\itoi.yii»fl,M 
"^""    ■■     ,  oreaH(iw(^,\nvTiy»i>!i4:i-n»W.'K«B»»v— "■^-■' 


■*       g  3401.  Tt 


II  WWUUQt  FORECLOSING.  itt 

]..  ¥ot  drawing  a  notice  of  sale,  a  notice  of  the  postponement  of  a  saTe, 
Bran  affidavit,  made  as  prescribed  in  this  title,  for  each  folio,  twentj-five 
oenta;  for  making  each  necessary  copy  thereof,  for  each  folio,  thirteen 


8.  For  serving  each  copy  of  the  notice  of  sale,  required  or  expressly  per- 
Butted  to  be  served  by  this  title,  and  for  affixing  each  copy  thereof,  required 
to  be  affixed  upon  the  court-house,  as  prescribed  in  this  title,  one  dollar. 

t.  for  aaperintending  the  sale,  and  attending  to  the  execution  of  the 
mmamn  IMDere,  ten  dollars. 

g  2402.  The  sums,  actually  paid  for  the  following  services,  not  exceed-        ^ 
ins  the  fees  allowed  by  law  for  those  services,  are  allowed  in  proceedings, 
ttSusk  as  prescribed  in  this  title : 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices  of  pos^ 
pomment,  if  any,  for  a  period  not  exceeding  twenty-four  weeks. 

%  For  the  services  specified  in  section  two  thousand  three  hundred  and 
of  this  act. 

1  For  recording  the  affidavits ;  and  also,  where  the  property  sold  is  sit«- 
^led  in  two  or  more  counties,  for  making  and  recording  the  necessary  certi- 
Bid  copies  thereof. 

1  For  necessary  postage,  and  searches. 

1 2403.  The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the  clerk 
Bl  the  county  where  the  sale  took  place,  upon  the  request  and  at  the  expense 
tH  any  person,  interested  in  the  payment  thereof.  Each  provision  of  this 
■Mt,  relating  to  the  taxation  of  costs  in  the  supreme  court,  and  the  review 
ttiieof,  applies  to  such  a  taxation. 

1 24M.  An  attorney  or  other  person  who  receives  any  money,  arising 
^on  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten  days  after  he 
KMrives  it,  pay  into  the  supreme  court  the  surplus,  exceeding  the  sum  due 
lind  to  become  due  upon  the  mortgage,  and  the  costs  and  expenses  of  the 
fcedospre,  in  like  manner  and  with  like  effect,  as  if  the  proceedings  to 
BoncioBe  the  mortgage  were  taken  in  an  action,  brought  in  the  supreme 
■onrt,  and  triable  in  the  county  where  the  sale  took  place. 

{)2406.  A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or  lien 
MpOQ  the  property  sold,  or  a  part  thereof,  may,  at  any  time  before  an  order 
ll  made,  as  prescribed  in  the  next  section  but  one,  file  in  the  office  of  the 

Ei  of  the  county,  where  the  sale  took  place,  a  petition,  stating  the  nature 
extent  of  his  claim,  and  praying  for  an  order,  directing  the  payment  to 
of  the  surplus  money,  or  a  part  thereof, 
g  9^^-  -^  person  filing  a  petition,  as  prescribed  in  the  last  section,  may, 
the  expiration  of  twenty  days  from  the  day  of '  sale,  apply  to  the 
coart,  at  a  term  held  within  the  judicial  district,  embracing  the 
by  where  his  petition  is  filed,  for  an  order,  pursuant  to  the  prayer  of 
pedtion.    Notice  of  the  application  must  be  <u)rved,  in  the  manner  pre- 
ribed  in  this  act  for  the  service  of  a  paper  upon  an  attoro^y  in  an  action, 
each  person,  who  has  filed  a  like  petition,  at  least  eight  days  before 
ai^Kcation ;  and  also  upon  each  person,  upon  whom  a  notice  of  sale 
served,  as  shown  in  the  affidavit  of  sale,  or  upon  lib  executor  or  ad^iin* 
»r.    But,  if  it  is  shown  to  the  court,  by  affidavit,  that  service  upon  any 
required  to  be  served,  cannot  be  so  made  with  due  diligence,  notice 
be  given  to  him  in  any  manner  which  the  court  directs. 

2407-  Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
pplication,  the  court  must  make  an  order,  referiinf;  it  to  a  suitable  per- 
to  iscertain  and  report  the  amount  due  to  the  petitioner,  a.\ivi  Xict  «dj^ 
r  person,  which  is  a  lien  upon  the  surplus  money  *,  and  \.\ve  ^YvorvxXffi^  ol 
Msveral  liewi  thereupon.     Upon  the  coming  in  and  coii&\Tn.'&V\Q»\i  oil  ^iJoft 

wrprec'n  report,  the  court  must  make  sach  on  order,  lot  X\ift  ^'a.Vctow^Nss^  ^^ 

^twpJwf  money,  aa  juatice  req aires. 


MB  CHANOB  OP  NAME. 

§  2403.  Tlie  last  fonr  eeutioiiB  do  not  upjil;  Co  sarphis  ma 
upon  llie  aal*  of  real  pnipertj,  of  which  u  deeertent  died  seized,  w 
(cat&menlaTj  or  letlera  of  »dniin»tMijon,  upon  the  decedent's  et 
within  four  years  liefore  the  BRie,  iesueU  from  a  Biirrogato's  oi 

-  the  fiUUe,  having  jariadiction  to  issue  them. 

g  2409.  iam'd  1862.]  This  title  does  not  utfect  uq;  pinvisi 
hioonsisleut  therewith,  especiallj  relating  lo  the  foredoaure  of 

I. to    llie  people  of  tbe  Etnte,  or  to  thu  *  '       ' 

moBtjs  of  tbe  United  Stalea. 


TITIiE  X.     [am'd  11 


3.] 


!  ailO.  PctilloQ  bj  ncl  v  di 
Bill,  Petition  bj  curpoD 
2412.  Contents  of  ppt  t  oi 

pBtiUoo. 
a«4.  Order. 


5.  When  change  to  late e*»A, 


I.  IteportB  by  clorlQ  U 


2110. 


.  petition  (or  I 


jume  anothor  aame  tnr 

uie  (dty  lud.  county  ol  New  York,  or  to  llie 011;  uanrt  nt   '. 
renlde*  In  the  city  of  Brooklyn,  either  to  the  county  cnm-i 
to  the  city  coart  of  Brooklyn,  or,  if  he  resides  in  the  cll.t 
the  county  court  of  Erie  county  or  to  the  superior  cuiir' 
fata.    The  petition  of  an  infant  sbull  be  miidB  bf  bi«  gen-,  j 
'  the  guardian  of  his  person,  or  by  hiK  neit  frland. 


IB411.    A  petition  to  assi 

donteatlc  corporation,  Khotbi 

"-  -  supreme  court,  at  a  ^lecim  huu.  mereu.,  i..^iu  lu  l 
ch  its  pi^ncipal  bUBlneSB  olBce  sball  be  sltimtod,  oi 
rk  ooraoratlos,  at  a  spoclal  term  held  in  tbe  juaio 
.!■_„.__. .(._  ■-ni-'Trrecordoil,orin  w 


!r  corporate  nai 


: 

"1 


certlOcate  of  incorporation  la  llled  oi 

arty  is  situated,  or  Id  which  its  printi^nj  u>nnti.iuiiBBM-  < 
bean  conducted.  If  It  be  a  banking,  msurance  or  niili' 
petition  must  bo  authorized  by  a  resolution  of  the  direct  >m 
and  apptored  irabaakiiiGeorporallan,  tnr  thesupertnti  r 

eorporatloB,  by  tbe  t»ard  of  railroad  commlBBiouers.    ti 
the  BamO  of  £oj  other  corporation  must  bave  ann< 
I   of  thesoorelary  of  stat*.  tbo.t  tbe  name  which  sue 
uno  ia  not  the  same  of  nny  other  domestic  eorpoi 
leema  so  nearly  reaeir ■-'■■■  ~ -■  —  '-  '-•  --■-—• — •■  ■ 


gS41fl.    Thepetitlon  must  bein  writing.! 
n«i  In  Htniniinner  aa  a  ploaduiB  in  »  utrart 
e  application,  the  name,  age  f 
le  onme  la  praposeil  to  be  chooKetl,  anil 
.Die,  and  if  the  petitioner  be  a  corpoi-^ir 

us  ItpropoaoBto  aasniUB.  which  must  ni.t 

I .  ponvtion.  or  a  name  so  nearly  resembling  it 
tamlUlt  tie  *  mllroad  ourporatioo,  a  corpun 
[<t9  power  to  make  loans  upon  [i\ei\KeB  "" 

"IM  tbepeltUoa  I —  ' ■*-■' " — '■' 

IT  corfidnvtiou  nj 


wpo™', J 

ladtu<iei;,:lv,?,  J 

d  by  the  potiiionra'  ixtf  ^Sl 


440a  CHANGE  OF  NAMK.  $$  *2tl3--34ir) 

S2413.    lam'd  18941.    Notice  of  presentation  of  petition  — 

If  the  petition  be  to  change  the  name  of  an  infant,  ana  is  made  by  the  in- 
fiut's  next  friend,  notice  of  the  time  and  place  at  which  the  petition  will 
be  presented  must  be  served  upon  the  father,  or  if  he  is  dead  or  cannot  be 
fotind,  upon  the  mother,  of  if^  both  are  dead  or  cannot  be  found,  iipon  the 
general  guardian  or  guardian  of  the  person  of  the  infant,  in  like  manner  as 
a  notice  of  a  motion  upon  an  attorney  in  an  action,  unless  it  appears  to  the 
satisfaction  of  the  court  that  the  infant  has  no  father  or  ni(Jther,  or  that 
both  reside  without  the  state  or  cannot  be  found,  and  that  he  has  no  guar- 
dian residing  within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  refjuire  notice  to  bo  given  to  such  persons  and  in  such  mjinner  as 
the  court  thmks  proper.  If  the  petition  be  made  by  a  corporation  located 
elsewhere  than  in  the  city  and  county  of  New  York,  notice  of  the  presenta- 
tion thereof  shall  be  published  once  m  each  week  for  six  successive  weeks  in 
in  the  state  paper  at  A 1  ban V,  in  which  notices  by  state  ofHcers  are  author- 
ized by  law  to  be  publisheci,  and  in  a  newspaper  of  every  county  in  which 
such  corporation  shall  have  a  business  office,  or  if  it  has  no  business  office, 
of  the  county  in  which  its  principal  corporate  property*  is  situated,  or  in 
which  its  operations  are  or  theretofore  have  been  principally  conducted, 
which  newspaper,  if  it  be  a  banking  corporation,  shall  be  designated  by  I  he 
superintendent  of  banks,  if  an  insurance  corporation,  by  the  superintendent 
of  insurance,  or  if  a  railroad  corporation,  bv  the  railroad  cominissioners. 
Inthe  city  or  county  of  New  York  such  notfce  shall  be  published  once  in 
each  week  for  six  successive  weeks  in  two  daily  newspapers  published  in 
Such  connty.  \ 

S  2414.  If  the  court  to  which  the  iH*tition  is  proscntoil  is  sat  isfiod  thon'by, 
or  by  the  affidavit  and  certillcate  present I'd  thorewith,  that  the  petition  *js 
true,  and  that  there  is  no  reasonable  objection  to  the  change  of  name  pro- 
posed, and  if  the  petition  be  to  change  the  njiUH*.  of  an  infant,  that  the  inter- 
ests of  the  infant  will  be  stibstantially  promoted  by  the  change,  and,  if  the 
P^tioner  be  a  cor[)oration,  that  the  petition  has  been  duly  authorized  and 
that  notice  of  tho  presentation  of  the  peLiiiou,  if  required  by  law,  has  b«'»»n 
*'»ade,the  court  shall  niake  an  order  authorizing  the  petitioner  to  Jissume  the 
*Mnie  proposed  on  a  day  specilhMi  therein,  not  less  than  thirty  days  after  t  he 
®ntry  of  tne  order.  Tho  order  shall  be  dii-ected  to  bo  entered  and  the  i>ajK'rs 
on  which  it  was  grant  eii  to  be  tiled  witlnn  ten  days  thereafter  in  the  clerl:"a 
<^ce  of  the  county  in  which  the  petitioner  resides  if  ho  bo  an  individual,  t>r 
»n  the  office  of  tho  cl»*rk  of  the  court  of  common  pleas  of  tho  ctity  and  count  v 
of  New  York  if  the  oi'der  bo  made  by  that  court,  or  in  tho  office  of  tho  el;'rk 
of  the  city  court  of  New  York  if  the  order  be  made  by  that  court,  or,  if  t  !i(^ 
petitioner  bo  a  corporal  irm,  in  the  office  of  the  clerk  of  tho  county  in  whieh 
JU  certificate  of  incori)oration,  if  any,  shall  he  tiled,  or  if  there  be  none  tiled, 
iB  which  its  principal  office  shall  be  located,  or  if  it  has  no  business  olliec,  in 
the  county  in  which  its  principal  projfxirty  is  situated,  or  m  which  its  opera- 
tions are  or  theretofore  have  been  principally  conducted,  or  in  the  office  of 
the  clerk  of  tho  county  in  which  the  special  term  granting  the  order  is  hoM; 
*id,  if  the  petitioner  be  a  corporation,  that  a  certitied  copy  of  sucli  order 
Vhall,  within  ten  days  after  the  entry  tliercof ,  be  filed  in  the  oilice  of  the  sc(v 
*etM^  of  state;  and  also,  if  it  be  a  banking  corporation,  in  the  office  of  the 
■openntendent  of  banks,  or  if  it  be  an  insurance  corporation,  in  tho  office  of 
the  superintendent  of  insurance,  or  if  it  be  a  railroad  corporation,  in  the  oilice 
of  the  board  of  railroad  commissioners.  Sucli  order  shall  also  direct  the  pub- 
lication, within  ten  days  after  the  entry  thereof,  of  a  copy  thereof  in  a  desijr- 
Hated  newspaper,  in  the  county  in  which  tlu^  order  is  directed  to  bo  entert?(l, 
Cifc least  once  if  the  petitioner  oe  an  individual,  or  if  the  petitioner  be  a  cor- 
lX)ration,  once  in  each  week  for  four  successive  weeks.  Tlio  t'onnty  clerk,  in 
^hose  office  an  order  changing  the  name  of  a  corporation  is  entered,  shall 
Record  the  same  at  length  in  the  book  kept  in  his  office  for  recording  certili- 
^iates  of  incorporation. 

12415.    [am'd  1894.]    When  chan8[e  to  take  effect,— if  the 

order  shall  be  fully  complied  with,  and  within  forty  days  after  the  making 
<rf  the  order,  an  affidavit  of  the  publication  thereof  shall  be  tiled  and  re- 
*5orded  in  the  office  in  which  the  order  is  entered,  and  in  each  office  in  which 
^^ertified  copies  thereof  are  required  to  be  filed,  if  any,  the  petitioner  sliall. 
On  and  after  the  day  spocilied  for  that  purpose  in  the  order,  be  known   t)y 
the  name  which  is  thereby  authorized  to  be  assumed,  and  by  no  other  name. 
Ao  proceedings  heretofore  had  under  sections  two  thousand  fowt  YvuTvOvrviCV 
Jttd  fourteen  and  two  thousand  four  hundred  and  fifteen,  ol  t\i^  Co<\vi  <.A 
^Wl  Procedure /or  the  chane^c  of  the  name  of  a  corpoTat.\oT\,  ^YvaW^e  \Twv\\\<i 
jfy'reason  of  the  non-filin^r  ,,f  an  afilduvit  of  the  pubWcation  ot  \.YiVi  oxOL^iX 
^^oaagia^r such  name  within  twonty  days  from  the  date  thureoi. 


^v  paiired  in  ooroequencc  of  Bacb  ctkauge  of 
^EL  Ibe  PIU-C7  tnatiliUtiDe  the  Bpeclol  procee 
^HiquiriH,  may,  at  uir  tinui,  □btoln  an  orde 
^■-.eeedinuB  thefeln,  by  the  substituHon  ol 
^■'  Wthout  prejudioe  U>  the  suUon  or  procei 

^r  '  f  2417.  The  olerfc  of  each  count;  E 
^■.fbe  month  of  Decembor,  report  to  the  Bet 
^K^of  iDdividuala  or  of  corporations,  wbiol 

^^R,pmvtous  report,  and  also  report  in  lUEem 
^K  all  cliaaei^  ol  the  Daows  of  bankinif  eori 
^B  BrbistirnnceallcbaDgeaoInamesar  CO 

^K  of  ths  aeesloti  lans,  a,  tabular  sttLtenieDt 
^r  person  ond  corporation  and  the  name  « 


(  2417.    The  olerfc  of  each  count;  and  of  encb  eonrt,  ehaJl  Bunokl 
.1.  -f¥i .. — -.  .„  •■loeeprulary  of  state  all  changes  of  w 


ipectl ire  offices  during  the  past  jear  and  si 
clianeesof  the  names  of  banking  corporations,  and  to  thei 


jea  of  names  of  corporations  e.  .. 

.    :retaryof  stale  nuat  cause  to  be  publlahed,  ii 

Of  tho  aeesloti  ltt»s,  a  tabular  statHinent  sbowine  the  r-^— - 
'  lorporatlon  and  the  r .-  =  -■-'- =■-•- 


I    f,-'    S241B  Incorporated,  1893,  in  (2417. 

■■  TITU:  XI. 

^M  Frocadijir/sfiir  the  Dohmbiry  dissohition  of  a  corporalUm. 

^V    1^19.  Wlien  ii  msjorlt)'  uf  airecton,        i  HiS.  ti.;   to  he  served 

I 


lUintoiiH^ 


Uon  fordleocau-  lud  atockbnlden. 

,jan.  2136.  Mearlna. 

;  wlujn  they  *ra  BqusllrdJ-  * 

SMI.  OwUntiotpetillDD.  21 

lentitluii   "F   petition,   etc,  9131.  Certain  c 


> 


§  3419.  If  11  majority  of  the  directori,  truEtet^a,  or  oth^'r  officcn,  Ud>i)| 
"  the  concerns  of  a  corporation   created    by  or  owtor  U» 
iBcover  that  the  stuck,  etfeuta,  and  other  propent  Ibi^ 
pay  all  jiiDt  demaada,  for  vhich  it  is  liable,  or'uiafN' 
■  rEajoDiioiu  secuni?  In  those  who  may  deal  with  it ;  Or  if,  for  any  ImM 
thej  deem  it  beneticitil  to  the  iuleieat  ol  the  stock  holders,  that  tlM  sorpon' 
ebotild  be  diaaalved  ;  thej  may  present  a  petition,  to  the  supreme  I'DUti 
I  a  superior  dtj  court  of  tba  city  where  the  principal  olUce  of  tbe  H^ 
poraliOD  ia  located,  praying  for  a  fioal  order  diesolTing  tba  corporati<w.  •* 
presoribed  in  this  title. 

g  2420.  If  a  corporation,  crealed  uoder  a  general  MatUM  of  the  ftM 
for  the  rormatiou  of  carpoi'aLio[i&,  has  an  vvea  number  of  trustees  or  iSW' 
tors,  who  are  equally  divided,  respecting  the  maungcnient  of  ita  aflurt.  urf 
(he  entire  stock  of  tiie  corporation  ia.  at  that  lime,  owned  by  the  ITmK* 
or  directors,  or  is  so  diiided.  thai  one  bait  thereof  is  owned  or  i»lili«W 
by  peraoDi  faroring  the  eoi:r»e  of  one  half  of  (he  trustees  or  dlractol^  ■■■ 
BOB  half  by  peraons  faTorinj;  the  courae  of  the  otber  half  of  ibai,tt* 
IrulMas  or  directari,  or  one  or  more  of  them,  msT  prBssnl  a  p(Wg 
prescribed  in  the  last  section.  And  it  shall  he  the  duty  otamaJorftTaiafc 
directors  or  trustees  of  every  corporation  orcBIeil  by  or  under  th»V«* 
misstate  topreseatapetltii^aaa  prescribed  in  the  last  section  -■■— ""^ 
directed  so  to  do   by  a  majotlty  in  inteiesi.  of   its   stockhoh 


1^ 


Ul  YOLUNTART  DISSOLUTlOli.  (fi  «419^t4n 

rent  lafee  in  bursar  and  fire-proof  yaulto,  or  for  the  oonstraction  or  opera- 
tion of  a  railroa<i^or  for  aiding  in  the  constmction  thereof,  or  for  carrying  on 
the  basineu  of  banking  or  insurance,  or  intended  to  derive  a  profit  from 
the  loan  or  nae  of  money. 

§  2421.  The  petition  most  show  that  the  case  is  one  of  those  specified 
in  the  last  two  sections,  and  must  state  the  reasons,  which  induce  the  peti- 
tioner or  petitioners  to  desire  the  dissolution  of  the  corporation.  A  sched- 
ule must  be  annexed  to  the  petition,  containing  the  following  matters,  as 
far  as  the  petitioner  or  petitioners  know,  or  have  the  means  of  knowing  the 
lame: 

1.  A  full  and  true  account  of  all  the  creditors  of  the  corporation,  and  of 
ill  nnaatisfied  engagements,  entered  into  by,  and  subsisting  against,  the 
cerporation. 

i  k  statement  of  the  name  and  place  of  residence  of  each  creditor,  and 
of  each  person  with  whom  such  an  engagement  was  made,  and  to  whom  it 
fa  to  be  performed,  if  known ;  or,  if  either  is  not  known,  a  statement  of  that 
•act. 

8.  A  statement  of  the  sum  owing  to  each  3red'tor,  or  other  person  speci- 
tied  in  the  last  sabdiyision,  and  the  nature  of  each  debt,  demand,  or  other 
tngagement. 

4.  A  statement  of  t^  true  cause  and  consideration  of  the  indebtedness  to 
<ash  creditor. 

fi.  A  full,  just,  and  true  inventory  of  all  the  property  of  the  corporation, 
tndof  all  the  books,  vouchers,  and  securities,  relating  thereto. 

6.  A  statement  of  each  incumbrance  upon  the  property  of  the  corpora- 
(ioD,  by  judgment,  mortgage,  pledge,  or  otherwise. 

1.  A  full,  just,  and  true  account  of  the  capital  stock  of  the  corporation, 
ipeotfjfiDg  the  name  of  each  stockholder ;  his  residence,  if  it  is  known,  or  if 
it  18  not  known,  stating  that  fact ;  the  number  of  shares  belonging  to  him  ; 
the  amount  paid  in  upon  his  share ;  and  the  amount  still  due  thereupon. 

§  2422.  An  affidavit,  made  by  each  of  the  petitioners,  to  the  effect  that 
^  matters  of  fact,  stated  in  the  petition  and  the  schedule,  are  just  and 
^e,  80  far  as  the  affiant  knows  or  has  the  means  of  knowing  the  same, 
DHut  be  annexed  to  the  petition  and  schedule. 

§242d.  lam'd  1889.]  Where  the  petition  is  addressed  to  the  sn- 
peme  court,  the  papers  must  be  presented  at  a  term  of  that  court, 
udd  within  the  judicial  district,  embracing  the  county  wherein  the 
piindpid  office  of  the  corporation  is  located.  In  a  case  specified  in 
section  two  thousand  four  hundred  and  twenty  of  this  act,  the  court 
may,  in  its  discretion,  entertain  or  dismiss  the  application.  Whcro  it 
mtertains  the  application,  or  where  the  case  is  one  of  those  specilied 
in  section  2419  of  this  act,  the  court  must  make  an  order,  requiring  all 
persons  interested  in  the  corporation  to  show  cause  before  it,  or  before 
a  referee  designated  in  the  order,  at  a  time  and  place  therein  specified, 
not  less  than  three  months  after  the  granting  of  the  order,  why  the 
Mrporation  should  not  be  dissolved.  The  order  mnst  be  entered,  and 
Qie  papers  must  be  filed,  within  ten  days  after  the  order  is  made,  with 
Ike  derk  of  the  court,  or,  in  the  supreme  court,  with  the  clerk  of  the 
Bwmty  where  the  principal  ofl&ce  of  the  corporation  is  located.  If  it 
dull  be  made  to  appear  to  the  satisfaction  of  the  court  that  the  cor- 
poration is  insolvent,  the  court  may  at  any  stage  of  the  proceeding  be- 
rare  final  order,  on  motion  of  the  petitioners  on  notice  to  the  Attomey- 
Q«neral,  or  on  motion  of  the  Attorney-General  on  notice  to  tVi^  c^ckt\>v)- 
Mion,  appoint  a  temporary  receiver  of  the  propeitj  ot  VXi^  Oioi^oxv 


I 


VOLUNTARY  DIBHOLUTIoir, 


Hon,  wbi<^ll  teaeiver  BbaU  have  dII  the  powers  and  bs  sntiject 
daUeB  that  are  defined  as  belongiDg  to  teiupoTury  reoeivsrs  apjN^Mt 
ia  an  aotioii,  iu  aei^tinn  1788  of  this  act.  The  oourt  ma;  also,  inQt  W' 
uretioD,  at  aoy  stiige  ia  tlie  proceEJiug  after  Bnch  appcnntmait  sfMt 
like  motion  niid  notioe,  conf  ct  Tipon  anch  temptnory  receiver tbepeiral 
nod  atltiiotit;,  aad  aabjeot  him  to  tlte  duties  and  liabilitieB  of  a  |># 
manejit  recuirer,  or  as  maoh  thereof  as  it  thinks  proper,  eirapl  uH 
ha  ehiUI  not  make  any  final  diatribuUon  among  the  -Triit-m  nnil  I'mll' 
holders,  before  final  order  in  the  proceedings,  nnlesa  he  is  apeoiallf  A 
reoted  Eo  to  do  by  the  court.  If  suah  receiver  be  appointed,  the  i  " 
may  in  its  discretion,  on  like  motion  and  noliae,  with  or  vitfaont 
'  rit^,  at  any  stage  of  the  proceeding  befort  the  final  order,  gm  .^^ 
injuni'tiriii,  (estraJDlng  the  oreditorE  of  the  corporatiim  trum  bnoJM 
any  BcLioa  against  the  aaid  corporatjoa  for  the  recovery  of  awuil 
money,  or  from  taking  any  further  proceedinDS  in  auch  an  m" 
theretofore  commenced.  Suoh  injunotioii  ahall  have  the  aains  a 
and  be  sabjcct  to  the  same  provitiioDB  of  law  as  if  each  creditor  I 
whom  it  be  served  was  named  therein. 

g  3^4.  A  top;  of  the  oriiec  uiujt  be  published,  aa  pieacribad  dwni 
least  DQce  in  euch  of  the  three  weeks  immediately  pmceiiiiig  the  Uma: 
therein  Cor  ehowing  onUBe,  in  the  uewapapsr  prioled  ac  Albany,  ia  t 
legul  notiueu  are  required  to  be  published ;  and  also  iu  ooe  or  moti  ■ 
papers,  Bpecilied  iu  the  oriiei'i  pubJiutaed  id   the  cit;  or  luunty  nbeiwi 

§  2426.  A  i.'D[iy  of  lUe  Oi'der  musl  also  be  served  upon  each  of  th« 
sou«,  Bpecifitfd  iu  tbe  echeiiule  as  a  creditor  or  alockholder  of  ibe  cor) 
tiou,  or  as  a  persoa  to  nhom  no  eDgsgemeal  of  the  corporaliou  [■  B 
performed,  other  thsD. a  person  whoBe  reaideuce  ia  stated   to 
or  to  be  without  ttie  United  StsCca.     The  sei'vice  muat  be  made,  either 
BOD&lIy,  St  IcRBt  cweuty  tlAyt  before  the  Lime  appoiattd  lor  tbe 
or  by  depositing  a  copy  of  the  order,  at  leaat  forty  liay-^    before 
appointed,  iu  tlie  poatr^itSce,  inclosed  in  a  pusLpaiil  mapper,  u 
the  person  to  be  served,  at  hia  residence,  aa  staled  in  the  acbedula. 

g  2426.  At  the  lime  aud  place  apecified  Id  tbe  order,  or  at  the  I 
place  to  ifbich  the  heaping  is  adjourned,  the  court,  or  the  referee,  n  . 
ibe  allegatioua  and  proofs  of  Ibe  parties,  and  determtne  the  taeUL  Iti 
referee  wis  not  designated  in  the  order  to  show  cause,  tbe  court  oiap,  b 
discretion,  appoint  a  referee  when  or  after  the  or^er  is  reiumablo.  1 
decisiou  of  the  court,  or  the  report  of  the  referee,  uiuat  be  in  nrilbit  4 
onist  be  made  and  bled  nkh  all  cauvenieut  apccd.  It  must  contain  1 1^ 
nieut  of  tbe  efiecla,  credits,  uud  other  property,  and  of  the  debt*  udfl 
enga);euieutB,  of  (bu  curpurutiun,  and  of  all  other  mattcta,  pertai  ' 
afCaira. 

^  2427,  The  court  or  the  referee  is  entitled  to  use,  upon  ttN  In 
tbe  original  petition,  and  the  schedules  annexed  there lo  ;    and  ilia  ckAl 
muEl  tninsmil  them  accordingly,  upon  the  written  order  ... 
the  referee.     Iu  llist  ciise,  ihey  muat  be  remmed   " 
report    The  court  may,  at  any  stage  of  theproceeilLir 
on  the  application  of  the  petitionors,  or  a  majoritj-  of  ■- 
datlou  of  the  temporary  receiver,  grant  an  urdor  itii^ 
annexed  to  the  oiiiilnEj  petition,  by  the  inserlion  o£  il.  I, 

iriglnallv  filed,  with  tbe  like  effect  ns  thougb  said  i" 
S  SUB.  Where  tb«  beating tebofore  a  tefofei>,n  i:<>.< 

t(  be  Binde  to  tbe  court,  uv^*  ^™^^™  ^  ™*^  V!w«u  « 

n  pany  to  the  pi-oceodinge,  ^i-j  6Vu\i£  I'lVQ  *»  ii\in't^ij«u. 
ic...-riig,  N  notice  ot  lua  aviv«i""«e.  "^'i  \«r«Am\>5  Mw 


M  OOXPELLniO  SXAMINATIOK.  ^2429-2413 

itloe  may  be  aenred  u  prescribed  in  this  eet,  for  the  serrioe  of  a  paper 
}Vk  an  aMomej  in  an  action.  Where  the  hearing  waa  before  the  oonrth  a 
0liQB  for  a  final  order  may  be  made  immediately,  or  at  euch  a  time  and 
pen  raoh  a  notice,  as  the  court  preecribes. 

1 249Ai  Upon  an  application  for  a  final  order,  if  it  appears  to  the  oowt, 
a  case  specified  in  section  two  thoosand  four  hondrod  and  nineteen  of 
Is  act,  that  the  corporation  is  insolvent,  or,  in  a  case  specified  either  in 
at  section,  or  in  section  two  thousand  four  hundred  and  twenty  of  thif 
t,  thai,  for  any  reason,  a  dissolution  of  the  corporation  will  be  benefidai 
the  interests  of  the  stockholders,  and  not  injurious  to  the  public  inter 
Is,  the  court  must  make  a  final  order,  dissolying  the  corporation,  and 
pointing  one  or  more  receivers  of  its  property.  Upon  the  entry  of  the 
isr,  the  corporation  is  dissolved.  The  court  may,  in  its  discretion, 
point  a  director,  trustee,  or  other  officer,  or  a  stockholder  of  the  corpora- 
a,  a  receiver  of  its  property. 

1 8430li  A  sale,  assignment,  mortgage,  conveyance,  or  other  transfer,  of 
y  property  of  a  corporation,  made  after  the  filing  of  a  petition  as  pre- 
ribed  in  this  title,  in  payment  of,  or  as  security  for,  an  existing  or  prior 
b^or  for  any  other  consideration;  or  a  judgment  thereafter  rendered 
pioBt  the  co^K>ration  by  confession,  or  upon  the  acceptance  of  sm 
Eer,  is  absolutely  void,  as  against  the  receiver  appointed  in  tiie  spec- 
l  prooeeding,  and  as  against  the  creditors  of  the  corporation. 

§  S481.  [am'd  1884.]  This  title  does  not  apply  to  an  incorporated 
irary  society,  to  a  religioos  corporation,  or  to  a  select  school  or 
ademy  incorporated  by  the  regents  of  the  university,  or  by  the  legis- 
\xtte,  or  to  a  municipal  or  other  politioal  corporation.  In  the  case  of 
iporations  affected  by  the  provisions  of  this  title  and  not  having 
Mkholders,  it  shall  be  sufficient  for  the '  purposes  of  this  title  to 
itifV)  name  and  refer  to  the  "members"  of  such  corporations  in- 
sad  of  "stockholders"  as  herein  provided. 

TITLE  Xn 
iVoM0difi^  tuppUmeniary  to  a$t  neeuU&n  tigoingt  proptrty. 

WMOM  1.  Proceedings  to  compel  an  examination  of  the  jadgment  debtor,  and  of 
bis  debtor  or  bulee. 
H  Tte  receiver. 

ARTICLE  FIBST. 

aCMPUKW  TO  OOMFIL  AN  ExAMINAnON  OV  TBI  JUDOIODIT  DnMtt,  AHO  Or 

HIS  Debtor  ob  Bailu. 


Ml  The  dlflerent  remedies  under 

tbis  title. 
MNL  Natnre  of  tbe  remedies.  Beview 

chT  orders. 
Wbat  judge  may  entertain  tbe 


rbat  judge  n 
proceednagB. 

Ordsr  to  examine  judgment  deb- 
tor after  return  of  execution. 

Id.;  before  rstnm  of  execution. 

Warrant  of  arrest  instead  of 
ovdnr. 

U. ;  after  tbe  order  bas  been 
made. 

a  Warrant ;  how  vacated,  etc. 
UndertaUng  may  be  required, 
etc 
NL  Order  to  eoEamine  person  bav- 
big  property,  etc.,  of  judg- 
ment debtor. 
Mt  Xttber  mdermMj  regain  attend- 
maet  b§ton  s  r&fene, 

b0  otdend  si 


*"♦ 


any  time. 
f  M44.  Proceedings  upon  eiaminatton  : 

adjournment 
M46.  Beferee  to  be  sworn. 
3446.  Qider    permittine    person    in- 

debted  to  pav  <tebt  to  eberifl. 
9447.  Order    leqniHnK     delivenr   of 

money  or  property  to  snerifl 

or  receiver. 
2448.  Duty  of  the  sberifi. 
M48.  How  money  or  property  ankUed 

to  pay  tbe  judgment. 

9460.  Balance  to  be  paid  or  deUveied 

to  judgment  debtor,  etc. 

9461.  Judge  may  enjoin  transfer,  ete., 

or  property. 
2468.  Mode  of  service  of  certain  oe- 

ders. 
9468.  Service  ot  a  ^axTaaoX. 
9404.  How  pioceed!ing^  dSMiQiBi4Bna4 

or  diamiaaeA. 


gg  ua-i-USi  COMPELLING  £XAU1NA,TI 

I  aaa.  id.;  lo  luilgmeut  debu>r,  ece. 

au7.  DuDbeiUencB    M    order  i    haw       |  tUl.  Procecdinaa  nfaem  Iu4 

puDulied.  Igaioal  joint  dabun 

wlul   coouty,  tne   uidcdHod  dud  juilga  m&y  Uv  o 

mitei  have  issued.  U«fore  another. 

MBSI  In  what  coaaCy  Judgment  dsb-  MSB.  Cstea  nbora  Llusclu|ita 
tor,  taLH  btuice.  eU:..  mast  At-  HppLicabfe  {     wbat 

^  'MOO.  No  penoD  eiciued  tioiii  uiswar- 

'  {p      g  2432.  Tbls  dda  providea  for  ttiree  distinct  remedies,  as  folio" 
1.  An  order  made  or  a  vrarrimC  iasuad  Hgainst   a  judgineiit  liebh 


iJiS-n 


1.  An  order  muds,  or  ik  warrunt  issued  agaiDst  a  judgment  debb 
the  isBUing  and  before  the  retura  ut  an  execution. 

S.  An  order,  made  after  the  issuing,  and  eitlier  before  or  a 
rataro,  oF  an  eie>:utiOD,  against  a  peiaou  who  iius  propertj  of  lbs  ji; 
debtor,  or  is  iodebteii  to  bun. 

The  procaedings  uader  sabdivision  (bird  of  this  aeotioii,  ma;  be  ( 

trilber  alone,  or  stmuUoneoual;  witb  the  proeiieilings  under  eitlier 
ton  fiisc  oraubdiTiBiQD  second, 

§  3133.  Each  of  Ibose  remedies  is  a  special  proceeding.  But  k 
made  ic  the  gouibo  tliereof,  can  be  reviencd  uulj  aa  fuiloiri : 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  Tacaied  or  I 
b;  the  judge  wha  made  it,  as  if  it  vas  made  in  an  ai^on ;  or  it 
order  of  tbe  jndge  Taoating  or  modiljing  it,  ma;  be  vauaCed  or  a 
upon  motion,  b;  the  court  oat  of  vhicb  tbe  eieoution  wie  iwued. 

2.  Wtiere  tbe  eieuntlon  was  iasued  out  of  a  count;  coni't,  an  nppi 
an  oi^er,  made  in  the  course  of  the  proceedinga,  ma;  be  taken  iu  lil 
ner,  as  if  the  order  was  made  in  an  action  brougbt  in  the  same  oow 

g  2434.  [airi'd  1881  &  ISSi.]  Either  apccial  proceeding  may  t 
tuted  before  a  judge  of  tite  court  out  of  wbicb,  or  tbe  ghudI;  JH 
ipeoial  count;  judge,  or  the  special  surrogate  of  the  couot;  to  wl 
eiecutiou  was  issued,  or  wbere  it  wag  teaued  to  tbe  city  and  count; 
Yoric,  from  a  coart  other  than  the  marine  court  of  tlwt  city,  before 
at  the  court  of  comioon  pleaa  for  that  cil;  and  count;.  Where  tlu 
tion  waa  issued  out  of  a  court  other  than  the  supreme  court,  and  it  li 
b;  affidavit  that  each  of  the  judges  before  whom  (he  apedal  pro 
might  be  inetituted,  us  presuribed  bv  tbit'  section,  is  absent  from  tbe 
or  for  an;  reason  nnable  or  disquabfied  lo  aot,  tbe  apecial  prooeedii 
be  instituted  before  a  justice  of  tba  supreme  court,  In  tbat  case  it 
not  reside  nitbia  the  judicial  diB(rii.-l  embracing  the  count;  to  IpI 
eieuotiou  was  issoed,  tbe  order  made  or  warrant  issued  b;  bim  I 
returnable  to  a  justice  of  tbe  supreme  court  residing  in  thai  diMriM 
count;  judge,  or  the  special  count;  judge,  cr  special  surrogate  of  tin 
adjoining  count;,  la  directed  in  chi>  order  or  warrant. 

§  243ft.  At  an;  time  witliia  ten  yearn  after  the  return,  wholtl  • 
unsatisfied,  of  an  eiecution  against  property,  isaoed  upon  a  jute 
pmccibed  in  aeutlcu  two  ibounand  four  hundred  and  fift;-eigbl  a(Tl 
the  judgment  creditor,  upon  proof  of  thu  f atls,  by  affldivit,  or  Oth 
petent  written  evidence,  is  entitled  to  an  order,  requiring  the  Jt 
debtor  to  attend  and  ba  examined  coiik.>criiing  bis  property,  at  a  ll 
place  specified  in  the  order. 

§  2436.  At  ait;  lime  uft«r  the  issuing  of  an  faecution  aniaii  pi 
".<  jjr«*Drib«d  in  SMtion  two  x^ovmoA  tout  hundred  and  fifty  d^ 
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;,  and  before  the  return  thereof,  the  judgment  creditor,  upon  proof,  by 
Mavit,  or  other  competent  written  eridenoe,  that  the  judgment  debtor  hai 
Bpertj,  which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the 
Igment,  is  entitled  to  an  order,  requiring  the  judgment  debtor  to  attend 
d  be  examined  concerning  his  property,  at  the  time  and  place  specified  ii 
Bcurder. 

L2437.  Upon  proof  entitling  a  judgment  creditor  to  an  order,  undet 
!r  of  the  last  two  sections ;  and  also  proof,  by  affidavit,  to  the  satisfao 

0  of  the  judge,  that  there  is  danger  that  the  judgment  debtor  will  leave 
e  State,  or  conceal  himself,  and  that  there  is  reason  to  believe  that  he  ha& 
aperijf  which  he  unjustly  refuses  to  apply  to  tho  payment  of  the  judg 
mt ;  the  judge  may,  instead  of  making  an  order,  issue  a  warrant  undet 
i  hand,  reciting  the  facts,  and  requiring  the  sheriff  of  any  county,  where 
e  judgment  debtor  may  be  found,  to  arrest  him,  and  bring  him  before  thr 
DM  judge,  or  before  another  judge,  if  the  case  is ,  one  where  the  warrani 
ist  be  returnable  to  another  judge. 

§  2438.  Where  the  facts  specified  in  the  last  section,  are  made  to  appear, 
therein  stated,  at  any  time  after  the  making  of  an  order,  requiring  the 
jgmant  debtor  to  attend  and  be  examined,  and  before  the  close  of  hi^  ex- 
kmation,  the  judge  may  issue  a  warrant,  as  therein  prescribed ;  and,  ii 
oessary,  may  direct  the  adjournment,  or,  if  the  return  day  of  the  ordei 
a  elapsed,  the  continuance  of  the  proceedings  under  the  order,  until  after 
B  return  of  the  warrant,  and  his  decision  thereupon. 

^  2439.  A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may  hi 
cated  or  modified,  as  prescribed  in  section  two  thousand  four  hundred 
d  thirty-three  of  this  act,  with  respect  to  an  order. 

g  2440.  Where  a  judgment  debtor  has  been  arrested  and  brought  before 
judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this  articto ;  and  it 
pears,  to  the  satisfaction  of  the  judge,  from  his  examination,  or  other 
DOf,  that  there  is  danger  4hat  he  will  leave  the  State,  or  conceal  himself, 
d  that  he  has  property,  which  he  has  unjustly  refused  to  apply  to  the 
bisfaction  of  the  judgment ;  the  judge  may  make  an  order,  requiring  him 
give  an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and  within 
£ne  specified  in  the  order,  to  the  effect,  that  he  will,  from  time  to  time, 
the  judge  directs,  attend  before  the  judge,  or  before  a  referee,  appointed 
to  be  appointed  in  the  proceedings ;  and  that  he  will  not,  until  discharged 
MD  arrest  by  virtue  of  the  warrant,  dispose  of  any  of  his  property,  which 
not  exempted  from  seizure  by  section  two  thousand  four  hundred  and 
:ty-threeof  this  act.  If  he  fails  to  comply  with  the  order,  the  judge  must 
ruwith,  by  warrant,  commit  him  to  prison,  there  to  remain  until  the  close 
the  examination,  or  the  giving  of  the  required  undertaking ;  except  that 

1  judge  may  direct  the  sheriff  to  produce  him,  from  time  to  time,  as 
loired  in  the  course  of  the  proceedings. 

S  2441.  Upon  proof,  by  affidavit,  or  other  competent  written  evidence,  to 
9  satisfaction  of  the  judge,  that  an  execution  against  property  has  been 
Qed,  as  prescribed  in  section  two  thousand  four  hundred  and  fif  1}  eight  of 
s  act,  and  either  that  it  has  been  returned  wholly  or  partly  unsatisfied,  or 
It  it  has  not  been  returned  ;  and  also  that  any  person  or  corporation  has 
rscmal  property  of  the  judgment  debtor,  exceeding  ten  dollars  in  value, 
Is  indebted  to  him  in  a  sum  exceeding  ten  dollars ;  the  judgment  creditor 
lotitled  to  an  order,  requiring  that  person  or  corporation  to  attend  and 
MimiiMd  concerning  the  debt,  or  other  property,  at  a  time  oiTid  \>\^(A 
ieifi«d  in  the  order.     The  judge  may,  in  his  discretion^  rw^Vre  wouc^  «\ 
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the  lubMquent  prooecdingB  to  be  giiea  Id  ilie  jangmenl  debtor,'  hi  ■ 
BSDaer  u  he  deems  jiiaL  But  a  reoeiier  ahail  not  be  appointed  wj 
amib  1  Dotice ;  eicepi  as  oCherwiae  pieacribed  in  urticfc  eecond  o 
title. 

%  2443.  An  order,  requiring  a  perEon  to  attend  and  be  eianiined, 
pursuant  to  auj  pra*iEii)a  of  tbiB  artiule,  must  require  him  eo  to  alien 
tie  examined,  either  before  Ibe  judge  la  nbom  the  order  is  retumal 
before  a  referee  deaiguated  therein.  Where  the  eianiTnstian  ii 
iwfare  a  referee,  he  must  certify,  to  tbe  judge  tovhoin  the  order  ia  K 
able,  all  the  eridcaca  and  the  oljier  proceedings  taken  before  him. 

g  344,3.  At  ao)'  stuge  oE  ibe  proceedings,  the  judge  to  whom  tlieoi 
returnable  ma;,  iu  his  discretion,  malte  an  order,  directing  ii\U  tDJ 
eiamination,  or  teetjmonj,  be  taken  bf,  or  tlinl  a  question  srisil 
referred  to,  a  referee,  designated  in  tba  order.  Where  a  qaeBiiOo 
referred,  the  referee  ma;  be  directed  to  report  either  the  eridense  o 

§  2444.  Upon  an  eiamiDBtioD  under  this  irticle,  each  answer  of  t 
or  witness  examined  must  1>e  under  onth.  A  corpDrntioD  rpuet  atten 
and'  answer  uDder  Ibe  oath  of,  an  olEcer  thereof ;  aad  the  judge  in 
hie  discretion,  specify  the  olficer.     Either  party  muy  be  eiamiaed  ui 

DpoQ  the  triul  of  an  action.  The  judge  or  referee  may  adjourn  an] 
ceedings,  under  this  article,  from  time  to  time,  as  he  thinlca  proper. 

g  3446.  Unless  the  parties  expressly  waive  the  referee's  oath,  a  N 
appointed  ae  prescribed  in  this  article,  must,  before  entering  npon  an  « 
nation,  or  taking  testimony,  subscribe  and  talie  au  oath,  that  he  will 
full  and  fairly  discbarge  bia  duty  upon  the  reference,  and  make  a  jU 
true  report,  according  to  the  best  of  his  understanding.  The  eaA  n 
adminiatered  bj  an  officer  designated  in  section  «ght  hundred  and  fort 
of  this  act,  and  most  be  returned  to  the  judge,  with  the  reponor  tenu 

fi  3446.  At  any  time  after  the  commencement  of  a  special  procH 
aulboriied  bj  this  article,  and  before  the  appointment  of  a  -ec^ver  III 
or  the  extentiou  of  a  recraverabip  thereto,  tbe  judge,  by  whom  the  or 
warrant  was  granted,  or  to  whom  it  is  returnnble,  may,  in  hi8  iBki 
upon  proof,  by  affidavit,  to  hie  satisfaction,  Chat  a  person  or  copoMII 
indebted  to  the  judgment  debtor,  and  upon  sncli  a  notice,  given  tanti 
son*,  aa  he  deems  juet,  or  without  notice,  make  an  order,  permit^ 
person  or  corporation,  to  pay  to  a  sheriff,  designated  in  theordet,  ■ 
on  account  of  tbe  alleged  indebtedness,  not  exceeding  the  snni  mtH 
■Btisfy  the  execution.  A  payment  thus  made  ia,  to  the  extent  IbM 
disciiarge  of  the  indebtedness,  except  as  against  a  trunsfecM  ft*t 
judgment  debtor,  iu  good  faith  and  for  a  valuable  consideration,  of  ' 
rights  the  person  or  corporation  had  actual  or  constructive  notice,  wIh 
payment  was  made. 

§  2447'  Where  it  appears,  from  tbe  examination  or  testimony.  Is] 
■  special  proceeding  authorized  by  this  srticle,  tbat  tbe  JudKineal  I 
has,  in  hie  possession  or  under  bis  control,  money  or  other  pereonal 
erty,  belonging  to  him  ;  or  tbnt  one  or  more  articles  of  persooai  pra 
capable  ol  deltvery,  his  right  to  tbafKieseesion  wheceor  is  Dot  iofaUl 
disputed,  are  in  the  poaBGesian  or  under  the  control  of  another  psMB 
judge,  bj  whom  the  order  or  warrant  was  granted,  or  to  hIk 
able,  may,  in  bit  diacrelion,  Ukd  u^a  aocti  &  notioe,  kItbd  K 
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18  be  deenw  Just,  or  without  notice,  make  an  order,  directing  the  judgment 
lebtor,  or  other  person,  immediately  to  pay  the  money,  or  deliver  th^ 
irticles  nf  personal  property,  to  a  sheriff,  designated  in  the  order,  unless  a 
receiver  has  been  appointed,  or  a  receivership  has  been  extended  to  the 
ipeoial  proceeding,  and  in  that  case  to  the  receiver. 

g  2448.  If  the  sheriff,  to  whom  money  is  paid,  or  other  property  is 
deuvered,  pursuant  to  an  order  made  as  prescribed  in  either  of  the  last  two 
sections,  does  not  then  hold  an  execution  upon  the  judgment  against  the 
property  of  the  judgment  debtor,  lio  has  the  same  rights  and  powers,  and  is 
subject  to  the  same  duties  and  liabilities,  with  respect  to  the  money  or 
property,  ai  if  the  money  had  been  collected,  or  the  property  had  been 
levied  upon  by  him,  by  virtue  of  such  an  execution ;  except  as  otherwise 
prsscribed  in  the  next  section. 

§  2449.  [am'd  189S.]  After  a  receiver  has  been  appointed,  or  a 
receivership  has  been  extended  to  the  special  proceeding,  the  judge 
mtist,  by  order,  direct  the  sheriff  to  pay  the  money  or  the  proceeds 
of  tiie  property,  deducting  his  fees,  to  the  receiver;  or  if  the  case  so 
requires,  to  deliver  to  the  receiver  the  property  in  Jiis  hands.  But 
If  it  appears,  to  the  satisfaction  of  the  judge,  that  an  order  appoint- 
ing a  receiver  or  extending  a  receiversnip  is  not  necessary,  he  may, 
by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the  money 
80  paid,  or  the  proceeds  of  the  property  so  delivered,  upon  an  exe- 
cution in  favor  of  the  judgment  creditor,  issued  either  before  or  after 
the  payment  or  deliveiy  to  the  sheriff;  and  a  receiver  appointed  pur- 
mant  to  the  provisions  of  this  article  may,  ou  leave  of  a  judge  hav- 
ing power  to  appoint  such  receiver,  lease  the  real  property  that  shall 
come  into  his  possession  for  such  tiuie  as  shall  be  necessary  to  realize 
moneys  sufficient  to  satisfy  the  judgment,  with  interest  thereon  and 
costs  of  the  special  proceeding. 

i  2460.  Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
m  last  four  sections,  and  afterwards  the  special  proceeding  is  discontinued 
«r  dismissed ;  or  the  judgment  is  satisfied,  without  resorting  to  that  money 
«  property  ;  or  a  balance  of  the  money,  or  of  the  proceeds  of  the  property, 
«ra part  of  the  property,  remains  in  the  sheriflTs  or  the  receiver's  hands, 
Kter  satisfying  the  judgment,  and  the  costs  and  expenses  of  the  special 
pwoeeding ;  the  judge  must  make  an  order,  directing  the  sheriff  or  receiver 
to  pay  the  money,  or  deliver  the  property,  so  remaining  in  his  hands,  to  the 
judgment  debtor,  or  to  such  other  person  as  appears  to  be  entitled  thereto, 
■pon  payment  of  his  fees,  and  all  other  sums  legally  chargeable  agaiiist  the 


§  2461.  The  judge  by  whom  the  order  or  warrant  was  grawted  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restraining  any  per 
■cm  or  eorporation,  whether  a  party  or  not  a  party  to  the  special  proceeding, 
from  making  or  suffering  any  transfer  or  other  disposition  of,  or  interference 
with,  the  property  of  the  judgment  debtor,  or  the  property  or  debt,  concerning 
jUch  any  person  is  required  to  attend  and  be  examined,  until  further  direc- 
■80  in  the  premises.     Such  an  injunction  order  may  be  made  simnltan- 
•Wily  with  the  order  or  warrant,  by  which  the  special  proceeding  is  insti- 
Jtted,  and  open  the  same  papers ;  or  afterwards,  upon  an  affidavit,  showing 
MBicient  grounds  therefor.    The  judge  or  the  court  may,  as  a  condition  of 
ttating  an  application  to  vacate  or  modify  the  m junction  ot^«c^t«^x^ 
«•  ipplicant  to  give  security,  in  such  a  sum  and  m  bmcYi  «k  T&MKost^  «k 
fiike  reguhietL 

J^^  An  mjtmction  order,  or  an  order  redniTinc  a  p«»Wi  lo  a\X«aA 
VbeeiMwined,  made  as  prescribed    in    this   article,  niSI^  ^  ^^^^^A  • 


i~245B      COMPELLINa  EXAMIWA'HON. 


aiiiBl^^ 


^B     1,  Tbe  orlginaJ  ordtT,  under  thu   band  of  the  jndge 

^K  niul.  bit  t.^liibil«d  U>  tlie  pcrBOQ  lo  be  Bcrved. 

^P      1.  A  oopj  tbereof,  nud  ef  the  lilliiiavit,  upcD  whiuh  it  wu  mida,  bM  ki 

^  MWersd  to  hitD. 

Barrice  upon  a  corporation  ia  eufflcient,  if  made  apon  an  offlcer.  tfivbMl 
■  cop;  of  a  9umiD0na  muBt  be  delivGred,  where  a  Bammons  U  penouU) 
Berved  upon  the  corporation ;  unless  the  officer  iH  apecjully  ieeigalti  b] 
the  judge,  as  prescribed  in  eection  two  tboueand  four  hundred  and  fonf- 
(our  of  this  act. 

he  arrests  a  judgment  debtor  byrtrtotsf' 
n  Chia  article,  mu 9 C  delirer  to  him  aoopr^ 
tbe  warrant,  and  of  the  affidavit  upon  which  it  was  granted. 

g  2464.  A  special  proceeding,  inetituted  as  prescribed  in  this  tMt, 
may  be  diBcoattnued  at  anj  time,  apon  such  tenns^aa  justice  reqniitl,  bl 
an  order  of  the  judge,  made  upon  tbe  applicatioa  of  the  judgmetit  crediMf. 
Where  the  judgment  creditor  unreaaonabl;  n^lects  or  delays  to  pnxwd. 
or  where  it  appears  that  bia  judgment  has  been  satisfied,  his  procecdlll|i 
may  be  dianiiBsed,  upon  like  terras,  by  a  like  oiiier,  made  upon  the  appi'' 
cation  of  the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditot'" 
aetion  agaioBt  tbe  debtor,  or  of  a  judgment  creditor  who  has  iniititllHt 
eitlier  of  the  ipecini  proceedings,  autboriEed  by  tbii  article.  Whenit 
order  appoinling  a  recelrer,  or  extending  a  receivership,  has  been  nudt.  !■ 
the  contse  of  tbe  special  proeeedlug,  notice  of  the  application  tor  an  onlc 
specified  in  this  section,  must  be  given,  in  soub  a  manner  aa  Uiejodgi 
deema  proper,  to  ill  persons  interested  in  the  receivership,  >a  far  U  Ikff 
can  oonveniently  be  ascertained, 

g  2456.  The  judge  may  make  an  order,  allowing  lo  the  judgment  ertl' 
itor  a  fixed  sum,  as  costs,  consisting  of  bis  witnesses'  fees  and  other  &■ 
bursementa,  and  of  a  snm,  in  addition  thereto,  not  exceeding  thirty  doll'n: 
and  directing  the  payment  thereof,  out  of  any  money  which  baa  oooie,  n' 
nay  come,  to  the  liands  of  the  receiver,  or  of  the  uheriS ;  or,  within  «  Um 
qieaified  in  the  order,  by  the  judgment  debtor,  or  other  person  Bglinsl 
whom  the  special  proceeding  is  instituted. 

g  2466.  Where  the  judgment  debtor,  or  other  person  against  whom  It* 
special  proceeding  ia  instituted,  bus  been  examined,  and  property,  (({ti^ 
able  to  tbe  payment  of  the  judgment,  hua  not  been  discovered  in  the  VfM 
of  tbe  special  proceeding,  the  judge  may  make  an  order,  allowing  liim  a  \M 
■um  as  costa;  and  direiaing  the  payment  thereof,  within  a  time  epeciflalU 
the  order,  by  the  judgmeet  creditor  ;  or,  except  where  it  ia  allowed  Utt* 
judgment  debtor,  out  of  any  money  wbicb  has  come,  or  may  come.  M  ll* 
hands  of  the  receiver  or  of  the  sheriff. 

g  2467.  A  person  wbo  refuses,  or  without  sufficient  eicuee  nsglMM,  K 
obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the  last  twaHotiaW 
or  lo  any  other  proTision  of  this  article,  and  duly  served  upon  bin,  H  tt 
oral  direction,  given  directly  to  him  by  a  Jadge  or  referee,  in  the  <soarM*l 
ttie  special  proceeding;  or  to  attend  before  a  judge  or  referee, accindiMl> 
the  cummund  of  a  aubpcena,  duly  served  upon  him  ;  may  be  punislwltf 
tbe  judge,  or  by  the  court  out  of  which  the  execution  was  issued,  a*  (W» 
ooBtempt. 

>  gS46a.  [or/t'if  1881.^  In  otder  to  entitle  a  judgment  credllor  WB^ 
r  Ufa  either  of  tbe  special  pi'oceed\De»,Ka\bonuA'cj\.'t>\«(irticle,  Ih*})^, 
mrnt  must  have  been  reoderad  upou  vtie 'ivii^fiieiA  4<iaWK'ft  k5v*™«*>*1 
pertuual  ger»ice  of  tbe  aammwusMpQuiim.^'"^  ■^»»'*"»^^«**'^''*'^ 
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'o  dolkra  and  the  execution  must  bave  been  issued  out  of  a  court  oi 
oord ;  and,  either, 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has,  at  the 
me  of  the  commencement  of  the  special  proceeding,  a  place  for  the  regn- 
r  traxiBaction  of  business  in  person ;  or, 

S.  If  the  judgment  debtor  is  then  a  resident  of  the  State,  to  the  sheriff  of 
le  county  where  he  resides ;  or, 

8.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the  county 
here  the  judgment-roll  is  filed ;  unless  the  execution  was  issued  out  of  a 
inrty  other  than  that  in  which  the  judgment  was  rendered,  and,  in  that 
iM,  to  the  sherifl  of  the  county  where  the  transcript  of  the  judgment  is 
led. 

%  2469.  If  the  judgment  debtor,  or  other  person,  required  to  attend  and 
e  examined,  as  prescribed  in  this  article,  or  the  officer  of  a  corporation, 
dqoired  to  attend  in  its  behalf,  is,  at  the  time  of  the  service  of  the  order 
poD  him,  a  resident  of  the  State,  or  then  has  an  office,  within  the  State, 
or  the  regular  transaction  of  business  in  person,  he  cannot  be  compelled  to 
ittend,  pursuant  to  tiie  order,  or  to  any  adjournment,  at  a  place  without 
bt  eounty  wherein  his  residence  or  place  of  business  is  situated. 

g  2460,  [am'd  1881.]  A  party  or  a  witness,  examined  in  a  special  pro 
seeding,  authorized  by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him  of  the 
eoaanission  of  a  fraud  ;  or  to  prove  that  be  has  been  a  party  or  privy  to,  or 
knowing  of,  a  conveyance,  assignment,  transfer  or  other  disposition  of  prop- 
ertj  for  any  purpose ;  or  that  he  or  another  person  claims  to  be  entitled  as 
>9iin8t  the  judgment  creditor,  or  a  receiver  appointed  or  to  be  appointed  in 
the  special  proceeding,  to  hold  property,  derived  from  or  through  the  judg 
wnt  debtor,  or  to  be  discharged  from  the  payment  of  a  debt  which  was 
<lQe  (0  the  judgment  debtor,  or  to  a  person  in  his  belialf.  But  an  answer 
easaot  be  used  as  evidence  against  the  person  so  answering,  in  a  criminal 
action  or  criminal  proceeding. 

§  2461.  Where  the  execution  was  issued  as  prescribed  in  section  one 
IlimiBand  nine  hundred  and  forty-one  of  this  act,  a  debt  due  to,  or  othei 
personal  property  owned  by,  one  or  more  of  the  defendants  not  summoned, 
jointly  with  the  defendants  summoned,  or  with  any  of  them,  may  be  reached 
by  a  special  proceeding,  instituted  as  prescribed  in  this  article,  and  founded 
i^NMi  tiie  judgment. 

%  2462.  Sections  twenty-six,  fifty-two,  and  two  hundred  and  seventy-nine    - 
of  this  act  apply  to  a  special  proceeding,  instituted  as  prescribed  in  this 
utide ;  and  the  judge  before  whom  it  is  continued,  as  prescribed  in  either 
of  those  sections,  is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  ia 
returnable,  for  the  purpose  of  any  provision  of  this  or  the  next  article.  * 

$2463.  {am*d  1886.]  This  article  does  not  apply  where  the  judgment 
debtor  is  a  corporation  created  by  or  under  the  laws  of  the  state,  or  a  for- 
^gu  corporation  specified  in  section  one  thousand  eight  hundred  and  twelve 
offUs  act,  except  in  those  actions  or  special  proceedings  brought  by  or 
igainst  the  people  of  the  state.  Nor  does  it  authorize  the  seizure  of,  or 
etiier interferences  with,  any  property  which  is  especially  exempt  by  law  from 
Wy  and  sale  by  virtue  of  an  execution  ;  or  any  money,  thing  in  actton,  or 
eflier  property  held  in  trust  for  a  judgment  debtor,  where  the  trust  h%.t?. 
been  created  by,  or  the  fund  so  held  in  trust  has  proceeded,  ixoia,  ^^  ^^x^^xv 
lUl^r  than  the  judgment  debtor;  or  the  earnings  ot  the  \vid^\xi«^Xi  ^^Xmx, 
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for  hU  personal  gerviuea  rendered  within  sinj  i]b¥b  rieit  before  thettaflh- 
tion  of  tlie  special  proceeiling  ;  when  iC  [b  made  to  iipprnr  b;  Inn  MIt  ot 
■otharwise  tlint  thoae  earnings  are  necaBsary  for  the  uae  of  a  family,  wWlj 
or  partly  EupporE-LiJ  by  hjs  Iftbor. 

ARTICLE  SEOOKD, 
Thi  Reckitkr. 

I  MM.  Wtun  and   how   lecuiriic   njaf       I  MG8.  Whan    piopectr    It   n)k  li 

be  sppolDteil.  racrii'Dr. 

MSti,  Volict  to  other  credllon.  OKB.  Bov  rn:; iTer'e  tlUe  (o  ptnml 

MBS.  Onl;   one   roceltor   to   b«  ap-  proparty  eitended  bj  wlttl" 

pointed.    Former  fooeivenhip  MTO.  County  cleft  to  recurt  onlm 

may  lie  estended.  «tc. ;  penallj  for  neglBCt. 

HIS!.  CMerto  be  mod  Bad  recotdtd.  M71.  Bcoelre)'  lo  be  eahjeaioM- 

g  2464.  At  any  time  after  mnkiDg  an  order,  requiriog  the  Jiid0MU 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing  *  witnU 
u  prescribed  in  article  first  of  thifl  title,  the  jndge  to  vhom  tbeonlcri' 
'irarrant  ia  returoable  may  make  an  order,  appointing  a  receiver  of  Ih 
property  of  the  judgment  debtor.  At  least  two  diiy'i  notice  of  tbe  ipfli* 
tion  for  the  order  appointing  a  receiver,  muat  be  given  permnally  to  Ik 
judgment  debtor,  uiilesa  Ibe  judge  is  latiBfied  that  he  canool,  viln  tHW 
able  diligeoce,  be  found  nithin  the  State;  in  nhich  case,  tlie  orderDBI 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct  uotiw  I"  I* 
given  in  any  manner  ivhic-h  the  judge  thinks  proper.  But  nhere  the  old* 
lo  nttend  and  be  examined,  or  the  warrant,  has  been  served  upon  tbeji^' 
meot  debtor,  a  receiver  may  be  appointed  upon  the  return  day  theniUiO 
at  tbe  close  of  the  eiuminatioo,  without  further  ootdce  to  bim. 

%  2466.  The  judge  must  ascertain,  if  practicable,  by  the  oath  cf  Ita 
judgment  debtor,  or  otherwise,  whether  an  action,  Specified  in  lutitie  W 
of  title  fourth  of  chapter  Gfteentli  of  ihia  act,  or  n  speoial  proceeding  mtlt- 
tilted  as  preacribed  in  article  first  of  this  title,  is  pending  ngalott  tltejoft' 
ment  debtor.  If  either  is  pending,  and  a  receiver  lias  not  been  ippirii)M 
therein,  notice  of  the  application  for  the  appolnttnent  of  a  receiver,  *a9(f 
■II  the  subsequent  proceedings  respecting  tile  reoeiverabip,  must  ti«|^M^ 
in  such  a  manner  aa  [ho  judge  directa,  to  tbe  judgment  ereditor  proMcoAl 
H, 

g  2466.  Only  one  receiver  of  the  property  of  a  judgment  debtor  aWlb 
appointee!.  Where  a  receiver  thereof  basalready  been  appointed,  the  juflK 
instead  of  making  the  order  prescribed  in  the  last  section  but  ODt.Hl' 
nuke  an  order,  eitewiiTig  tbe  receivership  to  the  special  proceeding  t>eM 
bim.  Such  an  order  jjives  to  the  judgment  creditor  tbe  same  righti,  l»  ITi 
receiver  was  then  appointed  upon  his  application;  including  the  ri^Mi 
tpplfto  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  •al"'*- 
lute  the  proceedings  in  or  by  which  tbe  receiver  was  appoinlad,  ta 
{akea  under  his  judgment, 

g  24C7.  An  order  appointing  a  receiver,  or  eateudiug    .   

Oinst  be  filed  in  the  office  of  the  clerk  of  the  county,  wherein  the  jni 
roll  In  tbe  action  ia  filed  ;  or,  if  the  special  proceeding  is  founded  i 
exeoution  issued  out  of  a  court,  other  than  that  in  whicb  the  judgn 
fendered,  in  the  office  of  the  clerk  of  the  county,  wherein  the  trauMripl>lt 
tbe  jndgfaeat  is  filed,  ' 

,        t^2AS8.  Tbe  property  ol  ftia  V^^enffiiAMi^iM'v 

■  irba  bna  duly-qudifled,  from  l^e  Uioa  at  Wvu^fu  otftn  v^;^cikv»a<Cte 
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xt«nding  his  raoeiverahip,  as  the  OMe  may  be ;  subject  to  the  following 
xceptioni : 

1.  Beal  property  is  vested  in  the  receiver,  only  from  the  time  when  the 
•rder,  or  a  certified  copy  thereof,  as  the  case  may  be,  is  filed  with  the  clerk 
»f  the  county  where  it  is  situated. 

%,  Where  the  judgment  debtor,  at  the  time  when  the  order  is  filed, 
«sides  in  another  county  of  the  State,  his  personal  property  is  rested  in  the 
■eoeiTerfOnly  from  the  time  when  a  copy  of  the  order,  certified  by  the  clerk 
A  whose  office  it  is  recorded,  is  filed  with  the  derk  of  the  county  whero  he 
reeidea. 

§  2469.  [am*d  1892.1  Where  the  receiver's  title  to  personal  prop- 
erty has  become  vested,  as  prescribed  in  the  last  section,  it  also  ex- 
tends back,  by  relation,  for  the  benefit  of  the  judgment  creditor,  in 
whose  behalf  the  special  proceeding  was  instituted,  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and  be 
•umined,  or  a  warrant,  requiring  the  sheriff  to  arrest  him  and  bring  him 
before  the  judge,  has  been  served,  before  the  appointment  of  the  receiver, 
« the  extension  of  the  receivership,  the  receiver's  title  extends  back,  so  as 
to  include  the  personal  property  of  the  judgment  debtor,  at  the  time  of  the 
■vrioe  of  the  order  or  warrant. 

1  Where  an  order  or  warrant  has  not  been  served,  as  specified  in  the 
folding  subdivision,  but  an  order  has  been  made,  requiring  a  person  to 
■ttnid  and  be  examined,  concerning  property  belonging,  or  a  debt  due,  to  the 
judgment  debtor,  the  receiver's  title  extends  to  personal  property,  belong- 
i^g  to  the  judgment  debtor,  which  was  in  the  hands,  or  under  the  control,  of 
tiM  person  or  corporation  thus  require  to  attend,  at  the  time  of  the  service 
of  the  order ;  ana  to  a  debt  then  due  to  him  from  that  person  or  corpora- 
tioii. 

1  In  every  other  ease,  where  notice  of  the  application  for  the  appoinment 
of  the  receiver  was  given  to  the  judgment  debtn^  the  receiver's  title  extends 
to  tbe  personal  property  of  the  judgment  debtor,  at  the  time  when  the 
ioiioe  was  served,  either  personally,  or  by  complying  with  the  requirements 
ol  in  order,  preseribing  a  substitute  for  personal  service. 

i.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivisions  of 
ftii  section,  the  rule  most  favorable  to  the  judgment  creditor  must  be 
•dopted.    But  this  section  does  not  affect  the  title  of  a  purchaser  in 
good  faith,  without  notice  and  for  a  valuable  consideration ;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

0.  Ko  person  shall  be  appointed  a  receiver  in  this  State  who  is 
i»t  a  resident  tiiereof ,  nor  shall  any  person  continue  to  act  as  receiver 
after  he  ceases  to  be  a  resident  thereof;  and  the  judgment  creditor 
nay  apply  to  the  court  or  judge  that  appointed  such  receiver,  within 
thirty  days  after  said  receiver  ceases  to  be  a  resident  of  this  Stateff or 
theappomtment  of  another  person  in  his  place,  upon  such  notice  to 
the  persons  interested  as  the  court  or  judge  may  direct. 

i  2470.  Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
hi  names  of  the  judgment  debtors,  s^led  **  book  of  orders  appointing 
ieiivers  of  judgment  debtors."    A  county  clerk,  in  whose  office  an  order 
t  a  certified  copy  of  an  order  is  filed,  as  prescribed  in  section  two  thousand 
bar  hundred  and  sixty-seven  or  section  two  thousand  four  hundred  and 
kif-ti^jtii  of  this  act,  must  immediately  note  thereupon  on  time  of  filing  ii^ 
•i^aa  soon  as  practicable,  must  record  it,  in  the  book.  «o  'kft^XiV^Xvvc^. 
hmuit  also,  upon  request^  furnish  forthwith  to  any  part^  ot  -^x^oT^-mXAi^-^ 
■lM(  400  or  more  certi&ed  copies  thereof.     For  each  oima«\OTv  \o  CftXM^ 
tk  MBj  proriBiOD  of  tbia  sect /on,  a  county  clerk  iorieWa,  X»  ^^  "^^^"^ 
niMt  two  hundred  and  jfi/ty  dollars,  in  addiiion  to  «l\\  d«nia^«&  «os?ia2kSi« 
"•"■*"  of  tbe  onuniasioa 


^  S471.  A  isoeiiei,  apimiiited  as  preecribed  in  tlkia  artiale,  1r  sub- 
Jeotto  the  direction  and  control  of  tbe  court  oat  of  which  tii«  «»■ 
catiDn  was  iaaned.  Where  an  order  hits  bEen  made,  extending  s 
nceiTersliip  to  a  special  proceeding  fannded  upon  a  snhseqaail 
judgment,  the  control  over,  and  direction  of,  the  receiver,  with  «- 
spset  to  that  judgment,  remain  in  the  court  to  whose  ci 
dirDUlioU  he  waa  originally  enbject. 


TITLE  xni.   [Added  1893,] 
Froceadaigs  to  compei  the  ddivrry  qftiooks  to  n 


§  S471&.  A.  public  officer  may  demand  from  any  person  in  tIidh 
jBBBBBion  they  may  be,  a  delivury  to  such  offloat  o£  the  booki  wd 
_  ipera  belonging  or  ftppertaining  to  anch  office.  K  each  dBmaDiii 
refuaed,  auoh  ofHoermay  moke  conir'niit  thereof  to  any  juatiDeoltto 
o£  the  diatrii't,  or  to  the  county  judge  of  the  oonntji" 
which  the  person  refusing  resides.  If  such  justice  or  judge  be  Bitii- 
fled  that  such  books  or  papers  are  withheld,  bs  shall  grant  on  arte 
airecting  the  poraon  refusing  to  show  cimne  before  him  ataiiiiit 
Bpecifiod  therein,  why  he  should  not  deliver  the  same.  At  auch  tlnBi 
at  any  time  to  whiuh  the  matter  may  be  adjourned,  on  proof  of  tl>' 
flue  oerrieeoftheordenBuehjnatiue  or  judge  shall  proceed  to  inqoin 
into  the  clrcnmatBiices.  If  the  person  oharged  with  withholding  Eii^ 
booka  or  papers  makes  affidavit  before  such  juetice  or  judge  tbll  i> 
has  deUvered  to  the  officer  oil  books  and  papera  in  his  cnstodywhieS, 
Within  his  knowledge,  or  to  hia  belief  belong  or  appertain  thenl4 
snch  f  roceedings  be.>fore  such  juatioe  or  judge  shall  ueaae,  sndnui 
person  be  discharged.  If  the  person  complained  against  shRll  0^ 
make  such  oath,  and  it  appears  that  any  snch  books  or  papen  W 
withheld  by  him.  such  jnstioe  or  judge  shall  commit  him  to  the  MUilJ 
Jail  nntilhedeliverssticli  books  and  papers,  oriaothemisadisDhiigri 
according  to  law.  On  such  commitment,  such  justice  or  judge,  if»- 
qnired  by  the  (complainant,  shall  alao  issue  hia  warrant  diceottdl 
any  sheriff  or  conatable,  commanding  him  to  searob 
the  plaees  designated  therein,  for  such  books  and  papers,  sod  I" 
bring  them  before  snch  justice  or  judge.  If  any  such 
^pars  are  brought  before  him  byvirtue  of  snch  warrant,  hedwU'*' 
whether  tbey  appert*flntostt(ii  otLoo,  sod  if  soi 
to  bt  delivered  to  the  cfimY\»tiKiil. 
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CHAPTER    XVIIl. 

[JRROGATES*  COURTS,  AND  PROCEEDINGS  THEREIN. 

(TUB  I. — Oroahization,  juRiSDionoir,  and  powkbs  of  tmm  oovtm. 
Durm,  POWKBS,   and  dibabilitibs   or   thb   burbooatb, 

AJn>    TBB    OmOBBS  or  THB   COURT.       MlSOBLLANEOUB    PRO- 
TI8I01IB. 

ITLI    II. — PBOTnioini  rblatdio   gembrallt  to  thb  proobbdingb  » 

8URROOATB8*  COURTS,  AND  TO  APPEALS  PROM  THOSB  COURTS. 

[TLS  III. — Gbantino  and   rkyokino   probatb,  lbttkrs  testa  iocntart, 

AND  UETTERS  op  ADMINISTRATION.      FOREIGN   WILLS;   ANCIL- 
LARY letters. 

^TLK  lY. — ^Prooebdings  bt  or  against  an  executor  or  adminis- 
tratob,  touching  thb  administration  and  settlement 
OP  thb  estate. 

^TLE    Y. — Disposition  op  the  decedent's  real  property,  for  thb 

PAYMENT  OP  DEBTS  AND  FUNERAL  EXPENSES.      DISTRIBUTION 
OF  THB  PROCEEDS. 

^TLE    VI. — ^PrOYISIONS  relating  to  a  TBSTAMBMTARY  TRUSfBB. 

^TLS  VII. — Pboyisions  relating  to  a  guabdlin. 

TITLE  I. 

^rffomttUiany  jliriadieUofif  and  powers  of  the  court.  Dutiea,  powert,  and 
ditabiiitieM  of  (he  surrogattf  and  the  officers  of  the  court,     miscellaneous 

siOLB  1.  Jnrifldiction  of  the  court  and  aathority  of  tha  nirrogate. 

8.  Oeneral  datiea  and  dleabUities  of  the  garrogate,  or  temporary  snrrogata 
8.  Clerks;  Btenographers ;  miBceUaneons provisiona. 

ARTICLE  FIRST. 

JURlBDIOnON  OF  THK  CoURT  AND  AUTHORITr  OF  THB  SURROGATE. 

171.  General  jurisdiction  of  sarro-  |  2478.  Jurisdiction,   how  aff^ted  by 

gate^s  coart.  locality  of  debts. 

178.  msnmption  of  jarisdiction.  2479.  Jurisdiction  in  new  or  altered 

1174.  Jurisdiction  not  lost  by  defeat  county. 

in  record.  2480.  Id.;  transfer  of  proceedings  to 

175.  BSect  of  exercise  of  JnrisdictioiL  proper  county. 

Btt.  XzclnslTe  jurisdiction.  2481.  Incidental  powers  of  the  sorro- 

07.  Concurrent  jurisdiction  ef  two  eate. 

or  more  surrogates.  2482.  Tms  chapter  applicable  to  pre- 
vious wills,  etc. 

\  2472.  Eaoh  surrogate  must  hold,  within  his  ooonty,  a  court,  whioh  has 
iddition  to  the  powers  conferred  upon  it,  or  upon  the  surrogate,  by 
icial  proYision  of  law,  jurisdiction,  as  follows : 

L.  To  take  the  proof  of  wills ;  to  admit  wills  to  probate ;  to  roYoke  tht 
ibmte  thereof ;  and  to  take  and  revoke  probate  of  heirship. 
t.  To  grant  and  revoke  letters  testamentary  and  \etteT«  ol  aAmViiVBWi^CTt^ 
9  to  BpDOJii^  A  MuocesBor  iu  place  of  a  person  wYioett  ittHUnm  \n!f% ' 

Jf9  diiwot  mnd  control  the  condttci,  and  leUle  iYi«  mwovdM^^I 
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,  adaiiaistratori,   nnd   tefltameulurj    (iiisteea ;  lo 
triuieeB,  uid  to  appaiot  a  successur  in  plni^e  of  a  [edtameolar;  t 

4.  To  enforce  the  pajmeal  of  debU  Uld  legacies  ;  the  ilistributioa  tf  •»  ' 
Mtatea  ot  decedents ;  and  the  ptjment  or  deliveiy,  by  executore,  adalik 
trsMrs,  and  teetamentarj  trusleei,  of  monej  or  other  properly  in  their  jtt 
■esBioD,  belonging  to  the  estate. 

5.  To  direct  the  diapoeition  of  real  proi)ert7,  and  iateresM  in  rati  fNf- 
ertj,  of  decedents,  Car  the  pa;menl  of  their  deht^  aiid  funeral  HpMt^ 
and  the  disposition  of  the  proceeda  tliereof. 

i.  To  admiaiatfii'  justice,  in  all  matlera  relating  to  tbe  affaire  ot  deoedlNi, 
according  to  the  provi^iuua  of  the  statulea  ceUtiog  thereto. 

T,  To  appoint  and  remove  guardiana  for  infants  ;  lo  compel  the  pipaM' 
and  delirer/  bj  them  of  money  or  other  property  belonging  to  tbeii  ntdi; 
and,  in  the  cases  specially  prescribed  by  law,  ta  direct  and  coatnil  tbeir 
uonducC,  and  settle  their  sccounls. 

Thia  jtirisdietion  tuuat  be  aieroised  in  the  cases,  and  in  tbe  manner,  fi> 
scribed  by  atatnle. 

ij  2473.  Where  Ihe  juriadictiau  of  a  sarrogate'a  court  to  malte,  in  (  WM 
apeci&ed  la  tbe  last  aeotion,  a  deoroD  or  other  deterDunatiDn,  ie  drawn  in 
quoation  oollalenilly,  and  tbe  neoesaacy  parties  were  duly  cited  or  appeairi 
the  juriadiutiou  ia  presumptively,  and,  in  the  absence  of  fraud  or  vuUuaiui, 
coDcluaiTelj,  eatablisbed,  bj  an  allugation  of  the  juiisdictlUnal  favts,  UM' 
tained  ina  wi'itten  putitiou  or  answer,  duly  verified,  uaed  in  the  Borrag>»'> 
't.  The  fact  thiit  the  parties  were  duly  cited  is  presumptively  pni>4 
I  recital  H)  that  cEEeot  in  the  decree. 

2474.  The  aun-ogats's  court  obCaina  juriadiction  in  every  case,  h;  t^ 
aiistence  of  the  juriadiclioiial  facts  prescribed  by  statute,  uud  by  the  ci* 
tiou  or  appearance  of  the  Jiucessary  parties.  An  objection  to  n  decrMD' 
other  determination,  fonnded  upon  ao  onimiasion  therein,  or  in  tliepi[li!K 
upon  which  it  was  founded,  of  Ihc  recital  or  proof  of  any  fact  nece«3inn 
jurisdictian,  wbich  actually  eiiated,  or  the  failure  to  take  any  inlertaeaiW 
prnceediag,  required  by  law  to  be  taken,  is  available  only  upon  qip*! 
Bat,  for  the  better  protectiou  of  any  party,  or  other  person  interested,  A* 
•urrogato'a  court  may,  in  its  discretion,  ^lon  such  a  defect  to  be  mppUtl 
by  BDtendmenL 

S  347C.  Jurisdioiion,  once  duly  eKercised  over  any  matter,  by  a  iiim- 
gUis'a  Murt,  eicludea  the  aubaequeut  eieri:i:ie  of  jurisdiotian  by  ouulW 
lUirogale'a  court,  over  tbe  same  matter,  aud  aJ  its  incidents,  eiveg 
aa  otberwiae  specially  prescribed  by  law.  Where  a  guardjan  has  bew^ 
appointed  by,  or  letters  testamentary  or  of  admiuiatratJoa  have  been  d>V 
issued  from,  or  any  other  epedsl  proceeding  has  been  duly  cotnmencoil  !■,• 
•urrogate'a  court  having  jnriadictjon,  all  further  proceedings,  (u  be  Ukt** 
a  aurruguto's  court,  with  respect  to  the  same  estate  or  matter,  tnast  be  takr 

§  S476.  The  aurrogale's  coart  of  each  county  has  juriadiction,  eioMl' 
sf  every  other  aurrogute's  court,  to  take  tbe  proof  of  a  will,  and  to  gnalll 
ten  teatameaCnry  tborcupon,  or  (o  grant  letters  of  administration,  M  i 
case  reuuirea,  in  either  of  the  following  eases: 

I,   Where  the  doredcui  was,  at  Ihe  time  of  hla  death,  a  raaideut  et  ^ 
',  ■'iieCber  bis  death  happened  tiiece  or  elsewl 
fbare  [be  decedent,  not  toem^  ' "    " 

i(  eauatj,  letriag  personal  ipropev^; 
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hioh  has,  nnce  his  detth,  cum«  into  the  StotCi  awl  rttuUito 
«red. 

re  the  decedent,  not  being  a  resident  of  the  State,  died  witb«at 
leaTing  personal  property  within  that  county,  and  no  other ;  or 
rsonal  property  which  has,  since  his  death,  come  into  that  cooBtr, 
er,  and  remains  unadministered. 

■e  the  decedent  was  not,  at  the  time  of  his  death,  a  resident  of 
and  a  petition  for  probate  of  his  will,  or  for  a  grant  of  letters  of 
tion,  under  subdivision  second  or  third  of  this  section,  has  not 
in  any  surrogate's  court ;  but  real  property  of  the  decedent,  to 
will  relates,  or  which  is  subject  to  disposition  under  title  fifth  of 
»r,  is  situated  within  that  county,  and  no  other. 

.  Where  personal  property  of  the  decedent  is  within,  or  comes 
r  more  counties,  under  the  circumstances  specified  in  subdivision 
e  last  section ;  or  real  property  of  the  decedent  is  situated  in  two 
mi  ties,  under  the  circumstances  specified  in  subdivision  fourth 
section ;  the  surrogate's  courts  of  those  countioH  have  concurrent 
1,  exclusive  of  every  other  surrogate's  court,  to  take  the  proof  of 
d  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
tion,  as  the  case  requires.  But  where  a  petition  for  probate  of  a 
r  letters  of  administration,  has  been  duly  filed  in  either  of  the 
tossessing  concurrait  juriidiotion,  the  jurisdiction  of  that  court 
lat  of  the  other. 

,  For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
bt,  owing  to  a  decedent  by  a  resident  of  the  State,  is  regarded  as 
roperty,  situated  within  the  county  where  the  debtor,  or  either  of 
*e  joint  debtors,  resides ;  and  a  debt,  owing  to  him  by  a  domestic 
1,  is  regarded  as  personal  property,  situated  within  the  county 
principal  office  of  the  corporation  is  situated.  But  the  foregoing 
loes  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
strument  for  the  payment  of  money  only,  in  terms  negotiable,  or 
the  bearer  or  holder.  Such  a  debt,  whether  the  debtor  is  a 
'  non-resident  of  the  State,  or  a  foreign  or  a  domestic  govern- 
),  county,  public  officer,  association,  or  corporation,  is,  for  the 
so  conferring  jurisdiction,  regarded  as  personal  property,  at  the 
e  the  bond,  note,  or  other  instrument  is,  either  within  or  without 

,  [am*d  1883.]  Where  a  new  county  has  been  heretofore,  or  is 
greeted,  or  territory  has  been  heretofore,  or  is  hereafter,  trans- 
a  one  county  to  another,  the  jurisdiction  of  the  surrogate's  court 
the  counties  affected  thereby,  to  take  the  proof  of  a  will,  or  to 
irs,  depends  upon  the  locality,  when  the  petition  is  presented,  of 
rhere  the  property  of  the  decedent  is  situated,  or  where  the  event 
s  the  case  may  be,  which  determines  jurisdiction.  If,  before  Ihe 
the  new  county,  or  the  transfer  of  the  territory,  letters  have 
ed,  upon  the  ground  that  the  decedent  died  or  resided  within  the 
I  surrogate's  court  from  which,  they  were  issued  has  exclusive 
I  of  the  estate,  and  of  all  matters  incidental  thereto ;  and  if  the 
3  the  decedent  died  or  resided  is  embraced  within  another  county, 
pies  of  any  papers  or  proceedings,  filed,  entered,  or  recorded  in 
ite's  court  thereof,  must  be  furnished  on  the  payment  ol  xVi%l«^ 
f  the  proper  oEScer,  to  any  person  interested  Vn  t^<Q  «8btA.\A  %  vA 
Utsr't  request  and  payamt  of  the   feea  t\iAT%tQT^  \\i« 
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uffioar  of  tbe  court  so  Imving  jurisdiclioD  oiDst  Glo,  enter 
the  same,  in  like  luuiiuer  oud  witli  like  effect  us  the  oiigiiiatB.  Whan 
the  letters  ware  gruuted  apim  any  ground  other  than  the  deeaimHi 
death  or  leddence  nithin  the  count;,  the  juiiBdiotion  of  thBoooitficra 
which  the;  were  issued  remuus  nnoffected  b;  any  oliuige  in  tlwtaii- 
torial  limilB  of  its  county. 

^  2480.  A  Hpeuiftl  proceeding  pending  in  a  surrog^ite's  court,  wlmfl 
jurisdiction  to  entertain  tlie  same  is  taken  awny  by  the  proTilUlu  ri 
the  last  section,  or  in  Gonbeqiienae  of  the  erection  of  a  new  ODQUQ,  at 
the  alteration  of  the  turriloriol  limits  of  a  county,  aftei  this  act  tlto 
eSeut,  iniiBt  be  tranafened,  li;  order  of  tLe  conit  in  which  it  is  ftai- 
iug,  to  the  Burrugute'H  court  liAiing  jurisdiction  ;  and  the  tattoi  (ool 
has  the  same  juriBdiction.  power,  and  antbority  witli  respect  ttutdOi 
wbich  the  former  court  would  have  Lad,  if  the  tenitorial  limits  dl  iU 
coddI^  bad  not  been  changed. 

§  S481.  A  surrogate,  in  court  or  out  of  court,  as  the  case  Teqwm, 
hau  power : 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  jnrisdioliM 
of  bia  oourt ;  and,  in  a  ease  prescribed  by  law,  to  compel  the  nttoat 
ance  of  a  party, 

2.  To  adjourn,  from  Hme  to  lime,  a  hearing  or  other  proceeding  i» 
bis  oonrt ;  and  where  all  persons  who  are  neoessary  parties  hnTi  not 
been  cited  or  notified,  and  citation  or  notice  has  not  been  waiicd  tj 
appearance  or  otherwise,  it  is  his  duty,  before  proceeding  fartitet.a 
to  adjourn  the  same,  and  to  issue  a  supplemental  citation,  or  nfsin 
the  petitioner  to  givo  an  additional  notice,  be  ma;  be  necessiuy. 

3.  To  issue,  under  the  seal  of  the  oourt,  a  subpoina,  requiring  llu 
attendance  of  a  witness,  residing  or  being  in  an;  part  of  the  SUU ;  it 
a  subpcena  duces  tecum,  requiring  snob  attendance,  and  the  piodu- 
tion  of  a  book  or  paper  material  to  an  inquiry  pending  in  the  oourt 

4.  To  enjoin,  by  order,  an  executor,  administrator.  testamcnUlT 
trustee,  or  guardian,  to  whom  a  citation  or  other  prooesa  has  been  dnlr 
issued  from  his  court,  from  acting  as  anch,  nntfl  the  further  oiier  a 
tha  court. 

6.  Xo  require,  b;  order,  an  executor,  adminiatTst«r,  tMtuntftiiT 
tmstee,  subject  to  the  jurisdiction  of  his  court,  to  perform  anj  liilf 
imposed  upon  him,  by  statute,  or  by  the  surrogate's  court,  Uiw 
authority  of  a  statute. 

a.  To  open,  Taeate.  modify,  or  set  aside,  or  to  enter,  as  of  "  ' — " 
time,  a  decree  or  order  of  bia  court ;  or  to  grant  a  new  trial 
healing  for  fraud,  newly  discoyered  evidence,  cderical  erroi. 
sufficient  cause.      The  powers,  conferred  by  this  subdivision, 
exercised  onl;  in  a  like  ease  and  in  the  same  manner,  as  a 
record  and  of  general  jurisdiction  exercises  the  same  poweoa.     ui^ 
an  appeal  from  a  determination  of  the  surrogate,  made  upon  an  tfP 
cation  pursuant  to  this  anbdivision,  the  general  term  of  the  ini|riW>' 
court  has  the  same  power  as  the  anrrogate  ;  and  his  detemiiiilli'i'      j 
must  be  reviewed,  as  if  an  original  opplioatioD  was  made  to  th»ttfl»- 

7.  To  piiuisb  any  person  for  o  contempt  of  bis  oonrt,  civil  or  oiftj 
inal,  in  an;  case,  where  it  is  eipreasly  prescribed  by  law  that  a  -am 
of  record  tna;  punish  a  person  tor  a  aimilar  contempt,  and  In  D>> 

8.  Subject  to  the  proviaioas  of  law,  relating  to  the  disqnaWW^J 
of  a  judge  in  certain  cases,  to  complete  any  unfinished  busineiv'"'^ 

itig  before  his  predeceeaot  ilv  ttie  office,  including  proofa,  — "~"^ 
LADd  exaouDatiouB. 


or  ■  Djv^  , 

al  or  «  »«  I 

ror.orrtlw  i 

ion,  nnriM  E 

B  a  oonrt*  " 
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jomplete^  and  certif  j  and  sign  in  his  own  name,  adding  to  hla 
the  date  of  so  doing,  all  records  or  papers,  left  uncompleted  or 
by  any  of  his  predecessors. 

exemplify  and  certify  transcripts  of  all  records  of  his  court|  or 
ers  remaining  therein. 

th  respect  to  any  matter  not  expressly  provided  for  in  the  forego- 
risions  of  this  section,  to  proceed,  in  all  matters  subject  to  the 
e  of  his  court,  according  to  the  course  and  practice  of  a  court, 
f  the  common  law,  jurisdiction  of  such  matters,  except  as  other 
Bribed  by  statute ;  and  to  exercise  such  incidental  powers,  as  are 
to  carry  into  effect  the  powers  expressly  conferred.     , 

I.  Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
gate's  court,  to  take  the  proof  of  a  will,  and  to  grant  letters  testa* 
or  letters  of  administration,  or  regulating  the  mode  of  proceeding 
ktter  connected  with  the  estate  of  a  decedent,  applies,  unless  other- 
essly  declared  therein,  whether  the  will  was  made,  or  the  deoedeiM 
•re  or  after  this  chapter  takes  effect. 

1 1893.]  All  acts  hitherto  of  snrrogates  and  officers  acting  as 
sompleting  by  certifying  in  their  own  names  any  nnoertiffed 
d  by  signing  and  certifying  in  their  own  names,  the  nn- 
ad  uncertified  records  of  wills  and  of  other  proofs  and  exam- 
taken  in  the  proceedings  of  probate  thereof,  before  their 
isors  in  office,  are  hereby  confirmed  and  declfiired  to  be 
d  in  fall  compliance  with  the  pre-existing  statutory  re- 
nts. 

ARTICLE  SECOND. 

L   DunXS  AND  DlSABILirOES  OF  THS  SUBBOOATI,   OB  TlMFOBABT 

SURROOATB. 


rro^ate  and  acting  surrogate ; 
;hcir  official  desi^ations. 
cancy  or  disability ;  who  to 
ict  as  eorrogate. 
;  if  surrogate  disqnalifled. 
;  in  New  York  and  Kings 
bounties. 
3of  of  authority. 
;  when  and  how  made, 
w  aathoritv  saperscded. 
)ceeding8  in  New  York  and 
lings  coanties  regnlated. 
;  transfer  of  proceedings  to 
lurrogate's  court. 
mporary    sarroiiato ;     when 
}oard  of  smpervisors  may  ap- 
point. 


$  2493.  Id.;  compensation. 

2494.  Id.;  acts,  etc.,  where  and  how 

recorded. 

2495.  SoiTOgate,  when  not  to  be  couu* 

eel,  etc. 

2496.  Snrrogatav  when  disqnalifled. 

2497.  Disqaalfflcation ;   when  objec- 

tionmust  betaken. 

2498.  2499.  Books  to  be  kept  by  sur- 

rogate. 
2600.  Papers  and  books  to  be  pre 

served. 
2501.  Surrogate  to  report  fees. 
2802.  Id.;  in  New  York  county. 
2503.  What  papers  to  be  transmitted 

to  secretary  of  State ;    ex. 

penses  thereof. 


I..  Where  the  county  judge  is  also  surrogate,  he  may  be  designated, 
per  or  proceeding  relating  to  the  office  of  surrogate,  as  the  surro- 
.e  county,  without  any  addition  referring  to  his  office  as  county 
L  local  officer  elected,  as  prescribed  in  the  constituti^on,  to  dis- 
e  duties  of  surrogate,  or  of  county  judge  and  surrogate,  is  desig' 
ihis  act,  and,  when  acting  as  surrogate,  may  be  designated,  as  the 
surrogate  '*  of  his  county.  Where  an  officer,  other  th&w  iJisi'^  «vn- 
ts  as  surrogate  in  a  case  prescribed  by  law,  be  mwel  be  ^CB\^Dk»X«\ 
sJaJ  title,  with  the  addition  of  the  words,  "  and  aclmf^  «vitxo^^\A.* 
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6  2484.  [am'd  1893].    Wbeie.  in  an;  county,  ezoeptNevYatk,lk 

See  of  BDFiogate  iB  TBOmt ;  or  the  Bonogate  is  disabled  by  nana 
of  sickness,  abBeace  oi  laaac;,  iind  upeaial  pioTieioii  ia  not  nude  li; 
law  for  the  discharge  of  the  duties  of  hiaomoein  that  coutiiigDaej; 
the  duties  of  his  omce  mnsi  be  disoha^ed  until  the  vacancy  is  HIM 
or  the  disability  ceases,  as  follows : 

1.  By  the  apecial  anirogate. 

3.  If  there  is  no  speoittlBTUTogate,  or  he  is  in  like  maimer  dissbW, 
or  is  pieolnded  or  disq-nalified,  by  the  special  county  judge. 

3.  If  there  is  do  special  county  judge,  or  he  is  ia  like  nuuiner  liit- 
flbled,  or  is  precluded  or  disqualified,  by  the  county  jndge. 

i.  If  there  is  no  county  judge,  or  be  is  in  like  manner  diatUiil.  m 
is  preolnded  or  disq^uolified,  by  the  diBtrict  sttomey. 

But  before  an  ofGoer  is  entitled  to  act,  as  prescribed  in  this  seoOoti 

Eroof  of  bis  authority  to  act  as  preaoribed  in  section  twentj'fDm 
ondred  and  eighty-seven  of  this  aat  must  be  made.  In  any  ^ 
ceeding  in  the  surrogate's  court  of  the  county  of  Kings,  before  tiw 
of  the  officers  anthorized  in  tJiis  seotion  Co  discbarge  the  dltinrf 
the  office  of  snrrogate  of  such  county  for  the  time  being,  if  sa  vMi 
is  joined  oracontest  arises  either  on  the  facta  or  the  law,  auohofflOB 
in  his  discretion,  may,  by  order  transfer  snoh  oauae  to  the  snpMW 
court  to  be  heard  and  decided  at  a  special  tenu  thereof,  held  is  IM 
county,  which  order  shall  be  recorded  in  the  surrogate's  offlM.  k 
certified  copy  of  such  order,  together  with  the  appropriate  certiAaH 
or  certificates  of  the  authority  of  the  officer  to  act  as  sumsatai  du" 
be  sufficient  and  conclnsive  evidence  of  thejurisdictionondanCliMitf 
of  the  supreme  court  in  such  matter  or  cause.  Altera  finalotilntf 
decree  is  made  in  the  matter  or  cause  so  transferred  to  ttie  saptcw 
court,  the  court  Bball  direct  the  papers  to  be  returned  and  filedi  iM 
transcripts  of  all  orders  and  decrees  made  therein  to  be  recotdwi  •• 
the  Burrogate'B  office  of  such  county ;  and  when  so  filed  and  reoofMi 
they  shall  have  the  same  effect  as  if  they  were  filed  and  recorded  in' 
case  pending  in  the  surrogate's  court  of  such  county. 

5  348S.  larrt'd  1693.  ]  Where  the  sacrogate  of  any  county,  en^ 
NewTorkis  precluded  or  disqualified  from  acting  with  respect  in  ■>! 
particular  matter,  bis  jurisdiction  and  powers  with  respect  to  Ual 
matter  vest  in  the  severel  officers  designated  in  the  lust  section.  iBlM 
order  therein  provided  for.  If  there  is  no  Buch  officer  qualifi'l,'' 
act  therein,  the  sumraate  may  file  in  his  office  a  certiQ<^  MiH 
that  fact;  specifying  the  reason  why  he  ia  disqualified  or  preolsm 
and  designating  the  surrogate  of  an  adjoining  county,  other  UiuKC 
York,  to  act  in  his  place  in  the  particular  matter.  Thereupos  A* 
surrogate  so  designated  has,  with  respect  to  that  matter,  all  UBJBV 
diction  and  powers  of  the  surrogate  making  the  desigoaiion,  andM 
exercise  the  same  in  either  county. 

§  2488.  [am'd  1893].  In  the  county  of  New  York  thewn*^ 
common  pleas  for  that  city  and  county,  at  a  special  tern  tlM** 
on  the  presentation  of  proof  of  its  authority,  as  prescribed  Ut"* 
next  seotioD,  must  CKercise  alltbe  pjwerB  and  juriBdiotion 
rogate'a  court,  aa  foUowe: 
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.  Wh«re  tne  surrogate  is  precluded  or  disqualified  from  ecting,  with 
lect  to  a  partioilar  matter,  it  must  exercise  all  the  powers  and  jurisdio- 
.  oi  that  court  with  respect  to, that  matter. 

.  Wheie  the  office  of  surrogate  of  the  county  is  racant,  or  the  surrogate 
isabled  by  reason  of  sickness,  absence  or  lunacy,  it  must  exercise  all  the 
'era  and  jurisdiction  of  that  court,  until  the  racancy  is  filled,  or  the  dis  ^ 
ity  ceases,  as  the  case  may  be.  ^ 

2487.  [am'd  1893].    The  authority  of  another  officer,  or,  in  the      /  ^ 
uty  of  New  York,  of  the  court  of  commen  pleas,  to  act  as  pre- 
Ibed  in  the  last  three  sections,  must  be  proved  m  one  of  the  foliow- 
;  modes: 

L.  Where  the  surrogate  is  disqualified,  or  precluded  from  acting  in  a 
iioolar  matter,  that  fact  may  be  proved  by  the  surrogate's  certificate 
leof ;  or,  except  as  otherwise  prescribed  in  section  two  thousand  four 
idved  and  eighty-five,  by  affidavit  or  oral  testimony. 

S.  [«M'd  1887.]  The  fiMt  that  the  surrogate  is  so  disqualified  or  pfo- 
ded,  or  that  he  is  disabled,  or  that  tiio  office  is  vacant)  and  also  the 
hodty  of  the  officer,  or  of  tiie  court,  ae  theoase  may  be,  to  act  in  his 
oe,  may  be  proved,  and  are  deemed  conclusively  established  by  an  or- 
f  of  a  justice  of  ttie  supreme  court  of  the  judicial  district  embracing 
>  eonn^.     After  such  an  order  is  made,  the  surrogate  shall  not  make 

eertifloate  speoified  in  section  24B5  of  this  act,  and  if  such  a  certificate 
I  been  theretofore  made  and  filed,  the  powers  and  duties  of  the  surro- 
•  thereiB  dsdgnated,  as  si;>eotfted  in  that  section,  thenceforth  oease. 
IS488.  [am*d  1889.]  An  order  may  be  made  as  prescribed  in 
jdivision  second  of  the  last  section,  upon  or  without  notice,  as  a 
itioe  of  the  supreme  court  of  the  jumcial  district  embracing  the 
inty  thinks  proper.  It  must  recite  the  cause  of  the  making  thereof, 
nust  designate  the  officer  or  court  empowered  to  discharge  the 
ties  of  the  office  of  surrogate ;  and,  if  it  relates  to  a  particular 
ttter  onl^,  it  must  designate  that  matter.  It  may,  in  the  discretion 
the  justice,  require  an  officer  to  give  security  for  the  due  disobarite 
the  dntiee  therein.  Where  the  office  of  surrogate  is  vacant,  or  the 
Togate  is  disabled  by  reason  of  lunacy,  the  attorney-general,  if 
eoted  l^the  governor,  must,  or  the  district-attorney,  upon  his 
n  motion,  may  apply  for  the  order,  and  a  justice  of  the  supreme 
irt  of  the  judicial  district  embracing  the  oounty  must  grant  it  upon 

application.   A  justice  of  the  supreme  court  of  the  judicial  district 
bracing  the  county  may  also  grant  the  order  npon  the  application 
i  party,  or  a  person  about  to  become  a  party  to  any  special  pro- 
tding  in  the  surrogate's  court.    Where  the  surrogate  is  sick  or 
lent,  the  granting  of  the  order  rests  in  the  discretion  of  the  justice, 
i  its  effect  may  be  qnaUfied  as  the  justice  thinks  proper. 
1 24^9.    [am^d  1889.  ]     Where  an  order  is  jaadeby  a  justice  of  the  su- 
)me  court  of  the  judicial  district  embracing  the  county  as  prescribed  in 
)last  two  sections  or  an  appointment  is  made  by  the  board  of  snper- 
ors  as  prescribed  in  section  twenty-four  hundred  and  ninety-two  of 
B  act,  for  any  cause  except  a  vacancy  in  the  office  of  surrogate,  it  may 
revoked,  without  prejudice  to  any  proceedings  theretofore  taken  by 
tue  thereof,  by  a  justice  of  the  supreme  court  of  the  judicial  district, 
bracing  the  surrogate's  county,  upon  proof  that  it  was  improvident- 
Doade,  or  tiiat  the  cause  of  making  it  has  become  inoperative.    Such 
order  or  appointment  made  upon  the  ground  that  the  surrogate's 
.oe  is  vacant,  is  superseded  without  any  formal  revocation,  b'v  tV^^ 
ing  of  the  vacancy.    After  the  order  or  appointment  is  xevoVt^^  ot 
iraoanof  Is  jBJled,  as  the  case  may  be,  the  nnftm'B\ied\iX3LV^Vi^ei?k^'\a. 
prooeedJDgB  taken  by  virtue  of  the  order  or  appointmeiit.,  Tft\\^3\."Vi^ 
tferredio,  and  nmy  he  completed  by  the  BniroGate  m  tXx^v^^-'c^ 
^er  and  with  like  (iff oGt  as  where   a  new  stirroRate  com^^^V.^^  ^^^ 
mod  buamoHs  of  kin  nrn/?  ^ 


if>r*t^aaf\-^ 
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*  .'     g  2490.  In  >  Bpectsl  proceeding  coRulzBble  before  a  surrogate,  Ukmh 
^     the  coun  of  euiuiuuii  |>loat<,  or  the  supreme  rimrt,  us  preHut'ii)eil  in  tbia  iKt 
cIb,  the  leal  of  Ibe  tuurt  in  whiuli  it  is  tuheu,  must  be  useU.  vtliereiuilh 
ne^sary.     Tbe  special  pmceciliiig  must  tie  entitled  ii    ~ 
I  papers  therein  muut  lie  filed  or  recorded,  as  the  cose  tuaj'  be,  uid  Uam 
L  tberein  must  be  tried,  as  in  aa  actiun  brougbt  in  tbat  court.    Tlie  clerk  el 
must  sign  each  record,  which  is  required  to  be  aigued  bj  tbe 
I  aurri^Ue  or  ihi>  olerk  of  the  surrogate's  court.     Ths  issuing  M  otit*^ 
7  ba  directed,  nnd  an;  order  luurmiKliate  the  citatioti  and  tbe  decree  at] 
made,  bj  a  judge  of  Iho  court. 

J2491>  Tbe  court  uinj,  at  anj  tune,  in  its  disorttion,  upon  being  •>!■> 
tbat  the  rensoD  for  the  eierciEe  oE  its  powers  *iid  juriadjctiod  .ba 
«aied  to  operate,  make  su  order  Co  transfer  lo  the  surrogate's  court,  id] 
matter  then  pending  before  It.  Sucb  an  ocdec  operates  to  transfer  llr 
Mame  accotdingl;.  Inimediatel;  after  snch  a  transfer,  or  after  the  itTO» 
lion  of  tbe  order  of  the  gt'oeriil  term,  as  prescribed  in  tbe  iast  seetiim 
ana,  the  surrogate  roust  0Hu.'<e  entries  to  be  mude  in  th«  pioper  book  iu 
office,  referring  to  all  the  papers  filed,  and  orders  eiitereo,  or  other  prw 
ings  taken,  in  the  court  of  commou  pleas,  or  the  su|.ri4a<e  court  ;  tad  It 
mlj  cause  copies  of  any  of  the  orders  or  papers  to  be  Kiade.  sod  CI 
or  filed  in  liiii  officu,  at  the  eipense  of  tbe  couuty. 

r^3492.  [om'd  1893] .  In  any  ootmty,  except  New  York,  if  the  mn- 
rognte  is  disabled,  by  reason  of  sickness,  and  there  !a  no  spootel  SW- 
logato,  or  apecinl  county  jndpe  of  tbe  county,  thebooLTdof  sapemssffl 
may,  in  its  discretion,  np)ioint  a  suitable  pocson  tn  net  as  snrrogal* 
until  the  surrofiuto'a  disability  ceases;  or,  until  ft  special  snrro^tpor 
fiBpeekteountyjndgeiR  elected  or  appointed.  A  ^eiwn  soeppaiBtM 
must,  before  enterins  on  the  execution  of  the  duties  of  hia  offioei  Ukt 
and  file  on  oath  of  ofltce,  and  give  an  official  bond  as  prescribsA  hf 
law,  with  Tespect  to  b  person  eleoted  to  the  office  of  BOROgid*. 
%  2493.  An  officer,  or  •  person  Bppoitii«d  by  tbe  board  of  sDMrrlMK 
who  acts  as  surrogate  of  any  ivuaty  during  a  vacancy  in  tbe  elGDe,  or  it 
'Consequence  of  disability,  as  preHciibed  in  the  last  nine 
ipaid,  for  tbe  time  during  wLicli  be  so  acts,  R  compeusat  ion  equal,  pra  nA 
to  the  salary  of  the  surrogate  ;  or,  iu  a  county  wLerc  Ibc  county  jl '~  '' 
«lao  iarrogale,  to  the  salary  of  tbe  county  judge.  The  amount  of  hi 
pensation  must  be  audited  and  paid,  in  like  manner  as  tbe  salary  of  IbtlM- 

rc^ala,  or  of  the  county  judge,  as  the  ease  may   be.      Where  u  gT ' 

the  county  performs  the  duties  of  tbe  surrogate,  with  respevt  lo  a  pw 

"  r,  wherdu  the  surivgale  is  disqualified  or  precluded  from  aetiB(,lt* 
r  aupervisDra  of  the  county  must  allow  him  a  just  compeniatiiHi  farV»M 
[   Tioes  therein,  to  be  audited  and  collected  in  the  same  maooer. 

g  24M.  Where  an  act  is  done,  or  ■  proceeding  is  taken  by,  bdOf^V 
'  by  authority  of,  an  officer,  or  a  person  appointed  by  tbe  board  of  BupartJMM> 
temporarily  acting  an  surrogate  of  any  county,  us  prescribed  in  ttia  v(kk 
tbe  same  must  be  recorded,  or  the  proper  minutes  thereof  c 
la  tbe  books  of  tlia  surrogate'a  court,  in  like  manner  as  if  the  aul*j>l^ 
done  or  taken  by,  before,  or  by  authority  of  the  surrogate  of  tltavMlIrl 
and  the  officer  or  person  so  acting,  or  tbe  clcik  of  tbe  surrogate**  (MA 

I    nuBt  sign  the  ceniSouta of  probate  and  any  ieiv =  ... .  >    ....  — .  — 

lify  tbe  record  lliur>«f  in  the  book. 


DUTIES,  JBTO.  %%  MV5-2498 

i.  A  surrogate  shall  not  be  counsel,  solioitor,  or  attorney,  in  a 
n  or  special  proceeding,  for  or  against  any  executor,  administrator, 
f  administrator,  testamentary  trustee,  guardian,  or  infant,  over 
wiioee  estate  or  accounts,  he  could  have  any  jurisdiction  by  law. 
1893.]  The  sturogate  of  the  coanty  of  Monroe  shall  not  act 
)  or  praotioe  as  attorney  or  counsellor  in  any  court  of  record 
ite. 

h  In  addition  to  his  general  disqualifications  as  a  judicial  ofiBcer, 
be  is  disqualified  from  acting  upon  an  application  for  probate,  or 
I  testamentary,  or  letters  of  administration,  in  each  of  the  follow- 

» 

K 

nre  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next  of  kin  to  the 

or  a  devisee  or  legatee  of  any  part  of  the  estate. 

»re  he  is  a  subscribing  witness,  or  is  necessarily  examined  or  to  be 

as  a  witness,  to  any  written  or  nuncupative  will. 

sre  he  is  named  as  executor,  trustee,  or  guardian,  in  any  will,  or 

[>pointment,  involved  in  the  matter. 

K  An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
ation,  established  by  special  provision  of  law,  other  than  one  of 
merated  in  the  last  section,  is  waived  by  an  adult  party  to  a  spe- 
eding before  him,  unless  it  is  taken  at  or  before  the  joinder  of 
hat  party ;  or,  where  an  issue  in  writing  is  not  framed,  at  or 
)  submission  of  the  matter  or  question  to  the  surrogate. 

\,  Each  surrogate  must  provide  and  keep  the  following  books  : 
cord-book  of  wills,  in  which  must  be  recorded,  at  length,  every 
red  by  law  to  be  recorded  in  his  office,  with  the  decree  admitting 
&te,  and  also,  if  the  probate  is  not  contested,  the  praof  taken 
I. 

K)ord-book  of  letters  testamentary  and  letters  of  administration,  ia 
St  be  recorded  all  such  letters,  issued  out  of  his  court. 
!Cord-book,  in  which  must  be  recorded  every  decree,  whereby  the 
f  an  executor,  administrator,  trustee,  or  guardian  is  settled. 
>ok,  containing  a  minute  of  every  paper  filed,  oi*  other  proceeding 
ating  to  the  disposition  of  the  real  property  of  it  decedent,  and  a 
every  order  or  decree,  made  thereupon ;  with  a  memorandum  of 
)rt  made,  and  other  proceeding  taken,  founded  upon  a  decree  for 
■position. 

)ok,  containing  a  record  of  every  decree  or  order,  the  record  of 
lot  required  by  this  section  to  be  kept  elsewhere ;  together  with  a 
lum  of  each  execution  issued,  and  of  the  satisfaction  of  each 
lorded  therein. 

)ok,  in  which  must  be  recorded  all  letters  of  guardianship,  issued 
court. 

K>k  of  fees  and  disbursements,  in  which  must  be  entered,  by  items, 
larged  or  received  by  him  for  services  or  expenses,  and  all  dis. 
bs  made  or  incurred  by  him,  which  are  chargeable  against  those 
I  the  county. 
>en8e  of  providing  the  books  specified  in  this  section  is  a  county 
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g  2499.  To  ench  of  the  books,  kept  as  prescribed  io  the  iMt  Mtttaa. 
mnat  be  attatlied  an  nlphdbetical  indei,  refumng  to  the  page  of  the  IhuIi, 
vliere  ciiuli  sub^det  nmj  be  touDfl.  The  surrogate  may  keep  two  orn  ~ 
[books,  for  a  furllier  division  of  Che  Bubjeuta  specilied  in  either  eabdiri 
rof  the  last  seccioD ;  m  nhicb  aee,  he  taQxt  beep  a  sepaii^e  iodei  M  ( 
t  set  of  bopka.  Each  decree,  revoking  Clie  probate  of  a  <riU,  or  rert^ugor 
r  otberwiae  affecting  letters  IMtanienlary,  letwrs  of  ai"" 

of  RuardiuiBhip,  or  Euependliig  or  removing  a  teatameulary  truUM.  u 
modifjing  or  otbei^iiw  affecting  an j  otbur  dccrue,  muaC  be  plainly  nolal  >l 
the  end  or  in  the  margiu  of  the  recorij  of  the  will,  letters,  or  origin^  deonx, 
with  a  ri-foi'ence  to  the  book  and  page  where  the  subsequent  decree  b 
reuorded.  The  books,  kept  aa  preai:cil>ed  in  the  last  section,  appBruiow 
the  sarrogate's  office,  snd  must  be  open,  at  all  reMooable  times,  in  Ibi 
inspeotioQ  of  an;  person. 

5  2500.  {am'd  18i)3].     The  aurroKate  must  oarefally  file  snd  pre- 
serve  in  liisoffiee  every  iiepositi on,  i^davit,  petition,  report,  a 
voucher,  or  othjr  piipur  reliiting  to  any  proneeding  in  his  oon 


bonds  required  to  be  filed  with  the  sarrogate  o. 

proved  or  acknowledged  as  daeda  ate  required  bylaw  to  bspnmd 
or  acknowledge  i. 

§3501.  [om'dl893].  If  the  inventory  o(  personal  propertjol* 
tsHtator  orintestato,  filed  in  the  offioe  of  the  Bnrrogate,  doecnotsl 
ceod  the  snm  of  one  thDnt^und  dollars,  no  teea  for  ooy  services  dOH 
or  performed  by  the  surrogate  sliall  be  charged  to  or  received  tKn 
the  exeontor  or  administrator.  If  the  petilionfor  letters  tefltaniBnUff 
or  of  administration  shall  all^e  that  in  the  belief  of  the  petitinMT 
tlie  inventory  will  not  exceed  KQoh  amoant,  no  tees  shall  bo  ncaini 
until  it  appears  from  tlie  inventory  when  filed  that  the  personal pnf- 
erty  does  not  exceed  that  Bum,  On  the  appointment  of  a  goatdin. 
if  It  appears  that  the  applicwtion  is  made  for  the  purpose  of  enablinft 
the  minor  to  receive  bounty,  arrears  of  pay  or  prize  money,  or  pU' 
sion  due,  or  other  dues  or  gratuity  from  the  federal  or  alate  govsiB' 
ment,  for  the  services  of  the  parents  or  brother  of  snch  rainorintta 
military  or  naval  service  of  the  United  States,  no  fees  shall  beebasei 
or  reoeiTed.  The  aurrogat*  of  each  county,  except  New  York,  atM 
own  expense,  must  make  a  report  to  the  board  of  Bupervisors  of  U 
oounty,  on  the  first  day  of  each  annual  meeting  thereof,  coulaliUDgi 
veriQed  statement  of  tul  fees  received  or  charged  by  bim  for  serviM 
or  expenses  since  the  last  report,  und  of  all  lUabarsementBchargwbl* 
against  the  aame,  or  to  the  oounty,  stating  particularly  each  itrai' 
thereof. 
§  3B02.  Repented  Laws  1B84.  ch.  530,  §  11. 

g2g03.  Aaurroguto  who  uUiuitslu  probate  the  will  of  apeiBOILwM 
was  uot  a  rcsiiieut  of  the  Stale  ut  the  time  of  hia  death;  or  gran t«ongllll| 
orapdUsrylutlcrstostamenlary  upouBuqh  a  will,  orociginiiloi — ■*■ 
lary  letters  of  ad  mini  strati  <m  upon  the  estate  of  such  a  person :  . 
iriUiln  tea  dnya  thereafter,  traoamit  lo  the  seem tary  of  Slate,  to  baffli 
In  hia  office,  a  ccrKfled  cipy  of  the  will  or  letters.    Tbe  surrogWifi 


;' 
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laking  the  copy,  and  the  expenses  of  transmisiiion,  must  be  au- 
.  by  the  comptroller,  and  paid  ont  of  the  treasury  npon  his 
int 

.    ABTIGLE  THIRD. 

Glbbks  ;  Stbnoobaphebs  ;  miboeliiAneotts  PaovisiONa. 

.  Surrogate's  court  ;   when   to  surrogate's  court  of  Kings 

open.  county. 

.  When  surrogate  to  attend.  $  2511.  Surrogate  liable    for  clerk's 

.  When  and  where  court  held  by  acts. 

county  judge.  2512.  Stenographer  for  surrogate's 

.  Seal.  courts   in  New  York    and 

.  C9erks  in  surrogate's  office.  Kings. 

.  Clerkof  surrogate's  court;  how  2513.  Id.;  in  other  counties. 

appointed;  nis  powers.  2514.  Definition  of  expressions  used 

'.  Additional  powers  of  clerk  of  in  this  chapter. 

1604.  [Am^dlSSS].    The  surrogate's  court  is  always  open  for  the  tran-  ^ 

n  of  any  business,  within  its  powers  and  jurisdiction.    The  surrogates  of  / 

ity  and  county  of  New  York,  from  time  to  time  must  appoint,  and  may 
the  times  of  holding  terms  of  that  court  for  the  trial  of  probate  proceeu- 
od  for  the  hearing  of  motions  and  other  chamber  business.  They  must 
cibe  the  duration  of  such  terms,  and  ass^  the  surrogate  to  preside  and 
lat  the  terms  so  appointed.  In  case  of  the  inability  of  a  surrogate  of 
sounty  to  preside  or  attend,  the  other  surrogate  may  preside  or  attend 

place.  Twoor  more. terms  of  the  surrogate's  court  may  be  appointed 
UBld  at  the  same  time.  The  term  of  that  court  held  at  chambers  shall 
leof  all  business  except  contested  probate  proceedings;  all  contested 
te  proceedings  shall  be  disposed  of  at  the  trial  term.  An  appointment 
be  published  m  two  newspapers  published  in  the  city  of  New  York  dur- 

befcnre  the  first  week  in  Januai^  in  each  year;  except  that  the  sunro- 
of that  county  may,  by  notice  to  be  published  in  two  newspapers  in  the 
f  New  York  for  at  least  five  days,  appoint  the  time  for  holdmg  cham- 
■nd  trial  terms  during  the  year  eighteen  hundred  and  ninety-three.  All 
ywers  ocmferred  bylaw  upon  the  surrogate  of  the  city  and  county  of 
York  may  be  exercised  by  either  of  the  surrogates  of  said  city  and 

7- 

t606.  [am'd  1881, 1892.]    The  surrogate  must,  unless  prevented 

ckness  or  other  unavoidable  casualty,  attend  at  his  office  on 

lay  of  each  week,  except  during  the  month  of  August,  or  where 

lay  te  a  public  holiday,  on  the  following  Tuesday,  to  execute  the 

irs  conferred  and  the  duties  imposed  upon  him.    But  the  sur- 

e  of  any  county  may,  by  an  instrument  in  writing,  under  his 

,  filed  m  the  office  of  the  clerk  of  the  county  at  least  twenty 

before  the  first  day  of  January  in  any  year,  desi^ate  a  day  of 

reek,  other  than  Monday,  on  which  he  will  attend  at  his  office, 

nonth  other  than  August,  during  which  he  will  be  absent  there- 

,  or  both,  during  that  year;  and  where  the  county  judge  is  also 

gate,  he  is  not  required  to  attend  at  his  office  on  any  day  when 

ounty  court  or  the  court  of  sessions  is  sitting.     The  surrogate 

also  execute  the  duties  of  his  office  at  such  other  times  and 

8,  within  his  county,  as  the  public  convenience  requires.    The 

gate  may  sign  decrees,  letters  testamentary  of  administration 

piturdianship,  and  orders  during  the  month  of  August  or  such 

month  as  he  shall  designate  for  his  vacation,  wherever  he  shall 

fising  such  vacation  within  the  State. 

606.  The  surrogate's  court,  in  a  county  where  the  county  \\]i^%i&  \%  «2kM^ 
jate,  may  be  held  at  the  time  and  place  at  which  ihe  covxnV}  liowtX.  \% 
Mnd,  in  that  case,  the  order  of  business  of  the  county  coutt^MXxft  c«v«\» 
HW0,  mad  the  Burrogate'B  court;  ia  under  the  dlTeetioii  oi  tVi'ft  coxsaXl 


1  seal,  of  which  the  uuirapi 

fi  2608.  E«ch  Burrogfllo  mnj  appoict,  Bnd  at  pleasure  remove,  u 
derka  for  bis  office,  to  be  paid  by  the  iiiuuty,  ita  the  board  oF  eapet 
of  bis  cimutj,  or,  !□  tbe  citj  ind  oomitj  of  New  York,  tha  board  of 
meo,  authorize  biia  eo  lu  appoint.  Tlia  bonrd  «f  eaperriBora  or  tbe 
of  aldermen,  a»  the  case  requires,  must  fix  tlio  compensation  of  UiB  cl 
cierks  bo  appointed  ;  and  mny  iiuthwize  them,  or  either  of  thnm,  to  n 
for  their  or  hia  own  use,  the  legal  fees  for  inaltiiig  copies  of  any  rao 
paper  in  the  office  ot  the  surrogate.  A  surrogate  ma;  appoint,  and  at 
are  rfimora,  as  manr  addilional  clerka,  to  be  paid  br  Um,  aa  ba  < 

3  2609.  A  surrogate  ma;,  by  a  nritten  order,  Bled  and  raoordwl 
office,  and  nhicb  he  may,  in  like  manner,  revuke  at  pliaisure,  appMnt  ■ 
ampluyed  iu  hia  office  tu  be  tbe  clerk  of  the  aurriigate'a  court,  lit 
io  appointed  miiy  eierciae  I'oUcurreDlly  with  the  surri^ate  the  fi>H 
|)Owera  of  the  eurrogate: 

I.  Ee  Diiiy  certify  and  sign  as  clerk  of  the  conrt  auy  of  the  KM 
the  court,  including  the  certificate  apecilied  in  section  two  thootal 
hundred  and  ureuty-uine  of  this  act,  and  the  records  and  papers  spe^ 
BubdiTlsion  ninth  of  section  two  thousand  four  hundred  and  mghtjA 

i.  He  may  iesue  any  maodate,  to  which  a  party  ia  entitled  aa  of  < 
either  unconditionally,  or  upon  tbe  filing  of  any  paper  ;  and  may al 
clerk  of  llio  court,  und  affix  the  seal  of  tbe  court  to,  any  letters  or  ml 
iasued  from  tbe  court. 

9.  He  may  uerti(y,in  the  maoDer  prescribed  by  iibnpter  ninth  of  111 
a  copy  of  aay  paper,  required  or  permitted  by  ]■»  to  be  filed  or  reow 
iIm  Burrogaie's  ufflce. 

4.  He  may  adjourn  to  a  definite  time,  not  eiceediog  thirty  dajt,  aa, 
%tt,  when  the  siirro|;ate  ia  absent  from  his  office,  or  unable,  by  tta 
other  engagemeots,  iv  attend  to  the  Same. 

I.  He  may  take  llie  Bcknovrledgmeot  or  proof  of  any  inibrammt, 
uaed  or  filed  in  the  court  of  which  be  is  clerk. 

The  surrogate  may  probibit-tha  clerk  from  eiercising  any  power  n 
Id  this  section,  but  the  prohibition  does  not  afTeotthe  TalHi^tttanf 
tbe  clerk  done  in  disrc^rd  of  the  prohibition. 

{Added  1893.;[  The  olerk  or  other  person  emplnjed  in  any  mJ 
in  a  etimigate's  office,  shall  not  act  ae  appraiser,  hs  attomof  nf' 
sel,  Di  aa  referee,  or  ypecial  guardian,  in  any  matter  bafiato  tb 
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I2610.  [am'd  1803,  1804].  Tho  clerk  of  tho  surrogate's  court,  in 
ndition  to  the  powers  enumoratod  in  section  twenty-five  hun- 
Ired  and   nine,  may    exercise,   concurrently    with   tho   surrogcate   of 

iha  ooonty,  the  following  powers  of  the  surrogate:  On  the  return  of 

idtation  issned  from  such  surrogate's  court  on  a  petition  for  the 

probate  of  a  will,  where  no  objection  to  the  same  is  filed;  or,  where 

lU  the  persons  entitled  to  be  cited,  sign  and  verify  the  petition,  or 

penonally,  or  by  attorney,  appear  on  the  probate  thereof,  oause  the 

ffitnesses  to  the  will  to  be  examined  before  him.    Such  examinations 

DiiiBt  be  reduced  to  writing,  and  for  such  purpose,  he  is  hereby  au- 

dunised  to  administer  and  certify  oaths  and  affirmations  in  such 

mm  in  the  same  manner  and  with  the  same  effect  as  if  administered 

md  certified  by  the  surrogate, 

62611.  [otn'd  1893].  A  surrogate  hereafter  elected  or  appointed, 
ad  the  sureties  on  his  official  bond,  are  liable  for  any  act  of  the  clerk 
if  the  surrogate's  court  in  the  discharge  of  his  official  duties,  during 
ks  Buzrogato's  term  of  office,  as  if  the  act  was  performed  by  the 
mogate.  The  surro^te  may  take  security  from  the  clerk,  to  indem- 
jUj  him  against  the  Lability  created  by  this  section. 

$  8612.  The  surrogate  of  each  of  tho  counties  of  New  York  and 
Ehigs  must  appoint,  and  may,  for  cause,  remove,  a  stenographer  for 
is  oourt,  who  is  entitled  to  a  salary  fixed  by  law,  and  to  be  paid  as 
iia  salaries  of  clerks  in  the  surrogate's  office  are  paid.  i 

§  2618.  [am*d  1893].  The  surrogate  of  each  county,  except  New  V 
link  and  Kings,  may,  in  his  discretion,  appoint,  and  at  pleasure  re- 
Lore,  a  stenographer  for  his  court,  who  shall  be  paid  a  reasonable 
nnpensation,  certified  by  the  surrogate,  in  every  case  in  which  he 
ikes  notes  of  testimony.  Such  compensation  is  part  of  the  costs  of 
ie  proceedings.  The  stenographer  of  the  surrogate's  court  of  the 
nmty  of  Albany  shall  receive  a  salary,  to  be  fixed  by  the  surrogate, 
o(  exceeding  twelve  hundred  dollars  per  annum,  and  shall  deliver 
>ihe  surrogate  of  the  county  a  full  copy  of  all  minutes  taken  by  him; 
id  on  the  receipt  of  his  fees,  not  exceeding  three  cents  per  folio,  a 
ke  copy  to  the  party,  or  each  of  the  parties,  to  the  proceeding  in 
kieh  the  minutes  were  taken.  When  not  actually  engaged  in  the 
isoharge  of  his  duties  as  stenographer,  he  shall  perform  such  clerical 
oties  in  connection  with  the  surrogate's  court  as  the  surrogate  di- 
Ksfcs.  The  stenographer  for  the  surrogate's  court  of  the  county  of 
rie  shall  be  entitled  to  a  salary,  to  be  fixed  by  the  surrogate,  not 
cceeding  nine  hundred  dollars  a  year,  to  be  paid  as  the  salary  of  the 
erk  of  the  surrogate's  court  is  paid. 

§  2614.  In  construing  the  provisions  of  this  chapter,  the  following  rules 
list  be  observed,  except  where  a  contrary  intent  is  expressly  declared  in 
e  provisions  to  be  construed,  or  plainly  apparent  from  the  context  there* 

• 

1.  The  word,  *'  intestate,"  signifies  a  person  who  died  without  leaving  a 
Jid  will ;  but  where  it  is  used  with  respect  to  particular  property ^  \1%\|^^ 
■  a  person  who  died  without  effectually  disposing  of  that  ^lo^^Vf  \v)  nVfik^       1 
^therbe  left  b  will  or  doL  ' 
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5.  The  ward,  "  Haaets,"  BigniBce  personHl  property  appU 
oeal  of  the  dtlite  of  li  decwien'. 

3.  The  word,  "  debts,"  invludcs  every  cl:iitn  and  deman^ 
judgment  for  a  Hum  of  monsy,  or  ciircclmg  Ihf  pujident  of  m 
reootered  in  3D  uulion;  and  ibe  word,  "creditor,"  iDcladea  e 
luiTine  such  a.  claim  or  demnnd. 

4.  The  word,  "  will,"  sigotfies  a  laat  will  and  testament,  end  inel 
the  codidia  to  a  will. 

G.  The  eipression,  "  letters  of  BdroiQistfation,"  iocludei  letters  ol 
rar;  administration. 

6.  Ttie  expreeaioD,  "  leatamentBry  tntsteo,"  includes  every  person 
*n  executor,  an  admlnietrator  with  tlie  will  aoneieil,  or  a  goardian 
designated  by  a  will,  or  by  aoy  competent  authority,  to  eiMUle 
created  by  a  will ;  and  it  includea  saob  an  eieculor  or  admintetratoi 
he  is  acting  in  the  eiecutioo  of  a  truat  created  by  Ihe  will,  which  ii 
able  frota  his  funetiona  as  eiecutor  or  administrator, 

7.  Tlie  word,  "  eurrogate,"  wtiere  it  is  ased  in  the  text,  or  in  a 
Dndertaking,  j^veo  pursuant  to  any  proiisioo  of  this  chapter,  inclild 
officer  or  oourl  vested  by  law  with  the  funetiona  of  surrogate. 

B.  The  expreseloD,  "judicial  settlement,"  where  It  is  applier 
aecooDt,  Ugnifes  ■  deirree  of  a  so rrogate's  court,  whereby  the  am 
made  oonclasive  upon  the  parties  to  the  speuial  proceeding,  either 
purposes,  or  for  certain  purpoBi>a  speciSed  ia  the  atatute  ;  and  an 
thus  made  conclusive  ia  aaid  to  be  "  judicially  lettled." 

>.  The  expression,  "  intermediate  acmant,"  denolea  an  accoual 
the  Burrogale'a  Sffice,  for  the  purpose  of  discloaing  the  acts  of  thi 
aucounting,  and  the  condition  of  tlie  estate  or  fund  in  hia  hand*, 
made  the  aubject  of  a  judiiaal  aettlement. 

10.  The  eipresaioD,  "  apon  the  retnra  of  a  citation,"  where  it  il 
a  prOTision  raquiring  bd  act  to  be  done  in  the  surrogate's  court,  n 
the  time  and  place  at  which  the  citation  is  returnable,  or  to  whidt  I 
ing  ia  adjouroed  1  includes  n  supplemental  citation,  iaaued  to  M 
party  who  ought  to  be,  but  has  not  been  cited ;  and  implies  thai 
dwng  the  act  specified,  due  proof  must  be  made,  that  all  pereou  i 
to  be  cited  hare  been  duly  cited. 

1 1.  The  eipreasion,  "  person  interested,"  where  it  it  need  in  Ml 
with  an  setate  or  a  fund,  includes  every  person  entitled,  either  al 
•r  contingently,  to  share  in  the  estate  or  the  proceeds  thereof,  4 
fund,  as  husband,  wife,  legatee,  ncit  of  bin,  heir,  devisee,  assignee, 
or  otherwise,  except  as  a  creditor.  Where  a  provision  of  this  cbij 
scribes  that  a  person  interested  may  object  to  an  appointment,  or  m 
for  au  ioTeotory,  aa  account,  or  increased  security,  un  allegallM 
interest,  duly  verified,  suffices,  although  his  interest  is  dispnted;  n 
has  been  eicluded  by  a  judgment,  decree,  or  other  final  detennlnit 
DO  appeal  therefrom  is  pending. 

IS.  The  term,  "  next  of  kin,"  includes  sll  those  entitled,  under  & 
ioDS  of  law  relating  to  the  dialribution  of  personal  property,  to  alitl 
utibequeathed  residue  of  Ihe  assets  of  a  decedent  after  payment  < 
and  expenses,  other  than  a  sarviiing  husband  or  wife. 

18.  The  eipresaiou.  "  real  property,"  includes  every  estate,  litM 
tight,  legal  or  equitable,  in  lands,  tenouieuta.  or  hereditament  a,  elci 
which  are  determined  or  eitinguisbed  by  the  death  of  a  perwm  i 
^oswesed  tfaei^eof,  or  in  auymanner  entitled  thereto,  ai  '  "' — 

<t«  deeland  by  law  to  be  asseU.    T\vb  iitit&,  "- Vdaer 
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xrtj,  as  defined  in  this  subdiyfsion,  descended  as  prescribed  bj^  law. 
expTession,  "personal  property,"  signifies  every  kind  of  property, 
ih  survives  a  decedent,  other  than  real  property  as  defined  in  this  sub- 
don,  and  includes  a  right  of  action  conferred  by  special  statutory  pro- 
ni  upon  an  executor  or  administrator. 

TITLE  II. 

fitumt  relating  generally  to  the  proeeedinge  in  eurrogaiee*  eourtgy  and  to 

appeals  from  those  courts. 

mm  1.  Frocesia,  and  service  thereof ;  appearance,  and  Joinder  of  issae  ;  mi^ 
cellaneoue  regolations  of  practice. 
S.  Hewing  ;  inclndiDc;  trial  by  fary  an4  reference. 
8.  Decrees  and  orders  ;  and  the  enforcement  thereof.    Costs  and  fees. 

4.  Appeal. 

5.  ProYlsions  relating;  generally  to  letters ;  and  generally  to  ezecntors, 

adminlstratora,  guardians,  and  testamentary  tnutees. 

ARTICLE  FIRST. 

3I8B,  AND  SXBTIOE  THBRKOF ;   APPKARANCK,  AHA  JoiNDKR  OF  ISSUI ;   MIS- 
OBLLANXOnS  RXGCLATIONS  OF  PraOTIOX. 

5.  Process ;  how  executed  and  re-       §  2587.  Id. ;   upon  infant,  etc. ;    addi- 

tamable.  tionai  requirement  in  certain 

6.  Proceedings  to  be  commenced  cases. 

by  citation.  8528.  Appearance  ;    how     made,  and 

7.  Id.;  within  the  statute  of  limi-  effect  thereof . 

tatione.  2529.  Surroerate's  son  not  to  practice 

S.  Persons   constitnlins  a  class  ;  before  him. 

when  to   be  cited ;   citation  2590.  Special  goardlan ;  when  to  b<« 

when  some  are  unknown.  appointed. 

!).  Contents  of  citation.  9581.  Notice  of  proceedings   to  ap- 

X  Citation  ;    how  served    within  point  special  guardian. 

the  State.  2582.  Proof   of    service  of  citation, 

I.  Substitute  for  personal  service  subpcsna,  etc 

apon  a  resident.  2538.  Written  pleadings   may  be  re- 

l  Service  by  publication,  etc.  quired. 

L  Id. ;   upon    persons   unicnown,  2534.  Yeriflcation  thereof. 

etc.  2535, 2536.  Publication  of  citotien,  etc. 

L  Order  ;   when  and  how  made ;  2587.  Money    paid    into    court    and 

contents  thereof.  securities    taken,    how    dis- 

l  What  time  required  for  delivery  poaed  of. 

of  copy,  etc.  2588.  Certain  provisions  made  applic- 

I.  Service  upon  a  corporation,  in-  able  to  proceedings  in  surro- 

fant,  lunatic,  etc.  gate^s  court. 

2616.  A  citation  or  other  mandate  of  a  surrogate's  court  must,  except 
e  it  is  otherwise  specially  prescribed  by  law,  be  made  returnable  before 
urrogate  from  whose  court  it  was  issued,  and  may  be  served  or  executed 
y  county.  A  warrant  of  attachment  must  be  directed  to  the  sheriff  of 
inrrogate's  county ;  who  may  execute  it  in  any  county,  and  must  con- 
be  person  arrested  to  the  place  where  it  is  returnable. 

2616.  Except  in  a  case  where  it  Is  otherwise  specially  prescribed  by 
a  special  proceeding  in  a  surrogate's  court  must  be  commenced  by  the 
se  of  a  citation,  issued  upon  the  presentation  of  a  petition.  But  upon 
»resentation  of  the  petition,  the  court  acquires  jurisdiction  to  do  any 
rbich  may  be  done  before  actual  service  of  the  citation. 

2617.  The  presentation  of  a  petition  is  deemed  the  commencement  of 
cial  proceeding,  within  the  meaning  of  any  provision  of  this  act,  which 
)  the  time  for  the  commencement  thereof.  But  in  orde**  to  entitle  the 
oner  to  the  benefit  of  this  section,  a  citation,  issued  upon  the  presenta- 
>f  the  petition,  must,  within  sixty  days  thereafter,  be  served^  as  ^t« 
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jointlj  liable,  oroUierwiBO  uoiied  in  interest;  o<;  withi 

SnC  publiuutloQ  ihereof  must  be  mude,  purHuunt  to  an  order  made  u  f» 

BQiibed  in  eat-tioa  two  thonsHtid  fire  hundred  aa  twent j-tvo  of  Uua  iCt, 

g  2518.  Where  it  is  prescribed,  io  an;  provisioQ  of  tbiB  chapter,  lb 
peUliou  must   praj   tbat  a  perEOD,  or  tbat  creiiitors,  Deit  u(  kin,  Imi) 
heire,  derieees,  or  other  persons  uousliluling  u  olasa,  may  be  ciied  uir 
purpOlie,  all  those  persons  are  neccasarv  parties  to  the  special   pcOMwdi^ 
Where  perEoaa  to  be  cited  conslitule  a  class,  the  petitioner  must  aM  (on^ 
in  an  Siffidnvit,  the  name  of  eaoh  ol  tbeic,  ualess  the  name,  or  part  of  M 
uBiDB,  o(  one  or  more  ot  tbem  cBQiiot,  aflor  diligent  inquir;,  be  aacuMiMl 
by  him  ;  in  which  lase,  thai  laet  must  be  sot  lorth,  and  Ibe  eurrogate  ini^r 
thereupon,  inquire  into  the  matter.     For  Ihe  purpose  of  the  ii"  '^  ■" 
jany,  in  his  discretion,  issue  a  EubpCBiis,  requlrina  anj  person  ' 
before  him  to  testif;  respecting  tbe  mutter.     If  he  is  sattsfied,  upoo  Alt 
all^ations  of  the  petitioner,  or  after  making  the  inquiry,  tbut  the  n        ' 
one  or  more  of  the  persons  lo  be  cited,  cannot  be  ascerlained  wilh 
able  diligence,  Ihe  citation  ms}'  be  direRed  to  that  person  or  those  f 
by  a  general  designation,  showing  his,  her,  or  tfaeit  conneotiou  wilti  ttf 
deoedent,  or  interest  m   the  property  or  matter  Id  question ;  or  othm  "" 
snffidentlj  identifjing  Ihe  person  or  persuns  intended.     A  citation, 
directed,  baa  the  same  force  aud  efiact,  as  if  it  itaa  directed  to  the  pi 
or  persons  intended,  by  their  names ;  and  where  Ihe  person  or  penoi 
intended  are  duly  cited,  in  ani  manner  prescribed  by  law,  the  decree  t 
them,  as  if  they  were  named  thereb,     A  petition,  duly  verified,  is  dw 
an  tiffidavit,  within  the  meaning  of  tills  section. 

g  2519>  A  citation  must  be  made  returnable  upon  a  day  certain,  d 
Dated  therein,  not  more  than  four  months  after  the  date  thereof;  and  i 
specify  whose  estate  or  what  subject-matter  is  in  question.     The  baw 
all  the  persons  to  bo  cited,  as  far  Bs  they  oan  be  ascertained,  mastbteiD* 
tained  in  the  oilntlon.     Where  the  name,  or  part  of  the  name,  of  eUhvrf 
Ibem  cannot  be  ascertained,  that  fact  must  be  stated  in  tbe  citatiol). 

g  2620.  Except  where  special  provision  is  otherwise  made  by  taw,  I 
Tice  of  a  citation,  within  tbe  Stale,  must  lie  made  upon  an  adult  penM 
an  infant  of  tbe  age  of  fourteen  years  or   upwards,  by  deliTering  *  e  _ 
thereof  to  the  person  to  tie  served,'  or  by  leaving  a  copy  at  his  reaidwMbi! 
the  place  where  he  sojourns,  with  a  person  of  suitable  age  and    ' 
under  such  circumstances,  tliut  (he  surrogate  has  good  rensoi 
that  the  copy  came  to  his  knowledge,  in  time  for  him  to  atteuJ  at 
day.     A  citation  must  l>e  bo  served,  if  wilbin  the  county  of  the 
or  an  adjoining  county,  at  least  eight  days  before  the  return  di  , 
if  in  any  other  county,  at  least  fifteen  days  before  the  return  day; 
In  either  case,  the  person  served,  being  au  adult, 
auents  in  writing  to  a  service  within  a  shorter  time.   Any  person, 
a  party  lo  the  special  proceeding,  may  serve  a  citation. 

§  2621-  Where  it  appears,  by  affidavit,  to  the  satisfaction  of  1 
gate  from  whose  court  a  citation  iaaued,  that  proper  and  diligent 
been  made  to  serve  it  upoik  a.  resident  of  the  State,  as  prcauitied  1 
Mction;  md  that  the  person  to  be  served  cannot  be  found,  or, . 
that  he  evades  service,  so  that  it  cannot  be  made;  the  surrogate  mif ' 
an  orde^  directing  that  service  thereof  be  mitdu,  as  prescribed  t«r 
fomr  hundred  and  tViiity-sii  ut  ^\twA;  n.ai^\V«  v^^^i^i^" 
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II  9i  Mctioii  four  huBdred  and  thirty-aeren  «f  this  act,  relating  to  the  aer- 
ee  of  a  snmmons,  apply  to  the  eerrioe  of  a  citation,  pursuant  to  an  order 
ide  as  prescribed  in  this  section. 

§  2622.  The  surrogate,  from  whose  court  a  citation  is  irsued,  may  make 

I  order,  directing  the  service  thereof  without  the  State,  or  by  publication, 

either  of  the  following  cases : 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  o  *  upon  a  person 

ho  !s  not  a  resident  of  the  State. 

1  Where  the  person  to  be  served,  being  a  resident  of  the  State,  has 

iparted  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the 

rvice  of  process. 

3.  [«n'^  1881,]  Where  the  person  to  be  served,  whether  an  adult  or  an 
luit|  is  a  resident  of  the  State,  but  is  temporarily  absent  thert  from. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State,  or  a  domestic 
irporation,  and  an  attempt  was  made  to  serve  a  citation,  issued  from  the 
me  surrogate's  oourt,  upon  the  presentation  of  the  same  petiticn,  before 
«  expiration  of  the  limitation  applicable  to  the  enforcement  of  th^  claim 
it  foith  in  the  petition,  as  fixed  in  chapter  fourth  of  this  aot ;  aud  the 
aitation  would  have  expired,  within  sixty  days  next  preceding  the  applioa- 
01  for  the  order,  if  the  time  had  not  been  extended  by  the  attempt  to 
mre  the  citation. 

S  2623.  The  surrogate  may  also  make  an  order,  directug  the  service  of 
citation  without  the  State,  or  by  publication,  in  either  of  the  following 


1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by  his  full  name 
r  part  of  his  name,  where  the  surrogate  is  satisfied,  by  affidavit,  that  the 
wideDce  of  that  party  cannot,  after  diligent  inquiry,  be  ascertaincKl  by  the 
BtitioDer. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  legatees,  heirs  devi- 
Mi,  or  other  persons  included  in  a  class,  to  whom  a  citation  has  beta 
incted,  designating  them  by  a  general  description,  as  prescribed  in  this 
rtide. 

§262^  [am'J  1881.]    Where  an  order,  directing  the  service  of  a  cits 
ion  witibout  the  State,  or  by  publication,  is  made  as  presoribed,  in  either  v 
be  last  two  sections,  the  party  applying  therefor  must  produce  proof,  b 
Bdavit  or  otherwise,  to  the  satisfaction  of  the  surrogate,  that  the  case  i 
Be  of  those  specified  in  those  sections.     The  order  must  direct  that  service 
f  the  citation,  upon  the  person  named  or  described  in  the  order  be  mad 
f  publication  of  the  citation  in  two  newspapers,  designated  as  prescriber 
ibis  article,  for  a  specified  time,  which  the  surrogate  deems  reasonable 
t  less  than  once  in  each  of  six  successive  weeks  ;  or,  at  the  option  of  thi 
titioner,  by  delivering  a  copy  of  the  citation,  without  the  State,  to  eacl 
(Son  60  named  or  described,  in  person,  and  if  the  person  to  be  served  it 
infant  under  the  age  of  fourteen  years,  also  the  person  with  whom  he  is 
burning,  or,  if  the  service  is  made  upon  a  corporation,  to  an  officer  there 
specified  in  section  four  hundred  and  thirty-one  or  four  hundred  an<? . 
rty-two  of  this  act.     It  must  also  contain  either  a  direction  that,  on  oi 
'ore  the  day  of  the  first  publication,  the  petitioner  deposit,  in  a  specified 
tt-oflice,  a  copy  of  the  citation  and  of  the  order,  contained  in  a  securely 
led  post-paid  wrapper,  directed  to  the  person  to  be  served,  at  a  place 
idfied  in  the  order,  and  if  the  person  to  be  served ^s  an  infant  under  the 
!  of  fourteen  years,  a  further  copy,  likewise  contained  in  a  securely  closed 
t-paid  wrapper,  directed  to  the  person  with  whom  sucb  \Tvf  ax\\.  \%  tMsr^ttir 


I 


y, 
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iag,  or,  a  nuemtot  thiit  the  Buirt^te,  b«mg  Bidafied,  b;  the  affldifil  ij^m 
wbi<:b  tb«  order  wms  granteii,  tliai  Che  petitioner  cuinat,  with  r  ~  ' 
diligence,  BBcertain  ■  place  oi  plscea  where  tbe  person  to  be  wn 
probubly  reMLte  ma^tcv  transmitted  ihruugh  llie  post-clfice,  diBpenaei  iritk  1 
the  depoiit  of  »nj  pnpers  therein, 

%  SG2&.  [arrt'd  1S82.1     Where  seniue  ia  D>ade  b.T  delivering  s  tefj«l  I 
tbe  eitutioD  witbont  the  Slate,  pursuant  to  an  order  iiiude  as  predorihaill   I 
the  laMBecliuD,  il  nniBt  be  made  if  within  the  Driited  Stiil«s,  at  leaul  ihlrt; 
day*,  it  withuui  Ihu  United  Suites,  at  least  fonr  daja,  before  the  retun'k; 
of  the  citation.    Pnior  of  pablication.  deposit  or  delivery  mar  ba  n 
preauribed  In  aecUon  fonr  buadreil  and  farty-foui-  of  this  nut. 

§  3526.  Service  of  a  citation  mu9t  be  mnde  upon  an  infant  milH  lb 
age  of  fourteen  years,  a  person  judieialiy  declared  to  be  inoompelul  U 
mriniige  Ilia  atFaira  by  reason  of  lunauy,  idiocy,  or  habitual  dmakenuM,  * 
B  i:orporatioD,  in  the  miinDer  prescribed  for  persaoal  eeriice  of  a  aomHtl 
upon  Buch  a  persoo,  or  upon  a  corporation,  in  article  firat  of  title  till  tf 
uhupter  fifth  of  this  act. 

g  2527.  Where  a  person,  cited  or  to  be  cited,  ia  an  infant  of  tbe  V 
of  fourteen  yoara  or  upwards,  or  wbeta  tbe  aurrogate  ban,  In  htao^lliM 
itasonable  grounda  to  believe,  that  a  person,  cited  or  to  ba  citBil,  Il  U 
habitual  druuitard,  or  for  any  cause  mentally  inca;utble  adequately  to 
teet  bis  rignta,  although  not  judidally  declared  to  be  incompeteiit  to  n 
bia  affaire,  the  tiurrognte  may,  hi  his  discretion,  with  or  without  an  *p. 
lioa  therefor,  and  in  the  interest  of  that  peruoB,  make  an  order  nqiliilnl 
that  a  copy  of  the  citation  be  delivered,  in  tiehalf  of  that  person,  lea  ftt- 
snn  designnted  in  tbe  order  ;  and  that  Eeirice  of  tbe  citation  shall  tut  tt 
deemed  complete  until  auch  delivery.  Where  the  person,  cited  or  H  *' 
dted,  ia  an  infant  under  tbe  age  of  fourteen  years,  or  a  person  jndy 
declared  to  be  incompetent  to  manage  bis  affairs,  by  reason  of  hill  . 
idiocy,  or  habitnni  drunkenness,  and  tiie  surrogate  baa  reuBoaablegniUB'll 
believe  that  theinioreai  of  the  person,  to  whom  a  copy  of  ibe  dtatloonl' 
delivered,  in  behalf  of  tbe  infant  or  incompetent  person,  ia  adven  '  "' 
o(  tbe  infant  or  incompetent  person,  or  that,  for  any  reason,  be  is 
person  to  protect  tbe  latter's  rights,  the  surrogate  may  likewise  m 
an  order;  and  as  a  part  thereof,  or  by  a  separflte  order,  made  in  llhstt- 
oer  nt  any  stage  of  the  proueedings,  be  may  appoint  a  special  guanliialt 
litem  Ui  conduct  the  proceedings  in  behaif  of  tbe  incompetent  ptnoi|li 
tbe  eidnsiDo  of  llie  committee,  and  with  the  same  powers,  snd  antaJwtM. 
liabililieB,  as  a  committee  of  the  property. 

g  2628.  lo  a  aurrot-ate'a  court,  a  party  of  full  af^e  may,  unleN  be  h<' 

-HI  Judicially  declared  lo  be  incompetent  to  manage  bis  affaii'S.  fKMoM 
defend  a  special  proceeding,  in  person  or  by  an  attorney  n(|«MT 
admitted  to  practice  In  the  tourta  of  record,  at  bia  election ;  eicept  II  • 
proceeding  to  punish  him  for  a  contempt,  or  where  he  is  required  lo  *p|  ~ 
in  person,  by  special  provision  of  law,  or  by  a  special  order  of  thi  M 
gate.  The  uppcaranoe  of  a  party,  against  whom  a  dtation  has  been  lM<i 
has  the  same  effect,  as  the  appearance  of  a  defendant,  in  an  aclion  ttn^ 
in  the  e upreme  court. 

§  2S29.  A  surrogate's  father  or  sou  shall  not  practice  or  beeenpkg*'* 
attorney  or  counsel,  in  any  case,  in  which  his  partner  or  clerk  ia  ^ivIiItW 
by  law  from  su  practicing,  or  being  employed. 

IfSCSO.  Whrne  «  patlj,  wto  \»  »  \nl.«nV4Q«  aot  awMrbfUi^ 
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iau ;  or  where  a  party,  who  is  a  lanatie,  idiot,  or  habitual  drmik' 
lot  appear  by  his  committee,  the  surrogate  must  appoint  a  corn- 
responsible  person,  to  appear  as  special  guardian  for  that  party, 
infant  appears  by  his  general  guardian,  or  where  a  lunatic,  idiot, 
1  drunkard,  appears  by  his  committee,  the  surrogate  must  inquire 
cts,  and  must,  in  like  manner,  appoint  a  special  guardian,  if  there 
md  to  suppose  that  the  interest  of  the  general  guardian  or  com- 
dverse  to  that  of  the  infant,  or  incompetent  person  ;  or  that,  for 
reason,  the  interests  of  the  latter  require  the  appointment  of  a 
irdian.  A  person  can  not  be  appointed  such  a  special  guardian, 
written  consent  is  filed,  at  or  before  the  time  of  entering  tht 
inting  him. 

Where  a  person,  other  than  the  infant,  or  the  committee  of  the 
it  person,  a]^lies  for  the  appointment  of  a  special  guardian,  ks 
in  the  last  section,  at  least  eight  days'  notice  of  the  application 
»rsoually  served  upon  the  infant,  or  incompetent  person,  if  he  is 
State,  and  also  upon  the  committee,  if  any,  in  like  nuumer  as  a 
required  by  law  to  be  served.  But  except  in  a  case  specified  in 
3f  this  chapter,  the  surrogate  may,  by  an  order  to  show  cause 
I  shorter  time,  and  direct  the  service  of  the  order  to  be  made  in 
iner  as  he  deems  proper.  The  application  may  be  made  at  the 
esenting  the  petition,  and,  in  that  case,  the  order  to  show  cause 
9  surrogate's  discretion,  accompany  the  citation. 

.  Proof  of  service  of  a  citation,  or  a  subpoena  issued  from  a  sur- 
urt,  must  be  made  in  the  manner  prescribed  by  law,  for  proof  of 
a  summons  issued  out  of  the  supreme  court,  ht  ^very  other  case, 
irvice  must  be  made  by  affidavit ;  or,  where  the  person  served  is 
)  and  not  incompetent,  by  a  written  admission  signed  by  him, 
ad  with  proof,  by  affidavit  or  otherwise,  of  the  genuineness  of 
tre. 

.  The  surrogate  may,  at  any  time,  require  a  party  to  file  a  written 
answer,  containing  a  plain  and  concise  statement  of  the  faets 
g  his  claim,  objection,  or  defence,  and  a  demand  of  the  decree, 
>ther  relief,  to  which  he  supposes  himself  to  be  entitled.  The 
may  require  the  petition  or  answer  to  be  verified,  and  a  copy 
be  served  upou  any  other  person  interested.  A  party  who  fails 
with  such  a  requirement  may  be  treated  as  a  party  in  default, 
lere  such  a  requirement  is  made,  or  in  a  case  where  a  written 
expressly  required  by  this  act,  a  petition,  or  the  answer  thereto, 
resented  orally ;  in  which  case,  the  substance  thereof  must  be 
the  records  of  the  courts. 

.  The  provisions  of  sections  five  hundred  and  twenty-three,  five 
id  twenty-four,  five  hundred  and  twenty-five,  and  five  hundred 
y-six  of  this  act  apply  to  a  verification  made  pursuant  to  this 
,d  to  the  petition  or  other  paper  so  verified,  where  they  can  be  so 
substance,  without  regard  to  the  form  of  the  proceeding. 

.  Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
provision,  directs  the  publication  of  a  citation,  notice^  or  other 
he  service  thereof  by  publication,  the  publication  must  be  made 
>aper  published  in  the  county.  The  surrogate  may,  also,  in  his 
direct  the  publication  thereof  in  any  other  newspaper  published 
e  er  another  oountj,  as  he  deems  proper,  lor  t\i«  pxavoaia  «\  ^n> 
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i-f  BOI.ica  to  the  peraoaa  iatended  to  be  served  or  notified.  I  f  no  mlfpljW 
m  published  in  tlie  cauntv,  tha  oitatluD,  nntice,  or  other  pilper,  iBlut  bt 
patiliBhed  in  the  newspaper  printed  «t  ADunj,  in  wliicll  legul  DOtiMiin 
required  b;  lair  lo  be  published. 

g  263G.  Id  either  of  the  fallowing  caaea,  »  citation,  noUoB,  M  otbtf 
fiaper,  directed  to  be  publialied  by  a  proTisiou  of  Ibis  chapter,  or  bf  u 
order  made  purauuit  to  aucb  a  proviaion,  muet,  in  addition  to  the  pui^lu* 
tioD  theceDt,  made  as  preaoribed  ia  the  Isst  section,  be  published  io  Ibe 
newspaper  printed  at  Albaaf,  in  nbicb  legul  natives  are  required  bj  Itw  u 
he  published : 

1  Where  the  special  proceeding  is  inatituted  in  the  (urroeate's  o«im  dI 
the  count;  of  New  York,  or  of  the  countj  of  Kings,  or  the  order  fof  flblt 
cation  il  made  by  the  HUrrogaW  of  either  of  Ihose  coun^ea. 

S.  Where  (he  special  proceeding  relates  to  the  entate  of  a  deosdlBit,  nd 
iha  order  directs  the  additional  publication  therein.  Such  a  directianiuf 
b«  gimi,  in  the  discretion  of  the  surrogate,  wbera  the  person  upon  vIimii 
Iht  service  ia  to  be  made,  or  to  whom  notice  is  to  be  given,  is  not  a  reaidenl 
ot  ihe  State.  But  where  it  nffirmiLtiietj  sppeara,  from  tbe  papers  npu 
which  the  order  is  granted,  or  from  the  papers  then  on  file  in  thesBrragiW^ 
court,  relatinft  to  the  same  estate,  that  the  property  of  tbe  decedent, «,  I' 
the  special  proceeding  relates  to  a  portion  only  of  the  properly,  thil  dw 
poition  to  wbich  it  relates,  does  not  exceed  two  rhousatid  doHan  In  nJnt, 
iht  order  may,  iu  the  diecrelion  of  tbe  surrogate,  direct  the  pubticilln 
required  by  this  section  to  be  made  gratuitously ;  in  wbicb  case,  that  sen- 
paper  must  make  the  publication  without  charge.* 

%  3637.  [amW  1683.]  Where  a  statute  requires  the  payment  of  nia? 
into  the  Burrogute'e  court,  or  tbe  deposit  of  a  security,  for  tbe  pajmHl  tf 
money,  with  the  surrogate,  the  same  must  be  paid  to  or  deposited  with  lb 
eonnty  truasarer  of  tbeoonnty,  to  the  credit  of  tbe  fund,  or  of  thbntat<,N 
of  the  special  proceeding ;  unless  the  atatute  contnins  special  directtOM  (» 
another  disposition  thereof.,  Kach  security,  so  deposited  with  theOMil? 
treaaiii'er,  mual  be  beld  aad  lUsposed  of  by  bim,  subject  to  the  directiM  •( 
tha  surrogate's  court ;  except  that  he  must,  unless  otherwise  so  diiwU^ 
wllect  ibc  prineipul  and  interest  Scoured  thereby.  All  money  coIiedWd  ij, 
or  paid  to  the  county  treasurer,  as  prescribed  by  (bis  section,  must  bo  blllL 
managed,  invested  and  disposed  of  by  him,  in  like  uumuer  as  money  pM 
into  tbe  supreme  court  in  on  action  pending  therein.  The  regulation*,  w>> 
lained  in  the  general  rules  of  practice,  as  apeciSed  in  section  seven  hoiidlN 
and  fourty-lour  of  this  act,  and  the  provisions  of  title  third  of  cluqW 
eiglilb  of  (his  act,  apply  to  money  paid  (o  and  securities  depositcJ  wilb  tb> 
Bounty  treasurer,  as  prescribed  in  this  section  ;  except  that  tbe  surrogtU'i 
eoort  eierciaea,  with  respect  thereto,  or  with  respect  to  security,  in  "W"* 
any  of  the  money  baa  been  invested,  or  upon  which  It  has  beon  loantJ.  <^ 
power  and  authority  conferred  upon  the  supreme  court  by  section  MTen  bo- 
dred  and  forty  seveQ  of  this  act. 

^  2E33.  Except  where  a  contrary  intent  is  expressed  in,  or  ^<Uf 
impiJed  from  Ihe  centcxt  of,  a  provision  of  this  chapter,  (he  followinc  f- 
lions  of  this  act,  to  wit :  title  Srat,  and  articles  third  and  fourth  V  Oft 
■iith,  of  chapter  eighth,  and  articles  firal  and  second  of  title  third  «f  'iuf 
(er  ninth,  apply  to  snrrogaies'  courts  and  to  tba  praoeedinga  therein,  « (" 
as  they  can  be  applied  k>  the  snbstance  and  «ib]ect-m>tleT  nl  ■  pna^^ 
wtlhaut  ragard  ta  its  foiB. 

'■  18)11.  oh.  m. 
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iJlTICLE  SECOND. 
Hbabifo  ;  iHOLUDiNO  Trial  bt  JmtT  ahd  Rhiuhoi. 

refitimooy  of  seed,  tick,  or.  In-  |  9644.  Beaacst,  etc.  does  not  dis^aail 

flim  witneu.  <7,  etc.,  witDeet. 

[d.;  in  another  conntj.  9645.  BzceptJoni  upon  a  trial. 

Duty  of  Btenographer.  9646.  Surrogate  may  refer  qneatioii  •! 

Bow  minatee  of  testimony  an-  fact,  or  acooanc. 

tbenticated.  9647.  Trial  by  Jary  •  irhen  ordered. 

[d.;   to  be  boond  in  Tolomee,  9648.  Id.;  how  reviewed, 

etc.  9648.  Appeal  from  order  thereapea. 

39.  Upon  the  application  of  a  party  to  a  special  proceeding,  and 
roof,  by  affidavit,  to  the  satisfaction  of  the  surrogate,  that  the  testi- 
>f  a  witness  in  his  county,  who  is  so  aged,  sick,  or  infirm,  as  to  be 
to  attend  before  him  to  be  examined,  is  material  and  necessary  to 
»licant,  the  surrogate  must,  where  the  special  proceeding  was  institn- 
procure  the  probate  or  revocatipn  of  probate  of  a  will,  and,  in  any 
ase,  may,  in  hid  discretion,  proceed  to  the  place  where  the  witness  is» 
re,  as.  in  open  court,  take  his  examination.  Such  a  notice  of  the 
id  place  of  taking  the  examination,  as  the  surrogate  prescribes,  must 
n,  by  the  party  applying  therefor,  to  each  other  party,  except  a  party 
B  failed  to  appear  as  required  by  che  citation.  The  surrogate  may 
.  his  discretion,  require  notice  to  be  given  to  any  other  person  inter- 

I4L0.  [am^d  1881.]  In  a  case  spec'^ed  in  the  last  section,  except 
e  witness  is  in  another  county,  where  the  witness  is  a  subscribing 
i  to  a  will,  if  the  surrogate  has  good  reason  to  believe  that  the  witness 
attend  before  him,  within  a  reasonable  time,  to  which  the  hearing 
B  adjourned,  he  may  make  an  oider,  directing  that  the  witness  be 
led  before  the  surrogate  of  the  couuty  in  which  he  is,  specifying  a 
I  or  before  which  a  certified  copy  of  the  order  must  be  delivered  to 
ter  surrogate ;  and  directing  notioa  of  the  examination  to  be  given  to 
ersons,  and  in  such  manner  as  he  thinks  proper.  A  copy  of  the  order, 
d  by  the  seal  of  the  surrogate's  court,  must  be  transmitted,  by  him, 
surrogate  designated  in  the  order,  together  with  the  original  will 
the  testimony  relates  to  the  execation  of  a  written  will.  The  latter 
ite  must  thereupon,  on  the  day  specified  in  the  order,  or  on  another 
which  he  may  adjourn  the  examination,  take  the  examinatic^  of  the 
3,  as  if  he  possessed  original  jarisdiction  of  the  special  proceeding, 
amination  after  it  is  reduced  to  writing,  and  subscribed  by  the  wit- 
r  otherwise  duly  authenticated,  together  with  a  statement  of  the  pro> 
pi  upon  the  execution  of  the  order,  must  be  certified  by  the  surrogate 
the  examination,  attested  by  the  seal  of  his  court,  and  returned  with- 
lay,  with  the  original  will,  if  any,  to  the  surrogate  who  directed  the 
lation,  by  whom  all  those  papers  must  be  filed.  And  in  the  other 
lamed  in  said  section  two  thousand  five  hundred  and  thirty-nine  he 
)point  a  referee  to  take  the  testimony,  who  shall  report  the  same  to 
id  surrogate.  An  examination  so  taken  has  the  same  effect  as  if  \i 
ken  before  the  latter  surrogate. 

341.  The  a^tenographer  of  a  surrogate's  court  must,  under  the  direc 
f  the  surrogate,  take  full  stenographic  notes  of  all  proceedings, 
ich  oral   proofs  are  given,   except  where  the  surrogate  otherwis'^ 
I.'    The  testimony  must  be  legibly  written  out  at  length  by  him,  from 
kes ;  and  the  minutes  thereof,  as  io  written  out,  taxAl,  «AX«t  Xmsk&s 
tjcatmi,  as  prescribed  in  the  next  secUon,  be  Med  Vn  \^e  %\nTQ^ 


t 
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^2642.  [imWlSSl.]  Tho  minutas  of  teatimon;,  written  oni-tfW' 
aoribed  m  tlic  lust  aeutioxi,  or  taken  b;  the  eurrogato.  or  under  Mg  direoMn, 
while  the  wlloeBB  is  testifiiiug,  must,  before  being  filed,  be  autheutiMHd 
by  tlie  Biguutuj-e  of  tiio  Btciiugmpber,  refGrce,  the  aurrogato  or  the  cleril  ol 
tliG  Kuri'OEnte'a  coult,  as  the  case  ma;  be,  to  Ibe  eSect  that  tbej  ara  MMct 
^  3B43.  lu  the  uitj  and  conntj  of  New  York,  in  the  county  of  KiuA 
nud  in  any  other  county  whero  the  BupervisurB  eii  direuC,  the  minutas  ol  W- 
tiluony  writl«D  out  by  the  stenographer  must  be  bound,  at  the  eqsiM  ol 
tho  county,  in  volumes  of  convenient  size  and  shape,  indorsed  "Bleiiii^ 
pbio  minntea,"  and  oumbeced  couBeoutively.  Upon  the  record  of  »  iKlK 
luude  in  any  coutested  matter,  the  surrogate  muat  cause  Co  he  madit  •  into- 
utD,  lelertiag  to  each  volume  of  the  stenographic  minutes,  and  (a  tbe  pg* 
tllei'eaf,  containing  any  testicnony  relating  to  the  matter. 

g  2544t  A  pLTSun  ia  out  disijuolified  or  eicuaed,  from  tedti/yiag  r«pMt' 
Iqg  the  eiOGuEion  of  a  will,  by  a  pcorision  therein,  whether  it  is  best&ill 
to  buQ  Qt  othernise. 

g  2&45>  An  ciceptton  may  be  taken  to  a  ruling  by  a  aurTOgaie,qM 
ibe  trial  by  him  of  an  issue  of  fact,  iUL-ludlng  a  finding,  or  a  refusal  Uloi, 
ugon  a  question  uf  font,  In  a,  case  where  such  an  aiceiition  may  be  Ulatl* 
I  «  ruling  of  the  court  upoD  a  trial,  without  a  jury,  of  an  issue  of  tM,lt 
I  fresoFibed  in  article  third  of  title  first  of  chupter  tenth  of  this  art.  Tk 
r  pmrisiona  of  that  ui-ticle,  relating  to  the  manner  and  effect  of  taUngMt 
ftn  exception,  and  the  settlement  of  a  case  containing  the  eiceptioui,  f[fl) 
to  SQch  a  tiial  before  a  surrogate  ;  for  which  purpose,  the  decree  is  reiJMn 
as  a  judgment,  and  notice  of  an  exception  may  be  filed  in  the  aorr^lto'l 
office.  Upon  such  a  (riul,  the  surrogate  must  file  in  hia  o^ce  hla  dtriaa 
in  writing,  which  must  state,  Bepnrately,  the  facts  found  and  tbecondlsiM 
of  law.  Either  pnrlj  may,  upon  the  settlement  of  a  ease,  request  a  tnStf 
njinu  any  question  of  fact,  or  a  ruling  upon  any  question  of  lav;  nrfll 
eiocpttoB  majr  be  tattcn  to  Such  n  finding  or  ruling,  or  to  a  refusal  W  W 
or  rule  accordingly.  An  appeal  from  a  decree  or  an  order  of  a  snmiplrt 
court  brinp  up  for  review,  by  each  court  to  which  the  appeal  ia  eoM, 
each  rlucidion,  to  whicll  an  exception  is  duly  taken  by  the  appellant,  t>  pi^ 
Bt'riiied  in  this  section.  But  such  a  decree  or  order  ahall  not  be  f*W*^ 
for  un  error  in  admitting  or  rejecting  evidence,  unless  it  appears  H  IH 
appellate  court  that  the  ciceptiint  was  necessarily  prejudiced  thereby, 
'  §  3546.  lam'd  18f<l,  1887,  1889.]  In  a  special  proroeding, oA" 
tLnn  on*  instituted  for  probate  or  revocation  of  probate  of  a  mU,ll>* 
surrogate  mny,  in  liis  iliHcretion,  appoint  a  referee  to  take  and  HpoK 
to  the  EU/tngate,  the  evidence  upon  the  facta,  or  npon  a  Bpedflo^"- 
tion  of  fact ;  to  exaniiue  an  account  rendered ;  lo  Bear  iind  detm™ 
all  qnestioiiR,  Biiaing  QpoQ  the  settlement  of  Boch  an  aoouimt,  lAkn 
the  snrrogate  has  power  to  determiae;  and  in  make  a  report  thowi- 
Bubjeot,  however,  to  confirmation  or  inodiBcalj.iD  by  the  Bniwgrt« 
Suon  arelereeliaa  the  naiue  pover,  and  is  entitled  to  the  BBtMSM* 
pensation  an  a  referee  appointed  by  tliBsnpreme  oourt,  fortheUilt» 
ui  imne  o!  fact  ia  an  actum  ;  and  the  provisiona  of  this  act,  ■ppUoil*' 
(o  a  reference  by  the  supreme  ciurt,  apply  to  a  referenee,  ludtM 
preaoribed  in  this  soctioD,  so  far  ns  they  oan  be  applied  ia  sobMtW 
••rithont  reKnrd  to  the  form  ot  the  procoediug.      TbasurrogBU  *tjj' 


.^uuty  of  New  York  may,  on  the  written  consent  CTbII  the  P^ 
ijipeariiig  iu  a  probate  case,  appoint  a  referee,  or  inny,  in  hia  3W* 
Uua,  direct  an  aBsistnnt  to  takn  nnd  report  the  tcHliniitiiy,  bat  vUkM 
■nflioritj-  to  pass  upon  the  isHaes  involvej  tlierwi). 

§  flS47>  lam'd  ISSB.^    "Hve  sviTto^Wi  mi-j,  \a  \i\i  ^Mtetin  «* 
An    order   directing   the    trial   \iy   jv^rj,  »^  «■  <M«i\V  cmiA  >»^^# 
■-ftJijfj  tln'couiitv,  or  iu    iVe    uounVJ    co^'^.  <il  W«  en™\>i,<i^  iwt'j*, 
•vncd  uu^-tion  of   fa.-\   ivrU-.nii  \«  "   ^V^'-^'-  ■i>«««^™».  V«*-« 
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e  real  property  of  a  decedent,  as  described  in  title  fifth  of 
er.  The  order  must  state  distinctly  and  plainly  each  questionof 
tried,and  it  is  the  only  authority  needed  for  the  trial.  The  sur- 
ihe  county  of  New  York  may,  in  his  discretion,  make  an  order 
Qg  to  the  court  of  common  pleas  for  the  city  and  county  of  New 
special  proceeding  for  theprobateof  awillpendingbefore  him, 
ourt  over  which  he  presides,  and  therenpon  the  issues  of  fact 
mch  proceeding  shall  be^eard  anddeterminedby  saidoourtof 
leas.  Theordertransf  erringsuchprooeedingistheonly  author- 
uryforthe  trial  inthe  said  court  of  common  pleas  of  suchissue 
ich  issues  of  fact  shall  be  tried  by  jury,  and  the  verdict  can  be 
>nly  by  amotion  fora  new  trial  upon  the  minutes  of  the  judge, 
on  must  be  made  within  ten  days  after  verdict  is  rendered, 
il  may  be  granted  upon  exceptions,  or  because  the  verdict  was 
ipon  insufficientevidence.or  is  against  theevidence  oriweight 
e.  An  appeal  lies  to  the  general  term  of  the  cotirtof  common 
.  the  order  grantingor refusing  a  newtrial ;  and  from  theorder 
ral  term  affirming  an  or  derref  using  anew  trial  on  appeal  lies  to 
f  appeals.  An  appeal  must  betaken  byserving  wntten  notice 
upon  the  clerk  of  the  court,  and  upon  the  attorney  for  the 
b,  within  ten  days  after  the  service  upon  the  attorney  for  the 
3f  the  order  appealed  from,  and  of  writtisn  notice  of  the  entry 
he  appeal  shall  be  heard  upon  a  case  containing  all  the  evi- 
an  error  in  the  admission  or  the  exclusion  of  evidence,  or  in 
uling  or  direction  of  the  judge  upon  the  trial  may,  in  the  discre- 
court,  be  disregarded  if  substantial  justice  does  not  require  that 
d  be  a  new  trial.     If  a  motion  to  set  aside  the  verdict  be  not 
at  the  termination  of  the  proceedings  for  its  review  the  verdict, 
.,  the  court  of  common  pleas  shall  certify  to  the  surrogate's 
3rdict,  which  shall  be  final  and  conclusive  upon  the  parties  to 
»u  and  their  privies.     Thereafter  all  proceedings  relating  to  the 
the  estate  of  the  decedent  shall  be  had  in  the  surrogate's  court. 
1  will  shall  be  returned  to  the  surrogate's  court  at  the  time  the 
^rtified  thereto.    The  costs  shall  be  taxed  in  the  surrogate's  court, 
i  the  same,  and  shall  be  awarded  in  the  same  manner  as  if  the 
.  had  been  heard  by  the  surrogate. 

.  [ani'd  1886.]  A  trial  by  jury  pursuant  to  an  order  made 
ding  for  the  disposition  of  the  real  property  of  a  decedent, 
rescribed  in  the  last  section,  can  be  reviewed,  in  the  first 
lIj  upon  a  motion  for  a  new  trial.  A  new  trial  may  be  granted 
)gate  or  the  court  in  which  the  trial  took  place,  or,  if  it  took 
s  circuit  court,  by  the  supreme  court,  in  a  case  where  a  new  trial 
luestions  of  fact,  tried  by  a  jury  pursuant  to  an  order  for  such 
in  an  action,  would  be  granted.  The  verdict  of  the  jury  must 
to  the  surrogate's  court  by  the  clerk  of  the  court  in  which  the 
lace. 

An  appeal  may  be  taken  from  an  order,  made  upon  a  motion  for 
as  prescribed  in  the  last  section,  as  if  the  order  had  been  made 
,  and  with  like  effect.  Costs  of  such  an  appeal  may  be  awarded 
llate  court,  as  if  the  appeal  was  from  an  order  or  decree  of  the 
court. 

ARTICLE  THIRD. 
ND  Orders  ;  and  the  Enforcement  thereof.    Costs  and  Fees. 

ition  of  '*  final  order,"  etc.  2556.  DefiaUvoTi  ot  *'  ot^etV"*  \w>^  «a- 

je  settUng  an  account,  to  2557-2561.  CobIb.  \\ot<»^. 

tain  summary  thereof.  2562.  AddltlonaV  a\\aN»Wit%  Va.  'aeXXXvTX^ 
?   or   order;    when   evf-  accoTiuts.  \5tov«^ 

e  of  assets.  [eted.  2563.  Allowance   upoTV   »ftVe  ^Q^   ^ 

for  money;  how  dock-  2564.  Id.;  no  coTxmi\«aVoTk»  »\\on««»- 

forcemeut  of  decree.  2565-«5ft7.  Feea. 
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S  26bO,  The  final  determinntioD  of  the  rights  of  the  parties  tos  spedidfS^ 
teetiing  in  a  surrogate's  court,  is  staled,  indiffereatl}'^  final  oriler,ar  i  dicne. 
%  2GG1.  Escb  decree,  nhereli;  an  avcaunt  is  judicially  settled,  omtlciis- 
tuiu,  in  the  body  thereof,  a  euuiniary  of  tha  ncuount  as  settled;  or  mull 
refer  to  t^uuh  a  summary,  which  must  be  recorded  id  the  BBme  book,  indil 
deemed  a  part  of  the  decree. 

g  26G2.  A  decree,  direcUng  payment  by  an  executor,  ad[aininiBtntiiT,«r 
testamentary  trustee,  to  a  creditor  of,  or  a  person  mterest«d  il  ' 
or  fund,  or  an  order,  permitting  a  judgment  creditor  to  isaue  i 
sgunat  an  executor  or  administrator,  in,  except  upon  an  appeal  therHimi, 
Gonclusire  evidence  that  there  are  sufficient  assets  ia  his  bands,  to  siliifj 
the  sum  which  the  decree  directs  him  to  pay,  or  for  which  the  order  pemiili 

%  2563.  Where  a  deurae  directs  the  payment  of  a  sum  of  moncv  JDlo 
court,  or  lo  one  or  more  peraona  therein  dcEignated,  the  EurrogatCi  or  Uk 
clerk  of  the  surrogate's  court,  must,  upon  payment  of  his  fees,  fumltli  U 
any  person  applying  therefor,  una  or  mora  transcripts,  duly  attealed,  (Mil- 
ing  all  the  particulars^  with  respect  to  the  decree,  which  are  required  bjiu 

Wo  be  entered  in  the  clerk's  docket-book,  where  a  judgment  tor  ■ ' 

money  is  rendered  in  the  supreme  court,  so  far  as  the  provi^ans  < 
directing  sucb  entries,  are  apphcabie  to  such  B.  decree.  Each  coontf  detk 
_  to  whom  such  a  transcript  is  presented,  must,  upon  payment  of  hit  IM 
^L  immediately  file  it,  and  docket  the  decree  in  the  appropriate  docket-bait 
^m  kept  in  hia  office,  aa  preacribed  bylaw  for  docketing  a  judgment  ol  tin 
^M  supreme  court.  The  docketing  of  aiicb  a  decree  bus  the  suae  furra  tii 
^p  effect,  tlie  lien  thereof  may  be  suspended  or  diacharged,  and  the  dccieslu) 
^E^be  assigned  or  sntlsfieJ,  as  if  it  was  such  u  judgmenL 
^HJ^  %  2664.  A  decree,  directing  the  payment  of  a  sum  of  money  tnU  ffon, 
^■^  or  to  one  or  more  parties,  may  be  euf arced  by  an  execution  agninaliha  pmp 

^g       erly  of  the  parly  directed  to  make  the  payment.    Theej  "^ 

issued  by  the  surrogate,  or  the  clerk  of  the  snrrogate'a  eou 
of  the  court,  and  must  be  made  returnable  to  the  court.  In  all  <^ 
respecta,  the  provibiona  of  this  act,  relating  to  an  execution  againn  O* 
properly  of  a  judgment  debtor,  issued  upon  a  judgment  of  Uie  lupiW 
court,  and  the  proceedings  to  collect  it,  apply  to  an  eieooLion  iasiml  fw 

^the  surrogate's  court,  and  the  collectiaii  thereof,  the  decree  being,  M  ih 
purpose,  regarded  as  a  judgment;  except  that  the  proceedinga  pftMciM 
in  title  twelfth  of  chapter  suvetiteenth  of  this  act,  U  founded  upoaoidlit 
decree,  must  be  taken,  na  if  the  decree  wssa  judgment  of  the  oonntyMaK 
or,  in  the  city  of  New  York,  of  the  court  of  common  pleas. 
'  %  3665.  In  either  of  the  fallowing  cases,  a  decree  of  a  aurrogBt«>  nx 
directing  the  payment  of  money,  or  requiring  the  performance  of  an}  0(1 
act,  may  be  enforced,  by  serving  a  cerliHcd  copy  thereof  upon  Uh  p? 
against  whom  il  is  rendered,  or  the  officer  or  person  who  is  requireil  tW> 
by,  or  by  law,  to  obey  it ;  and  if  he  refuses  or  willfully  neglects  tveluflli 
by  punishing  him  for  a  contempt  of  court :  1.  Where  it  cannot  be  enwt*' 
by  eiecntion,  as  preaoribed  in  the  last  aection.  2,  Where  part  of  il "" 
not  be  so  etiforccd  by  execution ;  in  which  case,  tjie  part  or  psrt^  iNA 
cannot  be  so  enforced,  may  be  enforced  as  prescribed  in  this  seeU*  J^ 
Where  hu  execution,  issued  as  prescribed  in  the  last  Section,  to  UllriPB 
of  the  surrogate's  county,  has  been  returned  by  him  wholly  or  partl.f  «•► 
hBed.  i.  Where  the  delinquent  is  an  executor,  administrBtor,  guu^tUb' 
lesramentavy  Imatee,  and  tbe  dwree  rii\BU»  Xo  \.^<i  fvmd  or  eftsU,  EO  *IW 
(Wsci  Ihe  BurrogBtB  maj  enforce  Itw  decves  b»  ^s 
L;«fther  without  issuing  an  eiecuivon,  at  a.ixer'L^wi 
"^  In  Jib  proper.   If  thedoUnnueiW.linaRWBtv'ai'j'* 

^a 


f  2666-256S  DECREES  AN^D  0R15EHS.  475 

r  Tirtueof  proceedings  to  punish  him  for  a  eonteinpt,a8  prescribed  in  this  sec- 
Mi)  or  a  levy  upon  his  property  by  virtue  of  an  execution,  issued  as  prescribed 
the  last  section,  does  not  bar,  suspend,  or  otherwise  affect  an  action 
;ainst  the  sureties  in  his  official  bond. 

§  2666.  A  direction  of  a  surrogate's  court,  made  or  entered  in  writing,  and 
>t  included  in  a  decree,  is  styled  an  order.  It  may  be  enforced  in  like  man- 
r  as  a  siuiilur  order,  made  by  the  supreme  court  in  an  action ;  and  the  costs 
« the  same  as  upon  such  an  order,  and  may  be  collected  in  like  manner, 

§  2667.  Except  where  special  provision  is  otherwise  made  by  law,  costs, 
rarded  by  a  decree,  may  be  made  payable  by  the  party  personally,  or  out 
'  the  estate,  or  fund,  as  justice  requires ;  but  costs,  other  than  actual 
Lpenses,  cannot  be  awarded  to  be  paid  out  of  an  estate  or  fund,  which  is 
SB  than  one  thousand  dollars  in  amount  or  value. 

§  2668.  The  award  of  costs  in  a  decree,  is  in  the  discretion  of  the  surro^ 
ite,  except  in  one  of  the  following  cases : 

1.  Where  special  directions,  respecting  the  award  of  costs,  are  contained  in 
judgment  or  order,  made  upon  an  appeal  from  the  surrogate's  determina- 
on,  or  upon  a  motion  for  anew  trial  of  questionsof  fact  tried  by  a  jury  ;  m  ei- 
ler  of  which  cases,  costs  must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury  ;  in  which  case, 
oless  it  is  within  the  foregoing  subdivision,  the  decree  must  award  cost« 
» the  successful  party. 

8.  [am^d  1881.]  When  the  decree  is  made  upon  a  contested  application 
)r  probate,  or  revocation  of  probate  of  a  will,  costs,  payable  out  of  the 
}tate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful  contestant  of 
le  will,  unless  he  is  a  special  guardian  for  an  infant,  appointed  by  the 
irrogate,  or  is  named  as  an  executor  in  a  paper  propounded  by  him,  in 
3od  faith,  as  the  last  will  of  the  decedent ;  but  the  surrogate  may  order  a 
>py  of  the  stenographer's  minutes  to  be  furnished  to  the  contestant's  coun- 
il,  and  charge  the  expense  thereof  to  the  estate  if  he  shall  be  satisfied  that 
le  contest  is  made  in  good  faith. 

§  2669.  Costs,  when  awarded  by  a  decree,  include  all  disbursements  of 
le  party  to  whom  they  are  awarded,  which  might  be  taxed  in  the  supreme 
mrt.  The  sum  allowed  for  costs  must  be  fixed  by  the  surrogate,  and 
serted  in  the  decree. 

§  2660.  Where  a  question  of  fact  has  been  tried  by  a  jury,  the  costs,  award- 
I  against  the  unsuccessful  party,  are  the  same  as  the  taxable  costs  of  an  ac- 
3n  in  the  supreme  court.  The  costs  of  an  appeal,  where  they  are  awarded  in 
surrogate's  court,  are  the  same  as  if  they  were  awarded  in  the  supreme  court. 

§  2661.  In  a  case  other  than  one  of  those  specified  in  the  last  section, 
e  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion,  fix  such  a 
m,  to  be  allowed  as  costs,  in  addition  to  the  disbursements,  as  he  deems 
Bsonable,  not  exceeding,  where  there  has  not  been  a  contest,  $25,  oi 
lere  there  has  been  a  contest,  $70,  and,  in  addition  thereto,  where  a  trial 
hearing  upon  the  merits  before  the  sorrogate  necessarily  occupies  more 
an  two  days,  $10  for  each  additional  day;  and  where  a  motion  for  a  new 
ial  is  made  before  the  surrogate,  if  it  is  granted,  $70  ;  if  it  is  denied,  $40. 

§  2662.  [am'd  1881.]  In  addition  to  the  sum  specified  in  the  last  two  sec- 
ins,  thesurrogate  may,  in  his  discretion,  allow  to  an  executor,  administrator, 
uudian,  or  testamentary  trustee,  upona  judicial  settlement  of  his  account  or 
i  an  intermediate  accounting  required  by  thesurrogate,  such  a  sumas  thesur- 
gate  deems  reasonable,  for  his  counsel  fees  and  other  expeiv&e%^  XiQiV>  ^^-> 
«ding  $10,  for  each  day  occupied  in  the  trial,  and  neceiBBarW^  occ>\\>\fe^^ 
'tparioghls  account  for  settlement,  and  otherwise  prepatin^  iot  \X\e  Vc«^ 
^2663.  Upon  the  disposition  of  real  property  of   a  dec<i^eu\.  ^"^  y^ 
bed  In  title  Bftb  of  this  chapter,  the  executor,  adxumValtaVix  at  tw« 


holder 

tbe  pri 
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holder,  disptiaing  of  the  property,  must  be  nUoired  br  the  aurrogftte,  •Hit  st 
tbe  proceedii  of  the  saie  braught  iuto  court,  hiB  eipeosea ;  and  be  awf  b) 
allowed,  out  of  the  proceed  a,  a  reaBonnble  aum  for  his  own  aeiTiras,iKii 
:i;eeiiing  five  doHarg  for  each  daj,  aotuall?  and  Deecsaarily  ooeupicd  iif 
mm  in  disposing  of  tlie  property,  nod  encli  a  furtlior  sum  b«  the  BUn 
ibmka  reasonable,  tor  (be  neuessBFy  Bervleea  of  bis  Bltoi'nev  and  ee 
therein. 


8,  Bpecified  in  tbe  last  bi 


'e  111  liea  of  «o» 


I 


§  2G6B.  An  appraieer  ii  entitied,  in  addition  to  hia  actual  eipeoaea,  U 
•urn,  to  t«  filed  bs  tlie  Hurrogate,  not  eiceeding  flte  dollara  for  eauli  diy, 
actually  and  neceaaaiilj  oceupied  bj  bim,  in  making  the  appraisal  or  ii 
tory.  The  number  oi  dajs'  services,  and  the  expenses,  if  nay,  idu 
proTsd  b}'  tbe  affidavit  of  the  appnuBer;  and  the  Gums  payable  tlieidoi 
taxed  by  Che  surrogate,  and  paid  by  the  exccalor  or  adminiatralor. 

g  2666.  Each  other  oiBcer,  including  a  referee,  and  each  witni'sa,  !■ 
enlitled  to  tbe  same  fees,  for  bis  eervicea  and  for  trarelling,  us  be  ia  ellnitil 
for  like  servioes  is  the  supreme  court. 

%  2567.  A  surrogate  shall  not  charge  or  receive  any  fee,  except  u  M 

1.  Wijerc,  in  a  case  presoribed  by  law,  or  in  any  other  case,  apOB  tlx 
application  of  a.  party,  be  goea  to  a  piaoe,  other  than  hia  office,  or  the  covl 
room  wbere  he  is  required  to  bold  court,  in  order  to  talte  Eeatimony,  be  nti] 
charge,  and  receive  to  his  own  use,  ten  cents  for  each  mile  for  going,  ud 


» 


allowed  bia  clerk  to  receive 

may  charge  and  receive  tba  same  fee 

AETIOLE  POUETH. 

Mt.  Wben  party  nay  appeal. 

asea.  Wban  puhd  not  a  part;  may 

asTO.  Appeal ;    to  what  court  it  may 

SSTl.  Inlermediiite  order  :    bow   re- 
iie«ed. 


SSTS.  Time  lo  appeal. 
asn.  Wbo  must  be  made  partlBa. 
;     SSli.  Appeal :  bow  iskeu, 

iSTfi.  Certain  provlsione  ot  chapter  li 
made  appllcible. 

!sn.  Socntily  lo  purftct  appeal. 
SOTS.  M.!  wncre  decree  1b  fcr  money 

ma.  Becarity  to  etny  proceedJnga  bi  SMB.  Coataof 'iii_ 

g  2G68.  Any  party  aggrieved  may  aplieul  from  a  decnje  or  aa  oc4V'*  J 
mrrogate'a  court,  in  a  case  prescribed  in  tbia  article,  except  wbm  *  1 
deoro*  or  order  of  which  be  cotDplaioa  was  rendered  or  luadc  upM*'  | 
default. 
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ing^  but  was  entitled  by  law  to  be  heard  therein,  upon  his  application ;  m 
who  has  acquired,  since  the  decree  or  order  was  made,  a  right  or  interest 
which  would  have  entitled  him  to  be  heard,  if  it  had  been  previouslj 
acquired ;  may  interrene  and  appeal,  as  prescribed  in  this  article.  Ths 
facts,  which  entitle  such  a  person  to  appeal,  must  be  shown  by  an  affidavit^ 
which  must  be  filed,  and  a  copy  thereof  serred  with  the  notice  of  appeal.      ^ 

g  2670.  An  appeal  to  the  supreme  court  may  be  taken  frote  a  decree  of  y 
a  surrogate's  court,  or  from  an  order  affecting  a  sYibstantial  right,  made  by 
a  surrogate,  or  by  a  surrogate's  court,  in  a  special  proceeding  pending  in 
that  court,  or  after  a  decree  in  such  a  special  proceeding. 

g  267 1«  An  appeal,  taken  from  a  decree,  brings  up  for  review  each  inter- 
mediate order,  which  is  specified  in  the  notice  of  appeal,  and  necessarily 
affected  the  decree,  and  which  has  not  already  been  reviewed  by  the  appel- 
late coart,  upon  a  separate  appeal  taken  from  that  order. 

g  2672.  An  appeal  by  a  party  must  be  taken  within  thirty  days  after  the 
service,  upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared  for 
him  in  the  surrogate's  court,  of  a  copy  of  the  decree  or  order  from  which 
the  appeal  is  taken,  and  a  written  notice  of  the  entry  thereof.  An  appeal 
by  a  person  who  was  not  a  party,  taken  as  prescribed  in  this  article,  must 
be  talMU  within  three  months  after  the  entry  of  the  decree  or  order,  unless 
the  appellant's  title  was  acquired  by  means  of  an  assignment  or  conveyance 
from  a  party ;  in  which  case,  the  appeal  must  be  taken  within  the  time  lim- 
ited for  the  taking  thereof  by  the  assignor  or  grantor. 

§  2673.  Each  party  to  the  special  proceeding  in  the  surrogate's  courts 
and  each  person  not  a  party,  who  has,  or  claims  to  have,  in  the  subject- 
matter  of  the  decree  or  order,  a  right  or  interest,  which  is  directly  affected 
thereby,  and  which  appears  upon  the  face  of  the  papers  presented  in  the 
surrogate's  court,  or  has  become  manifest  in  the  course  of  the  proceedings 
taken  therein,  must  be  made  a  party  to  the  appeal.  A  person  not  a  party, 
but  who  must  be  made  a  party,  as  prescribed  in  this  section,  may  be  brought 
in  by  an  order  of  the  appellate  court,  made  after  the  appeal  is  taken ;  or 
the  appeal  may  be  dismissed  on  account  of  his  absence.  The  appellate 
court  may  prescribe  the  mode  of  bringing  in  such  a  person,  by  publication, 
by  personal  service,  or  otherwise.  But  this  section  does  not  require  a  per- 
SAn  interested,  but  not  a  party,  to  be  brought  in,  if  he  was  legally  repre- 
ianted,  or  was  duly  cited  in  the  court  below. 

§  2674.  An  appeal  must  be  taken  by  the  service,  within  tne  State,  upon 
each  party  to  the  special  proceeding,  other  than  the  appellant,  and  upon  the 
■arrogate,  or  the  clerk  of  the  surrogate's  court,  of  a  written  notice,  referrmg 
lo  the  decree  or  order  appealed  from,  and  stating  that  the  appellant  appeals 
from  ihe  same,  or  from  a  specified  part  thereof.     Where  a  party  to  the 
■pedal  proceeding  in  the  court  below  appeared  in  person,  the  notice  of 
appeal  must  be  personally  served  upon  him ;  where  he  appeared  by  an  attor- 
ney, it  must  be  served  personally,  either  upon  him  or  upon  his  attorney 
'^Thert  a  party,  who  was  duly  cited,  did  not  appear  in  the  surrogate's  court, 
notice  of  appeal  must  be  served  upon  him  personally,  if  he  can,  with  due 
diligence,  be  foand  within  the  county ;  otherwise  it  may  be  served  by  depos- 
iting it,  indorsed  with  a  direction  to  the  party,  with  the  surrogate,  or  the 
cleik  of  the  surrogate's  court.     Where  a  person  to  be  served  cannot,  with 
^ue  diligence,  be  found,  to  make  personal  service  upon  him,  as  prescrilied 
in  this  section,  the  surrogate,  or  a  justice  of  the  supreme  courts  ma.^<^^ 
^Mr()er,  prescribe  such  a  mode  of  service  as  he  thinka  propw  \  wa^  «atVv(A  V&. 
tikit  mode  }ims  tbe  same  effect  as  personal  servioe. 


3  3676.  The  proriaiona  of  the  following  seclloo!  of  tliu  «(,  in 
'tiODi  one  tbou^BDil  two  huDilred  and  Qiiie[j-&re.  one  tliousjiiid  iwo  mit- 
id  and  niuetj'Seren,  one  tbojsand  too  hundred  hhJ  Diaetj-iiiglil,  DU 
lUBHud  two  hundred  and  ninety- aina,  one  Ihousand  (bree  hnDi1i«l  •III 
Ifree,  sod  ooe  thoosand  three  huiidreil  and  Gre  lu  one  IhoaBDod  tbrM  luu- 
ired  and  nine,  balb  JnuluBive,  apply  to  an  appeal  taken  as  pretcribiul  in  tUl 
Hide. 
§  &G76i  The  appeal  mar  be  taken  npon  questions  of  law.  or  upon  Itt 
.iCt»,  or  upon  both.  If  it  ia  takeo  from  a,  decree  tendered  upon  the  trill, 
If  the  eun'flgate,  of  an  issue  of  fact,  it  must  be  beard  upon  a  cue.  u  bi 
ade  and  sptlled  by  the  surrogute,  aa  pretimbed  by  law,  loi  ihf  njikiug 
id  settling  of  a  cuae  iipoQ  an  appeal  in  an  action. 
§2577.  To  render  a  notice  of  appeal  effectual  for  any  purpose,  aneiit 
a  case  specified  in  the  next  section,  or  where  it  is  epeciaM;  piescrilinl  ij 
iw,  that  eecnrit;  ia  nut  necessary  to  perfect  the  appeal,  the  appellani  mttk 
've  a  vtritten  undcrtukiug,  with  at  least  two  auroties,  to  the  efiect  thu  (tie 
>peUunt  will  pay  all  co^t  and  daoiagea  which  may  be  awarded  againatlllin 
>on  tile  appeal,  not  eiceedjcg  two  hundred  and  fifty  dollars. 


I,  [ani'd  ISSIi.]     Notice  of  appeal  by  ai 


LmeDtary  trustee,  guardian,  or  other  person  appointed  by  the  Burr0|iU^> 
I,  from  a  dcci-ee  direoting  him  to  pay  or  distribute  money,  or  to  ilnpoil 
ay  ia  n  bank  or  Crudt  company,  or  to  deliver  propertir ;  or  by  oB  u» 
r  or  admiuistnttor  from  an  ordirr,  grantitii:  leave  to  issoe  an  eloMtitt 

Ramst  him,  as  prescribed  la  section  eighteen  hundred  and  twentyinrf 
19  act,  does  not  stay  the  execution  of  the  decree  appealed  from  nu]M  Ih 
jipellant  gives  an  undertaking;,  vith  at  least  two  SDceties,  in  a  sum  ligtit 
■eciSed,  to  the  effect  that  if  the  decree  or  order,  or  any  part  thecMf,  !■ 
ffirmed,  or  the  appeal  is  dismisaed,  the  appellant  will  pay  all  cosw  Vi 
s,  which  may  be  awarded  against  him  upon  the  appeal,  and  Vil!  |*f 
k  so  direeted  to  be  paid  ur  coHeuted,  or  as  the  case  requireiwil' 
or  distribute  Ihc  money,  or  deliver  the  property  ao  direowS  MM 
id,  distributed  or  delivered,  or  the  part  thereof  as  to  whidllkl 
Hr  order  is  affirmed. 
^  2679.  An  appeal  from  a  decreaor  iin  order,  directing  the  ODnmillMH 
1  eieontol',  admin iatrator,  testamentary  trustee,  guardian,  or  otbw  p«- 
ippointed  by  the  surrogate's  court,  or  an  attorney  or  counsel  enipl'?*' 
^in,  for  disobedience  tu  a  direction  of  the  surrogate,  or  for  a^ltrto' 
J  or  diiecting  tbe  commitment  of  a  peraon  refusing  to  obey  a  buI>|Mi> 
testify,  when  required  according  to  law  ;  does  not  at^y  the  euccUM 
„  o  decree  or  order  appealed  from,  unless  the  uppellanl  gives  an  nsi* 
liking,  with  at  least  two  aureties,  in  a  auto  iheiein  specified,  l*>^ 
-"--'  ilinl,  if  the  decree  or  order  appeulad  from,  or  ainy  part  ttwn^ 
mrmed,  or  tbe  appeal  is  dismissed,  the  appellant  will,  witliin  IwenlJfhlJ 
ir  tbe  aSrmauce  or  diemiiBal,  surrender  himself,  in  obedi'mce  U  4> 
.  res  or  order,  to  the  cuatody  of  the  aheiilf  of  tbo  county,  wbernu  bl  <■■' 
Irccted  to  be  committed.  If  ilie  undertahiag  ia  broken,  it  may  ha  pMg 
lUed  iu  the  same  manner,  and  with  the  same  effect,  as  aa  admlnlnnlO; 
iBclal  bond ;  and  the  proceeds  of  the  action  must  be  paid  or  diatribiUli'* 
Ifrected  by  the  surrogate,  to  or  among  tbe  persons  aggiieTsd,  to  the  UV* 
{the  pecuninry  injuries  sustained  bj'  them ;  and  tlieualaui.'e,  if  aaf,  »^ 
fpM  into  the  county  treasury. 
\3S80.  The  fluai  specified  in  iinunaeTia\:ii\!t,«i«u'ede»  prSWrM* 
trof   tbe    last    two    seetioiiB,  nmn..  w\ieYn  Vnti  ».^\i>-.b1  i*.>«\.«i»"* 
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daoiee  directiog  the  payment,  depoBiting,  or  distribution  of  money,  be  not 
i«M  than  twice  the  snm  directed  to  be  paid,  deposited,  or  distributed. 
Where  the  appeal  is  taken  from  an  order  granting  leave  to  issue  an  execu* 
tiou,  it  must  be  not  less  than  twice  the  sum,  to  collect  which  the  execution 
may  issue.  In  every  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 
Judge  of  the  appellate  court,  who  may  require  proof,  by  affidavit,  of  the 
value  of  any  property,  or  of  such  other  facts  as  he  deems  proper.  The  res- 
pondent may  apply  to  the  appellate  court,  upon  notice,  for  an  order  requir- 
ing the  appellant  to  increase  the  sum  so  fixed.  If  such  an  order  is  granted, 
«nd  the  appellant  makes  default  in  giving  the  new  undertaking,  the  appeal 
may  be  dismissed  or  the  stay  dissolved,  as  the  case  requires. 

§  2681.  An  undertaking,  given  as  prescribed  in  the  last  four  sections, 
must  be  to  the  people  of  the  State ;  must  contain  the  name  and  residence  of 
each  of  the  sureties  thereto ;  must  be  approved  by  the  surrogate  or  a  judge 
of  the  appellate  courts;  and  must  be  filed  in  the  surrogate's  office.  Except 
as  otherwise  specially  prescribed,  the  filing  of  a  proper  undertaking,  and 
«ervioe  K>f  the  notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at 
any  time,  in  his  discretion,  make  an  order,  authorizing  any  person  aggrieved 
io  bring  an  action  upon  the  undertaking,  in  his  own  name,  or  in  the  name 
of  the  people.  Where  it  is  brought  in  the  name  of  the  people,  the  damages 
e(diected  must  be  paid  over  to  the  surrogate,  and  distributed  by  him,  as 
|u8tice  requires. 

%  2682.  [^am'd  1881.]  An  appeal  from  a  decree  of  a  surrogate,  admit- 
ting a  will  to  probate,  or  granting  letters  testamentary,  or  letters  of  admin- 
istration, does  not  stay  the  issuing  of  letters,  where,  in  the  opinion  of  the 
surrogate,  manifested  by  an  order,  the  preservation  of  the  estate  requires 
that  the  letters  should  issue.  Letters  so  issued  confer  upon  the  person 
named  therein  all  the  powers  and  authority,  and  subject  him  to  ail  the 
duties  and  liabilities  of  an  executor  or  administrator  in  an  ordinary  case, 
except  that  they  do  not  confer  power  to  sell  real  property  by  virtue  of  a 
proTision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy,  or  distribute  the 
nnbequeathed  property  of  the  decedent,  until  after  the  final  termination  of 
the  appeal ;  and  in  case  letters  shall  have  been  issued  before  such  appeal 
the  executor  or  administrator,  on  a  like  order  of  the  surrogate  may  exercise 
the  powers  and  authority,  subject  to  the  duties,  liabilities  and  exceptions 
above  provided. 

§  2683.  An  appeal  from  a  decree  revoking  the  probate  of  a  will, 
or  revoking  letters  testamentary,  letters  of  administration,  or  letters  of 
guardianship ;  or  from  a  decree  or  an  order,  suspending  an  executor,  admin- 
istrator, or  guardian,  or  removing  or  suspending  a  testamentary  trustee,  or 
m  freeholder,  appomted  to  execute  a  decree,  as  prescribed  in  title  fifth  of 
ihis  chapter,  or  appointing  a  temporary  administrator,  or  an  appraiser  of 
liersonal  property,  does  not  stay  the  execution  of  the  decree  or  order 
Appealed  from. 

§  2584.  Except  as  otherwise  expressly  prescribed  in  this  article,  a  per- 
fected appeal  has  the  effect,  as  a  stay  of  the  proceedings  to  enforce  the 
deoiee  or  order  appealed  from,  prescribed  in  section  one  thousand  three   - 
liuadred  and  ten  of  this  act,  with  rispect  to  a  perfected  appeal  from  a 
judgment. 

8  2686.  In  the  supreme  court,  an  appeal  from  a  decree  or  an  order  of  a    ' 
Harrogate's  court  must  be  heard,  the  judgment,  or  an  order  uiai^e  \X\«t«vr^Qiti^ 
*tttat  be  entered,  and  the  papers  must  be  filed,  in  the  tame  maxviMit^  «.tA  ^% 


effect  of  Ibe  jnilgmeDl,  Kith  respect  to  Ihe  pcoceeJiags  is 
court,  il  the  same,  as  whera  an  appeit  is  taken  to  the  HUpreme  roarj,  ram 
n  Snai  judgment  or  >n  order  of  au  taferior  court,  rb  prescribail  in  tillo  ibUi 
«f  chapter  tweirth  of  this  act. 

§  2S86.  Where  an  appeal  is  tnken  upon  the  fuels,  the  •ppell«l»  wurt 
baa  the  same  power  to  decide  the  queltinni  of  [net,  nhich  the  (nmplt 
had  i  anii  it  maj,  in  its  difcrolion,  receiTO  further  tef  tioioni  or  iloeanteoUrf 
•Tideuce,  and  tippoiut  a  referee. 

§2687.  The  appellate  court  may  reverse,  affirm,  w  modify  IhedterHnr 
order  appealed  from,  uid  each  intermediate  order,  specified  in  the  nottMof 
appeal,  which  it  is  auihoriied  bj  law  to  review,  and  as  to  unj  or  all  bT  llw 
partiea  ;  and  it  cq.ij,  if  neeesaary  or  proper,  grant  a  nevi  Iriiit  or  liaulBg. 
Tlie  decree  or  order  appealed  from  may  be  enforced,  or  rcstitatioa  intf  H 
awarded,  as  the  enae  requires,  as  prescribed  ia  title  first  of  chaplermlU) 
of  thia  act,  with  respeut  to  an  appeal  frpm  a  judgmeat- 
^  g  2688.  Where  the  reversal  or  mudiGoation  of  a  decree  hj  the  qipeBM 
conrt  is  founded  upon  a  question  of  fact,  the  appellaia  court  nraal,  iFttt 
ippea!  was  taken  from  a  decree  made  upon  a  petition  to  udmit  a  itll  N 
probata,  or  to  levoku  the  probate  of  a  will,  make  an  order,  direilljllg  tlw 
trial,  by  ■  jai7.  of  the  material  questions  of  foci,  ariaiDg  upon  Ilia  IMUi 
between  Ihi*  parties.  Such  au  order  mast  state,  distinctly  and  pUinlj,  ll>t 
questions  of  fact  to  be  tried ;  and  naiist  direct  the  trial  to  take  pUce,  lilbw 
in  a  circuit  court,  specified  in  the  order;  or  in  the  county  court  df  Itw 
oount;  of  the  eurrogale ;  or,  in  the  luty  and  county  of  New  Tork,  tn  Ull 
conrt  of  common  plesa.  ilust  the  trial,  a  nev  trial  maybe  grallUd,U 
prescribed  in  section  tvo  tbousaud  five  hundred  and  forty-eight  of  lIlU  *^ 

§  2S89,  The  appellate  court  may  award  to  the  successful  party  the  aM* 
of  the  appeal ;  or  it  may  direct  ilmt  they  abide  the  event  of  a  new  iM,  or 
of  the  subsequent  proceedings  in  the  surrogate's  court.  In  either  eiM.  tkt 
^ts  may  be  made  payable  out  of  the  eaiate  or  fund,  or  persooally  bj  tt» 
— lacccasful  party,  as  directed  by  the  appellate  court ;  or,  if  aaetaafil** 
1  II  DOC  given,  as  directed  bj  the  surrogate. 


ABTICLE  FIFTH. 

FBO  VISIONS    tlELl.TIIia    aiNEHJLLT    TO 

LsTTKHa-    ASn    QIBDtiLLT  I*  Bnw 

TOna,    ADUrNIStEiTORB,   GniBDIiSS,   AND   TWTAMNIABT   TBUBIM* 

1  msa.  Reqoleiies  of  letters. 

|»GOI!.  8nrro|^ii''mSnife«ai»<» 
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§  2590.  Letters  testamentary,  letters  of  administration,  and  letters  of 
guardianship  must  be  in  the  name  of  the  people  of  the  State.  Where 
they  are  granted  by  a  surrogate,  or  by  an  officer  or  person  appointed 
by  the  board  of  supervisors,  temporarily  acting  as  surrogate,  tney  must 
Im  tested  in  the  name  of  the  officer  granting  them,  signed  by  him,  or 
fcyiheolerkof  the  surrogate's  court,  and  sealed  with  the  seal  of  the 
BQirogate's  court  Where  they  are  issued  out  of  another  court,  they 
amst  be  tested  in  the  name  of  the  judge  holding  the  court,  signed  by 
the  clerk  thereof  and  sealed  with  its  seal. 

§  S601.  Subject  to  the  provisions  of  the  next  section,  regulating  the 
pifority  amons  different  letters^  letters  testamentary,  letters  of  admin- 
Isbation,  and  letters  of  guardianship,  granted  by  a  court  or  officer, 
having  ^'urisdiction  to  grant  them,  as  prescribed  in  this  chapter,  are 
oondusive  evidence  of  the  authority  of  the  persons  to  whom  they  are 
fliBnted,  until  the  decree  granting  them  is  reversed  upon  appeal,  or  the 
letters  are  revoked,  as  prescribed  in  this  chapter. 

6  2592«  The  person  or  persons,  to  where  letters  testamentary,  or 
lenen  of  administration  are  first  issued,  from  a  surrogate's  court  hav- 
ing jurisdiction  to  issue  them,  as  prescribed  in  article  first  of  title  first 
id  uus  (diapter,  have  sole  and  exclusive  authority,  as  executors  or 
adminiBtrators,  pursuant  to  the  letters,  until  the  letters  are  revoked, 
itt  prescribed  by  law  ;  and  they  are  entitled  to  demand  and  recover 
from  any  person,  to  whom  letters  upon  the  same  estate  are  afterwards 
iasaed,  by  any  otiier  surrogate's  court,  the  decedent's  property  in  his 
hands.    But  the  acts  of  a  person,  to  whom  letters  were  afterwards 
isuedy  done  in  good  faith  before  notice  of  the  letters  first  issued  are 
valid ;  and  an  action  or  special  proceeding,  commenced  by  him,  may 
be  continued  by  and  in  the  name  of  the  person  or  persons  to  whom 
file  letters  were  first  issued. 

§  259SL  Where  it  is  prescribed  by  law,  that  an  act,  with  respect  to 
the  estate  of  a  decedent,  must  or  may  be  done  within  a  specified  time 
after  letters  testamentary  or  letters  of  administration  are  issued,  and 
toooeasive  or  supplementary  letters  are  issued  upon  the  same  estate, 
the  time  so  specified  must  be  reckoned  from  the  issuing  of  the  first 
lettos,  except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
hiv ;  or  where  the  first  or  any  subsequent  letters  are  revoked,  as  pre- 
aoribed  in  section  two  thousand  six  hundred  and  eighty-four  of  this 
Ui,  or  by  reason  of  the  want  of  power  in  the  surrogate's  court,  to  issue 
the  same,  for  any  cause. 

§  8694.  The  official  oath  or  affirmation  of  an  executor,  administra- 
tor, or  guardian,  to  the  effect  that  he  will  well,  faithfully,  and  honestly 
diMhaige  the  duties  of  his  office,  describing  it,  must  be  filed  with  the 
ADiogate,  before  letters  are  issued  to  him.  The  oath  may  be  taken 
before  any  cxfficer,  within  or  without  the  State,  who  is  authorized  to 
take  an  affidavit,  to  be  used  in  the  supreme  court.  Where  it  is  taken 
titibout  the  State,  it  must  be  certified  as  required  by  law,  with  respect 
to  an  affidavit  to  be  used  in  the  supreme  court. 

§2595.  lam'd  1885.]  In  a  case  where  a  bond,  or  new  sureties  to  a 
bond,  may  oe  lequired  by  a  surrogate  from  an  executor,  administra- 
tor, goarcUan  ex  other  trufrtee,  if  the  value  of  the  estate  or  fund  is  so 
great,  that  the  surrogate  deems  it  inexpedient  to  require  security  in 
thiB  fan  amount  prescribed  by  law,  he  may  direct  that  any  securities 
lor  the  payment  of  money,  belonging  to  the  estate  or  fund,  be  deposit- 
ad  with  nim,  to  be  delivered  to  the  county  treasurer,  or  be  deposited, 
inbjeot  to  tiie  order  of  the  trustee,  countersigned  hf  the  surto^BA.^^ 
with  a  trust  company  duly  authorized  by  law  to  xeceWe  t\i^  ^^.th^^ 
31 


After  tuch  a  deposit  hss  been  made,  the  aurrognts  maj  fix  the  u 
"ti»  bond,  Kith  reaped  to  the  value  of  the  remuinder  only  of  Uio  eeiBMw 
nni.  A  BHiurity  thua  depoBited  shall  not  be  withdrawn  from  (be  ciutailj 
f  ilhe  coutit}'  treasurer  or  trust  comnaaj,  aud  uq  pcraoo,  other  ihu  tbi 
easurer  or  the  proper  officer  lit  the  trust  coropoDy,  shall  reoelH  V 
.y  of  the  prineipfll  or  intereat  secured  thereby,  without  the  ipecU 
prdet  of  the  eunogate,  entered  in  the  appropriate  book.  Such  aa  oito 
an  be  made  in  favor  of  the  trustee  appoiated,  oaly  where  an  additiooil 
lond  bas  been  given  by  bim,  or  npoa  proof  that  the  estate  or  fund  taubcn 
o  reduced,  by  paymsnis  or  otherwise,  that  the  peaoliy  of  the  boad  orisiD- 
^ly  given,  will  be  aufficieot  in  amount,  to  Batiefy  the  provisions  of  la*  tatt 
ing^to  the  penalty  thereof,  if  the  security  bo  withdrawn  it  alao  reciieDBd  il 
"     estate  or  fund. 

2S96.  A~  person  to  whom  letters  are  iseued,  is  liable  for  money  or  Mho 

ersonal  property  of  the  estate,  which  vraa  in  hia  hands,  or  under  bia  wd' 
il,  when  hia  letters  were  issued  ;  in  whatever  capacity  it  was  received  li; 
■■'ni,  or  came  under  bis  control  Where  it  was  received  brbim,orMn» 
ider  his  control,  by  virtue  of  letters  previously  issued  to  him,  In  Ibe  unu 
another  capacity,  an  action  to  recover  the  money,  or  daroagea  for  faUtt 
ia  deliver  the  property,  niDy  be  toaintaiaed  upon  both  official  bondi ;  til, 
Sm  between  the  sureties  upon  the  official  bond  given  npon  the  prior  ieWt", 
'and  those  upon  the  oihcial  bond  giveo  upoo  tbe  subsequent  lectere,  the  lal- 
'«r  are  liable  over  to  tbe  former. 

%  2697.  Any  person,  interested  in  the  estate  or  fund,  may  present  UllK 
surrogate's  court  a  written  pctitios,  duly  verified,  aettiag  forth  thst  a  KUttl 
to  a  bond,  taken  as  prescribed  in  this  cbapler,  is  inauflicient,  or  bu 
removed,  or  is  sbout  to  remove,  frotn  the  State,  or  that  the  bond  Is  ioii* 
quate  io  amount ;  and  praying  that  tbe  principal  in  the  bond  atj  Ix 
required  to  give  a  new  bond,  in  a  larger  penalty,  or  new  or  additiOBll  It* 
ties,  as  the  case  requires  ;  or,  in  default  thereof,  that  bo  may  ba  ceoum' 
'from  hia  office,  and  that  letters  issued  to  him  may  bo  revoked.  Where  Uo 
"^  i  so  taken  il  that  of  a  guardian,  the  petition  may  also  be  presenud  ^ 
relative  of  the  infant.  When  the  bond  is  that  of  an  execHtor  or  adl^ 
fstrator,  the  petition  may  also  be  presented  by  anv  creditor  of  the  dewdait 
If  it  appears  to  the  surrogate  that  there  is  reason  to  believe  that  the  lD<^ 
lions  of  tbe  petition  are  trae,  he  must  cite  the  principal  in  the  bolid  10  iM 
cause,  why  the  prayer  of  the  petition  should  not  be  granted. 

.  Upon  the  cetura  of  a  citation,  issued  as  prescribed  in  tb*  iMl 
ection,  tlie  surrogate  must  hear  the  allegations  aud  proofs  of  the  ptrtlMl 
ud  if  the  ohjectians,  or  any  of  them,  are  found  to  be  Talid,  he  must  «** 
a  order,  requiring  the  principal  in  tlie  bond  to  give  new  or  additions!  lU* 
[•9,  or  a  Den  bond  in  a  larger  penalty,  as  tbe  case  rcQuirea,  wilhiniac'i* 
easonable  time,  not  eiceeding  Qve  days,  as  the  surrogate  fixes  ;  and  dlMl' 
[llig  that,  In  default  thereof,  his  letters  be  revoked. 

g  2699.  If  a  bond  with  new  or  additional  sureties,  or  in  a  larger  palllTi 

I  appi'oved  and  fiiod  in  the  aurrogato's  office,  as  required  by  such  aaori^' 

the  surrogate  must  make  a  decree,  dismissing  the  proceedings,  upon  ■<■'■ 
terms,  as  to  costs,  as  justice  requires;  otherwise,  he  must  makeadl'l'^ 
remaving  the  deliuqueut  from  office,  aod  revoking  the  letters  issued  Uli' 
§  3600,  Adj  or  all  of  tbe  suretiea  in  a.  band,  taken  ns  prescribed  to  ■''' 
chapter,  may  present  a  petition  Mi  ^.\\e  witto^W*  (»™a,  ^vaviug  tt  W 
nl^ammi  fron  responsibilitY.  on  sl-cooviV  rrt  wiv  ^■wwnHiwac'ii  <ft  ^fc"!* 
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tion  of  the  bond  ;  and  that  the  principal  in  the  bond  muy  i^e  cited  to  show 
cause,  why  he  ehoald  not  give  ne^7  sureties.  Thn  surrogate  must  thereupon 
issue  a  citation  accordingly. 

§  2601.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  if  the  principal  in  the  bond  files  in  the  surrogate's  office  a  bond  in 
tkt  usual  form,  with  new  sureties  to  the  satisfaction  of  the  surrogate,  then 
or  within  such  a  reasonable  time,  not  exceeding  five  days,  as  the  surrogate 
ftxee,  the  surrogate  must  make  a  decree,  releasing  the  petitioner  from 
liability  upon  the  bond  for  any  subsequent  act  or  default  of  the  principal ; 
otherwise  he  must  make  a  decree,  revoking  the  delinquent's  letters. 

§  2602,  Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate  ;  or  two  or 
more  testamentary  trustees  or  guardians  of  the  property  disagree,  respect- 
ing the  custody  of  money  or  other  property,  belonging  to  a  fund  or  an  estate 
which  is  committed  to  their  joint  charge  ;  the  surrogate  may,  upon  the 
application  of  either  of  them,  or  of  a  creditor  or  person  interested  in  the 
estate,  and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  show  cause,  why  the  surrogate  should  not  give  directions  in  tlie  premises. 
Upon  the  return  of  the  order,  the  surrogate  may,  in  his  discretion,  make  an 
Older,  directing  that  any  property  of  the  estate  or  fund  be  deposited  in  a 
safe  place,  in  the  joint  custody  of  the  executors,  administrators,  guardians, 
01  testamentary  trustees,  as  the  case  requires,  or  subject  to  their  joint 
order ;  or  that  the  money  of  the  estate  be  deposited  in  a  specified  safe  bank 
or  trust  company,  to  their  joint  credit,  and  to  be  drawn  out  upon  their  joint 
order.  Disobedience  to  such  a  direction  may  be  punished  as  a  contempt  of 
the  court. 

§  2603.  Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter, 
revoking  letters,  issued  by  a  surrogate's  court  to  an  executor,  administrator, 
or  guardian,  his  powers  cease.  The  decree  may,  in  the  discretion  of  the 
surrogate,  require  him  to  account  for  all  money  and  other  property  received 
by  him ;  and  to  pay  and  deliver  over  all  money  and  other  property  in  his 
hands  into  the  surrogatCrS  court,  or  to  his  successor  in  office,  or  to  such 
etner  person  as  is  authorized  by  law  to  receive  the  same ;  or  it  may  be  made 
vilthout  prejudice  to  an  action  or  special  proceeding  for  that  purpose,  th^ii 
pending,  or  thereafter  to  be  brought.  The  revocation  does  not  affect  the 
validity  of  any  act  within  the  powers  conferred  by  law  upon  the  executor, 
administrator,  or  guardian,  done  by  him  before  the  service  of  the  citation, 
where  the  other  party  acted  in  good  faith  ;  or  done  after  the  service  of  the 
citation,  and  before  entry  of  the  decree,  where  his  powers  with  respect 
tnereto  were  not  suspended  by  service  of  the  citation,  or  where  the  surro- 
gate, in  a  case  prescribed  by  law,  permitted  him  to  do  the  same,  notwith- 
standing the  pendency  of  the  special  proceeding  against  him ;  and  he  is  not 
liable  for  such  an  act,  done  by  him  in  good  faith. 

§  2604.  The  last  section  does  not  affect  the  liability  of  a  person,  te 
whom  money  or  other  property  has  been  paid  or  delivered,  as  husband, 
wife,  next  of  kin,  or  legatee,  to  respond  to  the  person  lawfully  entitled 
thereto,  where  letters  are  revoked,  because  a  supposed  decedent  is  living ; 
or  because  a  will  is  discovered,  after  administration  has  been  granted  in  a 
case  of  iuppooed  intestacy,  or  revokmg  a  prior  will,  upon  which  lettera 
were  granted. 

%  2606.  Where  letters  have  been  revoked  by  a  decT«t  ot  W^  ^MTtQ%%\.^'i^ 
t&nt,  thMt  court  bos,  except  in  a  case  where  it  is  ot\ier9v\5&e  «,^^e\«d\3 
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Dribed  b;  tair,  the  aamj  power  to  appoiat  a  iacaessur  to  the  persai 
_iowerB  kave  ceased,  aa  i(  the  letWra  had  not  boeu  issued.  The  gncotwt 
r  tony  CDmplete  tbe  execution  of  the  trust  committed  to  tiia  predeCMior;  be 
ffltij  contiaae,  ja  bis  owtt  umne,  a  civil  nctiau  or  special  proceeding  pDodinl 
in  favor  of  bis  predeoe^snr ;  aixA  ha  maj  enforce  a  judgment,  ard«;iii 
decree,  in  favor  of  tbe  Intter.  Ttie  surrogate's  court  haa  tbe  same  jiiriidio 
tioiii  upon  tbe  petition  of  the  auccessor,  or  of  a  remaining  executor,  adjnilt 
iftrator,  guariilan  or  trustee,  to  compel  the  person  whoae  letters  liavelien 
I  T^Toked,  to  account  for,  or  deliver  over  monej  or  otber  propertj,  and  tu 
■etlle  hia  account,  vhich  it  would  have  upon  tbe  petition  of  a  creditor  <u 
-- TBon  interested  in  the  estate,  if  the  term  of  oEHue,  conferred  bj  the  lelttn, 
d  expired  b;  its  own  timitation. 
g  2606.  [, 


___  may  volunturily  account  (or  any  of  liie  trust  property  w .. 

to  hla  poaBeBBioa.  and  upon  hia  petition  such  successor  or  surrlving  uneiH*. 
administrator  op  guardian  or  other  necesBary  party  ataall  bs  dmd  tai  "■ 
quired  to  attend  Bucb  settletnents.  With  rtspect  to  tile  liability  ol  tbe  Bmcw 
m,  and  For  the  purpose  of  maiutaiuing  an  action  upon  die  decedent's  oiPcnU 
bond,  a  decree  aeainat  hia  eiecutor  or  administrator,  render^  upon  no™ 
an  accounting,  lias  the  same  efTsct  aa  if  an  execution  issued  upou  a  ^d^^ 

during  decedent'!  life  time.  So  far  as  coaoeros  the  executor  or  adnihdBtnV' 
of  decedent,  such  a  decree  la  not  within  the  provisions  of  section  twentj^'" 
hundred  and  Qft;-two  of  thin  act.  The  surro^te's  court  has  also  Jnrlsdliti'^ 
to  compel  tbe  executor  or  admlnlstrauir  at  any  time  to  deliver  over  snj  ol  UM 
trust  property  which  haa  come  to  hIa  posBesBlnn  or  i>  under  his  control,  and  a 
Uu  eame  la  delivered  over  after  a  decree,  the  court  must  allow  each  credit  nlf 
tbe  dsoree  as  Justice  requires. 

g  2607.  Where  an  execution,  issued  opoa  a  surrogate'a  decree,  apinH 

"^  properly  of  au  executor,  administrator,  testamentary  trustee,  orguuiJiXi 

_  „ns   been   returned   wboll;  or  partly   unsatisfied,  an  action,  to  recover  iW 

■  mm  remaining  uncollected,  may  be  maintained  upon  bis  ofSciai  bonililV 

Klmd  in  the  name  of  the  person  in  whose  favor  the  decree  was  mada.   D 

Tfiie  principal  debtor  ia  a  resilient  of  the  State,  the  execution  mu«t  haveMi 

a  the  county  wliere  be  resides. 

,   §  2606.  Wliore  letters  have  been  revolted  by  a  decree  of  the  ourrOfjiM' 

ponrt,  the  successor  of  the  executor,  administrator,  or  guardian,  whoatMj 

.  80  revoked,  may  maintain  an  action  upon  bis  predecessor's  offitW 

1  which  he  may  recover  any  money,  or  the  full  value  of  any  01^ 

Toperty,  received  by  the  principal  in  the  bond,  and  not  duly  admiulileMi 

l^..y  bim  ;  and  to  the  full  extent  of  aDj  injury,  sustained  by  the  estate  ll(^ 

decedent  or  of  the  infant,  as  tlie  case  may  be,  by  any  set  or  omission  oC  u* 

principal.     The  money,  recovered  in  such  an  action,  is  regarded  s«  P"*?" 

Ibe  estate  in  the  bands  of  the  plaintiff,  and  must  be  distributed  or  otbtf")" 

disposed  of  accordingly  ;  except  that  a  recovery  for  an  act  or  iHiitt9l>°> 

respecting  a  right  of  action,  or  other  propertT,  appropriated  by  law  latO* 

Ib«DeBt  of  tbe  husband,  wife,  family,  or  next  of  kin  of  a  decedaul,  or  ^^ 
posed  of  by  a  will  for  tbe  benefit  of  any  person,  is  for  tite  benafit  oI  "* 
parson  or  persons  so  entitled  f 
^^ 
froki 


,    g  2609.  Where  the  letters  of  an  executor  or  administrator 
VroieJ,  and  no  auecessor  is  appoi&ud.,  kvi^  v^^vm  Kfj;i«i 
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[er  from  the  surrogate,  granting  him  leave  so  to  do,  mtln- 
pon  the  oflScial  bond  of  the  executor  or  administrator,  in 
If  and  all  others  interested ;  in  which  the  plaintiff  mmj 
ley,  or  the  full  value  of  any  other  property,  received  by  tbe 
bond,  and  not  duly  administered  by  him,  and  to  the  fall 
(jury,  sustained  by  the  estate  of  the  decedent,  by  any  act  or 
principal.  The  money  recovered  in  such  an  action  must  be 
riff  or  other  officer  who  collects  it,  into  the  surrogate's 
surrogate  must  distribute  it  to  the  creditors  or  other  persons 
The  proceedings  for  such  a  distribution  are  the  same  as 
;le  fifth  of  this  chapter,  for  the  distribution  of  the  proceeds 
property. 

provisions  of  this  article  apply  to  an  executor,  administrator 
whom  letters  have  been  issued,  and  to  a  testamentary  trustee 

been  created,  before  this  chapter  takes  effect ;  except  that 
;t,  in  any  manner,  the  liability  of  the  sureties  in  a  oond, 

this  chapter  takes  effect. 

TITLE  m. 

woking  probate,  letters  testamentary^  and  letters  of  aaiimm^ 
traiion.     Foreign  wills  ;  ancillary  letters, 

ite  of  a  will  and  grant  of  letters  thereapon. 
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^m  ^S611.  [um'il  1893].  AwiltofraalorpetBomUpropBrty,«eonted 
^ff  SB  prascribed  by  the  !bwh  o(  the  state,  or  a  will  of  personBl  propertj 
BXBBnteii  without  the  atate,  and  within  the  United  States,  Uie  id- 
minion  of  Canada,  or  the  kingdom  of  Great  Britoia.  and  UehaAf 
preBcribed  by  the  laws  of  the  state  or  ooontry  wber 
cnterl,  or  a  will  of  pecaonal  property  aiecnted  by  a  pereonnotaiw- 
_dent  of  the  state,  according  to  the  laws  of  the  testator's  resadaiBi 
gSiay  he  proved  bb  prescribed  in  this  article.  The  right  to  hate 
, admitted  to  probate,  the  validity  of  the  eiecation  thereof,  of  U 
lidity  or  conatmction  of  any  provision  contained  therein,  i 
■aSectei  by  a  change  of  the  testator's  residence  made  since  tb«  aem- 
tionof  the  will.  This  section  applies  only  to  a  will  exocuttflbj' 
person  dying  after  April  eleven,  eighteen  hundred  and  seventy-sli. 
and  it  doea  not  invalidate  a  will  execated  before  that  dale^taxii 
would  have  been  valid  but  for  the  euactment  ol  sections  one  and  Cn 
of  chapter  one  handTcd  and  eighteen,  of  the  lawBof  ughteenhund' 
and  seventy-six,  except  where  such  a  will  is  revoked  or  alleceJ  bj 
will  which  those  sections  rendered  vahd,  or  capable  of  beingplOMl 
IS  prescribed  in  this  article. 


§  2613.  [nm'd  1S93].    No  person  la  competent  to  serve  as  an  exK- 
ntor  who,  at  the  time  the  will  is  proved,  is: 

1 .  Incapable  in  law  of  maldng  a  contra<?t. 

2.  Under  the  age  of  twenty-ono  years. 

3.  An  alien,  not  an  inhabitant  of  this  state :  or 

i.  'Who  shall  have  been  convicted  of  an  infamons  crime;  ot 
6.  Who,  on  proof,  is  fonnd  by  the  (rarrogate  to  be  inoompetsaiM 
execute  the  duties  of  such  tcnst  by  reason  of  drimkennesB,  diibM- 
eaty,  improvidence  or  wont  of  understanding.  If  any  such  p 
be  named  as  the  sole  eiecntor  in  a  will,  or  if  all  the  peraoiu  uaaul 
therein  as  executors  be  incompetent,  letters  of  adminiBtration  t  ' 
the  will  annexed  must  be  issued  as  in  the  caseof  allof  theexeenti 
renOTiEcing.  A  surrogate,  in  bis  discretion,  may  refuse  to  gianl  i^ 
ters  testamentary  or  of  administration  to  a  person  unable  to  retd  uJ 
yftite  the  English  kaguage. 


I 


^S618,   [om'tiiesS].    If  the  disability  of  a  person  under  age,* 

alien  named  as  executor  in  a  will,  bo  removed  before  the  execulW' 

of  the  provision  of  such  will  is  completed,  heehall  be  entitled,  on  if- 

plication,  to  supplementary  letters  testamentary,  to  be  issued  inft* 

some  manner  as  the  original  letters,  aadaathoriied  tojoiniiLUlM|fe| 

^^BQfion  of  the  will  with  the  petsons  '^lernou^.V^  n^^ointed.   ^^H^| 
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aed  in  a  will  as  executor,  and  not  named  as  such  in  the  letters 
tamentary  or  in  letters  of  administration  with  the  will  annexed, 

II  be  deemed  to  be  superseded  thereby,  and  shall  have  no  power 
raihority  whatevp  as  such  executor  until  he  appears  and  qualifies, 
executor  named  in  a  will  has  no  power  to  dispose  of  any  part  of 
estate  of  the  testator  before  letters  testamentary  are  granted,  ex- 
>t  to  pay  funeral  charges,  nor  to  interfere  with  such  estate  in  any 
imer  further  than  is  necessary  for  its  preservation.  Where  letters 
administration  with  the  will  annexed  are  granted,  the  will  of  the 
seased  shall  be  observed  and  performed;  and  the  administrators, 
:h  such  will,  have  the  rights  and  powers  and  are  subject  to  the 
06  duties  as  if  they  had  been  named  executors  in  the  will. 

2614.  Who  may  propound  a  will.— A  person  designated  in 

III  as  executor,  devisee,  or  legatee,  or  any  other  person  interested  in^^J 

>  estate,  or  a  creditor  of  the  decedent,  may  present  to  the  surrogate's 
irt  having  Jurisdiction,  a  written  petition,  duly  verified,  describing 

>  will,  setting  forth  the  facts,  upon  which  the  jurisdiction:  of  the  court 
graot  probate  thereof  depends,  and  praying  that  the  will  may  be 
>ved.  and  that  the  persons  specified  in  the  next  section,  may  be  cited 
ittend  the  probate  thereof    IT pon  the  presentation  of  such  a  petition, 

>  surrogate  must  issue  a  citation  accordingly. 

2615.  [am'd  1894].     Who  may  be  cited  thereupon.— The 

Lowing  persons  must  be  cited  upon  a  petition  presented  as  prescribed 
the  last  section  : 

If  the  will  relates  exclusively  to  real  property,  the  husband  or 
'e,  if  any,  and  all  the  heirs  of  the  testator. 

If  the  will  relates  exclusively  to  personal  property,  the  husband, 


S  2616.  The  citation  must  set  forth  the  name  of  the  decedent,  and  of 
>  person  by  whom  the  will  is  propounded  ;  and  it  must  state  whether  the 
1  relates,  or  purports  to  relate,  exclusively  to  real  property,  or  persoiml 
>perty,  or  to  both.  Where  the  will  propounded  was  nuncupative,  thnt 
t  must  be  stated  in  the  citation.  Where  the  surrogate  is  unable  *q 
^ain  to  his  satisfaction,  whether  the  decedent  left,  surviving  him,  anj 
"Bon,  who  would  be  entitled  to  the  property  affected  by  the  will,  if  the 
!cdent  had  died  intestate,  the  citation  must  be  directed,  where  the  wQI 
ites  to  real  property,  to  the  attorney-general ;  where  it  relates  to  personal 
lierty,  to  the  p^iblic  administrator,  who  would  have  been  entitled  to 
niniatration,  if  the  decedent  had  died  intestate. 

\  2617.  Any  person,  although  not  cited,  who  is  named  as  a  devisee  oi 
i^tee,  in  the  will  propounded,  or  as  executor,  trustee,  devisee,  or  legatee, 
^  other  paper,  purporting  to  be  a  will  of  the  decedent,  or  who  is  other- 
16  interested  in  sustaining  or  defeating  the  will,  may  appear,  and,  at  hit 
ction,  support  or  oppose  the  application.  A  person  so  appearing  becomee 
*^J  to  the  special  proceeding.  But  this  section  does  not  affect  a  right 
Interest  of  such  person  unless  he  so  becomes  a  party.  And  in  case  the 
Upropounded  for  probate  is  opposed,  due  and  timely  notice  of  the 
^'f^gof  the  objections  to  the  will  shall  be  given,  in scuh  manner  as 
jBurrogate  shall  direct,  to  all  persons  in  being,  who  would  take  any 
terest  in  any  property  under  the  provisions  of  the  will,  and  to  the 
^cutor  or  executors,  trustee  or  trustees  named  therein,  if  any,  who 
7^  not  apjieared  in  the  proceeding,  and  any  decree  in  the  lOiToce^^Vu.^ 
"1  not  affect  the  right  or  interest  of  any  such  person  uxiVea^  "^e  ^\i«?X 
>o  noticed.  z 

^18.  Upon  the  return  of  the  citation,  the  Burrogale  xauftl  evoittfe  ^^ 
"SBm  to  be  examined  before  him.  The  proota  muat  ^ie  Te^>3LC«^  ^ 
r    Before  a  written  will  is  admitted  to  prouate.  two,  aX.  \eraax.,  ol  ^ 


K 
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•ubscrlbing  witnesses  must  be  produced  and  examined,  it  m  mna;  uewhb- 
In  the  Siste,  and  canipecent  iiDd  uble  la  le^tifj,  Bofore  a  DiiDcupiitiTe  will 
is  admitted  to  prabutc,  ita  executiaa  and  the  tenor  thereof  loagt  be  pKiTOd 
by  at  least  two  n-itoeases.  An;  party,  irho  contoits  the  probate  o(  tb«  vill, 
mij,  b.T  a  notice  filed  nitli  the  surrogate  at  any  time  before  the  proofs  m 
elosed,  require  the  eiauination  of  all  the  aubacribing  v-itneaaet  to  a  vritcra 
Till,  or  of  anyotber  witness,  whose  teBtimony  t4ic  surrogate  is  satisfied  atf 
be  material ;  in  which  case,  aU  such  nitneaaea,  wbo  ace  witbia  tbe  State, 
and  competent  and  able  to  testify,  most  be  eo  examined. 

3  2619.  [am'd  1882.]  The  death,  absence  from  the  state,  tanacj  n 
otber  incompetency  of  a  witness,  required  to  bo  eiamlned,  aa  preacribM  in 
dlii  or  the  ladt  aecUon  or  proof  tha(  anch  nitnesies  cannot,  after  due  "~ 
geaoe,  bo  found  within  the  state  or  elsewhere,  mnaC  be  ahown  bj  affidnil, 
or  other  competent  evidence  to  the  aatiafaction  of  the  surrogate,  befon  <&fr 
pensiiig  with  liia  testimony.  Wliere  a  ffitness,  being  within  the  atat&ll 
disabled  from  attending  by  reoBOQ  of  age,  sickneaa  or  infirmity,  bit  diuiUL 
i^  rouHt  be  shown  in  like  manner  ;  and  in  that  coae,  tbe  testimony  of  thi 
witness,  where  it  is  required,  and  he  ia  able  to  testify,  must  be  xakea  in  Iba 
minnor  presoiilied  by  law,  and  prodQced  before  the  surrogBte,  as  part  of 
tbe  proofs. 

?2620.  [sm'd IRBS.}  UallltaOfubBcrlbingwltnesseatoBwritteiiwmant 
t  a  anbBcrlblna  wltncflB,  wboea  tanJmonj  Is  reqmred,  ie  dpad,  or  incompcMnt 
br reason  of  lunacy  ot  olbetwlBa,  to  teatlfr  or  nnatle  lo  testity  ;  or  tf  aqoh  anOi 
aoritalngwttnesc  ii  abeent  from  tho  State :  or  If  sDch  a  Bubsrribmgnitnesc  baiMi 
EOtteu  the  occnrrencE,  ot  tcBtieee  againat  the  execution  of  tbe  will ;  the  WIUoHf 
DDTcrthDlees  be  eBtabllabed.iipon  proof  of  the  bandwritlng  of  tbe  leatatcr,  nUtat 
tbeBnbsaTlUngwitaeeses.flDif  ilEQ  of  aacli  other  clrcaDiatances  as  nonld  be  t^ 
Oienl  to  provothewillopoEtbetrialof  an  action,    WtierBa""''^^-"''-""— "~— ""^ 

alMentfrora  thB  State, upon  application  of  either partj,  the  .      .  .„ ..^ 

tlte  teetimon}'  of  each  witness  to  be  taken  bj  commiaalon,  when  it  Is  nMta  • 
apDearlbatbTdnedUlEence  Mch  trBtiiaoDy  ma;  br>  obtained.  Where  a  witlH 
w1tn«  proTed  aa  preacrlbcil  In  tllb  aectlon,  It  mnat  be  tiled  and  remUB  |||5 
anrrogate'a  oHIce.    Whera  iu  any  matter  before  ths  fiottogale  -.-^ 

conrllbatealimonlof  any  wUdBBsaballbetakeDbjoroncora . 

loeether  with  the  commleaion  on  whlcli  It  ie  taliHo,  sbnlt  be  daly  flietl  In  tb*  <rf 

of  the  nirrogBto  bnt  need  not  be  recorded.    Tlio  tpBllmony  or  ol' ' 

duly  token  to  be  aaed  before  the  aoriogate  or  surrogate's  coart,  by 
Bball  be  Bled  and  need  not  be  recorded. 

%  Z621,  A  lost  or  destroyed  »!U  can  be  admitted  lo  ptobate  tesU 
gale's  court;  but  only  in  a  caSB,  wbere  a  judgment  eatabliafai^-*''''' 
could  uo  rendered  by  the  supreme  court,  as  prescribed  L 
Mad  eight  hundred  and  sIity-Gve  of  this  act. 

g  2623.  Before  admitting  a  will  to  probate,  the  surrogate  n 
particularly  into  all   the  facts  and  circumalftacoa,  and  "" " 

the  geouinenass  of  the  will,  and  the  validity  of  ib 
admitting  a  written  will  Lo  probate,  the  surrogate  may,  in  hie  *j 
require  proof  of  the  circumstances  attending  the  exeoutioa,  tbr 
and  the  possession  thereof,  or  any  of  them,  to  be  made  by  the  g 
the  testimony,  at  the  hearing,  of  the  peraon  who  received  the  n" 
leatator,  if  he  can  be  produced,  and,  alao,  of  tbe  person  pi  ~ 
protmle. 

J  2623,  U  It  appears  tu  tbe  surrogate  that  the  will  was  diU;.^ 
that  the  testator,  at  the  timeof  eieoniing  it,  was  in  all  retpM 
tent  to  make  a  will,  and  not  ander  restraint;  it  must  be  adlnittM 
b»te,  as  a  will  valid  lo  pass  real  property,  or  personal  propstij,  ^ 
tb»  surrogate  delennines,  aiii  tVie  palWwm  aoA  tiuitiuu  requiw,  tr 
reoorded  accordingly.  TUe  ilecYeB  a4m\v\.\ii^ 'a  W  -"^  ■ 
whether  tbe  probate  w«  or  •»»  t«\  coii«»\«i- 
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2624>  But  If  a  party  expressly  puts  in  issue^  before  the  subrogate,  the 
jtj,  conBtniction,  or  effect  of  any  disposition  of  personal  .property,  con- 
id  in  the  will  of  a  resident  of  the  State,  executed  within  the  State,  the 
)gate  must  determine  the  question,  upon  rendering  a  decree ;  unleM 
iecr«e  refuses  to  admit  the  will  to  probate,  by  reason  of  a  failure  to 
e  any  of  the  matters  ipecified  in  the  last  section. 

2626*  Where  the  surrogate  decides  against  the  sufficiency  of  the 
f,  or  against  the  validity  of  a  will,  or  upon  the  construction,  validity,  or 
I  effect  of  any  provision  thereof,  he  must  make  a  decree  accordingly  ; 
if  required  by  either  party,  he  must  enter  in  the  minutes  the  grounds 
is  decision.  \ 

2626m  [am^d  1882.]    A  decree  admitting  to  probate  a  will  of  personal        f  ' 
lerty  made  as  prescribed  in  this  article,  is  conclusive,  as  an  adjudication,  N  J|  &  j 
I  all  the  questions  determined  by  the  surrogate  pursuant  to  this  article,  ^      / 
I  it  is  reversed  upon  appeal,  or  revoked  by  the  surrogate ;  except  that 
termination,  made  under  section  twenty-six  hundred  and  twenty-four  of 
act,  is  conclusive  only  upon  the  petitioner,  and  each  party  who  was 
dted  or  appeared ;  and  every  person  claiming  from,  through  or  under 
BTof  tbem. 

2621*  [am^d  1881.1  A  decree,  admitting  to  probate  a  will  of  real 
Mfty,  made  as  prescribed  in  this  article,  establishes,  presumptively  only, 
he  matters  determined  by  the  surrogate,  pursuant  to  this  article,  as 
nst  a  party  who  was  duly  cited,  or  a  person  claiming  from,  through,  or 
Br  him ;  or  upon  the  tried  of  an  action,  or  the  bearing  of  a  special  pro- 
Hng,  in  which  a  controversy  arises  concerning  the  will,  [  ]  or  where  the 
■ee  is  produced  in  evidence,  in  favor  of  or  against  a  person,  or  in  a  case 
dfied  in  this  section,  the  testimony  taken  in  the  special  proceeding, 
rein  it  was  made,  may  be  read  in  evidence  with  the  same  force  and 
3t  as  if  it  was  taken  upon  the  trial  of  the  action,  or  the  hearing  of  the 
ul  proceeding,  wherein  the  decree  is  so  produced. 

2628.  The  title  of  a  purchaser  in  good  faith  and  for  a  valuable  con- 

nlkHi,  from  the  heir  of  a  person  who  died  seized  of  real  property,  shall, 

be  affected  by  a  devise  of  the  property  made  by  the  latter,  unless  wtthin 

yam  after  the  testator's  death,  the  will  devising  the  same  is  either 

itted  to  probate  and  recorded  as  a  will  of  real  property  in  the  office  of 

lUN^te  having  jurisdiction,  or  established  by  the  final  judgment  of  a 

tof  competent  jurisdiction  of  the  State,  in  an  action  brought  for  that 

iQse.     Bui  if,  at  the  time  of  the  testator's  death,  the  devisee  is  either 

ia  die  age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 

g8^  or  in  execution  upon  conviction  of  a  criminal  offence,  for  a  term  less 

for  life ;  or  without  the  State ;  or,  if  the  will  was  concealed  by  one  or 

'  of  the  heirs  of  the  testator,  the  limitation  created  by  this  section  does 

login  nntil  after  the  expiration  of  one  year  from  the  removal  of  such  a 

Hity^  or  the  delivery  of  the  will  to  the  devisee  or  his  representative, 

the  jxipper  surrogate. 

t629m  [ani?d  1882.]  The  surrogate  must  cause  to  be  indorsed  upon, 
nnx^  to  the  original  will  admitted  to  probate,  or  the  exemplified  copy, 
tjunrmt  of  the  tenor  of  a  will,  which  was  admitted  without  production 
original  written  will,  a  certificate,  under  his  hand,  or  the  hand  of  the 
of  Eis  court,  and  his  seal  of  office,  stating  that  it  has,  upon  due  proof, 
gilmltt^i^  to  probate,  as  a  wMl  valid  to  pass  real  or  peraonsA.  v^qt^tN.^  ^ 
ll^  as  tite  case  maj  he.     The  will,  or  the  copy  or  BtatomienX^^o  aM^\i«ik.- 
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ticated,  the  feoord  thereof,  or  un  esempllfied  copj  ol  the  report,  b 
read  is  avideiv^e,  at  proof  oC  the  original  nil],  or  of  the  conMnu  oi 
thereof,  without  further  evidence,  and  with  the  effect  speuiGed  in  I 
three  eeouona. 

g  2630.  k  tiansaripl  of  a  will  of  real  prope^j,  proved  and  rem 
uij  court  of  the  Btate  of  cotopetent  jurisdiction,  and  of  aJI  thej 
pcocesa,  and  proofs  relsiting  to  the  Eame,  muet,  irheQ  dul;  eiempUl 
recorded,  upon  the  request  of  Bnjpereon  interested  therein,  in  Ibi 
gate's  court  of  aay  couaty,  in  which  real  property  of  the  tsatotofilrf 

g  2631.  The  exempliScntion  of  the  record  of  a  will,  proved  beA 
judge  of  the  former  court  of  probate?,  and  recorded  [n  his  office  beli 
Qrst  daj  of  Juaunrj,  in  the  year  1785,  certified  uiidar  the  seal  of  tba 
having  custodj  of  the  record,  must  be  admitted  in  evidence  in  Ul, 
after  it  hoa  beeo  mnde  to  appear  that  diligent  and  fruitleee  eeanihbi 
made  for  the  original  will. 

g  2G32.  [am'd  18<}4-]  Aa  eiecnpUfied  copy  ot  the  hut  will  ud 
meot  of  anj  decesaed  person,  which  has  been  admitted  to  probat(^> 
ai  a  will  of  real  or  peraonal  property,  or  of  both,  and  recorded  fn  Ai 
of  the  surrogate  in  any  county  of  this  Stale,  before  the  first  day  oI  3t 
fn  the  jeer  eighteen  hundred  and  slity-Hve,  licen  proved 
evidence  in  any  of  the  courts  of  this  Btste,  without  the  proofs  and  o 
tiou  taken  on  the  probate  thereof,  and  whether  such  proofs  ihiU 
been  re«irded  or  not,  with  like  effect  as  if  the  origin^  of  aooh  m 
been  produced  and  proven  In  such  court  Aud  the  recording  of  am 
shall  be  oTidence  that  the  aome  was  dulj  admitted  M  probate.  TlM4 
'ificatioa  of  the  record  of  a  will  which  has,  before  the  first  day  of  Jl 
In  the  year  plghteeo  huDdreti  ana  slstj-tlve,  shall  be  aduU 
the  surrogate  or  judge  of  probate,  or  other  ofGcer  civrdsing  the  lib 
diction  of  another  State  must,  when  certified  by  the  officer  haiing) 
when  the  ccrtiSi^te  was  made,  custody  of  the  record,  1>e  odmittM  I 
dense  as  if  the  original  will  was  produced  and  proved. 

g  2633.  [am'd  1381  &  1S83.]  A  will  of  real  property,  whieh  bfj 
at  any  lime,  either  before  or  after  this  chapter  takes  effeut,  du|;  fM 
the  enpreme  conrt,  or  the  court  of  chancery,  or  before  a  BOTTOgllt 
stats  with  the  certificate  of  proof  thereof  annexed  thereto,  Iir  Bl 
thereon,  or  an  eiempli&ed  copy  thereof,  may  be  recorded  in  Iht^ 
the  clerk  or  the  register,  ea  (he  case  re()Uires,  of  any  county  in  IIkiI 
the  same  manner  as  a  deed  of  real  property.  Where  the  will  rekIM 
property,  the  executor,  or  administrator  mth  the  will  anncwj,  nOll 
tba  aame,  or  an  exemplified  copy  thereof,  to  be  so  recorded  in  etA 
irhere  real  property  of  the  teacator  ia  aituated,  within  twen^  du> 
letters  are  issued  to  him.  An  exemplification  of  the  recotd  of  WB 
from  any  surrogate's  or  other  office  where  the  same  baa  been  N  IM 
either  before  or  after  thia  chapter  takee  effect,  may  be  in  lib  I 
recorded  in  the  office  of  the  clerk  or  register  of  any  countj.  SlxA 
or  exemplifiuaden,  or  an  eiemplificatiuQ  of  the  record  thaMo(|ll 
received  in  eviileuce,  as  if  the  original  will  was  produced  and  proykl 

g  2634.  Upon  recording  a  will  or  exemplificatiotj,  as  prticitUl 
hut  section,  the  clerk  or  register  must  index  it  in  the  enme  book^  ■ 
■tantially  in  the  same  manner,  as  if  it  was  a  deed  recorded  in  Ml '' 
he  is  entitled  to  receive  the  same  fees  therefor,  as  ' 
tstcuUir,  or  odmimstrator  w\t,b  the  will  annexed, 
M  (wmade.  must  be  aUoweA,iu\!L\iB.oc(S4W.,ft«\<«a 


for  reconUo^^M 
who  caq^^H 
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Ixo^t  where  special  prorision  is  otherwise  made  by  law,  a 
after  it  has  been  proved  and  recorded,  must  be  retained  by  Uie 
til  the  expiration  of  one  year  after  it  has  been  recorded,  and, 
for  the  revocation  of  probate  thereof  is  then  filed,  until  a 
le  thereupon.  It  must  then  be  returned,  upon  demand,  to  the 
elivered  it,  unless  he  is  dead,  or  a  lunatic,  or  has  removed 
« ;  in  which  case,  it  may,  in  the  discretion  of  the  surrogate, 
to  any  person  named  therein  as  devisee,  or  to  an  heir  or  assig- 
nee ;  or,  if  it  relates  only  to  personal  property,  to  the  executor, 
btor  with  the  will  annexed,  or  to  a  legatee. 

Fhere  a  will,  which  is  admitted  to  probate,  names  one  or  more 
executor  or  executors  thereof,  upon  a  contingency,  the  »ur- 
nquire  into  the  facts,  and,  if  the  contingency  has  happened, 
t  be  recited  in  the  decree.  Immediately  after  a  will  has  been 
robate,  the  person  or  persons  named  therein  as  excutors,  who 
t  by  law  to  serve,  and  who  appear  and  qualify,  are  entitled  to 
lenvary  thereupon ;  unless,  before  the  letters  are  granted,  a 
e  decedent,  or  a  person  interested  in  the  estate,  files  an  affi- 
ing  his  demand,  or  how  he  is  interested,  and  either  setting  forth 
le  or  more  le^  objections  to  granting  the  letters  to  one  or 
ixecutor8,'or  stating  that  he  it  advised  and  believes  that  there 
ctions,  and  that  he  intends  to  file  a  specific  statement  of  (he 
■e  such  an  affidavit  is  filed,  the  surrogate  must  stay  the  grant- 
,  at  least  thirty  days,  or  until  the  matter  is  sooner  disposed  of. 
n  or  statement  of  an  objection,  made  as  prescribed  in  this 
be  verified  by  the  oath  of  the  objector,  or  his  attorney,  to  (he 
I  believes  it  to  be  true. 

"he  surrogate  must  inquire  into  an  objection,  filed  as  prescribed 
stion ;  and,  for  that  purpose,  he  may  receive  proof,  by  affidavit 
in  his  discretion.  If  it  appears  that  there  is  a  legal  and  suffi- 
n  to  any  person,  named  as  executor  in  the  will,  letters  shall 
to  him,  except  as  prescribed  in  the  next  section. 

1  either  of  the  following  cases,  a  person  named  as  executor  in 

ititle  himself  to  letters  testamentary  thereupon,  by  giving  a 

loribed  by  law,  although  an  objection  against  him  has  beeo 

» the  satisfaction  of  the  surrogate  ; 

;he  objection  is,  that  his  circumstances  are  such,  that  they  do 

equate  security  to  the  creditors,  or  persons  interested  in  (he 

i  due  administration  of  the  estate. 

;he  objection  is  that  he  is  not  a  resident  of  the  State  ;  and  he 

'  the  United  States. 

m  against  whom  there  is  no  objection,  except  that  of  non- 

mtitled  to  letters  testamentary,  without  giving  a  bond,  if  h« 

within  the  State,  for  the  regular  transaction  of  businesR  in 

the  will  contains  an  express  provision,  to  the  effect  that  he 

out  giving  security. 

,  person,  named  as  executor  in  a  will,  may  renounce  the 
\}j  an  instrument  in  writing,  signed  by  him,  and  acknowledged 
i  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
Bated  by  one  or  more  witnesses,  and  proved  to  the  satisfaotion 
ito.  Such  a  renunciation  may  be  retracted  by  a  like  inslriu 
ime  before  letters  testamentary,  or  letters  of  adQivciAU^\Sis& 
Annexed,  hare  heen  issued  to  any  othoT  ponou  \ivYi\m\k\»r%\ 
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CM,  nfwr  the;  'aave  been  et>  iasoed,  if  the;  bare  been  reroked,  of  I] 
M  whom  ttiej  irere  issued  has  died,  or  become  a  lunatic,  and  ^ 
otber  aciing  executor  or  sdmittistrntoi'.  Wbifc  a  retrsclioa  ii  to  ] 
teis  testamEDtBrj  maj,  in  the  diEcretioD  of  tbe  surrogate,  be  ianu 
pvnon  loaking  it.  An  inslrumeDt  specified  iu  ibis  section  moBt  b« 
recorded  in  tbe  Burrogate's  office. 

§  2610.  Wbore  the  will  cDntaiiiB  a  valid  power,  authoridDg  the 
BS  ele^'Ulor  tbereof,  of  a  person  not  named  therein,  the  selection 
made,  bv  tbe  pei-soa  appointed  for  that  purpose,  within  tbirtf  d 
uakiug  tbe  decree  admitting  the  nill  to  probate ;  in  deCaalt  wb 
power  of  selection  is  deemed  tu  have  been  renounced.  Such  aelecl 
bt.  made  by  an  instrument  in  writing,  designating  tbe  person 
siuoed  b;  the  proper  peraon,  and  acknowledged  or  proved,  and  ot 
like  tnannec  as  a  deed  to  be  recorded  in  the  couotr,  or  proved  to 
iiijtion  of  tbe  aurrogaie,  and  filed  in  the  surrogate's  office  WbMi 
aathorizes  thu  person,  so  to  be  selected,  to  aot  with  the  eieuulOF 
tors  named  therein,  tbe  issuing  of  letters  must  be  delayed  until  th 
tiou  of  tbe  period,  flied  in  tbts  section  for  ibe  exercise  o(  ibe 
Btlection,  and,  if  tbe  selectioD  ia  so  made,  for  Gre  days  thereafter. 

§  2641.  Within  five  daya  after  a  selection  is  made,  as  pcwcritM 
ikst  section,  any  person  may  file  sn  alEdaviC,  verified  aa  prewnllM 
Uon  two  ibousaod  sii  hundred  and  thirty.Bii  of  this  act,  showing  i 
a  creditor  of  tbe  decedent,  or  a  persoji  interested  in  the  eatst^  at 
forth  speinflcally  one  or  more  legal  objeutious  to  granting  lettwa  U 
SOD  selected.  The  proceedings  to  be  talien  thereupon  oim)  the  Ha 
scribed  In  sections  two  thoLuuDd  six  hundred  and  tiiiity.Mraii 
tbouBBud  six  hundred  and  thirty-eight  of  this  act.  If  lotters  at»  n 
to  the  person  so  selected,  tbe  power  of  'flection  is  deemed  to  ba  al 

§2642.  [omWlSSa.]  It  a  person  named  as  execiuor  in  a  wA 
qualify  or  tenounce  within  thirty  days  after  probate  thereof  ;  or  0 
okosen  by  virtue  of  a  power  in  tbe  will,  does  not  qualify  or  ilmutt 
thirty  days  after  tbe  £liog  of  tbe  instrument  designating  bin  ;  m, 
eua,  if  objeations  are  filed,  and  the  executor  does  not  qualify  c*  f 
within  Gve  days  after  tbey  are  del«rniined  in  bis  favor,  or  in  a  OM* 
In  iiectian  twenty-six  hundred  and  tbirty^ight  of  this  act,  tri|Ua| 
after  an  objection  has  been  established ;  thesurrogaie  must,up(m 
CAtlon  of  any  otber  executor  or  any  creditor  or  person  iiilmiHIi 
ettsto,  make  an  order  requiring  liim  to  qualify  within  atimetlianjlll 
and  directing  that  in  default  of  so  doing,  be  be  deemed  to  hnvanMH 
ippointment.  Where  it  appears  by  alGdurit  or  other  written  MM 
latisfaction  of  the  surrogate  that  such  ao  order  cannot,  with  dnad 
be  served  personally  within  the  stale,  upon  the  person  tlwtain. 
Ibe  surrogate  may  prescribe  tbe  manner  in  wbii;b  it  must  be  team 
Bay  be  by  publication.  If  the  person  so  appointed  executor  docai 
Ify  within  the  time  fixed,  or  withio  such  further  time  as  the  surmail 
for  that  purpose,  so  order  must  be  made  and  recorded,  reci^ngtl 
and  declaring  that  be  has  renounced  his  appointment  aseieoutor.  ' 
•rder  may  be  revoked  by  the  surrogate  in  hia  discretion,  and  ImU 
nentary  may  be  issued  to  the  person  so  failing  to  renounce  or  ifMl 

his  applioatioa,  in  a  case  whore  he  might  have  retracted  a~     

ttatlon,  as  prescritied  in  section  twenty-six  hundred  and  t' 
ut.     And  when  tmj  powers  to  sell,  mortgage  or  lease 
•t«ref  t  therein,  are  givan  to  eiacMWi*  «*  tw6i,  <n  wt  tt 
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I  truBtaes,  and  any  of  sach  per^onn  named  as  executors  shall  neglect 
tj,  then  all  sales,  mortgages  and  leases  under  said  powers  made  by 
tutors  who  shall  qualify  shall  be  equally  ralid  9S  if  the  other  execu« 
xustees  had  joined  in  such  sale. 

13.  If  no  person  is  named  as  executor  in  the  will,  or  selected  b^ 
\  a  power  contained  therein ;  or  if,  at  any  time,  by  reason  of  death, 
tenoy  adjudged  by  the  surrogate,  renunciation  in  either  of  the 
prescribed  in  sections  two  thousand  six  hundred  and  thirty-nine 
I  tiiousand  six  hundred  and  forty-two  of  this  act,  or  revocation  of 
hare  is  no  executor,  or  administrator  with  the  will  annexed,  quali* 
ot ;  the  surrogate  must,  upon  the  application  of  a  creditor  of  the 
,  or  a  person  interested  in  the  estate,  and  upon  such  notice  to  the 
iditors  and  persons  interested  in  the  estate,  as  the  surrogate  deems 
asue  letters  of  administration  with  the  will  annexed,  as  follows : 
one  or  more  of  the  residuary  legatees,  who  are  qualified  to  act  as 
raters. 

here  is  no  such  residuary  legatee,  or  none  who  will  accept,  then  to 
ore  of  the  principal  or  specitio  legatees,  so  qualified, 
iiere  la  no  such  legatee,  or  none  who  will  accept,  then  to  the  hus- 
wife, or  to  one  or  more  of  tfhe  next  of  kin,  or  to  one  or  more  of 
or  devisees,  so  qualified. 

^d  1881.]  If  there  is  no  qualified  person,  entitled  under  the  fore- 
bdiyisions,  who  will  accept,  then  to  one  or  more  of  the  creditors 
■0  qualified,  except  that  in  the  counties  of  Vew  York  and  Kings 
B  amxiinistrator  shaH  have  preference,  after  the  next  of  kin,  over 
snd  all  other  persons. 

here  is  no  qualified  creditor  who  will  accept,  tbzn  to  any  propei 
•(gnated  by  the  surrogate. 

L  But  where  a  person  applitc  for  letters  of  administration  with 
anezed,  as  prescribed  in  the  last  section,  and  another  person  has  a 
be  administration,  prior  to  that  of  the  petitioner,  the  application 
lade  \xj  petition,  unless  a  written  renunciation  of  every  person  hav- 
I  prior  right,  is  filed  with  the  surrogate,  and  the  execution  thereof 
to  hifl  satisfaction.  The  petition  must  pray  that  all  the  persons 
trior  right,  who  have  not  renounced,  be  cited  to  show  cause,  why 
idkm  flhould  not  be  granted  to  the  petitioner.  The  proceedings 
ara  the  same,  as  upon  an  application  for  administration  upon  the 
III  intestate. 

.  An  ezeoutor,  from  whom  a  bond  is  required,  as  prescribed  in 
I,  or  an  administrator  with  the  will  annexed,  must,  before  letters 
to  him,  qualify  as  prescribed  by  law,  with  respect  to  an  admin- 
xm  the  estate  of  an  intestate  ;  and  the  provisions  of  article  fourth 
e^  with  respect  to  the  bond  to  be  given  by  the  administrator  of  an 
ipply  to  a  bond  given  pursuant  to  this  section ;  except  that,  in 
penalty  thereof,  the  surrogate  must  take  into  consideration  the 
le  x«al  property,  or  of  the  proceeds  thereof,  which  may  come  to 
of  the  executor  or  administrator,  by  virtue  of  any  provision  con- 
ho  will. 

,  mils  article  does  not  vary  the  effect  of  a  deores  for  probate, 
r«  tM»  cliapter  takes  effect,  as  declared  in  the  statutes  tlMB  ia 
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3653.  Koclce  or  deorei  of  RX 
S^ii.  Ta  delermliu  the  Ml 
2660.  Executor,  etc.,  to  BuapBUtt  pro.  probate  of  viB. 

ceedlngs. 

g  2647.  A  paraoD  ial^resled  in  (be  estate  ot  ibe  deceiieai  im] 
the  time  apecffied  Id  the  uexl  fi&:[ioD,  pceteol  lo  the  surnigBleV  ( 
thidx  n  will  of  personiil  propeity  ivns  pi'oreil,  n  written  pelilion,  A 
Scd,  CQQtBining  Hlleeiitions  sguiuBI,  I.lie  Tolidlc;  of  ttie  wilLora 
peteucy  of  tbe  pruof  tliereof ;  a,ad  prujing  thU  the  probate  tuvM 
revolted,  and  thut  the  iieraons,  enuniernteJ  iii  ttie  iieit  aection  IMJ 
be  cited  to  aliow  cauae  why  it  ehoulJ  not  be  revoliod.  Upon  tbk| 
tioD  of  Buch  a  petition,  the  surrogate  moBt  iHUe  a  citalioa  kUstdH 

g2S48.  [am'd  1S81.]  A  petition  luust  be  presented,  u  pTHcrfU 
Ust  section,  within  ose  year  after  the  recording  of  the  derate  ■dHl 
will  10  probnte;  exoGptthat,  when  Ibr>  peiaon  mtitied  to  present II 
under  a  diaabilitj  specified  in  flection  ihree  hundred  and  iiine^-dl 
act,  the  time  of  such  disabiiilj  is  cot  part  of  the  year  limited  in  ttt 
tinlees  such  person  ibal]  have  eppenced  by  general  or  special  gU 
otherwise  on  raid  probat«.  Bat  thia  section  does  not  affect  an  ifi 
mnde  pursuant  to  BubdiriBion  sixth  ot  eecClon  two  thousand  fom' 
■ud  eightj-cne  of  this  act. 

§2649.  A  pemion,  presented  aa  prescribed  in  the  hat  tXll 
muat  pray  tliut  the  uiiution  niny  be  directed  to  the  executor,  or  | 
tmtsr  with  the  will  BDCeied  ;  lo  all  the  derisees  and  legatees  nud 
will  I  and  to  all  other  persona,  who  wer*  parties  to  the  speelal  pn 
in  whicli  probate  was  granted.  If  a  legatee  la  dead,  bis  eiecutor  M 
islrator  must  be  cited,  if  one  has  been  appointed  ;  iF  not,  such  poM 
be  citeu  as  representing  him,  as  the  surrogate  deeigmttes  for  tM  ji 

§  2660.  After  service  upon  him  of  a  cita^ou,  issued  as  pramM 
last  three  seeUons,  the  exeuutor,  or  administrator  with  the  wUlJ 
must  suspend,  untS  a  decree  is  made  upoo.  the  pelitian,  all  ptM 
relating  to  the  estate;  except  for  the  recovery  or  pieeerTatWl| 
eny,  iha  colioction  s'ld  payment  of  debt*,  and  such  other  MM 
sxpreasty  allowed  to  perform,  by  an  order  of  the  smrogate,  it* 
ootlce  to  the  petitioner.  *  I 

§  2651.  UpoQ  the  return  of  the  citation,  the  surrogate  mitM  {D 
hear  the  allegations  and  proofs  of  the  parties.  The  testiioniiy,  tui 
the  application  for  probate,  of  a  witneiis  who  is  dead,  or  wilbout  ll 
or  who,  since  his  testimony  wes  (alien,  has  become  k  lunatic,  or  ll 
iaeompeient,  must  be  received  in  evidence. 

g  2663.  If  the  surrogate  decides  that  the  w 
to  be  the  Inst  will  of  the   testator,  or  is,  for  o  . 

make  a  decree  revoking  tria  probate  tuereof;  otherwise,  he  i: , 

decree  confirming  (he  probate. 

§2663.  Where  the  decrcorcTokee  tH  prc'"Bte  of  ■  will,  as  pn 
in  Ibis  article,  the  surrogate  ai*t  cause  notice  of  tte  revocatica  ■ 
it.edinie?7  pubUsbed,  lot  X^Tce  cafoew^e  netJu,  >n  a  sewapapet  fi 
ia  bia  count'. 
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663a.  [added  1892.1    Any  person  interested  in  a  will  or  codicil  «f 

ted  to  probate  in  this  State,  as  provided  by  the  code  of  civil  / 

iure,  may  cause  the  validity  of  the  probate  thereof  to  be  deter-  W 

in  an  action  in  the  supreme  court  for  the  county  in  which  t/(  ^  Q 

probate  was  had.    All  the  devisees,  le^tees,  and  heirs  of  the  i 

}T,  and  other  interested  persons,  including  the  executor  or  ad- 

jBtor,  must  be  parties  to  the  action.     Upon  the  completion  of 

8  of  all  parties,  the  plaintiff  shall  forthwith  file  the  summons 

^mplaint  in  the  office  of  the  clerk  of  the  court  in  which  said 

18  begun,  and  the  clerk  thereof  shall  forthwith  certify  to  the 

yf  the  surrogate's  court  in  which  the  will  has  been  admitted  to 

e  the  fact  that  an  action  to  determine  the  validity  of  the  pro- 

f  such  will  has  been  commenced;  and  on  receipt  of  such  cer- 

)  by  the  surrogate's  court,  the  surrogate  shall  forthwith  trans- 

the  court  in  which  such  action  has  been  begun  a  copy  of  the 

sstimony,  and  all  papers  relating  thereto,  and  a  copy  of  the  de- 

'  probate,  attaching  the  same  together,  and  certifying  the  same 

the  seal  of  the  court.    The  issue  of  the  pleadings  in  such  action 

>e  confined  to  the  question  of  whether  the  writing  produced  is 

ot  the  last  will  and  codicil  of  the  testator,  or  either.    It  shall 

d  by  a  jury,  and  the  verdict  thereon  shall  be  conclusive  as  to 

personal  property,  unless  a  new  trial  be  granted  or  the  judg- 

hereon  be  reversed  or  vacated.    On  the  trial  of  such  issue,  the 

of  the  surrogate  admitting  the  will  or  codicil  to  probate  shall 

la  facie  evidence  of  the  due  attestation,  execution,  and  validity 

I  -mil  or  codicil.     A  certified  copy  of  the  testimony  of  such  of 

;nesses  examined  upon  the  probate  as  are  out  of  the  jurisdic- 

the  court,  dead,  or  have  become  incompetent  since  the  pro- 

lall  be  adniitted  in  evidence  on  thei trial.    The  party  sustaining 

1    shall  be  entitled  to  open  and  close  the  evidence  and  argu- 

BEe  shall  offer  the  will  in  probate  and  rest.    ITie  other  party 

bien  offer  his  evidence.    The  party  sustaining  the  will  shall 

Per  his  other  evidence,  and  rebutting  testimony  may  be  offered 

her  cases.    When  final  judgment  shall  have  been  entered  in 

tipn,  a  copy  thereof  shall  be  certified  and  transmitted  bf  the 

f  the  surrogate's  court  in  which  such  will  was  admitted  to  pro- 

rhe  action  brought  as  herein  provided  shall  be  commenced 

tVFO  years  after  the  will  or  codicil  has  been  admitted  to  pro- 

at  persons  within  age  of  minority,  of  unsound  mind,  impris- 

T  absent  from  the  State,  may  bring  such  action  two  years 

ch  disability  has  been  removed. 


ee  /jiii^.«*  <■ 

V  ;••■  ' 

L4  c  ^     < 

Lr....  ^   '•-  ■ 

^U  0  ■  ^  I/,   ('i'. 

•   «. 


^'i 


t 


--^^OBATK  OF  HEIRSHIf.' 

ARTICLE  THIRD. 

PRnSATE   OF    HElBSaiP. 

%  HM.  Belr.  ate.,  msr  appjv  In  eEMb-  dacrea  tbeteniioii. 

llth  belnblp.  |  2637.  Di^ciee  to  be  rccoriKli 

BSM,  CItatioD  ;  KuuearaiKA  af  mceoub  tbereof. 

inwresttd.  »».  Peljtiiii  Ui  vauu  «r  M 

S6U.  What  facte  [0  be  MoerMliwd  i  S6S0.  Id.;  wbea  kciuIbA-        i 

1^  2G54.  [u;nW  1892.1  Wliere  a  person  seized  in  feeof  nril 
erty  witLiu  ilie  State  dies  [□testale,  or  irlthout  having  dera 
real  property  to  specific  persons,  liis  beire,  or  any  of  tlwniifl 
))ersoD  deriving  till  e  from  or  through  sucb  heirs,  or  any  of  ttieq 
present  to  the  suirogaW's  court  wUich  lias  acquired  Juriadln 
the  estAte,  or,  if  no  aurrogatu's  court  bas  acquiKd  anch  }tnild| 
then  lo  the  surrogate's  court  of  the  county  where  the  real  pM 
or  any  part  thereof,  is  situated,  a  -written  petition,  duly  variCI 
aciihing  the  real  property,  setting  forth  the  facts  npon  v^Chfl 
risdiclioa  of  tbe  court  depends,  and  the  interest  or  sbara  of  IH 
tiouer,  and  of  each  other  heir  of  the  decedent,  in  the  real  pra| 
and  praying  for  n  decree  establisbing  the  right  of  inherftanoeA 
sod  that  all  the  heirs  of  (he  decedent  ma^  be  cited  to  attend  th 
bate  of  that  right.  tI|}oii  the  presentation  of  such  a  pedfkl 
SiUTOgale  must  issue  a  citation  accordingly. 

§2655.  Thecitatiou  iijusi;  set  foi-lli  tbe  name  of  (he  decfdeu 
the  petitioner;  the  [merest  or  sliare  which  tbe  petitionee  cl«faii*; 
brief  description  of  the  real  property.  Anv  belr  of  the  decedeaw  *l 
not  been  cited,  may  nevertheless  app^r  at  tbe  bearing;  and  tbenU 
bimsetf  a  par^  to  the  special  proceeillng.  But  this  section  does  Ml 
a  right  or  interest  of  such  a  pOtsan,  unless  he  becomes  a  part;,         [ 

%  26G6.  Upon  the  return  of  the  citRlIon,  Ibe  eurrogale  nuut  ii 
allegntions  and  proofs  of  the  parties.  If  it  appears  that  IheK  ill II 
respecting  the  heirship  of  a  psrtj,  or  respecting  the  share  to  nhiEhj 
Is  entitled,  as  an  beir  of  the  decedent,  the  surrogate  must  dianiv  i 
cesdings.  If  there  is  no  aucli  contest,  he  mnst  inquire  intotlieCl 
circiunstsnces  of  tbe  case.  The  puiidouer  must  establish,  b;  m  ~ 
evidence,  the  faet  of  the  decedent's  destb  ;  tbe  place  of  bia  n  ' ' 

time  of  iiis  death ;  his  intestacj,  either  generallj,  or  as  to  Du. „ 

in  question;  tbe  number  of  heirs  sotitled  to  inherit  (be  proper^' 1 
tion  ;  the  name,  age,  residence,  uitd  relationship  to  tbe  dec  '  ' 
and  the  interest  or  share  of  each  io  the  property.  The  ai 
these  facts  are  established,  must  make  a  decree^  describing  Iba  n 
and  declaring  that  the  right  of  inheritance  thereto  baa  been  «r"* 
his  satisfaction,  in  accordance  with  tlie  facts,  which  n 

g  2657.  An  exemplified  cop;  of  a  decree,  made  as  prescribvd  t 
lectioD,  and  of  tbe  proors  taken  thereupon,  may  be  recorded  ii  ' 
Ihe  clerk,  or  of  the  register,  as  the  case  requires,  of  each  c 

the  real  property  is  aitnated,  ss  prescribed  by  law  for  re 

and,  from  the  time  when  the  eiemplificationa  are  so  recorded,  l_ 
or  the  record  thereof,  is  presumptive  evidenoe  of  tbe  facts  ao  deola 
eslabllahed  thereby. 


§266B,  Any  petsott,  iit\kec  t\im  «,  ^ahy  to  s  special  procMdiM 
(nted  as  prescribed  in  this  Kn.\o\e,<it  xVe^am.fiwiNw*,™  wwiigMS 
■  party,  m.iy,  at  any  time  »Vfti\n  Wri  ■jeMt  sIms  x,&«j:x«n  vuUkM 
right  of  inheritanoa  ia  maAe  \bw«m.  v«*'™'«i*«  ™»  *■■«*«"* 
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rifiedf  ehowing.that  he  has  a  right,  title,  or  interest  in  the  real  prop- 
•  a  part  thereof,  which  is  injuriously  affected  by  the  decree ;  stating 
9  decree  is  erroneous  in  some  material  particular,  specified  therein  ; 
lying  that  the  decree  may  be  set  aside  or  modified  in  that  particular, 
at  all  the  persons,  whose  heirship  was  established  by  the  decree,  may 
I  to  show  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 
leir  has  since  died,  or  has  conveyed  the  share  or  interest  so  ettab> 
by  a  deed  duly  recorded  in  the  county,  the  petition  must  state  thai 
nd  must  pray  that  the  persons,  who  have  succeeded  to  his  Interest^ 
also  cited.  Upon  the  presentation  of  such  a  petition,  the  surrogate 
■ue  a  citation  accordingly. 

69L  Where  a  petition  is  presented  as  prescribed  in  the  last  section^ 
appears,  upon  the  hearing,  that,  if  the  petitioner,  or  his  ancestor, 
\  or  grantor,  had  been  a  party  to  the  special  proceeding,  the  decree 
rt  thereof  could  not  have  been  legally  made,  as  prescribed  in  this 
the  sarrogBte  must  vacate  or  modify  the  decree  accordingly.  A.n 
ified  copy  of  the  decree  or  order,  so  vacating  or  modifying  the  o'-ig- 
iree,  may  be  rcc-orde<l  in  the  office  of  any  clerk  or  register,  wher^  s 
the  original  decree  was  recorded. 

ARTICLE  FOURTH. 
Grant  of  Lettehs  of  Administration. 

Vho  entitled  to  letters  of  ad-       §  '^665.  When  county  treasurer  to  bo 
ministration.  ex-olficio   public  oilminis- 

*erson8    incompetent   to   re-  trator. 

ceive  letters.  3GG6.  Bond;  letters  of  adniinistra- 

Lpplication  for  letters.  tion,  etc. 

iuation  ;    proceedings    upon  2667.  When   authority    of   county 
return  of.  treasurer  superseded. 

kdministrator^s  bond.  . 

•  « 

SO.   [afii'd  1S93].    Administration  in  case  of  intestacy  must  be  /  i 

to  tne  relatives  of  the  deceased  entitled  to  succeed  to  his  per-    */    . 
roperty,  irho  will  accept  the  same  in  the  following  order:  '         ? 

the  suryiving  husband  or  wife. 

the  children. 

the  father. 

the  mother. 

the  brothers. 

the  sisters. 

the  grandchildren. 

any  other  next  of  kin  entitled  to  share  in  the  distribution  of 

te. 

bh  execntor  or  administrator  of  a  sole  legratee  named  in  a  will 
the  whole  estate  is  devised  to  such  deceased  sole  legatee. 
rson  entitled  is  a  minor,  administration  must  be  g:ranted  to  his 
,  if  competent,  in  preference  to  creditors  or  other  persons.  If  no 
or  {guardian  of  a  minor  relative,  will  accept  the  same,  the  letters 
rranted  to  the  creditors  of  the  deceased ;  the  creditor  first  applj'ing, 
Iso  competent,  to  be  entitled  to  preference.  If  no  creditor  applies, 
•s  must  be  granted  to  any  other  person  or  persons  legally  competent, 
<t  administration  shall  also  be  granted  to  an  executor  or  admlnis- 

a  deceased  person  named  as  sole  legatee  in  a  will.  The  public 
rator  in  the  city  of  New  York  has  preference,  after  the  next  of 
lifter  an  executor  or  administrator  of  a  sole  legatee  named  in  a 
reby  the  whole  estate  is  devised  to  such  deceased  sole  legatee 
ditors  and  all  other  persons.  In  other  counties,  the  county 
-  shall  have  preference  next  after  creditors  over  a\\  o\.\ieT  \>^t- 

several  persons  of  the   same   degree   of  kindred  \o  XYve  Vtv\.ts- 
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tate  are  entitled  to  administration,  the;  muBt  be  preteRod  in  I 
lowing  order; 

First.  Men  to  woman;  second,  relatives  of  the  'whole  W 
thoBB  of  the  hull  blood;  third,  nnmarried  women  to  muiied. 

If  there  are  several  persons  equallj  entitled  to  administrati' 
snrrogste  ma;  grant  letters  to  one  or  more  of  snob  persons;  < 
ministration  miiy  be  granted  to  one  or  more  competent  pei* 
though  not  entitled  to  the  same,  with  the  oonsent  of  the 
entitled  to  be  joined  with  snch  person  or  persona;  whtol)  ( 
mnst  be  in  writing,  and  fl.!ed  in  the  office  of  the  surrogate.  I 
viving  bnshand  does  not  take  out  letters  of  Bdrnmistratioo 
estate  of  his  deceased  wife,  he  is  presumed  to  hove  asseU 
hands  suffl-Oient  to  satisfy  her  debts,  and  is  liable  theisfoi.  . 
band  ia  liable  as  administrator  for  the  dehta  of  hie  wife  ani.} 
extent  of  the  assets  received  by  l^ini.  If  he  dies,  leaving  ain 
of  his  wife  unadministered,  except  as  otherwise  provided  I 
they  pass  to  his  executors  or  administrators  aa  part  of  hii  p 
property;  but  are  liable  for  her  debts  in  preference  to  the  a 
of  the  hnebimd. 

§2661.  [(im'(il893].  Letters  of  administration  shall  i 
granted  to  a  person  convicted  of  an  infamous  crime,  nor  to  ■ 
incapable  b;  law  of  making  a  contract,  nor  to  a  person  not  a 
of  the  United  States,  unless  he  is  a  resident  of  the  Btat«,  nortt 
BOD  under  twenty^one  years  of  age,  or  who  is  adjudged  incon 
by  the  surrogate  to  execute  the  duties  of  snob  trust  by  m 
drunkenness,  improvidence  or  want  of  nnderstaDdiug. 

§  2662.  [am'd  1893].  A  person  entitled  absolotely  or  mdE 
ly,  to  administration  on  the  estate  of  an  intestate,  may  preaenl 
surrogate's  court  having  jnrisdiction,  a  written  petition,  duly* 
praying  for  a  decree  awarding  letters  of  adminiatraiioD,  4 
him,  or  to  such  other  person  or  pei'sons,  having  a  prior  rigk 
entitled  thereto,  or  in  the  alternative,  as  the  petitioner  electo! 
necessary,  that  the  persons  required  to  be  cited,  as  preseribM 
next  section,  be  cited  to  show  cbush  why  such  a  decree  sbonU 
made.  The  petition  must  set  forth  the  petitioner's  title;  thet 
which  the  jurisdiction  of  the  ooort  to  grant  letters  of  adinisid 
upon  the  estate  depends;  and  the  names  of  the  husband  «* 
any,  and  of  the  next  of  Mn  of  the  decedent,  so  ftir  na  they  a»' 
to  the  petitioner,  or  con  be  ascertBined  by  him  with  due  £1 
A  citation  sbull  not  be  issued,  and  a  decree  shall  not  be  mad^ 
a  citation  is  not  neceesai-y.  until  the  petitioner  preanrnptivBlj] 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate,  fl 
tence  of  all  the  jui'lsdictional  facts,  and  particularly  that  tha  ill 


who  has  a  ngbt  to  administration,  p 


tinner,  and  who  has  not  reneunced,  must  be  cited  upon  ij 
for  letters  of  administration.  The  surrogate  msy,  in  lila  tit 
issue  a  citatioii'to  non-residents,  or  those  vho  haTeTi  ' 

any  or  all  other  peTROna  ^lAerealed  ii    " 
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cite.  Where  it  is  not  necessary  to  cite  any  person,  a  de- 
iting  to  the  petitioner  letters,  may  be  made  on  presentation 
tiiion.  Where  the  surrogate  is  unable  to  ascertain,  to  hii 
Dn,  whether  the  decedent  left,  stLrviying  him,  any  person 
o  snooeed  to  his  estate,  a  citation  mnst  be  issned,  directed 

to  all  creditors  of,  and  persons  interested  in  the  estate,  and 
.e  attorney-general^  and  the  public  administrator  of  the  pro- 
ty,  requiring  them  to  show  cause  why  administration  should 
anted  to  the  petitioner.  Any  person  who  has  a  right  to  ad- 
doily  prior  or  equal  to  that  of  the  petitioner,  may  renounce 
by  a  written  instrument,  acknowledged  or  prored  and  cer- 
ike  manner  as  a  deed  to  be  recorded  m  the  county,  or  other. 
red  to  the  satisfaction  of  the  surrogate;  which  must  be  filed 
rrogate's  office.  Where  a  citation  is  issued,  any  creditor  of 
tndant^  or  any  person  interested  in  the  personal  estate,  al- 
.ot  cited,  may  appearand  make  himself  a  party  to  the  special 
igs,  in  like  manner  and  with  like  effect,  as  a  devisee  or  lega- 
is  not  cited  on  an  application  for  probate.  On  the  return  of 
1,  issued  as  prescribed  in  this  article,  the  surrogate  must 
sb  a  decree  in  the  premises  as  justice  requires.  The  decree 
:d  administration  to  any  party  to  the  special  proceeding  who 
to  be  entitled  thereto.  The  surrogate,  in  his  discretion, 
ird  administration  without  a  personal  examination  of  the 
>  whom  it  is  awarded. 

I.  |;am'dl8d3].  A  peri/on  appointed  administrator,  before 
re  issued  to  him,  must  file  his  official  oath,  execute  to  the 
i  the  state^  and  file  with  the  surrogate,  the  joint  and  several 
himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the 
9,  not  less  than  twice  the  value  of  the  personal  property  of 
le  decedent  died  possessed  and  of  the  probable  amount  to  be 
d  by  reason  of  any  right  of  action,  granted  to  an  executor  or 
arator,  bv  special  provision  of  law.  The  sum  to  be  fixed  as 
ant  of  the  penalty  must  be  ascert'ained  by  the  surrogate,  by 
aination  on  oath  of  the  applicant  or  any  other  person,  or 
le,  as  the  surrogate  thinks  proper.  The  bond  must  be  con- 
that  the  administrator  will  faithfully  discharge  the  trust  re- 
L  him  as  such  and  obey  all  lawful  decrees  and  orders  of  the 
e^s  court  touching  the  administration  of  the  estate  committed 
But  where  a  right  of  action  is  granted  to  an  executor  or  ad- 
tor  by  special  provision  of  law,  if  it  appears  to  be  impracti- 
give  a  bond  sufficient  to  cover  the  probable  amount  to  be  re- 
,  the  surrogate  may,  in  his  discretion,  accept  modified 
,  and  issue  letters  limited  to  the  prosecution  of  such  action, 
raining  the  executor  or  administrator  from  a  compromise  of 
>n,  and  the  enforcement  of  any  judgment  recovered  therein, 
e  further  order  of  the  surrogate  on  additional  further  satis- 
lecurity.  In  cases  where  all  the  next  of  kin  to  the  intestate 
the  penalty  of  the  bond  need  not  exceed  double  the  amount 
dims  of  creditors,  against  the  estate,  presented  to  the  surro- 
iPBuant  to  a  notice  to  be  published  twice  a  week  for  four 
L  the  official  state  paper,  and  in  two  newspapers  published  in 
of  New  York,  and  once  a  week  for  four  weeks  in  two  news- 
nblished  in  the  county  where  the  intestate  usually  resided, 
the  county  where  he  died,  reciting  an  intention  to  a^pV^  iox 


lettei 
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which  shall  he  at  least  thirty  days  after  the  first  pnbUcaticni  tb 
but  BO  bond  Bo  given  Bbnll  be  for  less  than  five  thousand  dollui 
sTich  bond  may  be  inoreaeed  by  order  of  the  snrrosate  Ent 
ehown.  Pendiag  Bach  ftpplioation,  bo  temporary  adminiataloi 
be  appointed,  except  on  petition  of  anoh  next  of  Mn. 

§  2S6S.  [am'd  1893.1  The  county  treBBurer  of  each  ootmlj,  i 
New  Tork  and  Kings,  by  virtue  of  his  office,  has  nathority  to  i 
and  take  chargeoftheaaaots  of  evetj  person  dying  inleBtBte.u 
ing  to  one  hundred  dollars  or  more,  on  whicb  letters  of  a^nil 
tion  are  not  granted,  in  the  following  cases  : 

1.  When  such  persona  leave  assets  in  tbe  conn^  of  the  tn 
and  there  is  no  widow  or  relative  in  the  county  entitled  or  ooni 
to  take  letters  of  administration  on  the  estate. 

2.  When  assets  of  any  HiKih  person,  after  bie  deatb,  come  it 
county  of  the  treasurer  and  there  is  no  person  in  the  conntj  o 
and  competent  to  take  administration  of  tbe  estate. 

In  auch  ossee  intestaoy  is  preemned  until  a  will  is  proved  a 
tere  teBtamentnry  issued  thereon.  For  the  purpose  of  ooUectil 
preserving  Buch  eBtuIes,  the  county  treasniel  roay  maintsiDS 
his  name  of  office,  and  without  ajiy  other  authority,  !o  Uii 
manner  aa  an  executor  may  by  law.  If  there  ia  a  widtnr  or  t 
of  such  intestateentitledtoadministrationou  hie 'estate  in  tliac 
and  if  due  proof  ia  mndo  to  the  Burtogate  in  the  county  thi 
are  creditors  or  lelativea  or  the  deceased,  reaiding  mare  tin 
hundred  miles  distant  from  tlie  residence  of  tbe  Burrogate,  1 
interested  in  the  distribution  of  the  estate,  and  that  the  effecb 
deceased  are  in  danger  of  waste  or  embezzlement,  he  ma;  g 
older  to  tbe  treasurer  of  the  county,  authorizing  him  to  lel 
Bscuxe  tbe  aaid  effects,  or  any  part  thereof,  which  order  sbaU 
him  bU  the  powers  given  in  this  section.  When  any  county  tr 
is  authorized,  puraucintto  the  provisions  of  this  section,  totak« 
of  any  property  of  an  intestate,  he  ahaJ]  have  tbe  eame  pov 
be  entitled  to  take  the  same  proceedings  which  on  adminiatl 
the  estate  of  a  deceased  person  may  have  or  be  entitled  to  tt 
thediscovery  of  any  property  of  tbe  intestate,  which  m^becoj 
or  withheld,  and  for  tbe  s^e  of  any  that  may  be  periRhabla; 
cause  an  inventory  of  tbe  property  of  the  intestate  to  b«  a 
appraisera  appointed  by  the  surrogate,  eiecuted  by  the  cannli 
urer  and  filed  with  the  surrogate.  Such  inventory  shall  ba  r< 
to  the  surrogate  within  ten  days  after  the  county  treagnra 
charge  of  such  property;  and  tbe  time  for  maldDg  the  letnl 
for  good  cause  shown,  ba  extended  by  the  aurrogate  ten  dayai 
If  the  county  treasurer  neglecta  to  mate  the  return  within  tl 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  doUtm 
sued  for  and  recov'^ted  by  tbe  county  auperintenflent  of  tbe  ft 
tbe  UBB  of  the  poor  of  tba  county,  and  also  forfeit  his  offlM 
treaaorer  of  the  county  uf  Bicbmond  ahnll  not  act  in  any  call 
the  public  adminiBtrator  of  the  city  of  New  York  haa  jniisdU 

§  2666.  [am'd  1893.]    When  the  inventory  is  retnnied.  tbe 

treasurer  must  give  the  bond  required  by  lair  to  ba  ^  '  ""~ 
poraryadminiattatoi  a\ip°™^^^^^'^'  '' 
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penalty  as  the  surrogate  approves,  and  the  sorrogate  must 
B  letters  to  sach  connty  treasurer,  authorizing  him  to  collect 
arve  the  estate  of  the  deceased.  The  surrogate  muist  imme- 
ereafter  cause  notice  thereof  to  be  published  once  in  each 
three  months,  in  a  newspaper  printed  in  his  county,  and  in 
il  state  paper,  requiring  all  persons  claiming  a  ri^ht  to  ad- 
on  such  estate  to  appear  and  interpose  sudb  claim  before 
;ate  within  a  certain  time  to  be  therein  specified,  not  less 
Qonths  after  the  first  publication  of  such  notice  in  the  offi- 
paper.  If  before  such  time  any  person  entitled  to  adminis- 
rs  and  claims  the  same,  the  surrogate  must  cause  ten  days' 
3iich  claim  to  be  seryed  on  the  county  treasurer  and  may,  at 
ttion  of  such  time,  grant  letters  to  such  person  unless  it  ap- 
he  is  not  entitled  thereto;  and  thereon  the  publication  of 
3  must  be  discontinued.  At  the  time  appointed,  if  letters 
3een  previously  granted,  any  person  entitled  to  administra- 
ich  estate  and  duly  qualified  and  competent,  who  appears 
LS  the  same,  shall  be  entitled  to  letters  testamentary  or  of 
ation,  as  the  case  may  be.  On  the  granting  of  such  letters, 
L  and  authority  of  the  county  treasurer  over  the  estate  of  the 
sease,  and  he  must  deliver  all  the  assets  in  his  hands  to  the 
appointed,  after  deducting  therefrom  the  expenses  incurred 
Lg  and  preserving  the  assets,  in  obtaining  letters,  and  pub- 
le  notice  herein  required,  and  a  reasonable  compensation 
rvices,  not  exceeding  three  dollars  for  each  day  necessarily- 
,  to  be  allowed  and  taxed  by  the  surrogate  on  the  oath  of  the 
^asurer.  If  letters  testamentary  or  of  administration  be  not 
y  the  surrogate  to  any  person  at  or  before  the  expiration  of 
ipecified  in  the  notice,  then,  unless  it  appear  that  such  let- 
already  been  granted  by  some  other  surrogate,  the  surro- 
grant  letters  of  administration  thereon  to  the  county  treas- 
other  cases,  on  receiving  the  like  bond,  with  the  like  sure- 
n  the  like  penalty,  as  administrators  are  required  to  give. 
•.y  treasurer  must  accept  of  such  letters  and  give  the  bond 
aired.  Such  letters  and  the  record  thereof  and  a  transcript 
cord,  duly  certified,  are  conclusive  evidence  of  the  authority 
mty  treasurer  in  all  cases  in  which  the  surrogate  has  juris- 
ider  this  article.  The  surrogate  must  immediately  transmit 
iptroUer  a  certified  copy  of  all  such  letters  granted  by  him 
onty  treasurer,  the  expense  of  which  must  oe  paid  to  him 
)  state  treasury,  on  the  warrant  of  the  comptroller.  Until 
administration  be  granted,  the  county  treasurer  shall  not 
orther  in  the  administration  of  any  estate  than  to  pay  the 
larges  of  the  deceased,  to  collect  debts,  to  take  possession 
ore  his  effects,  to  sell  such  thereof  as  are  perishable  and  to 
I  expe^es  of  the  proceedings  required  by  law. 

.  \am*d  *93] .  The  powers  and  authority  of  the  county  treas- 
ation  to  the  estate  of  a  deceased  person  shall  be  superseded: 
he  production  of  letters  testamentary  granted  before  or 
itly  to  his  becoming  vested  with  the  authority  of  an  admin- 
L  the  same  estate. 

LO  production  of  letters  of  administration  granted  to  any 
on  on  the  same  estate  before  the  county  treasurer  became 
h  the  powers  of  an  administrator  thereon. 
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1.  Hearing.  ^3 


AETICLK  ^CONU. 

RtTOOlTlOK    O/    PBOBirm. 

Persona  intersBted  may  apply   I  3651.  Healing. 
■"iVhenlippl^Kflf^nmuBtbeumiJe.      sans!  Noiiceof deewiat: 
CilnlkiD  UiHreupno,  seaSA.  To  determll^  W 

Executor,  Hto.,  [o  BUBpeud  pro-  probste  Qt  mti. 

ceedlugs. 

g  2647.  A  peraou  inl«re8teil  i) 
the  time  speuifled  In  the  next  bmI 

Thich  B.  will  oC  pei'sonBl  propait;;  h-ils  proven,  u  wmieo  peuwa 
ficd,  conlLiiiiing  nllt^AtioQa  ttguingL  tlie  fslidil;  of  the  wULjl 
peLency  of  tlif^  pruuf  thereof;  nod  pt-u>'iug  tbbt  tLo  proloM  twj 
revolcea,  and  that  the  persood,  enumerated  ill  the  uext  ocliaitft 
be  cited  M  ahoir  cause  vliy  it  bUouM  not  be  revoked.  U^ion'^ 
tloD  of  such  »  petition,  the  Bi       "  — 

§3618.  [am'dlSSl,]  A  petitiiai  must  be  presented,  Bi  p 

kii  Heetlon,  witbin  one  year  after  the  j'ecordipg  of  tbe  d«n« 

will  to  probate ;  except  thut,  when  the  pei'aon  entitled  lo  pnad 
under  a  disatiiliij  speciGed  in  seciiou  tliree  bundled  ani]  nlBM 
act,  Che  time  of  Buch  disability  is  not  pkrt  of  tlie  year  llmlteil  tail 
unless  such  person  Bbuil  httve  Appeared  by  geuprnl  or  cpcdlll 
olherwiBe  on  said  probaM.  BntthlB  Betcian  doea  tiot  affect  nr 
made  pursuant  to  BabdiTTBion  sixth  of  section  two  ihouMnd  Jl 
■nd  eighty^one  of  this  act,  ' 

§  2649.  A  petition,  presented  as  prescribed  in  tbe  Iwt  t| 
iDUst  pniy  that  the  cicntion  maybe  directed  to  the  eieculoi^j 
iratnr  with  the  will  niinexed  ;  to  all  the  deriaees  and  legataM  U 
will ;  and  to  all  other  persons,  who  Were  parlies  to  tbe  specU, 
in  which  probate  was  granted.  If  a  legatee  is  dend,  his  ezeoIdH 
ietrator  must  be  cited,  if  one  has  been  appointed  ;  if  not,  (uchfll 
be  oited  aa  repreeenting  him,  as  the  snrro^ie  designates  for  Ik*! 

§  2S5D.  After  service  upon  him  of  a  citation,  issned  as  pMH 
last  three  sections,  tlie  executor,  oc  adminiBtrator  with  thl  ■■ 
must  Buspend,  uuti4  a  decree  is  inaile  upon  the  petition,  <UJ| 
relating  to  the  e.itate;  eseept  for  the  reeoyery  or  prwetf^ 
erty,  ths  collection  and  payment  of  debts,  and  each  othsr  fl 
expressly  allowed  to  p«rfortQ,  by  an  order  of  the  Borro^Mtl 
notice  to  tbe  petitioner.  I 

%  2651.  Upon  tbe  ret^urn  of  the  citation,  the  aurrDgaLe  niM 
hew  the  allegations  and  proofs  of  the  parties.  Tbe  ceelimanj,  \ 
the  application  for  probate,  of  a  witness  who  is  dead,  or  wUM 
or  wbo,  Btnce  his  testimony  was  taken,  has  become  a  lunitte,it 
jucompelent,  must  be  receired  iu  evidence.  , 

t  3652.  If  the  surrogate  decideB  that  the  will  la  nol  eulUM 
to  be  the  Inst  nitl  of  the  testator,  or  is,  for  any  reason,  btnl^ 
make  a  decree  revoking  tti«  probate  luereof  ;  otherwiae,  lie  ■■ 
decree  eonfirming  ibe  probate. 

§2663.  Where  the  decr«a  revoke*  t!r>  prol'at«  ef  awiil.^ 
in  this  atticle,  tlie  BvirTo^B,\B  Hn^>.  cKa**  tvoi™  o*.  *«  w  "~" 
Oiediate^.;  pubViBWd,  toi  ttowe  «i»tces*we  ■"<*'»», Suvsb 
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(3a.  [added  1892.1  Any  person  interested  in  a  will  or  codicil 
~  to  probate  in  tnis  State,  as  provided  by  the  code  of  civil 
may  cause  the  validity  of  the  probate  thereof  to  be  deter- 
in  an  action  in  the  supreme  court  for  the  county  in  which 
)bate  was  had.  All  the  devisees,  le^tees,  and  heirs  of  the 
and  other  interested  persons,  including  the  executor  or  ad- 
must  be  parties  to  the  action.  Upon  the  completion  of 
I  of  all  parties,  the  plaintiff  shall  forthwith  file  the  summons 
)]Bint  in  the  office  of  the  clerk  of  the  court  in  which  said 
and  the  clerk  thereof  shall  forthwith  certify  to  the 
surrogate's  court  in  which  the  will  has  been  admitted  to 
the  fact  that  an  action  to  determine  the  validity  of  the  pro- 
ch  will  has  been  commenced;  and  on  receipt  of  such  cer- 
the  8urn>gate's  court,  the  surrogate  shall  forthwith  trans- 
rconrt  in  which  such  action  has  been  begun  a  copy  of  the 
mj,  and  all  papers  relating  thereto,  and  a  copy  of  the  de- 
B,  attaching  the  same  together,  and  certifying  the  same 
of  the  court.  The  issue  of  the  pleading  in  such  action 
leonflned  to  the  question  of  whether  the  writmg  produced  is 
I  the  last  will  and  codicil  of  the  testator,  or  either.  It  shall 
a  Jury,  and  the  verdict  thereon  shall  be  conclusive  as  to 
"  property,  unless  a  new  trial  be  granted  or  the  judg- 
be  reversed  or  vacated.  On  the  trial  of  such  issue,  the 
;  the  surrogate  admitting  the  will  or  codicil  to  probate  shall 
t  facie  evidence  of  the  due  attestation,  execution,  and  validity 
or  codicil.  A  certified  copy  of  the  testimony  of  such  of 
examined  upon  the  probate  as  are  out  of  the  jurisdic- 
court,  dead,  or  have  become  incompetent  since  the  pro- 
[be  admitted  in  evidence  on  theitrial.  The  party  sustaining 
be  entitled  to  open  and  close  the  evidence  and  argu- 
[Hie  shall  offer  the  will  in  probate  and  rest.  The  other  purtv 
offer  his  evidence.  The  party  sustaining  the  will  shall 
his  other  evidence,  and  rebutting  testimony  may  be  offered 
sases.  When  final  judgment  shall  have  been  entered  in 
a  copy  thereof  shall  be  certified  and  transmitted  bf  the 
surrogate's  court  in  which  such  will  was  admitted  to  pro- 
action  brought  as  herein  provided  shall  be  commenced 
years  after  the  will  or  codicil  has  been  admitted  to  pro- 
persons  within  age  of  minority,  of  unsound  mind,  impris- 
abeent  from  the  Btate,  may  bring  such  action  two  years 
^  diaabfli^  has  been  removed. 
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ARTICLE  THIRD. 
PeoBiTE  OF  Heirship. 
1  HB4.  R<1r.  etc.,  niny  apply  to  vsUib-  dci 

'  liik  belnblp.  |  SDSI.  Vl-ct^^  »„».». 

aaofi.  Cltaltoa;  Kppeaiaiuifl  of  pereons  Ihereor. 

tDisrceted.  aOGB.  FediioD  M  *acK«a 

SflU.  WhRt  fDCls  M  b«  ucertidaed ;  Se».  Id.;  n-heu  rbomI. 

§  2654.  l>tm-a  181)3.]  Wtere  a  peraon  seized  fn  fee  0*" 
«rty  within  the  Btutc  diea  iciestotc.  or  witbcrat  having  A 
real  iiroperCj-  lo  aiieeiflc  paisoua,  hia  heirs,  or  emjaf  UW 
person  deriving  title  fram  or  tbrough  sued  heirs,  orBny  of  I 
present  to  the  Burrogate'e  court  vrliich  haa  flcr[ii!ied  jtiM 
the  estate,  or,  it  no  surrogate's  court  has  acquired  sudkjii 
then  to  the  surrogate's  court  of  the  cotunyntaere  the  Hall 
or  any  part  thereof,  is  siluoted,  a  -writlen  petition,  duJj  W 
scribiog  the  real  property,  setting  forth  the  facta  upon  wU 
risilicttou  of  the  court  depends,  and  the  Interest  or  share  of 
tloner,  aad  of  each  other  heir  of  the  decedent,  in  the  rcil 
audprayioD;  forade<^reeestabllahiDgthe  right  of  iuhcrilaiu! 
and  that  all  the  heirs  of  the  decedent  may  in  cited  to  fttteni 
hate  of  that  ri^hi.  Upou  tjie  preseatation  of  such  a  pel 
surrogate  must  issue  a  citation,  accordingly. 

g  2665.  The  citation  muEt  set  foiib  the  name  of  the  itetj 
the  petitioner;  the  interest  or  shitre  which  the  petiiioiier  etij 
brief  descriplion  of  the  real  property.  Aeiy  heir  of  tbe  d«eedit 
not  been  cited,  may  nerertheles9  appear  at  (he  heanng;  and  Ha 
bimsetf  a  part;  to  the  apeeial  proceeding.  But  this  seotion  dod 
a  right  or  uitere^t  of  auch  a  pd'Son,  nulees  he  becames  a  partj. 

g  2666.  Upm  the  return  of  the  oitation,  the  enrTOgata  nM 
allegations  and  proofs  of  the  parties.  If  it  appears  that  iben  H 
respecting  tbe  heirship  of  a  party,  Or  respecting  the  ahara  to  vli| 
1b  entitled,  hb  Kn  heir  of  the  decedent,  the  sunognte  musb-dUrt 
oeadlnga.  If  there  is  no  such  oostest,  he  must  inquire  mtolhl 
circamatnncea  of  the  case.  The  petitioner  must  establish,  lifi 
evidence,  tbe  fact  of  the  decedent's  death  ;  tbe  place  of  bis  TtMtl 
time  of  liis  death  i  his  intestacy,  either  generally,  or  as  to  Utanl 
in  question;  the  number  of  heirs  entitled  to  laherit  the  praprt 
tion;  (he  name,  age,  resicieuce,  atid  relationship  to  tbe  deooM 
and  tbe  interest  or  share  of  each  in  the  property.  The  sumf 
these  facts  are  established,  must  make  a  decree,  describing  tb| 
and  declaring  that  the  right  of  inherilanee  thereto  hae  been  cM 
his  satisfaction,  in  Bccoidanec  with  the  facts,  ohiuh  mosl  benil 

g  S6G7>  An  exemplified  copy  of  a  decres,  lOBde  as  preacrilNd 
section,  and  of  the  proofs  taken  thereupon,  may  be  reeorded  is  ll 
the  clerk,  or  of  the  register,  oa  the  caae  requires,  of  eadl  Mol 
the  real  property  is  situated,  as  prescribed  by  law  for  retina 
and,  from  tbo  time  when  the  eiemplifications  are  eo  reoanM! 
or  the  rei:ard  thereof,  Is  presmuptire  evidence  of  the  taota  so  M 
established  thereby.  . 

§  3e&8.  Any  petBOH,  i«,\iar  l.\«.ii  *.  ^vni-^  \n  ».  «^tia<k  71  ii  Jl 
(u(ed  aa  prescrihed  in  t\i\B  articV,  Q'  ^.'^le  ■'i«w,iKT\»«e,ta  i^di 
M  party  may  at  aii5  Vime  w\i.'ci\n  Icn  ^mit»  sI-jm  «.  &««>»  a 
tiffhl  of  inheritance  »  muda  t\ie«ffi,  ^f»bW.-u>  V'W.  «««.«.' 
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t,  Bhowing.that  he  has  a  right,  title,  or  interest  in  the  real  prop- 
irt  thereof,  which  is  injuriously  affected  by  the  decree ;  stating 
ree  is  erroneous  in  some  material  particular,  specified  therein  ; 
that  the  decree  may  be  set  aside  or  modified  in  that  particular, 
the  persons,  whose  heirship  was  established  by  the  decree,  may 
how  cause,  why  the  prayer  of  the  petition  should  not  be  granted, 
laa  since  died,  or  has  conveyed  the  share  or  interest  so  ettab> 
deed  duly  recorded  in  the  county,  the  petition  must  state  thai 
lUSt  pray  that  the  persous,  who  have  succeeded  to  his  interest^ 
cited.  Upon  the  presentation  of  such  a  petition,  the  surrogate 
I  citation  accordingly. 

Where  a  petition  is  presented  as  prescribed  in  the  last  section^ 
ATfl,  upon  the  hearing,  that,  if  the  petitioner,  or  his  ancestor, 
grantor,  had  been  a  party  to  the  special  proceeding,  the  decree 
lereof  could  not  have  been  legally  made,  as  prescribed  in  this 
surrogate  must  vacate  or  modify  the  decree  accordingly.  A.n 
copy  of  the  decree  or  order,  so  vacating  or  modifying  the  o'ig- 
may  be  recorded  in  the  office  of  any  clerk  or  register,  wher^  • 
original  decree  was  recorded. 

ARTICLE  FOURTH. 

Grant  of  Lettehs  of  Administbation. 

entitled  to  letters  of  ad-       $  2665.  When  county  treasurer  to  be 

Qistration.  ex  -  officio   public  adminis- 

MDs    incompetent   to  re-  trator. 

ve  letters.  2CCC.  Bond;  letters  of  administra- 

ication  for  letters.  tion,  etc. 

ilon  ;   proceedings    upon  2C67.  When   authority    of   county 

.urn  of.  treasurer  superseded. 
iniiBtrator^s  bond.                                                                                          . 

// 
[am'(2 1993] .    Administration  in  case  of  intestacy  must  be  / 

the  relatives  of  the  deceased  entitled  to  succeed  to  his  per-    *t     . 
Btty,  who  will  accept  the  same  in  the  following  order:  <  ^ 

»  soTviving  husband  or  wife. 
)  children. 
3  father. 
» mother. 
3  brothers. 
» sisters. 
)  grandchildren. 
f  other  next  of  kin  entitled  to  share  in  the  distribution  of 

executor  or  administrator  of  a  sole  legratee  named  in  a  will 
i  whole  estate  is  devised  to  such  deceased  sole  legatee. 
a  entitled  is  a  minor,  administration  must  be  granted  to  his 
competent,  in  preference  to  creditors  or  other  persons.    If  no 
gnsLTdmn  of  a  minor  relative,  will  accept  the  same,  the  letters 
Qted  to  the  creditors  of  the  deceased ;  the  creditor  first  applj'ing, 
competent,  to  be  entitled  to  preference.    If  no  creditor  applies, 
.nst  be  granted  to  any  other  person  or  persons  legally  competent, 
iminifltration  shall  also  be  granted  to  an  executor  or  adminis- 
leceased  person  named  as  sole  legatee  in  a  will.    The  public 
w  in  the  city  of  New  York  has  preference,  after  the  next  of 
ST  an  executor  or  administrator  of  a  sole  legatee  named  in  a 
y  the  whole  estate  is  devised  to  such  deceased  so\e  legcitefe 
>rs  and  all    other   persons.     In   other  counties,   tbe  comtv\.>7 
taJi  luive  preference  next  after  creditors   over   a\\  other  pex- 
■eral  persons  of  the   same   degree    of   kindred  to   the   mtes- 
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entitled  to  adminiatratioo,  the;  mast  be  piefiemd 
lowing  order: 

First.  Men  to  -^omen;  eecond,  relatives  of  the  vhola 
those  of  tbebSilf  blood;  third,  nnmarried  women  to  monli 

If  there  are  several  persons  ei^UHll;  entitled  to  odmiulsti 
anrrogate  ma;  grant  letters  to  one  or  more  of  saoli  peiscnu 
miniatTation  mu.y  be  granted  to  one  or  more  competent  p 
tlioueh  not  entitled  to  the  same,  with  the  consent  of  11 
entitled  to  be  joined  with  ench  person  or  pcTBone;  whic 
must  be  in  writing,  and  filed  in  the  office  of  the  snrrogate. 
viving  husband  does  not  take  out  letters  of  adminisIieKl 
estate  of  bis  deceased  wife,  he  is  piesnmeJ  to  bave  m» 
hands  sufficient  to  satisfy  her  debts,  and  is  liable  thereloj 
band  is  liable  as  administrator  for  the  debts  of  bis  wileo 
extent  of  the  assets  received  b;  him.  If  he  dies,  laavinc  i 
of  his  wife  un  administered,  eioept  as  otherwiae  pronda 
tbej  pass  to  his  executors  oi  admisiatrators  as  port  of  M 
property]  but  are  liable  for  her  debts  in  preference  to  tbh 
of  the  hneband. 

^  3661.  [am'd  1893].  Letters  of  adminiatration  shall 
Rranted  to  D  person  convicted  oi  an  infamons  crime,  norl 
incapable  by  law  of  making  a  contract,  nor  to  a  person  no 
□f  the  Uoited  States,  nnless  he  is  a  resident  of  the  state,  no 
son  under  twentj-one  years  of  age,  or  who  is  adjadged  ini 
by  the  surrogate  to  esecnte  the  duties  of  such  tmat  by 
drunkenness,  improvidence  or  want  of  nnderstanding. 

§S66S.  [din'ti  1893].  A  person  entitled  abeolntely  or  SI 
ly,  to  Ddiuinistration  on  the  estate  of  an  inteatate,  may  prW 
eurrogBte's  court  having  jurisdiction,  a  written  petition,  du{ 
praying  for  a  decree  awarding  letters  of  admitustratMn, 
him,  or  to  such  other  person  or  persona,  having  a  ptiiire 
entitled  thereto,  or  in  the  alternative,  as  the  petitioner  »tm 
neoeHsnry,  that  the  persons  reijuired  to  be  cited,  as  prew>3 
neit  section,  be  cited  to  show  cause  why  such  a  decree  atiai 
made.  The  petition  must  set  forth  the  petitioner's  titlej  til 
which  the  jurisdiction  of  the  court  to  grant  letters  of  adsd 
upon  the  estate  depends;  and  the  names  of  thebnabaad 
any,  and  of  the  nest  of  kin  of  the  decedent,  so  far  as  ihay  I 
to  the  petitioner,  or  can  be  ascertained  by  him  with  doa 
A  citation  shall  not  be  issued,  and  u  decree  shall  not  be  ma 
a  citation  is  not  necesBary,  until  the  petitioner  presompliit 
by  af&davit  or  otherwise,  to  the  satisfaction  of  the  sDrn^lIC 
tence  of  all  the  jurisdictional  facts,  and  particalarly  Unit  Hu 
left  no  will.  For  the  pnrpose  of  the  inquiry  touohiiigitij 
matters,  the  surrogate  may  issne  a  siibpicrui,  requirilig  U} 
attend  and  be  examined  as  a  witness.  i 

§2683,  [am'dlSQS].     Everj^pcTsoD,  being  &  raeldenKl 

who  hue  a  right  to  administration,  prior  or  equal  to  that  d 
tioner.  and  who  has  not  renoimoed,  most  be  cited  npollH 
for  letters  of  administration.  The  surrogate  may,  la  flbJ 
issue  a  citatioIitonon-tBbv&bn.^.^,  <:>'[\.\kCA«'«lia  hnvemHa 
any  or  all  otber  pemous  wABxeW-ei  m  "Oae  ««i.«lw,,ihaBr 
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fliteu    Where  it  is  not  neoessory  to  cite  any  person,  a  de- 

iting  to  the  petitioner  letters,  may  be  made  on  presentation 

Ition,    Where  the  surrogate  is  nnable  to  ascertain,  to  his 

01,  whether  the  decedent  left,  snryiving  him,  any  person 

fto  Buooeed  to  his  estate,  a  citation  must  be  issned,  directed 

[iq  all  oreditors  of,  and  persons  interested  in  the  estate,  and 

attomey-generaly  and  the  public  administrator  of  the  pro- 

r,  requiring  them  to  show  cause  why  administration  should 

~  to  the  petitioner.    Any  person  who  has  a  right  to  ad- 

m»  prior  or  equal  to  that  of  the  petitioner,  may  renounce 

a  written  instrument,  acknowledged  or  proved  and  cer- 

I  manner  as  a  deed  to  be  recorded  m  the  county,  or  other- 

to  the  satisfaction  of  the  surrogate;  which  must  be  filed 

_  hte*8  office.    Where  a  citation  is  issued,  any  creditor  of 

Ldant,  or  any  person  interested  in  the  personal  estate,  al- 

eiteid,  may  appearand  make  himself  a  party  to  the  special 

B,  in  like  manner  and  with  like  effect,  as  a  devisee  or  lega- 

is  not  cited  on  an  application  for  probate.    On  the  return  of 

issned  as  prescribed  in  this  article,  the  surrogate  must 

,  a  decree  in  the  premises  as  justice  requires.     The  decree 

administration  to  any  party  to  the  special  proceeding  who 

to  be  entitled  thereto.    The  surrogate,  in  his  discretion, 

administration  without  a  personal  examination  of  the 

whom  it  is  awarded. 

[am'd  1893].  A  per^n  appointed  administrator,  before 
|«re  isaned  to  him,  must  file  his  official  oath,  execute  to  the 
the  state,  and  file  with  the  surrogate,  the  joint  and  several 
Lself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the 
not  less  than  twice  the  value  of  the  personal  property  of 
decedent  died  possessed  and  of  the  probable  amount  to  be 
t^  reason  of  any  right  of  action,  granted  to  an  executor  or 
lior,  br  special  provision  of  law.  The  sum  to  be  fixed  as 
it  of  tne  penalty  must  be  ascertained  by  the  surrogate,  by 
ition  on  oath  of  the  applicant  or  any  other  person,  or 
,  0  the  surrogate  thinks  proper.  The  bond  must  be  con- 
tiiat  the  administrator  will  faithfully  discharge  the  trust  re- 
him  as  anoh  and  obey  all  lawful  decrees  and  orders  of  the 
1*8  court  touohinR  the  administration  of  the  estate  committed 
fiat  where  a  right  of  action  is  granted  to  an  executor  or  ad- 
Jor  by  Bpedal  provision  of  law,  if  it  appears  to  be  impracti- 
kgiye  a  bond  sufficient  to  cover  the  probable  amount  to  be  re- 
'  fhe  sorrogate  may,  in  his  discretion,  accept  modified 
and  iflsne  letters  limited  to  the  prosecution  of  such  action, 
ning  the  executor  or  administrator  from  a  compromise  of 
and  the  enforcement  of  any  judgment  recovered  therein, 
farther  order  of  the  surrogate  on  additional  further  satis- 
'■  aecarity.  In  cases  where  all  the  next  of  kin  to  the  intestate 
i,  the  penalty  of  the  bond  need  not  exceed  double  the  amount 
ilnms  of  creoitors,  against  the  estate,  ^'resented  to  the  surro- 
kMroant  to  a  notice  to  be  published  twice  a  week  for  four 
b  the  official  state  paper,  and  in  two  newspapers  published  in 
f  of  New  York,  and  once  a  week  for  four  weeks  in  \.>no  ue^^- 
|rabliflihed  in  the  county  where  the  intestate  usuaWy  resv^^^, 
ibe  eounty  where  he  died,  reciting  an  intention  to  ap^\y  ic»x 
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which  shall  be  at  teest  thirty  days  after  the  first  pnblicatJUD 
but  no  bond  bo  given  Bhall  be  for  leee  than  five  thonsKiH)  iiclB 
Hnch  bond  maj  be  increased  by  order  nf  the  surrogate  I 
sbown.  Pending  auch  applioatiou,  no  temporary  admrnlstilf 
be  appointed,  eioept  on  petitinn  of  snch  next  of  bin. 


13.J   Tl 
a,  by  V 


and  takeoioTgeof  IhenaaetR  of  every  petBon  dying  iotesUfa,! 
ing  to  one  hnndred  doUnrs  or  more,  on  which  It-ttera  of  aAl 
tion  are  not  granted,  in  the  following  cases : 

I.  When  anch  peraons  leave  sBsets  in  the  county  of  Qm  I 
and  there  is  no  widow  or  relative  in  the  county  entitled  orM 
to  take  letters  of  administration  on  the  estate.  ' 

9.  When  assets  of  any  such  psTEon,  after  tiis  death,  comaj 
oonnty  of  the  treaBurei  and  there  is  no  person  in  the  comt^ 
and  competent  to  take  administration  of  the  eetate.  'I 

In  snch  coses  intestacy  is  presumed  nntil  a  will  is  piOT«4j 
ters  testamentary  Issned  thereon.  For  the  pnrpose  of  coDm 
preserving  snch  estates,  the  oonnty  treasnrer  may  mainWtf 
his  iiBme  of  ofBoe,  and  withimt  any  other  anthoriCr.  iat 
manner  as  an  eiecutor  may  by  law.  If  there  is  a  widcnr  0»i] 
of  such  intestate  entitled  to  udmintatratiou  on  his'ostate  in  M 
and  if  dae  proof  is  made  to  the  surrogate  in  the  coontf  ffi 
ate  creditors  or  relatives  or  the  deceased,  residing  taore  fl 
hundred  miles  distant  from  the  residence  of  the  f!aiTogttf\\ 
interested  in  the  distribution  of  the  estate,  and  that  the  ofbd 
deceased  are  in  danger  of  waste  or  embezzlement,  he  B*SI 
older  to  llie  treasurer  of  the  conniy,  authorizing  him  la  11 
seeuie  the  said  effects,  or  any  port  thereof,  which  order  shH 
him  all  the  powers  given  in  this  section.  When  any  ccmntj^ 
isttuthoriaed,  putauontto  the  provisions  of  this  saotion,  to  Irti 
of  any  property  of  an  intestate,  he  shall  have  the  aatat  pM 
be  entitled  to  take  the  samu  proceedings  which  ait  admilPM 
the  estate  of  a  deceased  person  ma^  have  or  be  entitled  |Q| 
thediscovery  of  any  property  of  the  intestate,  which  msyb^ffl 
or  withheld,  and  for  the  sale  of  any  that  may  be  peristiaUN 
caaae  an  inventory  of  the  property  of  the  intestate  to  bt  H 
appmisere  appointed  by  the  sarrognte,  executed  by  thaet  '' 


charge  of  such  property;  and  the  time  for  making  the  nHJ 
for  good  cause  shown,  be  extended  by  the  surrogate  ten  dql 
If  the  connty  treasurer  neglects  to  make  the  return  iritUa  I 
=1 .  ^^  jjg  shall  forfeit  the  sum  of  five  hundred  doUM 


i  for  and  recovered  by  the  county  superintendent  of  Um| 
me  use  of  the  poor  of  the  oonnty,  and  also  forfeit  liil  tok 
treoBUier  of  the  county  uf  Richmond  shall  not  aot  in  mf  tMJ 
the  public  sdminiEtrator  of  the  city  of  New  Tork  has  Joriiaj 

§  S68G.  [atli'd  1893.]  When  the  inventory  ie  retnmerf.  Q 
treasurer  must  give  t^etoniV  teo(aaBa.\i3\K^  ^s,^^ — -" 
porary  adminiBtriilor  apfriiiiAta.Vfs  nwo.iiLtwpXft.^-' — 
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penftliy  as  the  surrogate  approves,  and  the  surrogate  must 
letters  to  snch  oonntv  treasurer,  authorizing  him  to  collect 
rre  the  estate  of  the  deceased.  The  surrogate  must  imme- 
;  thfireafter  cause  notice  thereof  to  be  published  once  in  each 
thzee  months,  in  a  newspaper  printed  in  his  county,  and  in 
al  state  paper,  requiring  aU  persons  claiming  a  ri^ht  to  ad- 
on  such  estate  to  appear  and  interpose  such  claim  before 
gate  within  a  certain  time  to  be  therein  specified,  not  less 
months  after  the  first  publication  of  such  notice  in  the  offi- 
paper.  If  before  such  time  any  person  entitled  to  adminis- 
am  and  claims  the  same,  the  surrogate  must  cause  ten  days' 
such  daim  to  be  servea  on  the  county  treasurer  and  may,  at 
ition  of  such  time,  erant  letters  to  such  person  unless  it  ap- 
he  is  not  entitled  thereto;  and  thereon  the  publication  of 
I  must  be  discontinued.  At  the  time  appointed,  if  letters 
been  prsTiously  eianted,  any  person  entitled  to  administra- 
Buch  estate  and  duly  qualified  and  competent,  who  appears 
18  the  same,  shall  be  entitled  to  letters  testamentary  or  of 
Ion,  as  the  case  may  be.  On  the  granting  of  such  letters, 
>1  and  authority  of  the  county  treasurer  over  the  estate  of  the 
oease,  and  he  must  deliver  all  the  assets  in  his  hands  to  the 
>  app<^ted,  after  deducting  therefrom  the  expenses  incurred 
ngandj>reserving  the  assets,  in  obtaining  letters,  and  pub- 
the  notice  herein  required,  and  a  reasonable  compensation 
1  nrvloeB,  not  exceeding  three  dollars  for  each  day  necessarily 
~  to  be  allowed  and  taxed  by  the  surrogate  on  the  oath  of  the 
asnrer.  If  letters  testamentary  or  of  administration  be  not 
,  by  the  surrogate  to  any  person  at  or  before  the  expiration  of 
specified  in  the  notice,  then,  unless  it  appear  that  such  let- 
already  been  granted  by  some  other  surrogate,  the  surro- 
gtant  letters  of  administration  thereon  to  the  county  treas- 
'in  other  cases,  on  receiving  the  like  bond,  with  the  like  sure- 
in  the  like  penalty,  as  administrators  are  required  to  give, 
ity  treasurer  must  accept  of  such  letters  and  give  the  bond 
paired.  Such  letters  and  the  record  thereof  and  a  transcript 
iBOord,  duly  certified,  are  conclusive  evidence  of  the  authority 
[sounty  t^reasurer  in  all  oases  in  which  the  surrogate  has  juris- 
vnder  this  article.  The  surrogate  must  imme£ately  transmit 
lomptroUer  a  certified  copy  of  all  such  letters  granted  by  him 
Qounty  treasurer,  the  expense  of  which  must  be  paid  to  him 
"  B  sMe  teeasury,  on  the  warrant  of  the  comptroller.  Until 
administration  be  granted,  the  county  treasurer  shall  not 
ftirther  in  the  administration  of  any  estate  than  to  pay  the 
t  ehai^es  of  the  deceased,  to  collect  debts,  to  take  possession 
liieeaze  his  eflects,  to  sell  such  thereof  as  are  perishable  and  to 
[SoM  espcjpases  of  the  proceedings  required  by  law. 

187.   [om'd '93].  The  powersand  authority  of  the  county  treas- 
xslatum  to  the  estate  of  a  deceased  person  shall  be  superseded: 
the  production  of  letters   testamentary  granted  before  or 
itly  to  his  becoming  vested  with  the  authority  of  an  admin- 
on  the  same  estate. 

the  production  of  letters  of  administration  giante^  \.o  %ii:^ 
Kcaon  on  the  same  estate  before  the  county  ticaBuxeT  \)Qe^X£i^ 
'irlih  tbepowBTB  of  an  administmtoT  thereon. 
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3.  By  the  prodnotion  at  letterBotadnunistration  issnedbjlli 
rogate  or  a  connty  in  this  Btate  of  which  the  deceased  was  a  w 
at  the  time  of  his  death,  granted  cfler  the  count;  trGOsoret  b 
Tested  with  the  poweia  of  an  administrator  on  the  Bstabi  0 
deceaaed. 

When  hia  authority  is  so  soperseded,  he  mnat  deliver  to  1^ 
ntor  or  administrator  producing  auch  letters,  a.11  the  asaeleofl 
ceaaed  in  his  handfl,  after  deducting  therefrom  the  allowanog 
sarvi<^es  and  the  expenses  incurred,  to  be  taxed  and  allowed 
aTirrogate.  All  acts  done  hy  hiia  in  good  faith  previoas  to  & 
^hen  hia  authority  shall  be  anpeneded  shall  be  valid.  AH  nil 
Toanced  hy  him  may  be  contiQaed  by  and  in  tha  name  ol  the 
tor  or  administratoT  who  aacoeeda  him  in  the  administration 
estate  in  relation  to  which  the  suit  may  be  brought. 


4 


AETICLE  FIFTH. 
Temporabi  AnuraiBTRXTion. 

j  anns.  Powers    and    procecdliis^g   of  admlaiatrabn  of  ■! 

CDUnty  (reaaursr  ss  a^lmln-  I  W>7I.  TEmporary  adintailM! 

iitrator  ;    pajmcate     iuto  abaentee  may  attn 

BtMelroasury.  romilir                 '^i 
BOflB.  Putiiflo  mlinliilatratoc  of 

County. 
HTO.  When  and  haw  temporal 

minlstnttor     may     b< 

pointed.  -.xeis.  money  depml(«d:  M 

sen.  IJncoTpOTalgd  iniSfm.i  drawn. 

XSTS.  OenemI  powers,  etc.,  of  tarn-  36S1.  tToUceg     rsqulrad    It 

porary  administrator.  article;  howelToiCi 

S673.  Id,;  as  ta  requiring  oredltors  mSi.  Wheo    time    to   no. 

'         to  nreseac  claims.  agiLlnst  the  f>gt*t* 

Se74.  Id.  1  as  to  paying  debts,  SOSS.  Appllcatioa  oru£«ij 

sent.  M.\  aEtorealpntperty,  collectors,  etc,  he! 

9678.  Bpocittl  powers  of  temporary  appointed: 


§  3668.  [am'd  1893].  On  receiving, letters  of  a< 
county  treafinrei  shall  be  rested  with  all  the  powera  nod  ri 
other  administiators,  and  subject  to  the  same  duties  and  oUij 
except  as  herein  otherwise  provided.  He  must  account,  and  I 
compelled  to  accottot,  in  the  aame  manner  ax  othui  adminiBl 
and  proceedinga  for  such  accounting  may  be  had  at  the  inat 
any  person  interested,  or  of  the  attorney -general  or  tha  eonqt 
He  must  be  allowed  on  the  settlement  of  his  accounts  (or 
penses  as  other  administrators  and  for  his  scnricea  donble  Q 
missions  allowed  them  by  law.  The  residue  of  any  nionenl 
hands  must  be  paid  into  the  treasury  of  the  state  for  t]  ' 
the  persons  entitled  Ui  recsvve  tUe  same.     He  mnat^ 


,„';^ 
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ptroUei  aimiially»  at  the  time  of  rendering  his  aooonnt  of  taxes, 
rifled  statement  of  all  moneys  received  by  him  for  oommissions, 
io6B  and  expenses,  and  the  total  amount  of  his  receipts  and  ex- 
iitures  in  each  case  in  which  he  has  taken  charge  of  and  collected 
effects,  or  in  which  he  has  administered  on  any  estate  during  the 
BdiBg  year,  with  the  name  of  the  deceased,  his  place  of  residence 
e  time  of  his  death,  if  known,  and  the  place  from  which  he  came, 
I  was  not  a  resident  of  the  state  at  the  time  of  his  death.  A  copy 
fih  statement  mnst  be  published  once  a  week  for  three  weeks  in 
>er  printed  in  the  county^  and  in  the  official  state  paper,  the  ex- 
e  of  which  may  be  retained  by  him  out  of  any  balance  in  his 
s  payable  into  the  state  treasury.  For  a  neglect  to  comply  with 
pro'trision,  he  forfeits  one  hundred  dollars  to  the  people  of  the 
,  to  be  recovered  by  the  attorney-general;  and  the  comptroller 
give  notice  to  the  attorney-general  of  every  such  omission. 

660.  lam*d  1881, 1893].  The  surrogate  of  the  county  of  Kings  and 

>tLnty  treasurer  of  such  county  may  appoint  a  public  administra- 

'the  county,  to  hold  office  for  the  term  of  five  years,  unless  sooner  re- 

d  for  cause.  Before  entering  on  the  duties  of  his  office,he  must  take 

abeoxibe  before  the  county  clerk  or  county  judge  of  the  county, 

ostioe  of  the  supreme  court,  the  constitutional  oath  of  office,  and 

te  a  bond  with  sureties  to  be  approved  by  a  justice  of  the  su- 

)  court,  or  such  county  judge,  to  the  county  of  Kings,  in  the 

sum  of  fifty  thousand  dollars,  conditioned  for  the  faithful  dis- 

Q  of  all  the  duties  of  his  office,  and  that  he  will  fully  and  cor- 

account  for  and  pay  over  all  moneys  and  property  that  may 

into  his  hands  as  such  public  administrator,  according  to  law, 

bond  must  be  filed  with  the  clerk  of  the  county.    He  shall  be 

id  to  retain  from  all  moneys  or  property  of  any  intestate  that 

into  bis  hands  after  deducting  all  actual  and  necessary  expenses 

me  commissions  as  are  now  allowed  by  law  to  executors  or  ad- 

sators,  but  he  shall  receive  no  salary  for  his  services.   He  shall 

be  prior  right  and  authority  to  collect,  take  charge  of  and  ad- 

ver  npon  the  goods,  chattels,  personal  property  and  debts  of  per- 

lying  intestate  and  for  that  purpose  to  maintain  suits  as  such 

I  administrator,  as  any  executor  or  administrator  might  by  law 

fbllowing  cases : 

^enever  such  person  dies  leaving  any  assets  or  effects  in  the 
r  of  Kings,  and  there  is  no  widow,  husband  or  next  of  kin  en- 
bo  a  distributive  share  [in  the  estate]  of  such  intestate,  resident 
» state,  entitled,  competent  or  willing  to  take  out  letters  of  ad- 
ration  on  such  estate. 
rheneTer  assets  or  effects  of  any  person  dying  intestate^  e&^x 
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bis  dfBtli.  come  into  the  conut;  of  Kings  and  there  is  ao  sneh 
entitled,  competent  or  trilliag  to  take  ailmiaiBtration  of  tlie 
In  sncli  caeeB  intestacy  is  presumed  iintil  a  will  is  proved  and 
testamentaiy  iesned  thereon,  All  pioTisioiiB  of  law  ccoifeniiif 
diction,  anthoritj  or  power  on,  or  otherwise  relating  to,  tba  o: 
pnhlic  ndminiatTBtoroftbe  city  of  New  York  and  to  the  office  o( 
adminiBtTator  in  the  aeverol  counties  of  the  etate,  ao  far  aaappH 
appljtoand  ate  conferred  on  the  ofSce  hereby  created.  Thiimt 
of  the  oonnty  of  Kings,  in  cases  where  now  authorized  by  lAV^I 
letters  of  temporary  administration,  may  in  his  discretion  ini 
ters  of  temporary  administration  to  such  admioistrator  tti 
further  security  than  required  by  this  section. 

§2670.  [iTn'iJ18e3].  On  theapplioation  of  s  creditor,  oiip 
interested  in  the  estate,  the  surrogate  may,  in  his  digoretion,  io 
one  or  more  persona  competent  and  qualified  to  serve  as  euc 
letters  of  temporary  administration,  in  either  of  the  foUowingM 

1.  Where  delay  necessarily  occurs  in  the  granting  of  letlen  I 
mentary  or  letters  of  administration,  in  conseqnenoa  of  ■  M 
arising  on  an  application  therefor,  or  for  probata  of  a  will ;  di  il 
sequence  of  the  absence  from  the  state  of  an  executor  named  il 
will ;  or  for  any  other  cause. 

i,  "Where  a  person,  of  whoae  estate  the  surrogate  would  banj 
diction,  if  he  was  shown  to  he  dead,  disappears  oria  misainftH 
after  diligent  search,  his  abode  can  not  be  ascertained,  ind  I 
ciraumstances  which,  afford  reasonable  ground  to  believe  eitbaft 
is  dead,  or  that  he  has  become  a  lunatic  or  that  he  has  been  MCI 
confined  or  otherwise  unlawfully  made  away  with  ;  and  tha  tfl 
ment  of  a  temporary  administrator  is  necessary  for  the  prototf 
his  property,  and  the  righta  of  creditors,  or  of  thoee  who  will  Ml 
ested  in  the  estate,  if  it  is  found  that  he  ia  dead. 

An  appointment  of  a  temporary  administrator  in  a  caeespMlt 
subdiTision  first  must  be  made  by  an  order.  At  leart  ten  dtji*  I 
of;the  application  for  such  an  order  must  be  given  toencliptftff 
proceeding,  who  has  appeared,  unless  tha  surrogate  is  satis&ed  If! 
that  the  aafety  of  the  estate  requires  the  notice  to  be  aholMol 
which  oase  he  may  shorten  the  time  of  service  to  not  l«aa  tW 
days.  Application  forsnchanappointmentginaooHeBpeciiladb 
division  second,  must  be  made  by  petition,  in  like  manntf  U1 
an  application  ia  made  for  administration,  in  case  ol  inlittnH 
the  proceedings  are  the  same  as  prescribed  in  article  fonitk* 
title,  telatiog  to  snchlost'aentioned application.  Snohan*^"* 
(or  the  appointment  of  a  temporary  administrator  may  al 
with  like  eCeot,  and  in  like  manner,  as  if  made  bf  ftci 


mayalnl** 
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breasnrer  of  the  county  where  the  person  whose  estate  is  in 
.  last  resided ;  or,  if  he  was  not  a  resident  of  the  state,  of  the 
inhere  any  of  his  property,  real  or  personal,  is  sitnated.  A 
ry  administrator  mnst  qualify  as  prescribed  in  article  fourth 
Ue,  with  respect  to  an  administrator-in-chief. 

L  incorporated,  1893,  in  §  2670. 

2.  [am'd  1881.]  A  temporary  aaministrator,  appointed  as  pr»> 
1  this  article,  has  authority  to  take  into  his  possession  perMnal 
;  to  secure  and  preserve  tt ;  and  to  collect  choses  in  action ;  and 
*  of  these  purposes,  he  may  maintain  any  action  or  special  pr»- 

An  action  may  be  maintained  against  him,  by  leave  of  the  sur- 
pon  a  debt  of  the  decedent,  or  of  the  absentee  whom  he  represents, 
anner,  and  with  like  effect  as  if  he  was  an  administrator  in  chief. 
)gate  may,  by  an  order  made  upon  at  least  ten  days*  notice  to  all 
38  who  have  appeared  in  the  special  proceeding,  authorize  the  tem- 
Iministrator  to  sell,  after  appraisal,  such  personal  property,  speci- 
of  the  decedent,  or  of  the  absentee  whom  he  represents,  as  it 
o  be  necessary  to  sell,  for  the  benefit  of  the  estate ;  oi,  if  it  appears 
lafety  of  the  estate  requires  the  notice  to  be  shortened,  the  surro* 

shorten  the  notice  to  not  less  that  two  days.  The  surrogate  may, 
>rder,  authorize  him  to  pay  funeral  expenses,  or  any  expenses  of 
nistration  of  his  trust,  or  stenographer's  or  referee's  fees  on  con* 
will  or  administration ;  and  he  may  also  direct  the  payment  of  a 
other  pecuniary  provision  under  a  will  or  a  distributive  share  or  just 
•nate  part  thereof,  according  to  section  two  thousand  'seven  han^ 
nineteen  of  this  act  as  though  he  were  an  executor  or  adminis* 

3.  After  six  months  have  elapsed,  since  letters  were  issued  to  t 
7  administrator,  appointed  upon  the  estate,  of  either  a  decedent  or 
^,  he  has  the  same  power,  as  an  administrator  in  chief,  to  pub- 
jce  requiring  creditors  of  the  decedent  or  absentee,  to  exhibit  their 
to  him.  The  publication  thereof  lias  the  same  effect,  with  respect 
nporary  administrator,  and  also  an  executor  or  administrator,  sub- 
'  appointed  upon  the  same  estate,  as  if  the  temporary  administrator 
txecutor  or  an  administrator  in  chief,  and  the  person  to  whom  the 
Dt  letters  are  issued  was  bis  successor. 

i.  After  a  year  has  elapsed,  since  letters  were  issued  to  a  tern* 

Iministrator,  appointed  upon  the  estate,  of  either  a  decedent  or  an 

the  surrogate  may,  upon  the  application  of  the  temporary  admiii> 

md  upon  proof,  to  his  satisfaction,  that  the  assets  exceed  the 

kke  an  order,  permitting  the  applicant  to  pay  the  whole  or  any  part 

,  due  to  a  creditor  of  a  decedent  or  absentee ;  or,  upon  the  petition 

creditor,  he  may  issue  a  citation  to  the  temporary  administrator, 

him  to  show  cause  why  he  should  not  pay  the  petitioner's  debt. 

ch  a  petition  is  presented,  the  proceedings  are,  in  all  respects,  the 

vhore  a  creditor  presents  a  petition,  praying  for  a  decree  directing 

;or  or  administrator  to  pay  his  debt,  as  prescribed  in  article  first 

mrth  of  this  chapter. 

5.  Where  a  temporary  administrator  is  appointed,  in  consequence 
BsA  respecting  a  will  of  real  property,  the  order  appointing  hvm  *^ 
er  upon  him  authority  to  take  possession  of  rea\  pio^Tty^  Vn,  ^<^ 
tmother  county,  which  ia  affected  by  the  wiW,  and  xa  T^^ieVv^  V>cv*. 
'  proitt  tbereot.     Tb9  surrogate  niay,  by  aa  order,  owAw  \xv«sv 


» 
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him  ■utfaorltj'  lu  lenoe  anv  or  nil  ol  iJic  ivti  praperij-,  lor  i 

ingonejear;  or  to  du  any  otli«r  net  Willi  reapect  therein,  eiMpt  to bbB i^ 

whiii  is,  in  the  surrogate  8  opinion,  neceasary  for  the  eiecntion  of  tU  wBk 

■  or  the  preaervKtion   ot  beiLelit  of   the  real  property.     For  either  rf  ttai 

,    purposes,  he  may  muinlain  ur  defend  any  lutioD  or  Special  proceedtBf 

g  3676.  A  temporary  admiiiiatnitor,  appointed  upon  the  estate  et  ■ 

•Ijaentee,  has  ail  the  powers  and  aathoi'ity  enumerated  '~  "'""' "" 

"'   reapeist  to  t"  ■       '  ■     —  ■■        .....      n-- 

»  of  that  a  I 
devisee,  If  he  is  (lend,  I 
■Uministrator  biod  bis  ai 

jj  2677.  tipon  proof,  satisfactory  to  the  surrogate,  tliat  the  wifeet^ 
infnnt  child  of  an  absentee,  upon  whose  estate  a  temporury  adminitliak 
has  been  appoidl«d,  is  in  auoh  i:ircumstaDceB,  as  to  Require  provinoB  Hi* 
made  out  of  the  estate  for  his  or  ber  maintenance,  clothing,  or  gdnoMH 
the  sarrognte  may  make  an  order,  directing  Ihe  tempomry  admiaiMnWf 
maka  aach  provision  therofor,  as  the  surrogate  deems  |iroper,  oat  tt  B( 
peremia,!  property  in  hia  bands,  not  needed  for  the  payment  of  debts. 

§  3678.  [am'd  ISBS.]    A  t^mpnrury  adininiatrator,  appuinted  U  | 
acnbed  hi  itns  article,  moat,  within  ten  days  after  any  money  belo"^" 
the  estate  comes  into  his  hands,  di-posit  it  as  presmbed  iu  it'' 
Where  he  was  appointed  by  the  surrogate's  miurtof  any  county  e 
Tork,  it  must  be  deposited  nith   a  pereon,  with  a  bank,  or ' 
incorporated   trust  company,  designated  by  the  surrogate;  1 
person  So  designated  as  depositary  must  Brst  flie  in  the  surrogate'l  l! 
bond  to  the  surrogate  iu  n  penulty  fixed  by  him,  eiecuced  by  tbe  dep) 
and  two  sureties,  nnd  conditioned  to  render  a  faithful  aocDunl  and  ]Mf « 
all  moDey  rei'sived  by  him  upon  the  directiou  of  any  court  ot  comfM 
JnoadiDtioQ.     Where  the  temporary  udmiaiitrator  was  appointed  bylMV 
logate  of  the  county  of  New  York,   the  money  must  be  depoHilaJ  I* 
domeatio  incorpurated  trust  oompiiuy,   having  its  pnni'ipal  offlua  at  pi 
of  busineii  in  the  o%  of  New  York,  and  eitliur  specially  approml  Iff  I 
iiinogate  or  designated  in  the  general  rules  of  praccici  '  ' 

Isada  paid  into  eourt. 

%  2679.  If  a  temporary  administrRtor  neglects  to  i 
prescribed  in  the  lasr  section,  within  Ihe  time  therein  limited,  thss 
muHi,  upon  the  application  of  a  iredltor  or  pertton  intete^ied  in  tb 
■eoompinied  with  siilitfactury  pruuf  of  the  ncj>lect,  make  an  ordar^i 
log  bim  to  do  so  forLbwith,  or  to  show  uuuse  why  a  warranl  of  atli  ' 
■honld  not  issue  ngainst  him.     In  the  county  of  New  York,  the  otd_.„ 
be  made  returnable  three  days  after  isauiogit;  andit  must  be>erradjl{ 
the  temporary  admiuistrator,  at  least  two  days  liefore  the  retu' 
of,  either  personally  or  by   leaving  a  copy  thci'cof  within  the  I 
dwelling  place,  or  hia  oSce  for  the  regular  transaction  ot  t 
Mn  i  or,  if  it  cannot  be  served  in  either  <i{  those  methods,  1 
mich  other  manner,  aa  tbe  surrogate  directs.      In  any  oilier 
be  made  returnable  within  a  reasonable  time,  i   " 
after  issuing  it ;  and  it  must  be  served,  iu  like 
before  the  return  day  tliereuf 

g  2680.  Uoney  defiositcd  by  a  temporary  administrator,. 
this  arliiilc  cannot  he  withdrawn,  eieept  upon  the  order  Ol 
ceilitied  copy  of  which  mualhe  ptepfluted  to  the  dopoaltarj. 
ina.v  be  made  upoa  two  dija'  nouv»  ot  lAit  — '■--■■--  -■ — 
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<o  the  special  proceedings  in  which  the  temporary  adminiatratoi 
;ed,  who  appeared  therein ;  but  not  otherwise. 

A  notice  required  to  be  given,  as  prescribed  in  this  article,  to  a 

than  the  temporary  administrator,  must  be  served  upon  the 

the  party  to  whom  notice  is  to  be  given ;   or,  if  he  has  not 

'  an  attorney,  upon  the  party,  in  like  manner  as  a  notice  may  be 

I  an  attorney  in  a  civil  action,  brought  in  the  supreme  court. 

khe  attorney  or  party  to  be  served  does  not  reside  in  the  suno* 

^y ;  or  where  the  attorney  for  a  party  has  died,  and  no  other 

for  that  party  has  been  filed  in  the  surrogate's  office ;  the  surro- 

»y  order,  dispense  with  notice  to  that  party  ;  or  may  require 

given  to  him,  in  any  manner  which  he  thinks  proper. 

Section  two  thousand  five  hundred  and  ninety-three  of  this  act 
feet  any  proceeding  in  favor  of  or  against  an  executor,  or  an 
>r  in  chief,  where  a  temporary  administrator  of  the  same  estate 
pointed,  except  as  otherwise  prescribed  in  section  two  thousand 
and  seventy-three  and  section  two  thousand  six  hundred  and 
:  of  this  act. 

Each  provision  of  this  chapter,  imposing  a  duty  or  liability  upon 
'  administrator,  appointed  upon  the  estate  of  a  decedent,  or  his 
'  conferring  upon  the  surrogate  power  or  authority  with  respect 
mporary  administrator,  or  his  sureties ;  applies  to  a  collector  or 
linistrator,  appointed  before  this  chapter  takes  effect,  and  hit 
:cept  so  far  as  it  is  repugnant  to  the  provisions  of  law  in  force, 
•Hector  or  special  administrator  was  appointed,  or  to  the  letteif 

ARTICLE  SIXTH. 

H  OF  Litters  Tbstaioiitart  jjid  Lsrxbs  or  Admihistkatioh. 

cation  of  letters,  upon  $  3689.  Application  by  executor,  etc., 
of  of  will,  or  revocation  of  for  revocation  of  letters. 

>bate,  etc.  2690.  Proceedings  thereupon, 

cation  of  letters  for  die-  2691.  In  what  cases  letters  may  be 
ilification,  misconduct,  etc.  revoked  without  a  citation, 

on  ;  citation  thereupon.  2692.  Bemaining  executors  may  act, 
ing ;  decree.  where  letters  of  one  revoked. 

$e  not  to  affect  testamentary  2696.  In  other  cases,  successor  to  be 
sts.  appointed. 

Where,  after  letters  of  administration,  on  the  ground  of  intestacy, 
granted,  a  will  is  admitted  to  probate,  and  letters  are  issued 
or  where,  after  letters  have  been  issued  upon  a  will,  the  probate 
3voked,  or  a  subsequent  will  is  admitted  to  probate,  and  letters 
lereupon ;  the  decree,  granting  or  revoking  probate,  must  revoke 
letters. 

In  either  of  the  following  cases,  a  creditor,  or  person  interested 
te  of  a  decedent,  may  present,  to  the  surrogate's  court,  from 
s  were  issued  to  an  executor  or  administrator,  a  written  petition, 
d,  praying  for  a  decree  revoking  those  letters ;  and  that  the 
administrator  mfLV  be  cited  to  show  cause,  why  a  decree  should 
B  accordingly : 

i  the  executor  or  administrator  was,  when  letters  were  issued  to 
since  become,  incompetent,  or  disqualified  by  law  to  act  as  such ; 
)unds  of  the  objection  did  not  exist,  or  the  objection  wu  iwA 
e  petitioner,  or  a  person  whom  he  represents,  upon  \Yi<&  \\Q!u\n% 
CMtion  for  letters. 
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B.  Wliere,  hj  renaon  of  hia  lisTing  wasted  or  iiKp,.-)p«rl7 
IDOne;  or  olher  asecls  In  hin  hsnila,  or  ini'i>f<ted  monej  in  Bec< 
thorited  by  Uv,  or  othenrlae  improvidemljmuniigedoi'  injured  thepiapn^ 
OBmDiitled  to  his  charge  ;  or  bj  reaauQ  of  othn-  misconduot  in  Ibc  eiecutlm 
of  hia  office,  or  dishonealj,  drunkeonesB,  impiDvidence,  or  nint  of  duJk- 
■Umdiug  ;  he  U  onfit  for  the  due  eiecmion  of  hia  office. 

8.  Where  he  has  nilfuily  refused,  or,  without  good  cause,  neglected, til 
obej  anj  lasfu!  direction  of  the  surrogate,  conlnined  in  a  decree  or  orivi 
or  any  proviaion  of  Inw,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  bi^  letters  vas  obtained  by  a  false  siigKesIioa  ol  i 

C.  In  the  case  of  aa  executor,  where  bia  circumatanceB  u«  nidi,  llil 
thej  do  not  afford  adequate  secunt;  to  the  credilora  or  persona  inltnaltd. 
for  the  due  admin  iatrat  ion  of  the  estate. 

6.  In  the  case  of  an  execalor,  where  he  has  removed  or  is  aboul  lo  WW* 
from  the  State,  and  the  case  is  not  one,  where  a  non-reeident  eiecBtoi  innid 
be  entitled  to  letters  without  giving  a  bond. 

1.  Id  the  esse  of  an  eiei'ator,  where,  bv  the  terms  of  the  will,  hiivfiM 
was  to  cease  upon  a  conliugency,  which  has  happened. 

B.  In  the  case  of  a  leoiporarj  administrator,  appointed  upon  the  ttlUeil 
an  absentee,  where  it  is  shown  that  tbc  absentee  has  returned  ;  or  thai  hi 
la  liiing,  and  capable  of  retorning  and  reaniaing  the  munagemenl  Of  hll 
affairs  ;  or  that  an  eiecntor,  or  an  sdministrator  in  chief,  has  been  ippoinld 
upon  hia  estate ;  or  that  a  committee  of  his  property'  has  been  apptriatcd  If 
a  competent  coarC  of  the  Slate. 

g  3686.  A  petition,  presented  as  prescribed  in  the  last  section,  mustMl 
forth  the  facta  and  circum stances,  showing  that  the  case  is  one  o(  tlW* 
therein  specified.  Upon  proof,  b;  afliijavit  or  oral  teatimonj,  BaliifacnT 
to  the  surrogate,  of  the  truth  of  the  nllegations  contained  in  the  pMltim,  ■ 
eitaUoQ  mnat  be  iHsaed  aocording  to  tbe  prayer  thereof;  except  that,  wliv> 
the  case  is  within  Bubdiiision  fifth  of  the  last  sectitai,  and  the  eiecntor  bM 
given  a  bond,  as  prescribed  in  article  first  of  this  title,  tbe  anrrogale  IMJ, 
in  his  discretion,  entertain  or  decline  to  entertain  the  application. 

g  2687.  Upon  the  retam  of  a  citation,  issued  as  prescribed  in  ibeM 
■ectioD,  if  the  objections,  or  any  of  tbem,  are  established  to  the  surrtgirt 
Mtisfaotioa,  he  mnat  make  a  decree,  revoking  the  letters  issued  to  tt* 
person  complained  of.  But  the  surrogate  raiiy,  in  his  discretion,  diAvk 
the  proceedings,  upon  such  terms,  as  to  costs,  as  jastice  require*,  and  oif 
allow  the  letters  to  remain  unrevoked,  in  either  of  the  following  ctMs: 

1.  Where  the  case  is  within  subdivision  third  of  the  last  section  holoM 
II  tbe  direction  of  tbe  surrogate  or  tbe  provision  of  law  is  obeyed,  M 
suitable  amends  maoe  to  each  person  injured  bj  the  neglect  or  rAFml 
•bey  it. 

3.  Where  tbe  case  is  within  subdivision  fourth  of  that  secliOB,  ll 
person  cited  is  entitled  to  letters,  notwithstanding  the  false  suggeilMt 

5.  Wbetw  tbe  case  ia  wilhia  aubdivision  fifth  of  that  section,  itUoi 
mitor  gives,  within  a  reasonable  time,  not  exceeding  five  days,  a  bOtt' 
prescribed  in  article  first  of  this  title. 

%  acaa.  where  an  executor  or  administrator 
tnutee,  a  decree  revoking  hia  letters  doea  not  affect  bis  power  or  aul 
u  (MMBCntary  trustee,  except  in  the  cue  specially  prescribed  for  tW|V 
^  [n  title  sixth  of  liiia  cba^Xev . 
B  20M.   An  etecxitOT  ot   aAnvmiaWatar  ma.^. 


I  RSVOeATION.  Sg  M90-a69S 

Togate'i  ecmrt  a  written  petition,  duly  verified,  praying  that  his  account 
y  be  judicially  settled  ;  that  a  decree  may  thereupon  be  made,  revoking 
.  letters,  and  discharging  him  accordingly ;  and  that  the  same  persons 
y  be  cited  to  show  cause,  why  such  a  decree  should  not  be  made,  who 
i8t  be  cited  upon  a  petition  for  a  judicial  settlement  of  his  account,  as 
escribed  in  article  second  of  title  fourth  of  this  chapter.  The  petition 
iBt  set  forth  the  facts  upon  which  the  application  is  founded ;  and  it 
ist,  m  all  other  respects,  conform  to  a  petition  praying  for  a  judicial  let- 
iment  of  the  account  of  an  executor  or  administrator.  The  surrogate  may, 
bis  discretion,  entertain  or  decline  to  entertain  the  application. 

§  2690.  If  the  surrogate  entertains  an  application,  made  as  prescribed 
the  last  section,  the  proceedings  thereupon  must  be,  in  all  respects,  the 
me,  as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's  account ; 
:oept  that,  upon  the  hearing,  the  surrogate  must  first  determine,  whether 
ifficient  reasons  exist  for  granting  the  prayer  of  the  petition.  If  he  deter- 
ines  that  they  exist,  he  must  make  an  order  accordingly,  and  allowing  the 
)titioner  to  account,  fur  the  purpose  of  being  discharged.  Upon  his  fully 
soounting,  and  paying  over  all  money  which  is  found  to  be  due  from  him 
I  the  estate,  and  delivering  over  all  books,  papers,  and  other  property  of 
le  estate  in  bis  hands,  either  into  the  surrogate's  court,  or  in  such  a  man- 
sr  as  the  surrogate  directs,  a  decree  may  be  made,  revoking  the  petitioner's 
tters,  and  discharging  him  accordingly. 

§  2691.  In  either  of  the  following  cases,  the  surrogate  must  make  a 
icree,  revoking  letters  testamentary  or  letters  of  administration,  issued 
va  his  court,  without  a  petition  or  the  issuing  of  a  citation : 

1.  Where  the  person,  to  whom  the  letters  where  issued,  is  not  a  resident 
■  the  State,  or  is  absent  therefrom  ;  and,  upon  being  duly  cited  to  account, 
iglects  to  appear  upon  the  return  of  the  citation,  without  showing  a  satis- 
letory  excuse  therefor ;  and  the  surrogate  has  not  sufficient  reason  to 
diere  that  such  an  excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case  prescribed  by  law, 
nmot  be  personally  served  upon  him,  by  reason  of  his  having  absconded 
'  concealed  himself. 

8.  Where,  by  reason  of  his  default  in  returning  an  inventory,  such  a 
mon  has  remained,  for  thirty  days,  committed  to  jail,  under  the  surro- 
ite's  order,  granted  in  proceedings  taken  as  prescribed  in  secti(m  two 
ousand  seven  hundred  and  fifteen  of  this  act. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order  has  been 
ftde  and  served,  as  prescribed  in  section  two  thousand  six  hundred  aivt 
7enty-nine  of  this  act,  directing  him  to  deposit  money,  or  show  cause  why 
trarrant  of  attachment  should  not  issue  against  him ;  and  a  warrant  of 
tachment,  issued  thereupon,  has  been  returned  not  served  upon  him. 

§  2692.  Where  one  of  two  or  more  executors  or  administrators  dies,  or 
comes  a  lunatic,  or  is  convicted  of  an  infamous  offence,  or  becomes  other- 
se  incapable  of  discharging  the  trust  reposed  in  him ;  or,  where  letters 
i  revoked  with  respect  to  one  of  them,  a  successor  to  the  person,  whose 
ters  are  revoked,  shall  not  be  appointed,  except  where  such  an  appoint- 
iot  is  necessary,  in  order  to  comply  with  the  express  terms  of  a  will :  but 
)  others  may  proceed  and  complete  the  administration  of  the  estate,  pur- 
ist to  the  letters,  and  may  continue  any  action  or  special  proceedings 
Kight  by  or  against  all. 

>  2698.  [amd  1889.]    When  all  the  execntorB  oi  sW  Vih.^  ^•dixsvvDhs^ 
tors,  to  whom  letters  have  been  issued,  die  oi  beoouiQ  Vhq^'^^^^)  ^s^ 


I 


fire«cribed  ID  section  two  thoiisandBixliimilreilandiiioet^-lDOioriliii 
ettetH  are  revnkeii  Kfl  to  all  of  Uiem,  the  anrrognte  nuiEt  giaM  leU"^ 
of  sdniiiiintrBtion  tii  one  or  more  pereoos  us  their  EOcceittHiiB,  la  NU 
ntiumcT  as  if  the  fonuer  letters  had  not  bo<>ii  issued ;  anJ  the  piovinI- 
ingH  to  procnie  the  grant  of  snch  letters  are  the  B&iue,  and  Uie  'pae 
seonriiy  shall  be  required,  as  in  n  cose  of  inteatftoy,  eicept  that  \it 
Biirroj;ate  ma^,  in  his  discretion,  in  cuse  -nliere  the  ostate  haa  I'eou 
partiallyadmmistered  npon  by  the  fonusr  representative  or  cepce- 
BoatatireB,  Bx  as  tlie  penalty  of  tbe  bond  to  be  given  b;  snch  lao- 
CGBHor  or  sucoeBsors,  a  eum  not  lees  than  tvr--  -*--  -  '-  '  "- 
aBselS  of  the  OBtate  remainijig  nnailminiBtered. 
AETICL*;  SEVENTH. 


I   the   viUne  of  tlio 


FoEEiGH  Wills  i  A 

'■§  sew.  Te«ts<nnitar]rdlsp«IUo(iJ9 ;  wbuC 

Id.;  npan  farelgn  l^iit  ol  ad- 


ndllarj 


«]  pdwera  uid  a»0* 


sm*.  sm.  PupecB  I 


g  2694.  The  THlidity  and  effect  of  a  lestameatary  tllBpocitiou  of  tti 
property,  situated  iritbia  the  State,  or  of  an  interest  in  real  prap«tj,H 
Bitoated,  wliich  irould  descend  to  the  heir  of  sn  inleslate,  and  tbe  ouuiul 
m  which  snoli  property  or  bquIi  aa  iuLerefll  daseenils,  where  it  ifl  not  lU* 
posed  of  by  will,  are  regulnted  by  the  lava  of  tlie  Slate,  wilhout  nfiwIH 
the  residence  of  the  deuedent.  Eicept  where  special  provision  U  oloerf  IH 
made  by  latr,  tlie  validity  and  effect  ot  a  lesuuienlary  disposicioD  gf  UV 
»ther  properly  Bitosted  within  iLe  State,  and  (he  owueraliip  and  di       ''^ 

i>r  such  properly,  wh  '*  

kwa  of  tlie  stale  or 
time  of  his  death. 

§  2696.  latK-dV 
wlio  resided  wltbonttt 

1i,  huH  been  admitlea^  probute  wttlila  tbe  loieign  coiintry,  o 


loBtutor  roBlded  at 


i\a  Staid  Bt  the  tlmu  of  lBu  i 
admitlea  to  probate  wltbln 
iry  of  Ihernltcd  Stnlce,  wbi 

limo  olhis  ileatli,  t'     

inspplloaC 


an  baviiig  juiUA 
IB  pnacHbed  in  IbiB  anlcta,  ■* 
pinieu  Df  a  copy  Dt'Uie  irlU.  andof  the  tocelgn  letten.  If  any  bave  biwa  !■ 
untbenticnled  BB  prescribed  fn  tlilBaitiUe,  record  Ibe  will  and  the  rureigDid 
and  iBBDe  thareapcm  ancillury  letters  teetameDIEry,  or  aacillary  letters  of  id 
ietrationwitb  the  will  auiitiKcd,  at  the  casu  roiiaireB, 


§  2896.  [rtm'd  IfflB  1    l-]>(in  application  by  the  party  "Tit't 
ft,provlded,orby  his  dnlynnlhorUEdaranrnBy-ln-facl  made  «f|ii 
*"dB,toB  BUrrogaiie'a  oonrt  having  jnriidinian  ol  tlia  e«tati^,  .j: 

—'-  '  -' mlheDticaled  aa  preearitMd  lattalaarticlc,  "' 

^tatool  a.  decedeirt  wbe  resided  Fit  t?i'' firm' ' 
I  ttiaStaiu  bntnitblntboUmtcdStateB.giaatod  wliliin  ilu'Sr 
■■     '       ■     I  BO  welded,  or.  In  coBeewhi'to  Ihi;  ili 
hont'the  CnitBd  StutoB,  upon  Diu  i  ■ 
BWiutt  of  fitlBraetfliy  proof  that  the  party  en    . 
K^neb  BtlnrDey-la-ruci,  If  puikled  to  tbo  poSFi-r-. 
-     -     aJB«latoof  BUcltilL-cedBniitbofrntrogiiti'-  • 

r  leilere  ro  antlicnttcaWft,  ov  mr\iii""i(,  i-  f  it'-i- 
lylnte-'fsof  odmlnlBttlllio^llt.ac™t4m«■'^v.v>,^ill>.^m,v 
MfalIowil■£  caSL-ti: 


— T 
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i.  Where  ancillary  letters  have  been  preyfously  iesned,  as  prescribed  in 
last  section. 

\.  Where  an  application,  for  letters  of  administration  upon  the  estate, 
,  been  made  by  a  relative  of  the  decedent,  who  is  legally  competent  to 
,  to  a  surrogate's  court  of  this  State,  having  jurisdiction  to  grant  the 
le ;  and  letters  have  been  granted  accordingly,  or  the  application  has  not 
n  finally  disposed  of. 

I  2697.  [am'd  1881.]  Where  the  will  specially  appoints  one  or  more 
sons  as  the  executors  thereof,  with  respect  to  personal  property  situated 
bin  the  State,  the  ancillary  letters  testamentary  must  be  directed  to  th< 
sons  so  appointed,  or  to  those  who  are  competent  to  act  and  qualify.  If 
artf  incompetent,  or  fail  to  qualify,  or  in  a  case  where  such  an  appoint- 
Qt  is  not  made,  ancillary  letters  testamentary,  or  ancillary  letters  of 
ninistration,  issued  as  prescribed  in  this  article,  must  be  directed  to  the 
'son  named  in  the  foreign  letters  or  to  the  person  otherwise  entitled  tc 
>  possession  of  the  personal  property  of  the  decedent,  unless  another 
son  applies  therefor,  and  files  with  his  petition,  an  instrument,  executed 
the  foreign  executor  or  administrator,  or  person  otherwise  entitled  as 
>resaid  ;  or,  if  there  are  two  or  more,  by  all  who  have  qualified  and  are 
ting ;  and  also  acknowledged  or  proved  and  certified  in  like  manner  as  a 
ed  to  be  recorded  in  the  county,  authorizing  the  petitioner  to  receive  such 
icillary  letters,  in  which  case,  the  surrogate  must,  if  the  petitioner  is  a  fit 
id  oompetent  person,  issue  such  letters  directed  to  him.  Where  two  or 
ore  persons  are  named  in  the  foreign  letters,  or  in  an  instrument  executed 
'  prescribed  in  this  section,  the  ancillary  letters  may  be  directed  to  either 
'  any  of  them,  without  naming  the  others,  if  the  others  fail  to  qualify,  or 
,  for  good  cause  shown  to  the  surrogate's  satisfaction,  the  decree  so 
rects. 

§2698.  An  application  for  ancillary  letters  testamentary,  or  aiyillary  ^. 
iters  of  administration,  as  prescribed  in  this  article,  must  be  made  by  ' 
etition.  Upon  the  presentation  thereof,  the  surrogate  must  ascertain,  to 
is  satisfaction,  whether  any  creditors,  or  persons  claiming  to  bo  creditors, 
I  the  decedent  reside  within  the  State ;  and  if  so,  the  name  and  residence 
I  each  creditor,  or  person  claiming  to  be  a  creditor,  so  far  as  the  same  can 
B  ascertained.  He  must  thereupon  issue  a  citation,  directed  to  each  per- 
)Q  whose  name  and  residence  have  been  so  ascertained ;  and  also  directed 
'Herally  to  all  creditors,  or  persons  claiming  to  be  creditors,  of  the  dece- 
'Dt.  Any  such  person,  although  not  cited  by  his  name,  may  appear  and 
)Dtest  the  application,  and  thus  make  himself  a  party  to  the  special  pro- 
wling. 

§  2699.  Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 
)  nearly  as  he  can  do  so,  the  amount  of  debts  due,  or  claimed  to  be  due 
t>m  the  decedent  to  residents  of  the  States  Before  ancillarv  letters  arc 
sued,  the  person,  to  whom  they  are  awarded,  must  qualify,  as  prescribed 
;  article  fourth  of  this  title,  for  the  qualification  of  an  administrator  upon 
16  estate  of  an  intestate  ;  except  that  the  penalty  of  the  bond  may,  in  the 
scretion  of  tlie  surrogate,  bo  in  such  a  sum,  not  exceeding  twice  the 
Dount  which  appears  to  be  due  from  the  decedent  to  residents  of  the  State, 
will,  in  the  surrogate's  opinion,  effectually  secure  the  payment  of  those 
bts;  or  the  sums  which  the  resident  creditors  will  be  entitled  to  receive, 
>m  the  persons  to  whom  the  ieuers  are  issued,  upon  an  accounting  a^^d 
itribution,  either  within  the  State,  or  witliin  the  ^unsdXcVviMX  fi\x«v%  ^% 
noi^al  letters  were  issued. 


^  gg  1TOO-S1<M  FOREIOH  WILLS. 

g  9700.  The  perfiiii  to  who.-u  nnaillsrj  lellera  iiis  ias' 
In  tbU  article,  inuai,  unless  othcrnise  directed  in  the  decree  awarding  ik 
letters  ;  or  in  a  decree  made  upon  in  ftcoounting  ;  or  bj  an  order  of  Ibenr- 
rogute,  ma.de  during  the  admiuiairation  of  tbe  eatate  ;  or  by  the  judfoiKtl 
or  order  of  a  court  of  record,  in  an  action  to  which  thai  persoa  ia  a  pari/ ; 
Iruismit  the  money  and  other  persoual  prop^rtj  of  tbe  deeedeut,  raceired 
by  him  after  the  letterH  are  iaaued,  or  then  iu  his  hauda  in  another  ffu- 
Itj,  to  the  Btate,  territory,  or  country,  where  the  principal  letten  nrt 
grantad,  to  be  diapoacd  of  pursuant  to  the  laws  iheraoF.  Mone;  or  Hbr 
property,  bd  trauBmitled  bj  him,  at  any  time  before  he  is  bo  diraoluj  I" 
retain  it,  muat  be  allowed  to  bim  upon  an  aecoucdng. 

S  2701.  The  surrogate's  court,  or  any  court  of  the  State,  whidl  lifl  ju^ 
iadiction  of  an  actiun  to  procure  an  accouuLiug,  or  a  judgment  oonitnmt 
the  will,  may.  in  a  proper  caae,  by  ila  judgment  or  decree,  direct  a  px*^ 
(o  wboui  ancillary  letters  are  issued  as  preacribed  iu  thtR  anicl?,  to  pif.Ml 
of  the  uioney  or  the  uvuils  of  the  property,  received  by  him  under  the  ancil- 
lary letters,  and  with  which  he  is  dmrgeablc  u|)on  his  aecoimtlng,  tbeJtM 
of  the  decedent,  due  Co  creditors  re^^lding  n-ilhin  the  State;  or,  if  theimoin' 
of  all  the  deoedeQt'H  debts,  here  and  elsewhere,  exceeds  the  amooDt  of  iJI 
the  decedent's  personal  property  applicable  thereto,  to  pay  auch  a  •ml  W 
each  creditor,  realdlug  wiiliin  the  Stale,  as  equals  that  creditor's  bEui*  dI 
nil  the  iistrl bu table  nssetf,  or  to  distribute  the  same  among  tcgateesor  cell 
oF  kit.,  or  otherwisa  dispose  of  the  same,  as  justice  requires. 

g  2703.  Tbe  provisions  of  this  cliapter,  relating  to  the  rights,  fum 
dutiea,  and  liabilities  of  an  executor  or  admiiiiBtrator,  apply  to  a  pMSM  If 
whom  auoillary  letters  ace  granted,  as  prescribed  in  this  article  l  H*P 
those  contained  in  title  fifth  thereof ;  or  Kherc  special  provision  is  other*!" 
DMde  in  ibis  article;  or  where  a  contrary  intent  is  expressed  In,  or  {4>iil) 
I         tu  be  infefred  from,  tbe  oonteit. 

'a-,  S  8703.  [ofu'dlBaS]  WhefoiealnroportyBitnBledvrtthlntBlBf«ala,OIM 
7/  Irtereat  therein .  Is  devlfed,  or  ninds  sobjtet  to  a  power  of  dispoiltion,  byaW. 
,  .^dqlyoioonled  In  conform  IIT  with  the  laws  of  ihfB  Hate,  of  a  person  who  ■•»■ 
U^  ttie  tliae  ot  Ua  duatb,  a  ii;sident  elHewliere  wilhin  ths  Unitsd  BtBtes,Bnd«Kh<Il 
'  has  been  aamitled  til  iitobate  within  tho  Slate  or  Temiory  wbenitliB  a«««; 

BOrciddBd,  and  ia  lUea  or  recocdad  in  thi'  oroper  iiOIce  as  preecrllMd  W  W 
■  -•-!^-'',tMuDrTetrltorv,B.:opY  »fsnc£  will  or  ot  the  record  thiwf  W 
or  of  thorteord  thereof,  or,  IF  the  proofs  uenotonGIoot  KCVW 
,  oC  any  statement,  on  tUe  or  recnrdeil  b1  such  ofllce,  of  thU* 
proofs,  anibeoticated  BB  pmaCTibud  [n  tbia  article, or  irnaawj 
lent  of  [he  iDbBtanee  of  the  proofs  be  onflle  orifoonlcdittn 

_...^ p,  ii(  euub  will,  or  oftha  record  tliereof,  aulbenlicated 

lotliii  aitlclo,  aocompaniisd  by  a  certlflcate  tbat  no  proofa  or  atBl_ 
eubBtance  ofptoufaof  Buch  will,  ore  or  ib  on  DIo,  or  recorded  iu 


, ollbc 

■.     lUBBCi 

HpMania 

^Hwlfflce, 
^P  latliiB 


niUaofflceottliuenrroffoloof  any  countv  of  this  »t 
■rty  Ifl  flloalid;  and  snoh  record  in  tho  otnco  of  and 
ledcouT  thcrtnf,  eball  be  prsBamptive  evidunco  of  e 
lonthoreof.laauy  action  or  g]^iid  pioceadiag  relat 
'S  3704.  [am'ii  1888-1  To  entitle  a  copy  of  a  will  admitted  to  prol»t*«* 
Bttera  lestamantarj  or  of  letters  of  admlmfBtraUon,  ffranled  In  aoj  olhai  BMKf 
0  any  Torrilory  ottho  United  SlalOB.  and  of  tho  proofs  or  ot  any  BlatemeallW 
mhpiancp  of  the  proofs  of  any  auch  will,  or  of  tbe  record  ot  anyancb  Wtl(,I«W» 


Of  having  tliu  cuMoily  of  the  aamo  or  ot  tlie  ( 
[BdAanf  SDGb  rnurC  orlliestgDatnreof  euchi 
roScer,  l/anr;Bndnia«tbefiirtbeTautlien 
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m.  Biicli  will  was  admitted  to  probate  or  such  letters  were  granted,  was  duly 
orized  by  the  laws  of  such  State  or  Territory  to  admit  sach  will  to  probate, 
I  grant  such  letters ;  that  the  will,  or  letters,  or  records,  the  accompanying 
-  of  which  is  so  authenticated,  is  or  are  kept  pursuant  to  those  laws,  by  such 
t  or  by  the  officer  who  authenticated  such  copy ;  that  the  seal  of  such  court 
Beer  affixed  to  such  copy  is  genuine,  and  that  the  officer  making  such  certifl- 
under  such  seal  of  such  State  or  Territory  verily  believes  that  each  of  the 
Atnrefi  attesting  such  copy  is  genuine ;  and  to  entitle  any  certificate  concem- 
>roof  8  accompanying  the  copy  of  the  will  or  of  the  record  so  authenticated,  to 
^corded  or  used  in  this  State,  as  provided  in  this  article,  such  certiffcate  must 
mder  the  seal  of  the  court  or  officer  by  which  or  whom  such  will  was 
Ltted  to  probate,  or  having  the  custody  of  such  will  or  record,  and  the  signa- 
of  a  judge  or  the  clerk  of  such  court,  or  the  signature  of  such  officer  authenti- 
d  by  a  certificate  under  such  great  or  principal  seal  of  such  State  or  Territory, 
the  signature  of  the  officer  having  the  custody  thereof,  to  the  effect  that  the 
of  the  court  or  officer  afi&xed  to  such  certificate  concerning  proofs  is  genuine, 
that  such  officer  making  such  certificate  uuder  such  seal  of  such  State  or 
ritory,  verily  believes  that  the  signature  to  such  certificate  concerning 
3fs  is  genuine. 

I  2706.  rHEFBAi^D,  Ch.  495  of  1888.] 


TITLE  IV. 

treedinffs  by  or  against  an  executor  or  administrator^  touehinff  the  aifmin 

istraiion  and  settlement  of  the  estate. 

AtetwoLM  1.  Aid,  supervision,  and  control  of  an  executor  or  admin istratoi. 
S.  Accounting ;  and  settlement  of  the  estate. 


ARTICLE  FIRST. 

>,   SUPEBYISION,   AND    CONTSOIi   OF    AN  EXEOXTTOB  OB  AdMINISTBATOR. 


D6.  Liability  of  persons  unauthor- 
ized to  act  as  executors  or 
admin  istrators. 
W.  Proceedings  to  discover  prop- 
erty withheld. 

Order  ;  service  of  citation  ; 
who  may  act  in  surrogate's 
absence. 

Examination  and  decree. 

Security  to  prevent  decree  ; 
warrant  to  seize  property. 

Appointment  of  appraisers 
and  appraisal. 


•08. 


109. 

10. 

11. 


§  2712.  What  shall  be  deemed  assets. 

2713.  Exemption    for    widow   and 

children. 

2714.  Contents  of  inventory. 

2715.  Return  of  inventory. 

2716.  Return   of    inventory  ;   how 

compelled. 

2717.  Sale  of  personal  property. 

2718.  Ascertainment  of  debt. 

2719.  Payment  of  debts. 

2780.  Apportionment  of  rents,  an- 
nuities, etc. 
2721.  Payment  of  legacies. 


2706.  [am^d  1886, 1893],  Every  person  becoming  possessed  of 
perty  of  a  testator  or  intestate^  witnout  being  thereto  dnly  anthor- 
i  as  executor  or  administrator,  or  without  authority  from  the 
cntor  or  administrator  is  liable  to  account  for  the  full  value  of  such 
>perty  to  every  person  entitled  thereto,  and  shall  not  be  allowed  to 
iin  or  deduct  therefrom  any  debt  due  to  him. 

d707«  [am*(2 1893] .   An  executor  or  administrator  may  present  to 
surrogate's  court,  from  which  letters  were  issued  to  him,  a  writ- 
petition  duly  verified,  setting  forth,  on  knowledge  or  information 
I  belief^  any  facts  tending  to  show  that  money  or  other  personol 
»perty,  which  should  be  delivered  to  the  petitiOTiet,  ot  \TA\i.\^^S:&. 
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an  inventory  or  appnuBaJ,  ia  in  the  poaHeBsioii,  nndar  the  control 
within  the  knciwleiige  or  infonnfttion  of  h  peraon  who  withholds  (ha 
Hnioe  from  him  ;  or  who  refusPH  to  iioiiiirt  knowledge  or  infonoBlioD 
he  may  have  ooncerning  the  same,  ox  tu  iliiK^losa  uny  other  fact  wfaioli 
will  aidsuoh  eseoTttor  orBtlministratorin  muking  diucovery  ofanob 
property,  so  that  it  can  not  be  inventoried  or  appraised ;  and  pn^ 
ing  an  im^niry  respecting  it,  and  that  the  person  complained  of  atij 
ha  cited  to  attend  the  inquiry  and  be  examined  accordingly.  Tie 
petition  may  be  aocompBrned  with  an  afGdavit  or  other  evidenoe,  ivtit- 
ten  or  ornl,  tending  to  anpport  the  allegations  thereof.  If  the  mme- 
gate  is  satisfied,  on  the  papers  so  presented,  that  there  ore  reaaonoUe 
grounds  for  the  inquiry,  he  must  isane  a  citation  aocordingly  ;  wllieb 
may  be  made  retnrnablc  forthwith,  or  at  a  fatnre  time,  fixed  t^tki 
surrogate,  and  may  be  served  at  any  time  before  the  hearing.  What 
the  person,  or  any  of  the  persons,  to  be  cited  does  not  reside,  n  b 
~   '  within  the  coanty  of  the  sarrognte,  the  citation,  in  the  atuni- 


gate'a  discretion,  may  require  him  to  appear  at  a  specified  time  I 
place  within  tha  county  where  ho  reeidesor  la  served,  before  ajodtft, 
a  justice  of  the  pence,  or  a  .referee,  designated  in  the  citation,  nl  w- 


5  3708.  [om'dl893].  TbennrTogRtemuat ]mnexto orindoraeiiFOB 
the  citatioa  sn  order  requiring  the  party  rated  to  attend,  peisonulfi 
at  the  time  and  i^aoe  tbatein  S|ieoified.  Tlie  citation  and  order  nWl 
be  peisonally  served,  and  nervioe  theteof  is  ine£Eectual.  nnleu  ili> 
acoompanied  with  payment  or  tender  ol  tha  sum  required  by  Jtvlo 
be  paid  or  tendered  to  a  nitneea  who  is  subpoenaed  to  attendAtiw 
in  tne  supreme  court.  A  failure  to  attend,  as  required  by  a  citsBw 
und  order  p^raonallj  served,  may  be  punishud  as  a  contempt  of  Bm 
oourb.  If  the  aurrog^te  is  absent,  the  petitii^n  may  be  preaeDtedt* 
the  county  judge,  the  special  county  judge,  or  the  special  BurWgiHi 
or  to  a  justice  of  the  anpreme  court,  or  a  judge  of  a  snpOTioidff 
court  within  his  dty,  or,  esoept  in  New  Yori  or  Kings  county,  toll* 
mayor  or  recorder  r>£  a  city  within  the  surrogate's  county,  "niaoi- 
eer  to  whom  It  is  f^o  presented  has  the  snme  power  as  the  imaaai' 
with  respect  to  &11  the  proceedin.i^s,  and  mast  issue  a  citation  gndtf' 
order,  returnable  before  him  qm  prescribed  in  this  and  theiHl"^ 
tion.  He  may  at  any  stage  of  the  proceedings  mahe  an  order  tiu»> 
ferrii^  them  lo  the  aurro^'nte.  who  most  complete  them  in  like  art- 
ner,  oa  if  he  hod  issued  the  citation. 

5  S709.  [am'd  1893].  On  the  attendance  of  a  penon  to  when' 
citation  is  issued,  as  prescribed  iu  this  article,  he  mcHt  be  aworn"' 
BJiBwar  tmly  all  questions  put  to  him,  touching  the  inquiry  ptotvdlilt 
in  the  petition  i  and  he  may  be  examined  fully  and  at  Urge  rcepwiiU 
property  of  the  decedent,  or  of  which  the  decedent  bad  pogaeanoiii 
the  time  of,  or  within  two  years  before,  his  dosth.  A  refnaal  toM 
Bwom,  or  to  answer  a  question  which  the  officer  conducting  lliat^ 
omination  deterndnes  to  bo  proper,  ie  puiuahable  by  the  offloM" 

—'■'""''  "^nducting  the  csammation  in  the  siune  ■""-•■ "  -  u^i* 

nuad  to  attend'     ' 

,ed  interposed       

(tstieiflthe  own^rof  said  property,  or  entitled  __  _ 

t&ereof,  by  virtue  of  aWealtetwin,  ot  special  property 

vpuirogate   must  dismiss  tihe  Y^ucee^m^a  n^  va  %wdi 
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claimed.  After  the  examination  of  all  the  parties  cited  is  completed, 
if  no  snch  answer  is  interposed,  unless  one  or  more  of  them  give  se- 
cority  as  j^rescribed  in  the  next  section,  either  party  may  produce 
Fuiher  eyidence,  in  like  manner  and  with  like  effect  as  on  a  triad. 
Where  it  appears  to  the  surrogate  or  other  officer  who  issued  the  cita- 
tion, from  the  examination,  and  other  testimony,  if  any,  that  there 
is  reason  to  suspect  that  property  of  the  decedent  is  withheld  or  con- 
oealed  by  the  person  cited,  he  must,  unless  that  person  gives  secur- 
ity, as  prescribed  in  the  next  section,  make  a  decree,  reciting  the 
pround  of  making  it,  and  requiring  the  person  cited  to  deliver  pos- 
lession  of  the  property  to  the  petitioner.  The  decree  must  specify 
he  sum  of  monev  or  describe  the  other  property.  Where  it  is  made 
»7  an  officer,  other  than  the  surrogate  or  temporary  surrogate,  it 
aust  be  entered  and  may  be  enforced  as  a  decree  of  &e  surrogate's 
onrt. 

§  2710.  [am'd  1881, 1893].  The  security  to  be  given,  as  prescribed 
a.  the  last  section,  must  be  a  bond  to  the  petitioner,  executed  by  the 
erson  cited,  with  such  sureties  and  in  such  a  penalty  as  the  surro- 
stte  approves,  describing  the  property  or  specifying  the  sum  of 
3Loney,  and  conditioned  that  the  principal  in  the  bond  will  pay  to 
he  obHgee  or  his  successor  the  money,  or  that  he  will  deliver  to  him 
h.e  property,  or  in  default  thereof,  pay  to  the  obligee  the  full  value 
»f  we  property  and,  in  either  case,  that  he  will  pay  all  damages 
•warded  against  him  for  withholding  the  property,  whenever  it  is 
letermined  in  an  action  or  special  proceeding,  to  be  brought  by  the 
»blisee  or  his  successor,  that  it  belongs  to  the  estate  of  the  decedent, 
te&e  presentation  of  such  a  bond,  and  the  payment  of  the  costs,  if 
kny,  which  the  surrogate  or  other  officer  awards  to  the  petitioner, 
within  such  a  time  as  the  surrogate  or  other  officer  fixes  for  that  pur- 
pose, an  order  must  be  made,  dismissing  the  proceedings.  Where 
'he  decree  requires  the  person  cited  to  deliver  money,  disobedience 
hereto  may  be  punished  as  a  contempt  of  the  court.  Where  it  re- 
^tdres  him  to  deliver  possession  of  other  property,  a  warrant  must  be 
issued,  on  the  application  of  the  petitioner,  directed  to  the  sheriff,  or, 
iSenerally,  to  any  constable  of  the  county,  or  any  marshal  of  the  city 
^here  the  i)ro^erty  may  be  found,  commanding  him  to  search  for  it; 
^  seize  it,  if  it  is  found  in  the  possession  of  the  person  cited  or  his 
^ent,  or  a  person  deriving  title  from  him  since  the  presentation  of 
^e  petition,  and  for  that  purpose,  if  necessary,  to  break  open  any 
^pvLse  in  the  day  time;  to  deliver  the  property  so  seized  to  the  peti- 
'^oner;  and  to  return  the  warrant  within  sixty  days  thereafter.  If 
I'he  decree  was  made  by  the  surrogate  or  temporary  surrogate,  the 
^Wrant  must  be  under  the  seal  of  the  surrogate's  court;  if  by  any 
^ther  officer,  it  must  be  under  his  hand  and  returnable  before  him. 
lie  issuing  of  such  warrant  does  not  affect  the  power  of  the  court  to 
enforce  the  decree  or  any  part  thereof  by  punishing  disobedience 
'hereto. 

§2711.  [am 'd  1881,  1893].  On  the  application  of  an  executor  or 
^^ministrator,  the  surrogate,  by  writing,  must  appoint  two  disinter- 
ested appraisers,  as  often  as  may  be  necessary,  to  appraise  the  pcr- 
^nal  property  of  a  deceased  person,  who  shall  be  entitled  to  receive 
^  reasonable  compensation  for  their  services,  to  be  edlow^d  \q  XX:^^ 
^tirrogate,  not  exceeding  for  each,  the  sum  of  ft'v©  doWax^lot  ewsisi  ^fi»5 


r 


I 
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Botuall;  employed  in  making  appraisement,  in  addition  to  etpe 
Botnftlly  and  noceiiBAril;.  incm'red.  The  nomber  of  days'  Betrieee 
tendered,  and  the  aiuomit  of  sucti  eipensos,  most  be  venfied  bj  the 
af&davit  of  the  appraiHer,  delivered  to  the  eieentor  or  adminislntDT, 
and  adjusted  by  the  snrTogate  before  payment  of  hia  fees.  The  tun* 
ntois  and  adminiatratorB,  within  a,  reasonable  time  after  qualifpig 
and  after  giving  a  notice  of  at  least  five  days  to  the  legsteee  and  ceil 
of  kin,  residin"  in  the  county  where  the  property  ia  situated,  w^ 
posting  a  notice  ill  three  ol  the  moat  pubhc  pkces  of  the  ton, 
speoif^g  the  time  and  pliLCe  at  which  the  appraisement  will  be 
made,  mnat  make  a  trae  and  perfect  inventory  of  all  the  peieuitl 
propeit;  of  the  teatator  or  intestate ;  audit  in  different  and  distatl 
places  two  or  more  each  inventoriea  as  may  be  neceagarv.  Befon 
mohing  the  appraisement,  the  appraisers  mnat  take  and  anbacribe  u 
oath,  to  be  inserted  in  the  inventory,  that  they  will  tmly,  hDOHll; 
and  impartially  appraise  the  personal  property  exhibited  to  then, 
according  to  the  beat  of  their  luiowledge  and  ability,  The;  mnitis 
the  presence  of  snch  of  the  parties  interested  as  attend,  usluuaU  ind 
appraise  the  property  exhibited  to  them,  and  B«t  down  each  v&dc 
separately  with  the  valne  thereof  in  dollars  Uid  cents,  distiui^;,  in 
flgoteB  opposite  to  the  articles  reBpectiyely. 


§3712.  [im'dieSS].  The  following  shall  ba  deemed  assets  U- 
go  to  the  exeantom  or  administrators,  to  be  applied  and  distribtltcd 
OS  part  of  the  peisonnl  property  of  the  testator  or  intestate,  and  b«  In- 
olnded  in  the  inventory: 

1.  Leasea  for  years;  lands  held  by  the  deceased  &om  yeattajWi 
and  estates  held  by  bim  for  the  life  of  another  person. 

S.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in' 
term  of  years  after  the  eipitntion  of  any  estate  for  years  thsnU. 
granted  b^  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  eiecator  for  a  term  of  jeW 
for  the  payment  of  debts. 

i.  Things  annexed  to  the  &eehold,  o. 
pose  of  trade  or  mannfaotiire,  and  not 
BO  as  to  be  essential  to  its  support. 

G.  The  cropa  growing  on  the  land  of  the  deceased  at  the  tinie  otlu< 

G.  Every  hind  of  prodnoe  raised  annually  by  labor  and  onltiTsliell- 
eioept  growing  grass  and  fruit  ungathered. 

7.  Itant  reserved  to  the  deceaseil  which  had  accmed  at  the  ttme '" 
hia  death. 

B.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  asooiuil^ 
money,  and  banh  bills,  or  other  oirealating  medium,  things  in sAJiit- 
and  Htock  in  any  corporation  or  joint-alook  associatioD. 

9.  Qocda,  wares,  merchandise,  ntensils.  famitarB,  cattle,  taovl' 
bdJwM 


.  ..%,  moneys  unpaid  on  contracts  for  the  sale  of  lands  t> 
other  species  of  personal  property  not  hereinafter  excepted,  1 
annexed  to  the  freehold,  or  t^  a  building,  shall  not  go  to  the  < 
tor,  bat  shall  descend  with  the  freehold  to  the  heirs  or  devii««,*|' 
Mpt  such  fixtnres  as  are  mentioned  in  the  fourth  subdiTisioii  of  Itu 
section.  The  right  of  an  heir  to  any  property,  not  enumerated  il  Ip' 
aaatioa,  which  by  the  common  law  wonld  descoad  to  hJT",  iHd"^ 
aptiired  liy  the  general  tetma  ol  ttiva  w    '  - 
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6  2718.  [am'd  1893.]  If  a  man  having  a  family  die,  leaving  a 
riaow  or  minor  ohild  or  children,  the  following  articles  shall  not  be 
.eemed  assets,  but  mast  be  included  and  stated  in  the  inventory  of 
he  estate  without  being  appraised  : 

1.  All  spinning-wheels,  weaving-looms,  one  knitting-machine,  one 
swing  machine,  and  stoves  put  up  or  kept  for  use  by  nis  family. 

2.  The  family  Bible,  family  pictures  and  school-books,  used  by  or 
1  snch  family,  and  books  not  exceeding  in  value  fifty  dollars,  which 
'ere  kept  and  used  as  part  of  the  familv  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn  and 
Loth  manufaotured  from  the  same;  one  cow,  two  swine,  and  the  pork 
f  Bach  swine,  and  necessary  food  for  such  swine,  sheep  or  cow  for 
Lxty  days,  and  all  necessary  provisions  and  fuel  for  such  widow, 
hild  or  children  for  sixty  days  after  the  death  of  snch  deceased  per- 

3X1. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding, 
.ecessary  cooking  utensils,  the  clothing  of  the  family,  the  clothes  of 
he  vndow  and  her  ornaments  proper  for  her  station;  one  table,  six 
hairs,  twelve  knives  and  forks,  twelve  plates,  twelve  tea  cups  and 
aaoers,  one  sugar  dish,  one  milk-pot,  one  tea-pot  and  twelve  spoons, 
nd  other  household  furniture  not  exceeding  one  hundred  and  fifty 
Lolla^rs  in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other  per- 
onal  property,  in  the  discretion  of  the  appraisers,  to  the  value  of  not 
xcee^ng  one  hundred  and  fifty  dollars.  Such  articles  and  property 
hail  remain  in  the  possession  of  the  widow,  if  there  be  one,  during 
he  time  she  lives  wim  and  provides  for  such  minor  child  or  children, 
f  she  ceases  so  to  do,  she  shall  be  allowed  to  retain  as  her  own,  her 
rearing  apparel,  her  ornaments  and  one  bed,  bedstead  and  the  bed- 
Mng  for  the  same,  and  the  property  specified  in  subdivision  five;  and 
he  other  articles  so  exempted  shall  then  belong  to  such  minor  child 
»r  children.  If  she  lives  with  and  provides  for  such  minor  child  or 
thildren  until  it  or  they  become  of  full  age,  all  the  articles  and 
)roperty  in  this  section  mentioned  shall  belong  to  the  widow.  If 
here  be  a  widow  and  no  minor  child,  all  the  articles  and  property  in 
.his  section  mentioned  shall  belong  to  the  widow.  If  a  married  wo- 
nan  die,  leaving  surviving  her  a  husband,  or  a  minor  child  or  chil- 
Iren,  the  same  articles  and  personal  property  shall  be  set  apart  by 
he  appraisers  with  the  same  effect  for  the  benefit  of  such  husband  or 
ninor  child  or  children. 

§  2714.  [am'd  1893.]  The  inventory  mnst  contain  a  particular 
statement  of  all  bonds,  mortgages,  notes  and  other  securities  for  the 
[>ayment  of  money  belonging  to  the  deceased,  known  to  the  executor 
>r  administrator  ;  with  the  name  of  the  debtor  in  each  security,  the 
late,  the  sum  originally  payable;  the  indorsements  thereon,  if  any, 
with,  their  dates  and  the  sum  which,  in  the  judgment  of  the  apprais- 
3rs,  is  collectable  on  each  security  ;  and  of  all  moneys,  whether  in 
specie  or  bank-bills,  or  other  circulating  medium,  belonging  to  the  de- 
ceased, which  have  come  to  the  hands  of  the  executor  or  administrator, 
md  if  none  have  come  into  his  hands,  the  fact  shall  be  stated  in  the  in- 
ventory. The  naming  of  a  person  executor  in  a  will  does  not  operate 
IS  a  discharge  or  bequest  of  any  just  claim  which  the  testator  had 
against  him;  but  it  must  be  included  among  the  credits  and  effects 
9f  the  deceased  in  the  inventory,  and  the  executoi  ^hoXLX^eWsJc^^l^x 
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the  same  bb  for  bo  much  money  in  bis  bands  at  tba  tiine  of  tbs  3M 
or  demand  becomes  due,  and  he  muni  apply  and  distribnte  theimne 
In  the  payment  of  debts  and  legnoies,  and  among  the  nettotkinu 
port  of  the  personal  property  of  the  deceased.  TJie  diacbarge  d(  l* 
qnest  in  nvillofu  debt  or  demand  of  the  testator  against  UKoecnlDt 
n&med  therein,  or  against  any  other  person  m  not  valid  oa  against  the 
oreditoiB  of  the  deoettBod;  but  must  be  construed  only  bb  a  Sfiecifiii 
bequest  of  each  debt  or  demaud;  and  the  amount  thereof  mnstbein- 
climed  in  the  inventory  and,  if  nftcessa^.  be  applied  in  the  psfionl 
of  his  debts,  nnd  if  not  necessary  for  that  purpose,  mustbsraidin 
the  same  manner  and  pruportioa  as  other  spsoiflc  legaoiea.  Ifpn- 
sonal  property  not  mentioned  in  any  inventory  come  to  the  pow* 
sion  or  knowledge  of  an  exi^cntor  or  administrator,  he  must  cmulb 
same  to  be  appraised  as  herein  legnired,  and  an  inventory  tbeieotU 
be  returned  within  two  mouths  after  tiie  discovery  thereof;  andtt" 
making  of  saoh  inventory  and  return  may  be  enforce4  in  the  MM 
manner  as  in  the  cnse  of  a  first  inventory. 


§  3715.   [am'd  1893.]    Duplicates  of  the .. 

and  signed  by  the  appraiaeiB,  one  of  which  must  be  retained  Iqr  I 
executor  or  administnitor,  and  the  otber  returned  to  the  ■omgH' 
within  three  months  from  the  date  of  the  letters.  On  retniniii^ni^ 
inventory,  the  executor  or  administrator  must  take  and  subHCRbttt 
oath,  indorsed  npon  or  annexed  to  the  inventory,  stating  thatl^io- 
ventory  is  in  all  respeats  just  and  tme,  that  it  contains  atme  atoU- 
ment  (^ all  the  personal  propertyof  the  deceased  which  hascamol" 
his  knowledge,  and  particularly  of  all  money,  bank  bills  and  otlM 
circolating  medinm  belonging  to  the  deceoBed,  and  of  all  jofilcUilU 
of  the  deceased  against  him,  according  to  the  beet  of  his  knawMp, 
Any  one  executor  or  administrator,  on  the  neglect  of  the  othen,  OB 
return  an  inventory;  aud  the  executors  or  udministratorB  bo  ne^wt- 
ing  shall  not  thereafter  interfere  with  the  administrati  on  or  htvsniT 
power  over  the  personal  property  of  the  deceased;  but  ths  ueollto' 
or  administrator  so  returning  the  inventory  shall  have  the  wbolslJ- 
ministration,  until  the  delinquent  return,  and  verify  an  ini«DloiJ< 
in  accordance  with  the  provisions  of  this  article. 

§  3716.   [am'd  1893.]    A  creditor  or  perscn  interested  in  tb«  » 
tate  may  present  to  the  surrogate's  oourt  proof,  by  affidavit,  thtl  M 

executor  or  administrator  has  failed  to  return  an  inventoir.  oiub- 
fioiont  inventory,  within  the  time  prescribed  by  low  therefor.  If  *• 
surrogate  is  satisfied  that  the  executor  or  admiiiiBtrBtoT  is  in  dctalfc 
he  must  make  an  order  requiring  the  delinquent  to  retnm  tkitt' 
ventory,  or  a  further  inventory,  or  in  default  theroof,  to  show  onttji 
at  a  time  and  plncu  therein  specified,  why  he  should  not  be  altertw 
On  the  return  of  the  order,  if  the  delinquent  has  not  filed  BsnBhfat' 
inventory,  the  eurrogate  must  issnea  warrant  of  attachment  «p»ij* 
him,  on  wbicb  the  proceedings  are  the  same  as  on  a  warmot  finM 
for  disobedience  to  an  order,  oa  preaoribed  in  tiUe  twelfth  of  (dwp'' 
seventeenth  of  this  act.  A  person  committed  to  jail  on  the  rettinl'* 
a  warrant  of  attachment,  issned  as  prescribed  in  this  aectiou.  IBlf^ 
discharged  by  the  Hurrogato  or  a  justice  of  the  supreme  cooit.  u'''' 
paying  and  delivering,  under  oatb,  all  the  money  and  otber  prcfO? 
of  the  decedent,  and  all  papers  relating  to  the  estate  ondct  ntoWfr  J 
trol.  to  the  snrrogate,  or  to  a  person  authoriKed  by  the  emfMrtHH^ 

fcir J 
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§  2717.  [atn'd  1893.]  If  an  execntor  or  administrator  discover  that 
e  debt|  against  any  deceased  person  and  the  legacies  bequeathed 
r  him  can  not  be  paid  and  satisfied  without  a  sale  of  the  per- 
»nal  property  of  the  deceased,  the  same,  so  far  as  may  be  neces- 
ory  for  uie  payment  of  such  debts  and  legacies,  must  be  sold, 
he  sale  may  be  public  or  private,  and,  except  in  the  city  of  New 
ork,  may  be  on  credit  not  exceeding  one  year,  with  approved  se- 
iritv.  The  executor  or  administrator  is  not  responsible  for  any 
)98  happening  on  the  sale  when  made  in  good  faith  and  with  or- 
inary  prudence.  Articles  not  necessary  for  the  support  and  sub- 
stence  of  the  family  of  the  deceased,  or  not  specifically  bequeathed, 
iQBt  be  fijrst  sold;  and  articles  so  bequeathed  must  not  be  sold 
ntil  the  residue  of  the  personal  estate  has  been  applied  to  the 
ayment  of  debts. 

§  2718.  \cmCd  1893].  The  executor  or  administrator  at  any  time 
fter  the  granting  of  his  letters,  may  insert  a  notice  once  in  each 
reek  for  six  months  in  such  newspaper  or  newspapers,  printed  in 
he  county  as  the  surrogate  directs,  requiring  all  persons  having 
laims  against  the  deceased  to  exhibit  the  same,  with  the  vouchers 
herefor,  to  him,  at  a  place  to  be  specified  in  l^e  notice,  at  or  be*- 
3r6  a  day  therein  named,  which  must  be  at  least  six  months  from 
he  day  of  the  first  publication  of  the  notice.  The  executor  or  ad- 
linistrator  may  require  satisfactory  vouchers  in  support  of  any  claim 
^resented  and  the  affidavit  of  the  claimant  that  the  claim  is  justly 
ine,  that  no  payments  have  been  made  thereon,  and  that  there  are 
10  oftsets  against  the  same,  to  the  knowledge  of  the  claimant.  If 
he  executor  or  administrator  doubts  the  justice  of  any  such  claim, 
le  mav  enter  into  an  agreement  in  writing  with  the  claimant  to 
efer  ue  matter  in  controversy  to  one  or  more  disinterested  per- 
ong,  to  be  approved  by  the  surrogate.  On  filing  such  agreement 
nd  approval  in  the  office  of  the  clerk  of  the  supreme  court  in  the 
ounty  in  which  the  parties,  or  either  of  them,  reside,  an  order 
hall  be  entered  by  the  clerk,  referring  the  matter  in  controversy 
0  the  person  or  persons  so  selected.  On  the  entry  of  such  order 
he  proceeding  shall  become  an  action  in  the  supreme  court.  The 
ame  proceedings  shall  be  had  in  all  respects,  the  referees  shall 
>&vethe  same  powers,  be  entitled  to  the  same  compensation,  and 
ubject  to  the  same  control  as  if  the  reference  had  been  made  in  an 
ction  in  which  such  court  might,  by  law,  direct  a  reference.  In 
Letermining  the  question  of  costs,  the*  referee  shall  be  governed  by 
ections  eighteen  hundred  and  thirty-five  and  eighteen  hundred  and 
hirty-six  of  this  act.  Judgment  may  be  entered  on  the  report  of 
he  referee,  and  such  judgment  shall  be  valid  and  effectual  in  all 
aspects  as  if  the  same  had  been  rendered  in  a  suit  commenced  by 
he  ordinary  process,  and  the  practice  on  appeal  therefrom  shall  be 
he  same  as  in  other  civil  actions.  If  a  suit  be  brought  on  a  claim 
^hich  is  not  presented  to  the  executor  or  administrator  within  six 
ttonihs  from  the  first  publication  of  such  notice,  the  executor  or  ad- 
linisiarator  shall  not  be  chargeable  for  any  assets  or  moneys  that 
lemay  have  paid  in  satisfaction  of  any  lawful  claims,  or  of  any  le^- 
<^ies,  or  in  making  distribution  to  the  next  of  kin  before  such  suit 
'as  commenced. 

§  2710.  {arrCd  1893] .  Every  executor  and  administrator  must  pro- 
ved with  diligence  to  pay  the  debts  of  the  deceased  according  to 
^6  following  order: 
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.  DobU  entitled  to  a  preferenoe  under  the   lavs  of  the 

3.  Taxef)  assessed  on  the  property  of  the  deceased  prenom  lo  Ui 

3.  Jadgments  docketed  and  decrees  entered  against  the  deeaaed 
ucootding  to  the  priority  thereof  TespectiTcly. 

1.  AJ]  recognizHnoea,  bonds,  sealed  inslroniBnta,  notes,  bilta  ud 
nuliqaidated  demands  and  ncconuts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  otm:  othn 
debts  of  the  aame  class,  except  those  specified  in  the  third  o)u&  k 
debt  dae  asd  pajable  Hhall  not  be  entitled  to  a  preferenee  nw 
debts  not  due.  The  commencement  of  a  suit  foi  the  recoTCrjof) 
debt.  OT  the  obtaining  a  jndgment  thereon  against  the  eiMDlocK 
administrator,  shall  not  entitle  snch  debt  to  preference  otst  othin 
of  the  same  class.  Debts  not  dna  maybe  paid  according  to  theolM 
to  which  they  belong,  after  deducting  a  rabat«  of  legs!  interM  01 
the  sum  paid  for  the  nneipired  term  of  credit  withoitt  intarest  Aa 
Bxecatoi  or  administrator  shall  not  satisfy  his  own  debt  or  dun 
oat  of  the  property  of  the  deceased  nntO  proved  to  and  alloTCd  bf 
the  Biirrogate;  and  it  shall  nut  have  preference  over  others  of  tlw 
same  class.  Preference  may  be  given  by  the  suirogata  lo  ntlt 
dne  or  accming  on  leases  held  by  the  testator  or  intestate  U  Iti 
timeof  his  death,  over  debts  of  the  fourth  class,  if  it  appear  tohiflMl 
iafaction  that  snch  preference  will  benefit  the  estate  of  thetegtatmcn 
intestate.  The  snm^te  mav  authorize  the  eiecntor  or  admiaistraUU 
to  oompromise  or  componnd  a  debt  or  cleim  on  applicstiou.  and  hr 
good  and  snfBcient  canse  shown,  and  to  sell  at  pnblic  auction,  it 
enrh  notice  as  the  STirrognte  prescribes,  any  imcoUectabU,  stale  V 
doubtful  debt  or  claim  belonging  to  the  estate;  but  any  party  idUT' 
ested  in  the  final  settlement  oi  the  estate  may  sho'  '      "'~ 

ment  that  each  debt  or  oiaim  was  fraudnlently  or 
promised  or  compounded, 

§  S720.  [am'd  1B81,  1S93].  AU  rents  reserved  on  any  lease  tnuU 
after  Jnne  seventh,  eighteen  hundred  and  seventy-five,  and  all  annu- 
ities, dividends  and  other  payments  of  cveiy  description  mode  pli- 
able or  becoming  due  at  fixed  periods  under  any  instnunent  «!•■ 
cuted  after  such  date,  or.  being  a  last  will  and  testament  that  tall'' 
effect  after  snch  date,  shall  be  apportioned  so  that  on  the  death  of  UT 
person  interested  in  such  rente,  annuities,  dividends  or  othJsr  bhu 
payments,  or  in  the  estate  or  fiind  from  or  in  respect  to  Aiob  Iw 
same  issaes  or  is  derived,  or  on  the  determination  by  any  other  mctfU 
of  the  interest  of  any  such  person,  he,  or  his  executors,  aAmioieM- 
tors  or  assigns,  shall  be  entitled  to  a  proportion  of  snch  renlti.  aiUiii- 
ities,  dividends  and  other  payments,  according  to  the  time  nb^li' 
shall  have  elapsed  from  the  commencement  or  It^t  period  of  parnisiil 
(hereof,  as  the  case  may  be,  including  the  day  of  the  death  at  eviH 
person,  or  of  the  determination  of  his  or  her  interest,  after  mabsg 
allowance  and  deductions  on  occouot  of  chargen  on  such  rcnta,  uW 
ities,  dividendH  and  other  paynentn.  Every  sach  person,  or  tun  a- 
ecnton,  admiuiRtrators  or  oasigns,  shall  have  the  same  remediM  •* 
law  and  in  equity  for  recovering  such  apportioned  part*  of  snob  r»ntft 
annuities,  dividends  and  other  payments,  when  the  entire  am^oBt^ 
which  Bneh  apportioned  parts  form  port,  become  due  and  papUo 
and  not  before,  as  he  or  Ihey  would  have  had  for  recovering . — '"^ 
■  iaining  snch  entire  rent",  n.nnTiiUes,ivri.4BD4a and    ■'    — 


recovering  UMJ^  ■ 


AIDING  AN  ADMINISTRATOR. 


§2721 


3d  thereto;  bat  the  persons  liable  to  pay  rents  reserved  by 
e  or  demise,  or  the  real  property  comprised  therein  shall  not 
ted  to  for  snoh  apportioned  parts,  but  the  entire  rents,  of 
loh  apportioned  parts  form  parts,  most  be  collected  and  re- 
by  the  person  or  persons  who,  but  for  this  section,  or  chap- 
londred  and  forty-two  of  the  laws  of  eighteen  hundred  and 
five,  would  have  been  entitled  to  the  entire  rents;  and  such 
i  shall  be  recoverable  from  such  person  or  persons  by  the  par- 
tied  to  the  same  under  this  section.  This  section  shall  not 
•  any  case  in  which  it  shall  be  expressly  stipulated  that  no 
•nment  be  made,  or  to  any  sums  made  payable  in  policies  of 
3e  of  any  description. 

11.  [am'd  1893].  No  legacy  shall  be  paid  by  any  executor, 
oistrator  until  after  the  expiration  of  one  year  from  the  time 
ing  letters  testamentary  or  of  administration,  unless  directed 
dU  to  be  sooner  paid.  If  directed  to  be  sooner  paid,  the  ex- 
r  administrator  may  require  a  bond,  with  two  sufficient  sure- 
iditioned,  that  if  debts  against  the  deceased  duly  appear,  and 
B  not  other  assets  to  pay  the  same,  and  no  other  assets  suffi- 
pay  other  legacies,  then  the  legatees  will  refund  the  legacy 

or  such  ratable  portion  thereof  with  the  other  legatees,  as 
necessary  for  the  payment  of  such  debts,  and  the  propor- 
urts  of  such  other  legacies,  if  there  be  any,  and  the  costs  and 
incurred  by  reason  of  the  payment  to  such  legatee,  and  that 
robate  of  the  will  under  which  such  legacy  is  paid  be  revoked, 
ill  declared  void,  that  such  legatee  will  refund  the  whole  of 
;acy,  with  interest,  to  the  executor  or  administrator  entitled 
After  the  expiration  of  one  year  the  executors  or  adminis- 
Qust  discharge  the  specific  legacies  bequeathed  by  the  will, 

the  general  legacies,  if  there  be  assets.  If  there  are  not  suf- 
ssets,  then  an  abatement  of  the  general  legacies  must  be 

equal  proportions.  Such  payment  shall  be  enforced  by  the 
}e  in  the  some  manner  as  the  return  of  an  inventory,  and  b^ 
1  the  bond  of  such  executor  or  administrator  whenever  di- 
y  the  surrogate. 
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stition  to  compel  payment; 
hearing;  decree. 
Bcree  for  payment  of  legacy, 
etc.,  on  givmg  security, 
roceedings  for  neglect  to  set 
apart  exempt  property, 
itermediate  accounting, 
'hen  surrogate  may  require 
judicial  settlement, 
itation  ;  order  and  proceed- 
ings thereon. 

xecutor's   petition  for  judi- 
cial settlement  and  hearing, 
ffidavit  to  account  ;  vouch- 
ers; examination,  etc. 
ommissious  of    executor  or 
administrator, 
etermination  of    claims  by 
surrogate ;  statute  of  limita- 
tions. 


2732.  Order  of  distribution. 

2733.  Advancements. 

2734.  Estates  of  married  women. 
2785  to  2741  inclusive,  repealed  1893, 

and    are    incorporated    in, 
other  sections. 
2742.  Effect  of  judicial  settlement 
of  account. 

Decree  for  payment  and  dis- 
tribution. 

Id.  ;  when  specific  property 
may  be  delivered. 

Id.;  when  money  may  b«  re- 
tained. 

Id.;  share  of  infant. 

Legacy,  etc.,  to  unknown  per- 
sons to  be  paid  into  State 
treasury. 

When  legacy ,  e\,e.,\-o\>ei  v^\v\. 
to  county  tt^aaxxxc^'c . 


2743. 
2744. 
2745. 


2746. 
2747. 


2748. 


f 
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^  2722.  {am'd  mt>3].  In  eithisr  of  thb  foUoning  eases  b  petiliaa 
dIb;  be  presented  tu  tbo  BurrogiitE's  coui-t,  praying  fora  decreCi,  di- 
recting an  ezecntoTOTHdminlBtratorto  pny  the  petitionei'B  alum,  Hid 
that  be  be  cited  to  sliow'tmiiBe  vLysneliadecrea  shonld  boe  bamidS: 

1.  Bf  a  creditor,  for  the  puyment  of  a  debt,  or  of  its  just  ]trapOt- 
taon&l  part,  iit  any  time  after  But  months  have  expired  un(ie1«lt«t> 
ware  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  peooniaiy  proil*- 
ion  under  the  will,  or  a  distributive  shnre,  for  the  payment  or  alii- 
faction  thereof,  orof  its  just  proportional  jiurt,  at  any  tiiueaftwont 
year  has  expired  since  letters  were  grunted. 

On  the  presentation  of  snoh  n  petition,  the  siurogate  miut  iBBoe* 
citation  accordingly ;  and  on  the  retnm  thereof,  be  mnat  make  aaoh 
a  decree  in  the  premises  aB  justioG  reqaires.  lint  m  either  of  the  W' 
1o\Ting  oaseB  the  decree  must  dismias  the  petition  without  prejoiU'i 
to  an  action  or  an  aoconating,  in  behalf  of  the  petitioner: 

1.  When  aa  executor  or  admiiUHtrutor  files  a  written  answer,  dntl 
verified,  setting  forth  facts  which  show  that  it  is  doabtfnl  vlMtbff 
the  petitioner's  claim  is  valid  and  legal,  and  denying  its  vaUditfiv 
le^li^,  abaolately,  or  on  information  and  hebef. 

3.  Where  it  is  not  proved,  to  the  satisfiKtiou  of  the  surrogate,  ttlt 
there  is  money  or  other  personal  property  of  the  estate,  appbaableb) 
the  payment  or  stitisfaction  of  the  petitioner'a  claim,  and  wbidl  mf 
be  so  applied,  without  injurioualy  affecting  the  rights  of  otbeie,  eS' 
titled  to  priority  or  equality  of  payment  or  satisfROtion. 

§2723.  [iiniV1693.]  In  a  case  specified  in  snbdiviaion  seDond  dI 
the  l^t  section,  the  surrogate  may  in  his  discretion,  entertain  lb 
petition,  at  anytime  after  letters  are  granted,  although  ayear  luanol 
expired-  In  such  a  cnse,  if  it  appears,  on  the  return  of  tha  dtatiao. 
that  a  decree  for  payment  may  be  made,  ns  prescribed  in  the  Ust  Mo- 
tion; and  that  the  amount  of  money  and  the  value  of  the  other  ntV' 
erty  in  the  hands  of  the  executor  or  administrator  applicable  u  tM 
payment  of  debts,  legaoies  and  expenses,  eloeed,  by  at  leafit  MM- 
third,  the  amount  of  all  known  debts  and  claims  against  the  •M'U- 
of  all  legacies  which  are  entitled  to  priority  ovei  " 
claim  and  of  all  legacies  or  distributive  shares  of  thi 
that  the  payment  or  aatisfaction  of  the  legacy,  pecnniary  pron^tf 
or  distributive  share,  or  some  part  thereof,  is  necessary  for  the  O^ 
port  or  education  of  the  petitioner;  the  surrogate  may,  in  bis  diMt' 
tion,  malie  a  decree  directing  payment  or  satisfaction  avcordinglf.t* 
the  filing  of  a  bond,  approved  by  the  surrogate,  conditiooed  U  ptt- 
scribed  by  law,  with  reBuect  to  a  bond  which  an  eiecntor  ot*^*^ 
ministnitor  with  the  will  annexed  may  require  from  a  le^tucM 
payment  or  satisfaction  of  a  legacy,  before  the  expiration  of  one  7V 
bom  the  time  when  letters  were  isaned,  porsaant  to  a  diieoUoa  H 
that  effect  contained  in  the  will, 

^  Q734.  [ram'rflSDa].  Whore  an  execntor  or  adminiaOTtor  !• 
failed  to  set  apart  property  tor  a  aurviving  husband,  wife  or  oUWi  "J 
prescribed  by  law,  the  person  a^giioved  may  present  a  petitianl**' 
Borrognte's  court,  setting  forth  the  failure  and  praying  for»ii»o* 


reqninngBQch  executor  or  adminiBtratoito  set  apart  thepiopartli 

cordingly;  or.  if  it  has  been  lost,  injured  or  disposed  ot^  to  VVt' 

mine  thereof,  or  the  amount  of  the  injury  thereto,  and  tbuaBf* 

,   oitod  to  show  cauBB  wtj  ao.obn.4aBtBe  should  not  be  made.    B"* 
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inogate  is  of  the  opinion  that  enffioient  cause  is  shown,  he  mnst 
ioe  a  citation  accordingly.  On  the  retom  of  the  citation,  the  snr- 
•gate  mast  make  such  a  decree  in  the  premises  as  justice  requires. 
L  a  proper  case,  the  decree  may  require  the  executor  personally  to 
ty  tiie  yalue  of  the  property,  or  the  amouut  of  the  injury  thereto, 
be  decree,  made  on  a  judicial  settlement  of  the  account  of  an  execu- 
T  or  administrator,  may  award  to  a  surviving  husband,  wife  or 
did,  the  same  relief  which  may  be  awarded  in  his  or  her  favor,  on 
petition  presented  as  prescribed  in  this  section. 

§2725,  [am'd  1893].  An  executor  or  administrator  at  any  time 
lay  voluntarily  file  in  the  surrogate's  office  an  intermediate  account, 
id  the  vouchers  in  support  of  the  same.  In  either  of  the  following 
»es,  the  surrogate  may,  in  his  discretion,  make  an  order,  requiring 
a  executor  or  administrator  to  render  on  intermediate  account: 

1.  Where  an  application  for  an  order,  permitting  an  execution  to 
iBxtb  on  a  judgment  against  the  executor  or  administrator,  has  been 
lade  by  the  judgment  creditor,  as  prescribed  in  section  eighteen 
inndred  and  twenty-six  of  this  act. 

1  On.  the  return  of  a  citation,  issued  on  the  petition  of  a  judgment 
reditor,  praying  for  a  decree,  granting  leave  to  issue  an  execution 
ta  a  judgment  rendered  against  the  decedent  in  his  lifetime,  as  pro- 
<iribed  in  section  thirteen  hundred  and  eighty-one  of  this  act. 

3.  Oba  the  return  of  a  citation,  issued  on  the  petition  of  a  creditor, 
tt  person  entitled  to  a  legacy,  or  other  pecuniary  provision,  or  a  dis- 
noutive  ^are,  praying  for  a  decree  directing  payment  thereof,  as 
vescribed  in  section  twenty-seven  hundred  and  twenty-two  of  this 
lot 

4.  Where  eighteen  months  have  elapsed  since  letters  were  issued, 
nd  no  specif  proceeding,  on  a  petition  for  a  judicial  settlement,  of 
he'executor's  or  administrator's  account  is  pending. 

i2726.  [am*d  1893].    In  either  of  the  following  oases,  the  surro- 
^s  coturt  may,  from  time  to  time,  compel  a  judicial  settlement  of 
lie  aooount  of  an  executor  or  administrator  : 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any  other 
eason,  his  powers  have  ceased. 

3.  Where  a  depree  for  the  disposition  of  real  property,  or  of  an  in- 
srest  in  re£d  property,  has  been  made,  as  prescribed  in  title  fifth  of 
bis  chapter,  and  the  property,  or  a  port  thereof,  has  been  disposed 
f  by  him  pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the  dece- 
eiit*s  real  property,  or  the  rents,  profits  or  proceeds  thereof,  pui  su- 
nt to  a  power  contained  in  the  decedent's  will,  where  one  year  has 
lapsed  since  letters  were  issued  to  him.  The  surrogate's  court  may 
ompel  a  judicial  settlement  of  the  account  of  a  temporary  admiiiis- 
rator  at  any  time.  It  may  also  compel  a  judicial  settlement  of  the 
Dconnt  of  a  freeholder,  appointed  to  dispose  of  a  decedent's  real 
loperty,  or  interest  in  real  property,  as  prescribed  in  title  fifth  of 
m  chapter,  in  like  manner  as  where  the  same  has  been  disposed  of 
y  the  executor  or  administrator. 

§  2727.  [am^d  1893].  A  petition,  praying  for  the  judicial  settle- 
ment of  an  account,  and  that  the  executor  or  administrator  be  cited 
)  show  cause  why  ho  should  not  render  and  settle  his  account,  'Qit\^ 
e  presented,  in  a  case  prescribed  in  the  last  section,  loy  &  ct^^\Wl 


I 
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or  a  person  intoieBted  in  the  estate  or  fund,  iuclading  a  abiii  bom 
after  tlic  makini^  of  a  will;  or  by  luij  person,  in  behalf  of  an  in^l- 
K'l  interested:  or  by  a  aniety  in  tho  official  bond  of  the  pBrRonra- 
quired  to  aocoont.  or  the  legal  reptefleatatlTe  of  snch  a  siuety.  (In 
the  preaantation  of  snch  a  petition,  6.  oitation  most  be  iasned  Mooid- 
iogly;  except  that  in  a  QBBe  speoifledin  sabdivision  first  of  thelail 
Huutiun,  if  the  petition  is  preeented  vithin  eigLt«en  montbB  oftct 
letters  were  issned  to  the  eieantor  or  adminiiilrstiir,  the  stunigMi 
may  entertain  or  decline  to  entertain  it,  in  his  liisoretion.  On  tlu 
retom  of  a  citation  issned  as  prescribed  in  either  of  the  foreMtag 
sections  of  this  article,  if  the  eiecntoror  administrator  fiiilB  Musrtt 
appear,  or  to  show  nood  cause  to  the  contrary,  or  to  present  111 
proper  case  a  petition  as  prescribed  in  the  nut  section,  an  rate 
most  be  made,  directing  him  to  account  within  anch  a  time,  and  a 
snch  a  manner  as  the  surrogate  prescribes,  and  to  attend,  fromtiin 
totime,  before  the  snrrogate,  for  tbat  ptirpoBe.  The  oxeoDtoi  or  id- 
miniatrator  ja  bonnd  by  such  an  order,  withont  service  tbeteot  II 
he  diHobeys  it  the  snrrogate  may  issue  a  warrant  of  attachment  aguul 
him,  and  his  letters  may  be  revoked,  as  where  a  warrant  of  tttiri- 
meut  isissaed  to  compel  the  return  of  an  inrentory.  If  it  appsin 
that  there  ia  a  sorplns,  distiibntahle  to  creditars  or  persons  inlei- 


ested,  the  sarrogate,  at  any  time,  ma;  issue  a  eapplemental  citsttd. 
directed  !«  the  persone  who  most  be  cited,  on  the  petition  *~ 
eieoutot  or  administrator  for  a  jndieial  settlement  of  iae  u 


and  requiring  them  to  attend  the  acooHnting.  On  the  rctnm  oTl 
citation  issned  as  prescribed  in  either  of  the  foregoii^  geotiautf 
tbie  article,  if  one  year  has  expired  since  letters  were  isaaed  lotbl 
executor  or  administrator,  he  may  present  a  petition  as  preemM 
in  the  next  eection.  A  oitatioik  issned  on  such  a  petition  need  writ* 
directed  to  the  petitioner  in  the  special  proceeding  pending  tgrin^ 
the  executor  or  adminiErtrator;  but  the  bearing  of  that  proeMcbt 
must  be  adjontned  until  the  retnm  of  the  citation  so  iaeoed,  vba 
the  two  proceedings  moet  be  consolidated.  The  conaolidatiandOM 
not  nflcct  any  power  of  the  surogate,  which  nught  be  eierowdk 
either  proeoedlng. 


s. 


Se  ACCOUNTma,  ETC.  §§  2729, 2730 

I  2728.  [am*d  1893, 1894].  Executor,  et  cetera,  may 
etitlon  for  Judicial   settlement;  citation  there- 

pon. — In  either  of  the  following  cases  an  executor  or  adminis- 
ator  may  present  to  the  surrogate's  court  his  account  and  a 
ritten  petition  duly  verified,  praying  that  his  account  may  be 
dicially  settled ;  and  that  the  sureties  in  his  official  bond  or  the 
gal  representatives  of  such  surety  and  creditors  or  persons 
aiming  to  be  creditors  of  the  decedent,  and  the  decedent's 
isband  or  wife,  next  of  kin  or  legatees,  if  any ;  or.  if  either  of 
loce  persons  has  died,  his  executor  or  administrator,  if  any,  may 
9  cited  to  attend  the  settlement : 

I.  Where  one  year  has  elapsed  since  letters  were  issued  to  such 
cecutor  or  administrator. 

3.  Where  notice  requiring  all  persons  having  claims  against  the 
eceased  to  exhibit  the  same  with  the  vouchers  thereof  to  such 
lecntor  or  administrator  has  been  duly  published  according  to 
iw.  If  one  of  two  or  more  co-executors  or  co-administrators 
resents  his  account  and  a  petition  for  a  judicial  settlement  of  his 
aparate  account,  it  must  pray  that  his  co-executors  or  co-admin- 
itrators  may  also  be  cited.  Upon  the  presentation  of  account 
nd  a  petition,  as  prescribed  in  this  section,  the  surrogate  must 
isoe  a  citation  accordingly.  On  the  return  of  a  citation,  issued 
8  prescribed  in  this  section,  the  surrogate  must  take  the  account, 
nd  hear  the  allegations  and  proofs  of  the  parties  respecting  the 
ame.  Any  party  may  contest  the  account,  with  respect  to  a 
latter  affecting  his  interest  in  the  settlement  and  distribution  of 
te  estate.  And  any  party  may  contest  an  intermediate  account 
endered  under  section  twenty-seven  hundred  and  twenty-five  of 
!iis  act,  in  case  the  same  shall  not  be  consolidated  pursuant  to 
Bction  twenty-seven  hundred  and  twenty-seven  of  this  act.  A 
feditor,  or  a  person  interested  in  the  estate,  although  not  cited, 
'  entitled  to  appear  on  the  hearing  and  thus  make  himself  a  party 
>  the  proceeding.  When  letters  issued  to  an  executor  or  admin- 
trator  have  been  revoked,  he  may  present  to  the  surrogate's 
>urt  a  written  petition,  duly  verified,  praying  that  his  account 
5  judicially  settled,  and  that  his  successor,  •  if  a  successor  has 
Ben  appointed,  and  other  persons  specified  in  this  section,  b© 
ted  to  attend  the  settlement. 

§  2729.     [am'di8g3].     Repealed i^^i^, 

§  2730.  \a7rCd  1893].  On  the  settlement  of  the  account  of  an 
reenter  or  administrator,  the  surrogate  must  allow  to  him  for  his 
-rvices,  and  if  there  be  more  than  one,  apportion  among  them  ac« 
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cording  to  the  Bervioea  rendeTfid  by  them  re«peo(a*el;,  o 
his  or  their  expensea: 

For  receitiDg  mid  paying  out  ail  Gams  pf  money  not  eiceedi&g  o 
tbonsani}  UoUi^rs,  at  the  tate  uf  five  pet  cuuCnm. 

For  receiving  and  paying  out  any  ndcUtionfj  bqihb  not  Rinonnlmg 
mora  than  ten  thonsand  doUara,  atthB  rate  of  two  and  otu-hnK  | 
oentnm. 

For  nil  Butaa  above  eleven  thousand  dollarB,  at  Uw  rale  of  ddv  j 
oeutam- 

In  all  cases  snoh  allowance  ranstlieiiincle  for  their  actual  &iu1  neo 
eary  expenses  as  appears  jast  and  leasoiiable.  If  the  value  otM 
personal  property  of  the  dei^edent  amoonts  to  one  hvudred  tkoosiM 
dollars  or  more,  over  oil  his  debts,  each  eiecntor  or  adminitttntl^tl 
entitled  to  the  fa]]  compenaation  on  piindpal  and  income  nllovtl 
herein  to  a  sole  executor  oi  admimsttiitoi,  nnleas  there  ate  more  bT ' 
three,  in  which  case  the  compensation  to  whiah  three  would  be 
titled  mnat  be  apportidned  among  them  according  to  the  tierriMI 
rendered  by  them  respei'tiyely,  and  a  like  apportioninent  ahiU  it 
made  in  all  casea  where  there  shall  be  more  than  one  eieoutor       * 


the  specific  compensation.     Where  sacceasiieoi 
iwum  are  iasned  to  the  same  person,  on  the  estate  of  ths  Sana 

cedent,  ineladin^  a  case  where  letters  testamentary,  or  letters  of  ^ . 

eral  administration,  ore  issued  to  a  person  who  has  been  prerionitr 


appointed  a  tempororj  administrator,  be  is  entitled  to  compennW 

,  e^ice^t  that  where  he  has  rsMinl 

compensation  in  one  capacity,  he  ia  entiUed  to  the  eicesa,  if  >nj,ll 


in  one  capaeitjroniy,  at  his  electios,  t 


e  compenaation  allowed  by  law,  above  ths  sum  which  he  bMlfr 

ready  received  in  the  other  capacity. 

^  >     §  9731.  [am'd  1893.]     On  the  judicial  settlement  of  the  JKOOtf 
of  an  eiecntor  or  administrator,  he  may  prove  any  debt  owing  to  hn 
by  the  decedent.     Where  a  contest  arises  between   thai       -  -  ~ 
party  and  any  of  the  other  parties,  respecting  property 
belong  to  the  estate,  but  to  which  the  ncconntlng  party  ' 
refipectinga  debt  alleged  to  be  due  by  the  accounting  ]~' 
cedent,  oibythe  decedent  to  the  acconntrD^  party;  tfae< 
tried  und  determined  in  the  same  manner  as  any  otlter 
in  the  surrogate's  conrt.    From  the  death  of  the  deaedi_. 
first  judicial  settlement  ofauaooonntof  his  eiecntororodl 
the  running  of  the  statute  of  limitations,  again  at  B  debt  ^' 
decedent  to  the  accounting  party,  or  any  other  obw 
favor  of  the  latter  against  the  decedent,  Li  saspended,  _ 
oonntingpartyw^appointedonthcrerocutiimof  fortnei 
to  another  person;   m  which  case,  the  riinuing  of '"-■ 
suspended,  from  the  grant  of  letteta  to  liiui,  until 
settlement  of  his  iioconnt.     After  the  first  judicial 
aocount  of  an  executor  or  administrator,  the  statute  of 
gins  again  to  run  aguinst  a  debt  due  to  him  from  the  _ 
any  other  cause  of  action  in  his  favor  against  the  deoedcnl 

5  3783,  [am'J1893.]     If  the  deceased  died  interfal, 
of  Ms  parsonal  piopetts  after  payment  of  debts;  and  if! 
1  moil  sniplna,  after  the  pajmen*,  oi  4i;\Aa  ani  \s 
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fithed,  mnst  be  ^stributed  to  his  widow,  children,  or  next  of  kin, 
Banner  following : 

One-third  part' to  the  widow,  and  the  residue  in  equal  portions 
Big  the  children,  and  such  persons  as  legally  represent  the  chil- 
ft  if  any  of  them  haTe  died  before  the  deceased. 

If  there  be  no  children,  nor  any  legal  representatives  of  them, 
I  one-half  of  the  whole  surplus  shall  be  allotted  to  the  widow, 
fixe  other  half  distributed  to  the  next  of  kin  of  the  deceased,  cn- 
d  under  the  proyisions  of  this  section. 

\Jt  the  deceased  leaves  a  widow,  and  no  descendant,  parent, 
bar  or  sister,  nephew  or  niece,  the  widow  shall  be  entitled  to  the 
ia  snrplos;  but  if  there  be  a  brother  or  sister,  nephew  or  niece, 
[  no  descendant  or  parent,  the  widow  shall  be  entitled  to  one- 
(qC  the  surplus  as  above  provided,  and  to  the  whole  of  the  residue 
does  not  exceed  two  thousand  dollars;  if  the  residue  exceeds  that 
I  she  shall  receive  in  addition  to  the  one-half,  two  thousand  dol- 
;,  and  the  remainder  shall  be  distributed  to  the  brothers  and  sis- 
ffnd  their  representatives. 

If  there  be  no  widow,  the  whole  surplus  shall  be  distributed 
ttly  toand  among  the  children,  and  such  as  legally  represent  them. 
Pjtf  there  be  no  widow,  and  no  children,  and  no  representatives 
ihild,  the  whole  surplus  shall  be  distributed  to  the  next  of  kin, 
|iial  degree  to  the  deceased,  and  their  legal  representatives. 
If  the  deceased  leave  no  children  and  no  representatives  of  them^ 
no  father,  and  leave  a  widow  and  a  mother,  the  half  not  dis- 
ited  to  the  widow  shall  be  distributed  in  equal  shares  to  his 
ler  and  brothers  and  sisters,  or  the  representatives  of  such  broth- 
Ad  sisters;  and  if  there  be  no  widow,  the  whole  surplus  shall  be 
ibnted  in  like  manner  to  the  mother,  and  to  the  brothers  and  sis- 
ar  the  representatives  of  such  brothers  and  sisters. 
It  the  deceased  leave  a;father  and  no  child  or  descendant,  the  fa- 
ahall  take  one-half  if  there  be  a  widow,  and  the  whole,  if  there 
9  widow. 

If  the  deceased  leave  a  mother,  and  no  child,  descendant,  father, 
ler,  sister,  or  representative  of  a  brother  or  sister,  the  mother,  if 
I  be  a  widow,  shall  take  one-half,    and  the  whole,  if  there  bo  no 

If  the  desceased  was  illegitimate  and  leave  a  mother,  and  no 
[,  or  descendant  or  widow,  such  mother  shall  take  the  whole  and 
be  entitled  to  letters  of  administration  in  exclusion  of  all  other 
ma.  If  the  mother  of  such  deceased  be  dead,  the  relatives  of  the 
laed  on  the  part  of  the  mother  shall  take  in  the  same  manner  a» 
I  deoeased  had  been  legitimate,  and  be  entitled  to  letters  oi  ^^- 
ttmtkm  in  the  same  order. 
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I  10.  Wbpre  thedeseendantB,  omext  of  kin  of  the 

I  to  sharn  in  hia  estnto,  are  iJl  in  oijual  degree  to  the  deceM 

BhoreH  shall  bo  eqaal. 

11.  When  Hucb  deeoeudants  or  next  of  kin  are  of  uneqiul 

of  kindred,  the  surplos  Bhalt  be  apportioned  among  those 

thereto,  aocoriliaB  to  their  roapectivo  stookB ;  so  ihat  thoie  i 

I  in  their  own  right  abnW  receive  ec^val  sharea,  and  those  who 

lepiesentation  ahall  receive  the  ahara  to  which  the  pareat  vb 

k  represent,  if  living,  would  hove  bean  entitied. 

\  6t      12.  No  repreeentiition  ahall  be  admitted  among  coUaten 

1  /       brothora'  mid  aiateis'  cidldren. 

[  13.  RelutivoH  of  the  half-blood  shall  take  equally  with  thoc 

t  whole  blood  in  the  aame  dBgree;  and  the  roptaspntatives  off 

L  ativea  shall  take  tu  the  eame  monuer  as  the  repreaentativt 

K  whole  blood. 

■  14.  Descendants  and  next  of  kin  of  the  deceased,  begotlei 

■  •,  his  death,  bat  bom  thereafter,  ahall  take  in  the  same  man 
the  lifetjmo  of  the  deceased,  and  I 


§  2733.  [arn'd  11^93].  If  anj  child  of  snch  deceoGed  pes 
been  adTnacod  by  the  deceased,  bj  settlement  or  portion  <J 
persona]  property,  the  Talae  thereof  ahall  he  reckoned  with  1 
of  the  surplos  of  the  personal  property  which  remains  (o  ba 
vted  among  the  children;  Bind  if  anch  adruneement  be  equal  i 
rior  to  the  amoant,  which,  aoeording  to  the  preceding  sedjoi 
be  diatribnted  to  anch  child  as  his  share  of  such  suiplos  and  ■ 
meut,  snob  child  and  hia  descendants  shall  be  exolnded  B 
aharein  the  distribution  of  anch  anrplns.  If  anahadvancemai 
eqnal  to  such  amount,  Buch  child,  or  hia  deaoendants,  shall  ba 
to  receive  so  much  only  as  is  auf&cient  t«  make  all  the  ahai 
the  children  in  auch  auipIuB  and  advancement  to  be  equal,  w 
can  be  estimated.  The  maintaining  or  educating,  or  t^e  g 
money  to  a  child,  without  a  view  to  a  portion  or  settletnenl 
ahall  not  be  deemed  en  advancement  within  the  meaning  cj  I 
tion,  nor  shall  the  foregoing  provisiouH  of  this  section  applj 
case  where  there  la  any  real  property  of  the  iuteatate  to  desoeM 
heira.  Where  there  ia  a  aurplua  of  peraonol  property  to  be  ditll 
and  the  advancement  cousisted  of  personal  property,  or  wbt 
flcieucy  in  the  adjimtment  of  an  odvoncemeot  of  real  pnq 
chargeable  on  peraonol  property,  the  decree  for  distribution 
surrogate's  oonrt,  muat  adjust  all  the  Hdvancemeatfl  wbickl 
been  previously  adjusted  by  the  judgment  of  a  court  of  oat 
juriBdiotion.  For  that  purpose,  if  any  person  to  be  affccUd 
decree  is  not  a  party  to  the  proceeding,  the  surrog&ta  most  M 
to  be  brought  in  by  a  supplemental  citation. 


§  2734.   [am'd  1S93].     The  provisionB  of  this  Mtiel« 


I 
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<e  entiilAd  to  the  same  distribatiye  share  in  the  personal  property  of 
is  wife  to  which  a  widow  is  entitled  in  the  personal  property  of  her 
nsband  by  the  provisions  of  this  article,  and  no  more. 

§^  2786  to  2741,  inclusive,  are  repealed  by  chap.  686  of  1893,  to 
0  into  effect  May  31, 1893. 

%  2^42.  A  Judicial  settlement  of  the  account  of  an  executor  or  adminis- 
fttor,  either  by  the  decree  of  the  surrogate's  court,  or  upon  an  appeal 
lerefrom,  is  conclusive  evidence,  against  all  the  parties  who  were  duly 
ted  or  appeared,  and  all  persons  deriving  title  from  any  of  them  at  any 
me,  of  the  following  facts,  and  no  others : 

1.  That  the  items  allowed  to  the  accounting  party,  for  money  paid  to 
vditors,  legatees,  and  next  of  kin,  for  necessary  expenses,  and  for  his  ser- 
osa, are  correct. 

S.  That  the  accounting  party  has  been  charged  with  all  the  interest  for 
oney  received  by  him,  and  embraced  in  the  account,  for  which  he  was 
gaily  accountable. 

t.  That  the  money  charged  to  the  accounting  party,  as  collected,  is  all 
tt  was  collectible,  at  the  time  of  the  settlement,  on  the  debts  stated  in 
eaoooont. 

4,  That  the  allowances  made  to  the  accounting  party,  for  the  decrease, 
id  the  charges  against  him  for  the  increase,  in  the  value  of  property,  were 
rreotly  made. 

S  2743.  Where  an  account  is  judicially  settled,  as  prescribed  in  this 
tteie,  and  any  part  of  the  estate  remains,  and  is  ready  to  be  distributed  to 
B  oreditors,  legatees,  next  of  kin,  husband,  or  wife  of  the  decedent,  or  ^ 
rir  aMigns,  the  decree  must  direct  the  payment  and  distribution  thereof 
the  persons  so  entitled,  according  to  their  respective  rights.  If  any  per- 
il wno  is  a  necessary  party  for  that  purpose,  has  not  been  cited  or  has 
t  appeared,  a  suplemental  citation  must  be  issued,  as  prescribed  in  8ec« 
a  two  thousand  seven  hundred  and  tventy-seven  of  this  act.  Where  the 
lidhy  of  a  debt,  claim,  or  distributive  share,  is  not  disputed,  or  has  been 
ablbhed,  the  decree  must  determine  to  whom  it  is  payable,  the  sum  to  be 
id  by  reason  thereof,  and  all  other  questions  concerning  the  same.  With 
peet  to  the  matters  enumerated  in  this  section,  the  decree  is  conclusive 
m  each  party  to  the  special  proceeding,  who  was  duly  cited  or  appeared ; 
1  upon  every  person  deriving  title  from  such  a  party. 

1 2744.  In  either  of  the  following  cases,  the  decree  may  direct  the 

hrery  of  an  unsold  chattel,  or  the  assignment  of  an  uncollected  demand, 

tny  other  personal  property,  to  a  party  or  parties  entitled  to  payment  or 

faribution,  in  lieu  of  the  money  value  of  the  property : 

I.  Where  all  the  parties  interested,  who  have  appeared,  manifest  their 

tieut  thereto  by  a  writing  filed  in  the  surrogate's  office. 

L  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  payment  or 

kiibotion,  would  cause  a  loss  to  the  parties  entitled  thereto. 

rhe  value  must  be  ascertained,  if  the  consent  does  not  fix   it,  by  an 

iraisement  under  oath,  made  by  one  or  more  persons  appointed  by  the 

rpgate  for  the  purpose. 

\  2745.  Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and  the 
difcnr  will  not  accept   present   payment,  with  a  rebate  of   interest ;  or 
are  an  action  is  pending  between  the  executor  or  administrator,  and  a 
son  claiming  to  be  a  creditor  of  a  decedent ;  the  decree  mwst  ^xev^v.  \Xvo\ 
om,  tn&chnt  to  satisfy  the  claiiDy  or  the  proportion  to  w\\\cVi  \t\%  ctvXXxXc^^ 
Hber  with  the  probable  amount  of  the  interest  and  cosl^,  be  Yt^Vam^vi  \u 
Auidsttf  tb0  accounting  party ;  or  be  deposited  In  a  sate  ba-uk^  «t  VraiX 


I 
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campiuif ,  subject  to  the  BurrogHte'a  order ;  or  be  pud  into  the  sorragite' 
court,  for  tba  purpose  of  being  appliud  to  thb  pnvnient  of  the  claim,  •^ 
it  is  line,  recovered,  or  setlled ;  anil  llint  so  miioli  thereof,  as  is  not  nee 
for  tliiit  piir|)oae,  be  nfternaida  distributed  occordtDg  (o  law. 

g  3746.  lam'd  I8S6.]  When  a  leg&of  or  a  diBtributire  share  it  pfjiU 

to  an  infant,  tLo  dootee  may,  in  the  discretion  of  the  aurrogata'a  r '' — 

It,  or  BO  much  of  it  na  may  lie  necessary  to  be  paid  to  his  gener 
to  lie  applied  to  his  support  and  (xjucation  ;  or  vben  it  does  nolslBcali(|{ 
dollaiB,  the  Jficreo  may  ordtr  it  to  bo  paid  to  his  father,  and  if  Us  hr" 
be  dcud,  then  to  his  mother,  for  the  use  and  benefit  of  such  intMt   i 

Bhare,  or  part  of  a  legacy  op  distributive  share,  r  . 
said,  vbich  is  payable  to  nn  infant,  to  ba  paid  to  (he  general  g 
such  iofant,  upon  iiis  excuutinj*  and  depositing  vitb  the  aurroi, 
ollice,  a  bond  running  to  sudi  infant,  nith  two  or  more  sufficient  amAtt 
duly  acknowledged  and  approved  by  the  surrogate,  in  double  the  ttamtm 
such  legacy  or  distributive  share,  conditioned  thul  sui'h  geueral  gnu 
ahsJI  faithfally  apply  such  legacy  <ir  disCrlbui^ve  share,  aiul  roidvr  * 
and  ]U8t  account  of  the  application  thereof,  In  all  respects,  l«  mf  t 
having  Dognisonce  thereof,  wiieu  thereunto  required,  the  sureties  io  a 
bond  shall  justify  ss  reqnlred  in  this  act  The  said  ODort  may,  in  itt 
eretinn,  from  time  tO'  time,  authorise  or  direct  su«h  gmeral  gurdlUiB 
expend  sucb  part  of  such  legacy  or  distributive  share,  in  the  sumwl.  W"" 
teaance  and  education  of  such  infant  as  it  deems  ueoowarf.  Db  ■ 
infsnt's  coniing  tweoty-one  years  of  age,  he  shiill  be  entitled  tn  rcraTti 
hia  gcDDrol  guardian  shall  pay  or  deliver  to  him,  under  the  direclfM  <>(  _ 
surrogate's  court,  the  sccuritiea  so  takeji,  and  the  interest  or  olher  uinWO 
that  may  have  been  paid  to  or  reeeivcd  by  such  general  guanliw,)Qi 
dedocting  therefrom  snub  amounts  as  have  been  paid  or  expended  in  jmnt; 
anco  of  the  orders  and  decrees  uf  sold  court,  so  made  ns  aforesaid  and  Sd 
l^gal  oommlssioiis  otsucb  guardian;  and  the  said  gaueral  guardian  thiUW 
liable  to  ncuoant  in  and  under  the  diractinn  of  the  surrogate's  coon,  U  tt 
ward,  for  the  same;  in  case  of  the  dBath  of  said  infant,  before  eoaitt'^ 
age,  tbe  said  aecurilJeB  andnioDeyB,  after  making  the  deductions  ofimlMt 
stmll  go  to  bis  executors  or  admhiistralara,  to  be  applied  and  disl^ttMfl 
aooordjng  to  Intr,  and  the  general  guardian  eball  in  like  manner  b«  UlbhU 
account  to  such  mliainiatrator  or  eiccutor.  If  there  need  i»  do  ijMB^ 
guardian,  or  If  the  surrogate's  court  do  not  order  or  decree  the  paynM  V, 
^position  of  the  legacy  or  distributive  shnre  in  some  of  the  vara  akM 
dcsoribed,  then  the  legacy  or  diatrfbutivo  share,  or  part  of  the  saineiMA 
posed  of  us  aforesaid,  whether  the  same  consists  of  money  or  secilri|IU 
.shall,  by  the  order  or  decree  of  tho  sum^te's  court,  be  paid  anddrifrVB 
to  and  deposited  in  said  court,  by  paying  and  delivering  the  earn*  Io  ■)' 
depositing  it  with  the  coanty  treasurer  of  the  county,  to  be  Mil, 
invested,  collected,  reinvested  and  disposed  of  by  him.  aa  prew 
required  by  section  two  ihouannd  five  hundred  and  thirty-seven  ftf 
The  reg^llntions  contained  in  the  general  rules  of  practice,  as  t 
section  seven  hundred  and  forty-four  of  this  ict,  and  the  provisii 
three  of  e1iapt«r  eight  of  this  act  apply  to  money,  legaeies  and  d 
shares  paid  to  and  securities  deposiled  with  the  county 

scribed  in  this  seollon;  ci™[it  that  the  surrogate's  coi 

iwapei't  themo,  or  with  respect  to  a  necKrity  in  which  any  ottiie. 
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icn  iu vested,  or  upon  which  it  has  been  loaned,  the  power  and  .'luthoritT 
nferred  upon  the  supreme  court  by  section  seven  hundred  and  forty-seven 
this  act.  Sections  forty-six,  forty-seven,  forty-eight,  forty-nine,  fifty  and 
ty-one,  of  part  two,  chapter  sW,  title  three,  article  two,  of  the  Revined 
atutes,  are  repealed. 

I  2747.  Where  the  person  entitled  to  a  legacy  or  distributive  share  is 

known,  the  decree  must  direct  tlic  executor  or  adniiiiistnitor  to  pay  the 

oant  thereof  into  the  treasury  of  the  State,  for  the  benefit  of  the  person 

persons  who  may  thereafter  appear  to  be  entitled  thereto.     The  surro- 

.8,  or  the  supreme  court,  upon  the  petition  of  a  person  claiming  to  be  so 

atled,  and  upon  at  least  fourteen    days'   notice  to  the  attorney-genpral. 

XHopanied  with  a  copy  of  the  petition,  may  by  a  reference,  or  by  direct - 

'  the  trial  of  an  issue  by  a  jury,  or  otlicrwise,  ascertain  the  rights  of  the 

vons  interested,  and  grant  an  order  directing  the  payment  of  any  nioufv, 

ich  appears  to  be  due  to  the  claimant,  but  without  interest,  and  deduct- 

ail  expenses  incurred  by  the   State    with    respec^t  to   ihe  decedent's 

ite.     The  comptroller,  upon  tlie  j»roduction  of  a  certified  copy  of  the 

er,  must  draw  his  warrant   upon   the  treasuiT,  for  the  amount  therein 

ieted  to  be  paid ;  which  must  be  paid  bv  the  t^tate  treasurer,  to  the  per- 

.  entitled  thereto. 

i  2748.  The  decree  must  also  direct  the  executor  or  awninistritt  ji-  to 
'to  the  county  treasurer  a  legacy  or  distributive  share  which  is  not  paid 
ibe  person  entitled  thereto,  at  tlie  expiration  of  two  years  from  the  time 
sn  the  decree  is  made,  or  when  the  legacy  or  distributive  share  is  pay- 
e  by  the  terms  of  the  decree.  The  money,  so  paid  to  the  county  trea- 
er,can  be  paid  out  by  him  only  by  the  special  direction  of  the  surrogate 
Mrsoant  to  the  judgment  of  a  court  of  competent  jurisdiction. 
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2797.  Effect,  upon  proceedings  under  this   title,  of  an 

action  to  foreclose,  etc. 
2796.  Snrplas  money  on  foreclosure  and   other  sales ; 

when  paid  to  sorrogate. 

2799.  Id.;  how  distributed. 

2800.  Securities  and  leases ;  surrogate's  duty  respecting 

the  same. 

2801.  Restitution,  for  assets  subsequently  discovered. 

1.9.    [am*d  1894].    What  property  subject  to  this  tltloi— 

)perty,  of  which  a  decedent  died  seized,  and  the  interest  of  a  deced- 
jal  property,  held  by  him  under  a  contract  for  the  purchase  thereof, 
ther  with  him  or  with  a  person  from  whom  he  derived  his  interest, 
disposed  of^  for  the  payment  of  his  debts  and  funeral  expenses,  or 
payment  of  judgment  liens  existing  thereon  at  his  death,  as  pre- 
in  this  title ;  except  where  it  is  devised,  expressly  charged  with  the 
ts  of  debts  or  funeral  expenses,  or  is  exempted  from  levy  and  sale 
e  of  an  execution,  as  prescribed  in  title  second  of  chapter  thirteen 
ct.  The  expression  "funeral  expenses,"  as  used  in  this  title,  includes 
able  charge  for  a  suitable  headssone. 

>0.  [a/m/d  1894].  Petition,  when  and  by  whom  pre- 
1, — ^At  any  time  within  three  years  after  letters  were  first  duly 
within  the  estate,  upon  the  estate  of  a  decedent,  an  executor  or 
trator,  whether  sole  or  joined  in  the  letters  with  another  other  than 
trary  administrator,  or  a  person  holdiujg  a  judgment  lien  upon 
t's  real  property  at  the  time  of  his  death,  or  any  other  creditor  of 
ident,  other  than  a  creditor  by  a  mortgage,  which  is  a  lien  upon  the 
t's  real  property,  may  present  to  the  surrogate's  court,  from  which 
irere  issued,  a  wfitten  petition,  duly  verified,  praying  for  a  decree 
J  the  disposition  of  the  decedent's  real  property,  or  interest  in  real 
r,  specified  in  the  last  section,  or  so  mucn  thereof  as  is  necessary  for 
nent  of  his  debts  or  funeral  expenses  or,  if  so  decreed  as  herein- 
ovided,  for  the  payment  of  any  judgment  liens  existing  upon  such 
some  portion  thereof,  at  decedent's  death  ,  by  the  mortgage,  lease 
t  public  or  private  sale  thereof ;  and  that  the  parties  named  in  the 
and  all  other  necessary  parties  as  prescribed  in  the  subsequent 
of  this  title,  may  be  cited  to  show  cause,  why  such  a  decree  should 
lade. 

1«  [aiii'dl887.]  The  time,  daring  which  an  action  is  pending  in  a 
record,  between  a  creditor  and  an  executor  or  administrator  of  the 
not  a  part  of  the  time  limited  in  the  last  section,  for  presenting 
[Vfonnded  upon  a  debt,  which  was  in  controyersy  in  tne  action; 
aditor  has.  before  the  expiration  of  the  time  so  limited,  filed,  in 
l's  ofElce  of  the  connty  where  the  real  property  is  situated,  a  notice 
mdenoy  of  the  action  specifying  the  names  or  the  parties,  the  ob- 
le  action  and,  if  the  creditor's  debt  is  made  the  foundation  of  a 
laim,  the  nature  of  the  counterclaim;  containing  a^description  of 
erty  in  '&at  county  to  be  affected  thereby;  and  stating  that  it  will 
as  security  for -any  judgment  obtained  in  the  action.  A  notice 
nust  be  recorded  ano/indexed,  and  mar  be  cancelled,  as  pre- 
with  respect  to  the  notice  of  pendency  of  an  action,  in  article  nine 
rst  of  chapter  fourteen  of  this  act.  It  may  also  be  cancelled  in 
ner,  or  a  specified  (portion  of  the  property  affected  thereby  mar 
urged  from« the  lien  thereof,  by  the  order  of  the  court  in  whic( 
n  is  pending,  made  upon  me  application  of  a  person  having 
3si  in  the  retd  property,  upon  notice  to  the -creditor  and  upon 
ins^as  justice  reqmres.  Wnenever  an  executor,  administrator, 
or  of  a  deceased  person  shall  have  commenced,  or  shall  here- 
imence,  an  action  in  any  court  of  competent  jurisdiction  of  this 
the  purpose  of«setting  aside  any  fraudulent  conveyance  of,  or 
mce  upon,  any  real  estate  of  such  deceased  person,  and  (EQi^h 
tall  have  been  decided  in  favor  of  such  executor,  administrator,' 
or,  such  executor,  administrator  or  creditor,  may,  at  any  time 
tree  years  after  the  final  determination  of  such  action,  haye  and 
an  action  or  j)roceeding  against  the  proper  "ptx^iQA^  ^xi  ^ti^ 
oomp^Unt  JungdiotioD  ofttda  state,  for  a    tiA%    ol    %uODt    t%>»\ 
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ButBtB.  lud  Ibr  >  distribution  of  the  prnteedB  of  anoh  rul  wMt 
uDioiig  the  creditors  of  en'^h  (InoeaiK'il  pernoD  iQil  olfaerpetBOiu  antttW 
U>  the  BBiOia  u  may  be  direclad  by  the    judi^meDt  in  saah  MUaD. 

I  27S2.    [am'd  ISM].    Contents  of  uotltlon.— The  poUlioa  ni«lt 
set  forth  the  following  tnatti?ta,  us  noarly  as  the  petitioner  can,  upon  dili- 

1.  TbB  unpaid  debts  of  the  decedent,  and  the  name  of  each  creditor  or 
person  holdinu,  or  claiming  to  hold,  a  Hi?n  hy  iudgmeot  doclteted  tgttati 


real  propsrty  within  the  state,  whioh  may  be  diBpoBod  of  aa  preacrlbod  b 
this  title;  a  statement  of  the  valuo  of  each  distinct  paroel  |  whether  ill! 
improved  or  Dot:  wbether  it  is  occupied  or  sot ;  Bad,U  occupied,  Uia  SHU 
of  each  Dceupant;  whether  it  fa  encumbered  by  a  mortgagB  UeaeflHH 
tuEetherwitha  statement  of  the  amouol  due  or  claltned  to  be  dne  aento. 
Where  the  petition  describes  an  interest  in  real  property,  specified  idMCHd 
two  thoueiuid  seven  haadred  and  foity-nitie  of  tbis  act,  the  valu  of  Af 
iDtereBt  must  be  stated,  and  also  the  value  of,  and  ths  other  paiticiihW 
specilied  in  this  section,  relatiag  to  the  real  property  to  which  the  intcns 

3.  Thenamesof  tliehasbond  or  wife,  and  of  all  the  beirs  and  devi»B«rf 

the  deceiient,  and  also  of  every  other  person  claiming  under  tbem,oreitluI 

of  them,  stating  who,  if  any,  e-tu  infants  ;  the  ase  of  each  lofaat,  and  tlu 

I    name  of  his  general  guardian.  If  any ;  and  also,  if  the  petiUon  la  pmentid 

t  by  a  creditor  or  jadgment-lienor,  the  name  ot  each  executor  or  admlnJfr 

I  tiator. 

I      4.  If  thopetition  Is  presented  by  an  esecQtor  oradministrator.theamoinil 
■  Of  personal  property  which  has  come  to  bis  handB,  and  those  ef  bi>  M- 
.    e«eeators  and  co-admlnistrators,  if  any  ;  the  application  thereof  and  Uh 
amonnt  which  may  yet  be  realised  tterefrom. 

S  27631  lani^a  1SMJ.  Proceedings  where  some  of  IM 
facts  are  unknoiivn.— If,  upon  dlligeni  inquiry,  any  of  the  HHtM* 
reciuired  to  beset  furth,  as  prescribed  in  the  last  section,  cannot  beaaMt* 

faction,  and  the  surrogate  must,  thereupon,  inquire  into  the  mait«vi» 
prescribed  in  article  first,  title  second  of  this  chapter.  If  the  ptBDW  |i 
presented  by  a  creditor  [or  jnagmftnt-llenor]  the  surrogate  raay,  by  miUt 
require  the  executor  or  administrator  to  render  such  an  account  or  nUM- 
statement,  as  he  deems  necessary  for  the  purpose  of  theinquiiy. 

I  2754.  [am'iliUWl.  Citation  thereupon.-Wberet£eBBnM>^. 
ia  satisfied  th^t  all  the  Slots,  epooilied  in  the  last  section  but  one,  bavs  St"^ 
ascertained,  as  far  as  they  can.be  apon  dfligeat  Inquiry,  and  it  appHM  f 
him  that  the  debts,  judsTncnt  liens  and  funeral  espsnses,  or  eiaier,CUWt 
be  paid,  without  resartlog  to  the  real  property,  or  interest  in  real juuMM 
he  must  iastie  a  titalion  according  to  the  prayer  of  the  petition.  ItapMllK 
inqairy,  it  appears  to  the  surrogate,  that  any  heir  or  devisoe,  or ;        '" 

*    "■  t  also  ije  diected  to  bim.    Unless  th* 

"  --  ■--  -ubilshed,  or "-*  — 

elr  claims, 

,    ice,haBelat 

rected  Kf^cerslly  to  all  other  creditors  of  the  decedent,  as 


jubllshed,  as  prescribed  byKW," 
■*  -B  timeVw, 


I  27'5B.    iom'iilBM],    Hearlns.— Ui 

snrroEste  roust  proceed  to  hear  •'•-  -^' ^ 

creditor  of  the  decedent,  or  a  j 
Eorniipald  fui        ' 


"■'  — ''  prove  nis  oeotanu 

inInK  ubdei 


fireientand  prove  his  dehtand  have  the  same  establi 
."? 


it,  DC  Ilea,  and  thus  make  bfinself  a  party  ti 
idltor  "'  '■'■»  -i""-"— •  ~v™=  .,.,;_  f..  — .  _ 


legal  interest,  and 

erty  in'qnestion,  although  not ^ 

sit;  of  opplylSK  the  property  to  the  paTment  of  d< 
ftineral  expBnse»,or  thBv«\ifev  ot  a- "BM;  daeor  u_^_.  .,       ..    .  . 
lien,  rcpreaented  as  exiatina  aaainai.  ttie  6ecea«A,o>^  the  rtasuoabli 
the  funeral  cEpenseai  may  intctpoaB  au-j  fielensa  lui.'nc  ><i\lu\kmui(  ft 
thereof;  and  lor  that  putoosB,  roa^  iiia'iiB\ini4»\i  a.  wn,^  ^nriarB^SiM 
ceedinga  thereof.   TU©  adiaiMioa  oi  »-'i-'^f  "■''^ '^S  "■         -~* 
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rator  of  a  claim  or  debt  of  any  creditor  agfainst  the  decedent  shall,  for  the 
urpose  of  such  proceeding,  be  deemed  an  establishment  thereof,  unless 
bjection  be  mad!e  thereto  by  a  party  to  the  special  proceeding.  Where 
ach  a  defense  arises  under  the  statute  of  limitation,  an  act  or  admission  by 
tie  executor  or  administrator  does  not  prevent  the  running  of  the  statute, 
r  revive  the  debt,  so  as  to  affect,  in  any  manner,  the  real  property  or  inter- 
8t  in  real  property  in  question. 

g  2766.  Where  a  judgment  or  decree  has  been  rendered  against  an 
(zecator  or  administrator,  for  a  debt  due  from  the  decedent,  the  debt  is, 
levertheless,  deemed  a  debt  of  the  decedent,  to  the  same  extent,  and  to  be 
istablished  in  the  same  manner,  and,  except  as  prescribed  in  the  next  sec- 
ion,  subject  to  the  same  defences,  as  if  an  action  had  not  been  brought 
thereon.  But  a  judgment  or  decree,,  rendered  upon  a  trial  upon  the  merits, 
is  presumptive  evidence  of  the  debt  upon  the  hearing  before  the  surrogate. 

§  2757.  The  last  section  is  subject  to  the  following  exceptions : 
1.  The  debt,  for  which  the  judgment  was  rendered,  cannot  be  allowed, 
as  against  the  property  in  question,  at  any  greater  sum  than  the  amount 
recovered,  exclusive  of  costs. 

8.  An  heir  or  devisee  of  any  of  the  p^perty  in  question,  or  a  party 
claiming  under  an  heir  or  devisee,  may  interpose,  in  reduction  of  the 
OBoant  claimed  to  be  due  upon  a  judgment  or  decree  against  the  decedent, 
or  against  the  executor  or  administrator,  any  payment  or  counterclaim  which 
might  be  allowed  to  him,  or  to  the  person  under  whom  he  claims,  in  an 
action  founded  upon  the  debt. 

1 2758,  \am*dlS9i],   Decree  to  recite  debts  and  liens.— The 

decree  must  determine  and  specify  the  amount  of  each  debt  established 
before  the  surrogate,  as  a  valid  and  subsisting  debt  against  the  decedent's 
estate,  or  as  a  just  and  reasonable  charge  for  fyneral  expenses,  and  must 
determine  and  specify  the  amount  of  each  judgment  lien  established  before 
the  surrogate  as  a  valid  and  subsisting  lien  existing  upon  the  decedent's 
land,  or  some  part  thereof,  at  the  time  of  his  death.  And  the  decree  may 
also  determine  the  amount  duo  or  remaining  unpaid  upon  any  mortgage  or 
mortgages,  existing  at  decedent's  death  upon  his  real  property,  or  any  por- 
tion uiereof,  and  the  decree  must,  in  like  manner,  specuy  what  demands 
presented  have  been  rejected.  The  vouchers  presented  before  the  surro- 
^te,  in  support  of  each  debt  or  lien  established,  must  be  tiled  and  remain 
mthe  surrogate's  office. 

I  2759.    iam'd  18941.   What  proof  necessary  for  a  decree.— 
A  decree  directing  the  disposition  of  real  property,  or  of  an  interest  in  real 
property,  can  be  made  only  where,  after  due  examination,  the  following 
tac&  have  been  established  to  the  satisfaction  of  the  surrojg^ate : 
1.  That  the  proceedings  have  been  in  conformity  with  this  title- 
S.  That  the  debts,  or  Hens,  or  both,  for  the  payment  of  which  the  decree  is 
Bude,  are  the  debts  of  the  decedent,  or  are  just  and  reasonable  charges  for 
Us  funeral  expenses,  or  are  liens  by  judgment  existing  at  his  death  upon 
Ills  real  property,  or  upon  some  portion  thereof ;  and  are  justly  due. 
.8l  That  they  are  not  secured  by  a  mortgage,  or  expressly  charged  by  the 
iriU  upon  the  decedent's  real  property,  or  interest  in  real  property  ;  or,  if  a 
iebt  is  so  secured  or  charged  upon  a  portion  of  the  real  property,  or  intcr- 
at  in  real  property,  that  the  remedies  of  the  creditor,  by  virtue  of  that 
change  of  surety,  have  been  exhausted. 

4.  That  the  property  directed  to  be  disposed  of  was  not  effectually  devised, 
nxpressly  charged  with  the  payment  of  debts  or  funeral  expenses,  and  is 
lot  subject  to  a  valid  power  oi  sale  for  the  payment  thereof ;  or,  it  so  de- 
iaed  or  subject,  that  it  is  not  practicable  to  enforce  the  charge,  or  to 
«ecute  the  power,  and  that  the  creditor  has  effectually  relinquished  the 
•me. 

a  That  all  the  personal  property  of  the  decedent,  which  could  have  been 
lulled  to  payment  of  decedent's  debts  and  funeral  expenses,  has  been  so 

S>lied ;  or  that  the  executor  or  administrators  have  proceeded  with  reason - 
e  diligence  in  converting  the  personal  property  into  money,  and  applying 
t  to  the  payment  of  those  debts  and  funeral  expenses ;  and  that  it  is  insuffi.- 
fent  for  the  payment  of  the  same,  as  established  by  the  ductti^i. 


I 


I 
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g  2760.  {am'd  18Sfi.]  I[  the  iactn,  specified  in  the  )a«l  aectkm.  an  M» 
[actoril;  eatablisbed,  the  sarrogate must  iDquini  uhrther  sulDcieDt  awnejiu 
W  I'liised,  advuutageautily  to  tbe  puraoiia  inlereeted  in  tliu  I'ltnl  prapectj,  bj 
II  morigage  or  lease  uf  tlie  real  proiwrt;  of  which  the  dHcedeai  died  a^ial, 
era  part  thereof.     Audio  that  end lio shall  appoint  tbrae caLnpel«Dt41ullBl^ 
«sled  pGrsons  toQinmine  and  appraise  each  pan:el  of  such  real  properlf,  ud 
its  reaLiQ  value  at  ita  juat  and  ftdr  market  Tnlue  ;    they  shall  foTlbirilli'' 
appraise  tbesaoie,  nialie  a  repoct  thereof,  sifted  and  verified  hjai  lostli 
of  tbem,  describing  eaeh  parcel,  and  stating  its  value  and  rental  iilne,  ani 
file  the  some  in  the  Burrognte'a  office.     If  be  ascertains  that  the  mMHj 
tie  so  raised,  the  decree  must  direct  the  execation  of  one  or  more  luortg 
□r  lesscB  uccordingly ;  but  a  lease  shall  not   be  oiude  for  a  longer  tiiDt!  I 
until  the  youngeat  person  interested  in  the  propertji  Ic&sed  attains  fall 
A  mortgage  or  lease,  executed  pursuant  to  auoh  a  decree,  has  ibe  Hon 
effect  OS  if  it  hud  been  made  by  the  decedent,  immediately  before  hil  '    ' 
i  a7SI.    [om'd  1B94].     Decree  to  sail.— Where  it  appeon  < 


dent  mooey  cannot  be  r«iaed  oiJ 

he  real  property,  t>y  mortgage  or 

lease,  the  decree  must  direct  awls  il 

real  property,  or  Interest  In  the  r 

eal  property,  or  of  so  much  thenot  u 

ceasory,  to  order  to  pay  the  deb 

I'lBhei  in   the   decree,   at   pablie  e 

SDsea   of    the   decedent,  as  esta 

ate  sale.    Such  decree,  however 

may  provide,  if  It  appear  to  ha  lor 

the  best  interest  of  all  persons  interested,  that  the  said  sale  be  made  aobjW 
to  all  or  any  specified  liens  by  juCKment  esiatinc  at  decedent's  deatb  on  eaU 
real  property  or  any  portion  thereof,  which  shall  have  been  ealablishBd,  aad 
the  amount  thereof  ifetermined  by  the  said  decree,    Whereaaala  of  alilh 


but  enaugh  of  either  cansot  tie  sold,  without  manifest  preladicc  lothepv 
sons  interested,  the  decree  may  direct  a  sale  of  all  the  real  property,  ot  H 
the  Interest  in  real  property,  or  both,  or  of  such  a  pact  of  either  as  the  M 
rosate  thinks  proper,  at  public  or  private  sole. 

g  2763.  Where  it  appears  that  anv  of  tfia  real  property,  of  whM  I 
deoadant  died  seized,  cannot  be  sold,  without  manifest  prejudioe  M  tb« 
anus  interoslAd  therein,  bj  resson  of  a  controversr  respcclicg  the  decedc 
title  thereto,  or  interest  therein,  the  decree  may  direct  that  the  eieeul 
thereof,  with  respect  to  that  property,  be  postponed,  until  tbe  speoisl  dlj 
linn  of  the  surrogate.  In  tbat  case,  u  party  may  apply  at  any  time  ill 
wanls,  upon  notice  to  the  others  who  appeared,  for  an  order  dircciiog 
esecution  of  the  decree,  with  respect  lo  the  property  so  reserred. 

g  2763.  Where  the  decreedlrecla  the  sole  of  two  or  more  disiuiot  nn 
of  real  prt^erty,  of  which  the  decedent  died  setied;  or  bis 
tiro  or  roore  cuntmuta  for  the  puruhaae  of  distinut  paruels  of  real  pi 
the  decree  may  direct  the  sale  to  be  made,  id  tbe  order  which  tbe 
deems  just,  unless  it  appears  tbat  one  or  more  distinct  parcels,  of  ' 
decedent  died  aeiied,  liave  bren  devised  by  him,  or  sold  by  bis 
whicb  otae,  the  several  distinuC  parcels  must  be  sold  in  the  following  < 

I.  Property  which  descended  to  the  decedent's  heirs,  and  bas 
sold  by  tliem. 

Z.  Property  so  descended,  which  has  been  sold  br  tbem. 

3.  Property  which  has  been  devised,  and  has  not  been  sold  by  tba 

4.  Properly  so  devised,  which  has  been  sold  by  the  devisee. 
§  3764.  Where  the  decedent's  will  devises  an  undivided  miemt  k 

properly,  but  not   Iha   whole  of  bis  estate  Iben' 
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estate  in  real  property ;  or  where  an  heir  of  the  deoedent  has  sold  an 
undivided  interest,  or  created  a  precedent  estate,  in  real  property  which 
dflsoended  to  him ;  the  entire  property,  to  which  the  undivided  interest  or 
|H«c6dent  estate  attaches,  must  be  sold.  But,  in  applying  the  proceeds  to  the 
pftjment  of  debts  and  funeral  expenses,  the  application  of  the  proportion 
of  the  proceeds,  belonging  to  the  devisee  or  grantee  of  the  undivided  inter- 
est, or  of  the  precedent  estate,  must  be  postponed  to  the  applioation  of  th« 
reiidae,  in  the  order  prescribed  in  the  last  section,  in  like  manner,  as  if  that 
undivided  interest  or  precedent  estate  was  a  distinct  parcel  of  the  property 

I  2766.  [am.*d  1894].  Form  of  decree.— A  decree  directing  that 
real  property  be  mortgraged,  leased  or  sold,  or  that  an  interest  in  real  prop- 
erty be  sold,  as  prescribed  in  this  title,  must  describe  it  with  common 
certainty  :  and  must  direct  that  a  mortgage,  lease,  or  sale  thereof,  for  the 
purpose  of  paying  the  debts,  judgment  liens  ordered  to  be  paid  or  funeral 
expenses,  established  by  the  decree,  be  made  by  the  executor  or  adminis- 
trator, upon  his  giving  the  bond  prescribed  by  law  ;  or,  in  case  of  his  failure 
80  to  Qo,  by  a  freeholder,  to  be  appointed  by  the  surrogate,  as  prescribed  by 
taw ;  and  in  case  a  sale  thereof  be  directed,  may  authorize  the  same  to  be 
made  at  private  sale,  at  a  price  not  less  than  the  value  thereof,  as  ap- 
praised pursuant  to  the  provisions  of  section  twenty-seven  hundred  and 
lixty  of  this  code. 

§  2766.  Before  an  executor  or  administrator  can  execute  a  decree, 
lirecting  that  property  be  mortgaged,  leased,  or  Bold,  he  must  execute,  and 
ile  with  the  surrogate,  his  bond  with  two  or  more  sureties,  to  the  people 
if  the  State,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the 
mm  to  be  raised,  if  the  decree  directs  u  mortgage ;  or,  if  it  directs  a  lease, 
nmdi  a  penalty  as  the  surrogate  thinks  proper;  or,  if  it  directs  a  sale,  in 
>  penalty  not  less  than  twice  the  value  of  the  real  property,  or  interest  in 
il  property,  directed  to  be  sold.  The  bond  must  be  conditioned  for  the 
lithfal  performance  of  the  duties  imposed  upon  the  priucipal  by  the 
ecree ;  for  the  payment  into  the  surrogate's  court,  within  twenty  days  after 
be  receipt  thereof,  by  the  principal,  of  all  money  arising  from  the  mort* 
age,  lease,  or  sale ;  for  the  delivery  to  the  surrogate,  within  the  same  time, 
f  all  the  securities  taken  thereupon ;  and  for  the  accounting  by  the  princi< 
il,  for  all  money  received  by  him,  whenever  he  is  required  so  to  do,  by  • 
nut  of  competent  jurisdiction. 

82767.  Where  there  are  two  or  more  executors  or  administrators 
either  of  them  fuls,  within  such  time  as  the  surrogate  deems  reasonable, 
I  give,  or  to  join  with  his  co-executors  or  co-administrators  in  giving,  a 
OBd,  as  prescribed  in  the  last  section,  the  surrogate  may  direct  those  who 
ive  given  the  bond,  to  proceed  to  execute  the  decree.  But  if  a  sole  execu- 
r  or  administrator,  or  all  the  executors  or  administrators  so  fail,  the  sur- 
fite  must  make  an  order,  appointing  a  disinterested  freeholder  to  execute 

0  decree.  He  may  vacate  such  an  appointment,  and  make  a  new  appoint- 
nt,  from  time  to  time,  as  the  case  requires.  A  person  so  appointed  must 
ve  a  bond,  in  all  respects  like  that  required  from  an  executor  or  adminis- 
ator,  as  prescribed  in  the  last  section.  In  making  such  an  appointment, 
e  surrogate  must  give  a  preference  to  a  competent  person  nominated  by 
•  creditors,  whose  debts  have  been  established,  or  a  majority  of  them  in 
noberand  amount. 

1 2768.  Where  an  executor  or  administrator,  or  a  freeholder  appointed 

presoribed  in  the  last  section,  has  given  the  requisite  bond,  an  order  must 

)  made,  reciting  the  fact,  and  directing  him  to  proceed  to  execute  the 

tree.     The  order  may  direct  the  execution  of  the  decree,  with  respect  to 

1  or  any  part  of  the  real  property,  or  any  of  the  interests  m  real  propert^^ 
teified  in  the  decree.    Where  it  directs  the  execuuon  ot  \\i«  ^^^.x^^^vdiL 


I 


g  2770.  Tbe  death,  remoTal.  or  disqailificaliini,  befora  t 
lecDtioa  <>t  a  decree,  of  all  the  eieculora  or  administratora,  w1 
directed  u>  eiecule  il,  or  of  s  freeholder  nppomled  for  the  parp 
■aapend  or  affect  the  execution  thereof ;  but  Ifae  snceessor  of 'Il 
who  hoB  died,  been'iemoTed,  or  become  disqualified,  mast  pro 
plete  all  nnEnisbed  maciers,  as  hie  predecessor  might  have  n 
and  he  must  give  sucb  Becaritf  (or  tbe  due  perfor 
dutJK,  as  (be  surrogate  preecribea. 

§  2771.  The  sarrogale  may,  in   the  Order  directing  tbe  e; 
decree-,  or  in  a  separate  order  made  before  the  sale,  alloir  a 
upon  A  credit,  not  eiceedjag  three  jeara,  for  not  more  than  Ihrtt 
tbe  purchaae-moQej,  to  be  Bucured  bj  tbe  purchaser's  bond,  and  U 
on  the  property  sold,  except  wbere  tbe  eele  ia   il 
'  I  which  case,  the  order  may  prescribt 

g  2772.  {paid  1886.]  Each  dialinct  parcel  of  teal  property 
Id  tbe  CDimtv  where  it  or  a  part  thereof  is  sitaaled.  Tbe  provislocl 
tioDB  1384,  1385,  1380,  1434,  1436  sod  1430  of  this  act  apgil;  to  a 
•ale  of  real  property,  or  of  lUi  interest  in  real  property,  ai  prcscribvd  -  —  ^ 
litla.  In  making  the  application  eaoli  provision  relating  to  the  'IwIIm 
I  deemed  to  apply  to  the  person  making  the  sale,  pnrauant  to  the  deotMlH 
tbe  order  directing  the  eiecution  thereof.  A  private  sale  of  real  pn)N> 
or  of  an  interest  in  real  property,  must  be  made  by  contract  in  writing;  < 
iecl  to  the  aoprovol  of  tbe  surrogate, 

1(2773.  [nn'd  ISSG.]  Wbere  real  property  to  be  sold  at  pablltl 
eoDsiata  of  one  or  more  distinct  parcels,  the  person  making  the  ul)0 
eiLUBe  each  distinct  parcel  to  be  separately  exposed  for  sate,  aaless  otkaf*)" 
directed  in  the  decree,  or  in  tbe  order  to  execute  tbe  tune,  or 
«absequently  made  by  the  surrogate. 

g  2794.  Ad  exeemor  or  adminiatrator  upon   the  estate, _^^ 

appointed  u>  execute  a  decree,  or  a  general  oi  epedal  guardian  ot  as  loM 
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ho  has  an  interest  in  anj  of  the  real  property  to  be  sold,  shall  not,  directly 
r  indirectly,  porchase,  or  be,  or,  at  any  time  before  confirmation,  become 
iterested  in  a  purchase  at  the  sale ;  except  that  a  guardian  may,  when 
nthorized  so  to  do  by  the  order  of  the  surrogate,  purchase,  in  his  name  of 
•ffice,  for  the  bendit  of  his  ward.  A  violation  of  this  section  renders  the 
mrdiase  void. 

I  2776.  [am*d  1886.]    The  person  makusg  the  sale  must,  with  all  con- 
reoieni  speed  file  with  the  surrogate  a  report  of  the  sale.     The  surrogate 
matt  upon  notice,  given  in  such  manner  and  for  such  a  length  of  time  at 
he  things  proper,  to  each  party  who  has  appeared,  inquire  into  the  proceed- 
ings ;  and  he  may  take  oral  testimony  respecting  the  same.    If  he  is  of 
opinioa  that  the  proceedings  were  unfair;  or  that  the  sum  bid  for  the 
whole,  or  for  a  distinct  parcel  of  real  property  separately  sold,  or  in  case  of 
&Iffivate  sale  of  the  same,  that  the  sum  at  which  it  is  agreed  to  be  sold,  was 
kn  than  the  value  thereof  at  the  time  of  sale,  and  that  a  sura  exceeding 
thit  l»d,  or  in  case  of  a  private  sale,  exceeding  that  at  which  it  is  agreed  to 
be  Bold,  at  least  ten  per  centum,  exclusive  of  the  expenses  of  a  new  sale,  may 
be  obtuned  upon  a  resale, — ^he  must  make  an  order  vacating  the  sale,  either 
wholly  or  with  respect  to  the  distinct  parcel  affected,  and  directing  another 
Mle,  and  whether  it  shall  be  at  public  or  private  sale,  notice  of  which,  in 
cue  of  a  public  sale  thereof,  must  be  given,  and  the  sale  must  be  conducted 
tt  in  this  title  prescribed  for  a  public  or  private  sale  as  may  be  applicable. 

g  2776.  Where  a  sale  is  not  vacated,  the  surrogate  must  make  an  order 
eoDfirming  it ;  and  where  it  is  vacated  as  to  a  part  only  of  the  property 
Mid,  he  must -make  an  order  confirming  it  as  to  the  residue.  An  order,  con- 
finning  a  sale,  must  direct  a  person  making  the  sale  to  execute  the  proper 
eoQveyancet,  upon  compliance,  on  the  part  of  the  purchaser  or  pur- 
due^  with  the  terms  of  the  sale.  The  necessary  conveyances  must  be 
executed  by  that  person  accordingly,  and  must  briefly  refer  to  the  decree, 
the  order  to  execute  it,  and  the  order  of  confirmation. 

§  2777.  A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
lot  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in  good  faith 
ind  fer  value,  from  an  heir  or  devisee  of  the  decedent,  unless  letters  testa- 
■entary  or  letters  of  administration,  upon  the  estate  of  the  decedent,  were 
panted,  by  a  surroffate's  court  having  jurisdiction  to  grant  them,  upon  a 
^etitbn  therefor,  presented  within  four  years  after  his  death. 

J  277tti  {am'd  19di).  Effect  of  conveyanoe  in  other  places.— 

ocept  as  prescribed  m  the  last  section  a  conveyance  of  real  property,  exe- 
isted  upon  a  sale  thereof,  pursuant  to  this  title,  vests  in  the  grantee  all  the 
state,  right  and  Interest  of  the  decedent  in  the  real  property  so  conveyed, 
1  the  time  of  his  death,  free  from  any  claim  of  his  widow  for  dower,  which 
laanot  been  assigned  to  her  ;  but  subject  to  all  subsisting  charges  thereon 
7  judgment,  mortgage  or  otherwise,  which  existed  at  the  time  of  his  death, 
ui&sa  the  said  real  property  is  decreed  to  be  sold  free  and  clear  from  the 
ienof  any  judgment  or  judgments  established  by  the  decree  and  ordered 
o  be  paid  as  far  as  possible  from  the  proceeds  of  such  sale,  as  provided  for 
n  sections  twenty-seven  hundred  and  ninety -one  and  twenty-seven  hun- 
dred and  ninety- three  of  this  act,  in  which  event  such  lien  or  liens  shall  be 
ransferred  by  such  sale  from  the  land  sold  to  the  proceeds  thereof.  Where 
ower  has  been  assigrned  to  the  widow,  the  grantee  takes  the  part  of  the 
Toperty  to  which  her  estate  in  dower  attaches,  subject  thereto. 

1 2779.  Where  any  of  the  property  to  be  sold  consists  of  an  interest, 
Duer  a  contract  for  the  purchase  of  real  property,  and  any  payment  is  yet 
t  be  made  upon  the  contract,  the  sale  must  be  made  subject  to  all  pay- 
lentp,  thereafter  to  become  due  thereupon  ;  and  it  may,  also,  if  the  decree, 
f  the  order  to  execute  the  decree,  so  directs,  be  made  subject  to  all  pay- 
Wttta,  previously  due  thereupon.     If  the  sale  is  subject,  lo  aiv^  p«c^m«viX.^ 
M  terms  of  Bale  must  specify  the  penalty  and  the  number  oi  awx^xXfe'^^ 
^alndin  the  bond  to  be  given  by  the  purchaser,  as  prescT\\>ev\  m  \\i*  'ufc'»x 
^aa,  and  must  state  to  what  pajraents  the  sale  is  sub^eex.. 
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g  2780.  Vaen  ■  mic  u  maae  auoject  Co  ac;  payments,  u  EpMlMIt 
cbe  Isst  oection,  tbe  parcbaiKr  muat,  before  ihe  aa.!e  ia  conGrmed,  necuw 
to  tbe  executor  or  admmlBtrator  of  the  decedeot,  biB  bond,  nith  tureliet, 
Tor  the  benefit  nod  indemnity  of  the  ohligeo  and  hie  Buccesaors,  vii,  i ' 
the  peraoDB  entitled  to  the  interest  o(  tbe  decedent  in  the  lands  ao 
tracted  for.  in  a  pennltj  at  least  twice  the  amount  of  all  the  paynaDn,  niV 
jeot  to  which  tbe  aule  ia  made;  conditioned  that  the  pnrchuer  will  pmn- 
tnally  make  all  those  pnymenta.  and  will  fuUj  indemnify  the  obligee  ind 
hia  aucoeeaors,  and  each  of  the  pereous  so  entitled,  against  all  demands, 
chargee,  costp,  and  eipensea,  by  reason  of  anytbiog  contained  in  ifaemD- 
ttact,  or  by  reason  of  any  other  obligation  or  liability  of  the  decedeol.aD 
Bcooant  of  tbe  purchase  of  the  property;  and  against  all  other  coreauili 
and  agreemeots  of  the  decedent,  to  and  with  the  vendor  of  the  property, 
in  relation  thereto, 

§  27B1.  But  where  an  interest  under  a  contract  for  the  parcbaw  of  real 
property  is  liable  lo  be  sold,  aB  prescribed  in  (his  title,  the  deurea, 
order  for  the  eiecution  thereof,  may  direct  a  sale  of  the  decedent's  i;. 
In  a  part  only  of  a  property,  if.  in  tbe  opinion  of  the  Burro^te,  such  a  ult 
can  be  made  adrnntngeously  to  the  estate  of  the  decedent,  and  to  that  lb* 
purchnne-money  of  the  part  sold  will  gatiafy  and  diacharge  all  Ihepaynwati, 
to  be  made  for  all  the  property  contracted  for,  according  to  t' 
In  such  a  case,  the  porohasec  ia  not  required  to  eiecote  a  bond. 

S2TB2.  A  uonveyaiice  of  the  decedent's  interest  in  all  tbe  real  properly 
1  by  bim  under  a  contract  for  the  purchase  thereof,  operates  as  u 
UBigomoDt  of  the  contract  to  the  purchaser;  and  veets  in  him,  bia  btin 
and  assigns,  all  the  right,  title,  and  interest  of  all  the  peraons  entitled,  ll 
the  time  of  the  sale,  in  and  t«  tbe  decedent's  iatereet  in  the  real  proper^. 

§3783.  A  conveyance  of  tbe  decedent's  interest  in  apartoniy  of  tbemJ 
property,  held  under  such  n  contract,  transfers  to  the  pnrcb.iser  all  du 
decedent's  right,  title  and  interest  in  and  to  the  part  bo  eold ;  and  all  righH 
which  would  be  acquired  thereto,  by  tbe  executor  or  adminiBtralor,  or  If 
any  person  entitled,  at  ihe  time  of  tbe  sale,  to  the  intercBt  of  the  dse«M 
therein,  by   perfecting   the  title  to  the  property  doulracled  for,  punnnl 
to  the  contmcl.     Upon  fully  complying  with  tbe  contract,  tbe  purcMi 
has  the  same  right  to  enforce  performance  thereof,  with  respect  '     '      "^ 
conveyed  to  him ;  and  the  executor  or  administrator,  or  bia  aK 
tbe  same  right  to  enforce  performance,  with  roapect  to  tbe  residois,  ul 
decedent  would  have  bad,  if  he  naa  living.     Any  title  acquired  u   Uie 
culDT  or  adminietrator,  or  his  assignee,  with  respect  to  tbe  part  in* 
must  he  held  in  trust  for  the  use  of   the  peraona  eoUtled  '       ' 
'  interest ;  Bubjeot  W  tbe  dower  of  the  widow,  if  any. 

g  2784.  The  title  of  a  purchaser  in  gMid  faith,  at  a  sale  pureoai 
decree  rosdo  as  prescribed  in  Ibis  title,  is  not,  nor  is  the  validity  ol 
gage  or  lease  made  as  prescribed  in  this  title,  in  any  way  nSeoted  by  aajl 
tbe  following  ouiasiona,  errors,  defoclB,  or  irrtgulanties ;  except  M  faf < 
theaume  wonld  affect  the  title  of  a  purchaser  at  a  Gale,  inade  punumt ' 
tbe  directions  contained  in  a  judgment,  rendered  by  the  supreme  tmO 

1.  Where  a  petition  was  presented,  and  the  proper  persona  w 

cited,  and  a  decree  directing  a  mortgage  or  lease,  or  a  Jeoiee  for  b . . 

an  order  directing  tbe  eiecution  tliereot  were  made,  as  prtacribed  la  A 
title;  and  the  decree,  and  the  order.  If  any,  were  duly  recorded, U  |l 
--'•--'  —  article  ftrst  of  title  first  of  this  chapter:  bj  any  omisiT       — 
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Itfect,  or  irregularitj,  occurring  between  the  return  of  the  citation,  and  the 
naking  of  the  decree,  or  the  order  directing  the  execution  of  the  decree. 

2.  Where  an  order,  confirming  a  sale  and  directing  a  conveyance,  has  been 
nade,  upon  proof,  satisfactory  to  the  surrogate,  that  all  the  acts  have  been 
tone,  which  are  required  by  law  to  be  done,  after  the  order  directing  the  exe- 
lution  of  the  decree,  to  authorize  the  surrogate  to  make  such  an  order  of  con- 
irmation :  by  the  actual  omission  to  do  such  an  act,  or  by  any  error,  defect,  or 
rregularity  in  the  same,  or  by  any  omission  in  the  recitals  of  the  conveyance. 

§  2786.  Where  the  records  of  the  surrogate's  court  have  been  hereto* 

ore,  or  are  hereafter,  removed  from  one  place  to  another,  in  either  the  same 

»r.  another  county,  and  twenty-five  years  have  elapsed  after  a  sale  or  other 

lispolsition  of  real  property,  or  of  an  interest  in  real  property,  as  prescribed 

D  this  title,  the  due  appointment  of  a  guardian  for  each  infant  party  to  the 

pecial  proceeding  must  be  presumed,  and  can  be  disproved  only  by  affirma- 

ive  record  evidence  to  the  contrary. 

§  2786.  {o/m'd  1894.)  Proceeds  to  be  paid  In  court;  effect 
.hereof* — The  proceeds  arising  from  a  mortgage,  lease  or  sale,  made  as 
>re&cribed  in  this  title  must  be  paid  into  the  surrogate's  court  by  the 
ixecntor,  administrator  or  freeholder  receiving  the  same.  For  that  purpose, 
lemust  pay  them  to  the  county  treasurer,  to  the  credit  of  the  special  pro- 
ceding:,  to  be  retained  by  him,  as  prescribed  in  section  twenty-five  hun- 
Ired  and  thirty-seven  of  this  act.  Upon  payment  being  so  made  the  heirs 
Jid  dev^ees  of  the  decedent,  and  their  assigns  and  all  the  decedent's  re- 
oaitting  real  property,  and  interest  in  real  property,  held  under  a  contract 
or  the  purchase  thereof,  are  exonerated  from  the  debts  and  liens  estab- 
ished  by  the  decree  and  ordered  to  be  paid,  or  established  and  ordered  to 
>e  paid,  as  prescribed  in  the  next  section  but  one,  as  far  as  the  proceeds  so 
Ndd  over  are  sufficient,  after  deducting  the  costs  and  expenses  allowed  by 
ihe  surrogate,  to  satisfy  those  debts  or  liens. 

^  2787.  Immediately  after  the  payment  into  court  of  the  proceeds  of  a 

Qortgage,  lease,  or  sale,  as  prescribed  in  the  last  section,  the  surrogate  must 

ause  notice  of  the  time  and  place  of  makine  the  distribution,  to  be  pub- 

ished,  at  least  once  in  each  of  the  six  weeks  immediately  preceding  the 

tame,  in  a  newspaper  published  in  the  county  of  the  surrogate. 

12788.  Uim'd  1894.]  Hearingr;  proof  of  further  debts  or 
lens.— At  the  time  and  place  designated  in  the  notice,  or  at  the  time  and 
ilace  to  which  the  hearing  is  adjourned,  the  surrogate  must  hear  the  allega- 
iions  and  proofs  of  the  creditors  or  lienors,  and  of  the  persons  interested  in 
iie  estate,  or  in  the  application  of  the  proceeds,  respecting  any  demands 
igainst  the  decedent  or  for  his  funeral  expenses,  then  presented,  which  had 
lot  been  established  or  rejected,  before  making  the  decree.  The  pro- 
Hsions  of  this  title,  relating  to  contesting  and  establishing  debts,  or  judg- 
aent  liens  and  as  toipayment  of  judgment  liens,  and  preserving  the  evidence 
Aereof,  before  making  the  decree,  apply  to  the  proceedings  respecting  any 
lemand  so  presented.  A  debt,  or  judgment  lien,  which  was  established  by 
Jie  decree,  may  be  again  controverted,  upon  the  hearing  provided  for  in 
^his  section,  upon  the  discovery  of  new  evidence  impeaching  the  same,  and 
iI>on  such  a  notice  to  the  claimant,  as  the  surrogate  directs,  but  not  other- 
wise. 

J  2789.  \am'd  1894.]  When  sale  of  unsold  property  may  be 
llrected. — ^Where  the  decree  was  executed  with  respect  to  a  part  only  of 
he  real  property,  or  interests  in  real  property,  specified  therein,  and  the 
Toceeds  of  the  sale  are  insufficient,  alter  paying  the  costs  and  expenses 
hereof,  to  satisfy  all  the  debts  established  by  the  decree,  and  all  judgment 
lens  established  and  decreed  to  be  paid  therefrom,  together  with  the  de- 
lands  established  as  prescribed  in  the.  last  section,  and  all  other  sums  pay- 
ble  out  of  the  same,  as  prescribed  in  tne  last  section,  and  all  other  sums 
ayable  out  of  the  same,  as  prescribed  in  this  title,  the  surrogate  must 
lake  an  order,  as  prescribed  in  section  twenty-seven  hundred  and  sixty- 
ight  of  this  act,  directing  the  execution  of  the  decree,  with^  respect  to  the 
emainder,  or  so  much  thereof  as  is  necessary.  The  proceedings  thereupon 
ad  subsequent  thereto  are  the  same  as  upon  and  subsequent  to  the  nrst 
rder  for  the  execution  of  the  decree. 

8  2790.  Upon  the  hearing,  provided  for  in  the  lasl  secWow  >avi\.  otvfe,« 
K)n  the  hearing  after  the  further  execution  of  tlie  decree,  «t%  pT^^cnXit^Na*. 

9  hgt  MctieiL  tbe  surroffiite  nuiat  also  hear  the  a\\e9;alvoi\«  slu^  v'c^^^^  ^ 


I 
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anj  person,  nho  cluiius  a  right  to  the  surplus  moaej,  or  aoj  put  Afnt 

A  claiin  90  mule  raaj  be  coDteaied  bj  an;  other  peraoa  making  allkaiiluoi 

I270I.    [im'd  iSW]    Decree  for  dlstrlbutlon-^ho swwgile 

flrsi  decree,  determine  tbe  rigb'u  of  the  creditara.  jndemeIil-lieiu>TI.  aaS 
other  persons  latereated.  to  sbare  In  the  proaeeds,  and  Olcect  Cba  diMnta' 
tion  thereof  Bcgordincly,    Wlere   tie  rights  of  creditor!,  or  indgnWllt- 

surplus,  respectJDK:  the  distribution  of  which  a  cod  teat  arises,  he  maf  nub 
a  supplementaty  decree,  providing  for  the  payment  o£  the  crodilon  u* 
judemeat- lienors  ouly ;  and  reserving  all  questions,  as  to  the  disirlbBtin 
of  lEe  BarpluB,  to  be  settled  by  a  sBeond  snppiemeatary  decree.  An  ufjui 
mar  be  taken  from  either  of  tbe  supplementary  decrees  by  any  fiam 
aggrieved  thereby,  as  from  tbe  first  decree  leicept  that  It  is  not  necom 
or  proper  lo  make  any  creditor,  or  judgment- lienor,  a  party  lo  an  aiiptu 
frma  tie  aecond  supplementary  decree. 

g  2792.  Each  supplemeDtary  liecrue  muM  Si  the  eamB  to  be 'paid  nr 
inreeled,  as  prescribed  in  the  following  eectJocs  of  Ibis  title,  as  foru  lln; 
can  be  then  fixed.  If  any  sum  ciuiuot  be  then  Bied,  it  may  be  fiied  in  tt* 
order  of  the  aurrogste  aubsequentiy  made.  The  aurrogate  must  nuw  i 
certified  cop;  o(  eacb  supplementsr;  decree,  and  of  eitcb  order,  to  be  ilelit- 
ered  to  the  county  treasurer,  who  must  distribute,  pay  over,  or  invcM  tbe 
Jffoceeds  in  hia  hands,  ab  directed  thereby. 

§  2793.  Mouec  paid  into  the  stirrcgate's  court,  as  prescribed  in  tbl*  fUl^ 
muBt  tfe  dtatributed  by  the  supplementary  decree  in  the  following  oiilsr: 

1.  The  charges  and  expenses  of  tbe  inort;:nge,  lease,  or  sale,  and  ol  tin 
publication  of  the  notice  of  distributiou,  and  the  other  actual  diebaranHnH 
attending  tbe  distribution,  must  Srgt  be  paid. 

3.  Where  an  interest  under  a  oonCract  for  the  purchase  of  reil  properlj 
was  Hold,  all  sums  of  money,  nbich  were  due  at  the  time  of  tbe     ' 
suant  to  the  contract,  and  were  not  assumed  by  the  purchaser,  i 
be  pnid  ont  of  the  proceeds  of  the  sale  of  [hat  interest, 

3.  [am'd  ISS6.\  Out  of  the  remainder  of  the  money  arising  upon  s  uK 
the  claim  of  dower  of  tiio  decedent's  wife.  It  any,  which  has  not  beenisaipM 
to  facr  must  be  Entiafled,  by  setting  apart,  for  inyestment,  one-third  df  i> 
gross  proceeds  of  the  property,  to  which  her  right  of  dower   attac'         "''"" 

within  such  time,  and  upon  such  a  notice  lo  her,  as  the  surrogab 

BOnable,  she  presents  an  instrument  undersea),  acknowledged  or  proiisd,  <l>i 
certified,  in  lilie  manner  as  a  deed  to  be  recorded  in  Ibe  county,  irherHB 
sbe  consents  to  accept,  in  lieu  of  ber  dower,  a  sum,  to  be  a«!erullied  l| 
the  surrogate,  equal  to  tbe  value  of  her  right  of  dower  in  tbe  P^ 
pruoeeds,  according  to  the  principles  applicable  to  life  annuities',  Im, 
if  sbo  pjeseuts  such  an  instrument,  by  paying  to  ber  Bucb  *  •■> 
U  it  shall  appear  to  the  surrogate  that  tbe  decedent's  wide*  k 
an  infant,  lunatic,  or  otherwise  incompetent,  and  thai  a  general  gsttHH 
or  committee  boa  been  appointed,  upon  proof  that  it  will  be  for  Ibtbtfl 
interest  and  advantage  of  the  estate  of  such  infant,  lunatic  or  iucooppMI 
widow,  the  surrogate  must  authorize  and  direct  such  guardian  01  ' 
mittee,  in  the  name  of  Buch  infant,  lunatic  or  incompetent  widow,  b 
such  dower  right,  to  execute  an  instrument  under  seal,  acknowla^td  I 
proved  and  certified  iu  Uise  manner  as  a  deed  to  tw  recorded  in  Ou  " 
whereby  such  guardian  or  committee  shall  consent  to  accept  ii 
dower  a  sum  to  be  ascertained  by  the  surrogate  as  above  provided  W 
ing  to  the  primnples  applicable  to  life  annuities ;  and  upon  presentatloaH 
BBch  an  inelrament  (othe  surrogate,  the  value  of  the  right  of  dpw^ 
aeeertained  by  bim  shall  be  paid  to  such  guardian  or  commiuee, 

it  siiall   bare   tbe  same   foi'ce  and  effect   as  a  deed   en  | 
^uled  and  acluiowledgii  Is^  ^  Eomijetent  petHon. 
)/  iho  romainder  ol  l.\reKiiinM.  atXaiaSfwOTiMK   " 
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sale,  must  be  paid  the  costs  of  the  special  proceeding  awarded  to  the  peti- 
tioner in  the  decree. 

5.  lam*d  18M].  Out  of  the  remainder  of  the  money  must  be  paid  in  full 
or  to  such  extent  as  the  money  api>licable  thereto  will  pay  the  same,  and 
accordingto  their  respective  priorities,  all  judgment  liens  established  and 
ordered  paid  by  the  decree,  upon  either  the  first  or  second  hearing,  and 
which  were  not  disallowed  or  held  invalid  by  either  of  such  decrees.  But 
no  part  of  such  moneys  arising  from  the  disposition  of  any  real  property  of 
decfedent,  or  any  portion  thereof,  shall  be  applied  toward  the  payment  of 
any  judgment  lien  established  by  the  decree,  except  where  such  proceeds 
have  arisen  from  the  disposition  of  such  real  property,  or  a  portion  thereof, 
npon  which  said  judgment  lien  is  established  by  decree  las  existing  at  the 
decedent's  death. 

.§.  Oat  of  the  remainder  of  the  money,  must  be  paid,  in  full,  the  reaaoii- 

Able  funeral  expenses  of  the  decedent,  to  the  persons  whose  claims  therefor 

were  eetablished  and  recited  as  debts,  in  the  first  decree,  and  were  not 

rejected  upon  the  second  hearmg. 

7.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  full,  the  other 
debts,  which  were  established  and  recited  in  the  first  decree,  and  were  not 
rejected  upon  the  second  hearing;  or,  if  there  is  not  enough  for  that  pur- 
pose, they,  or  so  much  thereof  as  the  money  applicable  thereto  will  pay, 
mast  be  paid  in  the  order  prescribed  by  law  for  payment  of  a  decedent's 
debts  by  an  executor  or  administrator  out  of  the  personal  assets,  without 
giving  preference  to  rent,  or  to  a  specialty,  or  to  any  demand  on  account  of 
an  action  pending  thereupon ;  and  paying  debts  not  yet  due,  upon  a  rebate 
of  legal  interest. 

8.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  like  manner,  the 
debts  first  established  by  the  supplementary  decree,  or  so  much  thereof  as 
the  remainder  will  pay. 

9.  [Am'd  1893].  If  any  surplus  remains,  it  must  be  distributed 
among  the  heirs  and  devisees  of  the  decedent,  or  the  persons  claim- 
ing under  them,  and  among  those  persons  who  have  presented 
and  proved  liens  upon  the  interests  of  those  heirs  or  devisees, 
or  persons  claiming  nnder  them,  which  were  cnt  off  by  the  8ale, 
acoordinc  to  their  respective  rights  and  priorities,  as  established  in 
the  supplementary  decree.  But  u.  the  proceeds  of  any  of  the  property 
sold  have  been,  or  were  to  be,  converted  into  personal  property,  pur- 
suant to  a  direction  contained  in  the  decedent's  will,  the  surplus 
proceeds  of  that  part  of  the  property  must  be  paid  to  the  persons  en- 
"titled  thereto,  by  the  terms  of  the  will.  Any  person  having  a  ri^ht 
4)f  tenancy  by  the  courtesy  in  such  surplus  may,  if  he  so  elect,  receive 
therefrom  a  gross  sum  in  satisfaction  of  such  right. 

^  2794.  The  claim  of  dower  of  the  decedent's  wife,  in  real  property  neld 
l)y  the  decedent,  under  a  contract  for  the  purchase  thereof,  which  must  bo 
■atisfted,  as  prescribed  in  subdivision  third  of  the  last  section,  extends  only 
to  the  annual  interest,  during  her  life,  upon  one  third  of  the  balance  remain- 
iBg,  after  deducting  from  the  money  arising  upon  the  sale,  all  sums  due 
bom  ine  ^tcedent,  at  the  time  of  the  sale,  for  the  real  property  so  con- 
tracted and  sold. 

%  2796.  The  surrogate  must  cause  a  sum  set  apart  for  a  widow's  dower, 
u  prescribed  in  the  last  two  sections,  to  be  invested  by  the  county  trea- 
Wiw,  under  the  direction  of  the  surrogate,  in  the  public  securities  of  the 
^te,  or  of  the  United  States,  or  in  permanent  mortgage  securites,  bearing 
utereet  payable  annually,  or  oftener.     The  interest  or  other  income,  must 
»  p!(id  by  the  county  treasurer  to  the  widow,  during  her  life.     M\.«t  Vax 
leath,  the  county  treasurer,  under  the  direction  of  the  butto^^lI^'u  c«aT\., 
^KD^feBted  In  an  order  duly  entered,  must  sell  the  pub\\c*aec\iT\\.\eft,  ox  <ssA.- 
t^  the  stung  Joaned  upoD  mortgage^  and  distribute  the  pTOcee^a,\e»^  >^ 
JotUiMnd  expenses,  as  prof cri bed   in  the  last  section  but  one,  tot  \.>c^^  ^^ 
™otioaci'  tie  tBmAiudu-  of   the  monev,  nft.i»r    aat\?^f\\\xi^  t\ie   cWvm 
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a  petsoQ  interested  ia  tbs  estate  or  fund,  iuolading  b  child  boni 
after  the  maklDg  of  n  will;  or  by  onj  peraoQ,  in  behalf  of  an  inbol 
t<i.>  iatereated;  uFbyatturety  in  the  ofiioiul  bond  of  the  peiaoDrs- 
qiiired  to  nocount.  or  the  legol  nspreflaiitBtive  of  snuh  a  snietj.  Cln 
the  presents tiuu.  of  ttuch  a  petition,  b  citation  must  be  iasned  OMOllI 
ingl^;  except  that  ia  u  case  specified  in  eabdiviaion  iirBtof  tbclu 
HFctton,  if  the  petition  ia  presented  within  eigliteon  months  otUt 
letters  were  issued  to  the  exeoator  or  admin  iatmtor,  the  HUROgBte 
mtty  entertain  or  decline  to  entertain  it,  in  hia  diacretion.  On  (Lr 
letum  of  a  citation  isaned  aa  prescribed  in  either  of  the  toifgaaif 
sections  of  thisartiole,  if  the  eiccatororadoiiniBtrator  fails  eitberK 
appear,  or  to  show  good  cause  to  the  contrary,  or  to  present  int 
proper  case  a  petition  as  prescrihed  in  the  nelt  section,  on  r~'~ 
must  be  made,  directing  hun  to  aoconnt  within  snch  a  time,  ai 
such  a  manner  as  the  surrogate  prescribes,  and  to  attend,  frocn  liat 
to  time,  before  the  surrogate,  for  that  purpose.  The  executor  or  li 
ministrator  is  bound  by  such  an  order,  without  service  thereof  If 
he  disobeys  it  the  surrogate  may  issue  a  warrant  of  attachment sgiiM 
bim,  and  bis  letters  may  be  revoked,  as  where  a  warrant  of  (^bcb- 
mentis  issued  to  compel  the  return  of  an  inventory.  Ifitappem 
that  there  ie  a  surplus,  di.'ttributable  to  creditors  or  perEona  u*** 
ested,  the  surrogiite,  at  any  time,  may  issue  a  supplemental  dttt 
directed  to  the  persona  who  must  be  cited,  on  the  petition  el 
eiecQtor  or  adminiatratoc  for  a  judicial  settlement  of  his  Boooi 
and  requiring  them  to  attend  the  accoBnting.  On  the  retnrB  o(» 
citation  iaened  as  preacribed  in  either  of  the  foregoinc  secUcmiaf 
this  article,  if  one  ^ear  has  expired  since  letters  were  issued  to  lb 
executor  or  administrator,  be  may  present  a  petition  as  prescfiM 
in  the  nest  section.  A  citation  iuaaed  on  suchnpetition  neednott* 
directed  to  tbe  petitioner  in  the  special  proceeding  pending  agittui 
the  eiecutor  or  adminiHtrutor;  but  the  hearing  of  that  proMtJinj 
mnst  be  adjourned  until  the  return  of  the  citation  so  issued,  wlo 
the  two  proceedings  must  bo  oonsoliduled.  The  consoUdatioii  Jo» 
not  ofieot  any  power  of  the  smrogate,  which  migbt  be  BXermiidn 
either  proceeding. 
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f  2728.  [am'ii  iSgs,  1894].  Executor,  et  cetera,  may 
)etition  for  Judicial   settlement;  citation  tliere- 

ipon. — In  either  of  the  following  cases  an  executor  or  adminis- 
rator  may  present  to  the  surrogate's  court  his  account  and  a 
vritten  petition  duly  verified,  praying  that  his  account  may  be 
udidally  settled ;  and  that  the  sureties  in  his  official  bond  or  the 
egal  representatives  of  such  surety  and  creditors  or  persons 
Claiming  to  be  creditors  of  the  decedent,  and  the  decedent's 
lusband  or  wife,  next  of  kin  or  legatees,  if  any ;  or.  if  either  of 
liose  parsons  has  died,  his  executor  or  administrator,  if  any,  may 
be  cited  to  attend  the  settlement : 

1.  Where  one  year  has  elapsed  since  letters  were  issued  to  such 
sxecator  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  against  the 

ieceased  to  exhibit  the  same  with  the  vouchers  thereof  to  such 

ixecntor  or  administrator  has  been  duly  published  according  to 

aw.    If  one  of  two  or  more  co-executors  or  co-administrators 

presents  his  account  and  a  petition  for  a  judicial  settlement  of  his 

separate  account,  it  must  pray  that  his  co-executors  or  co-admin - 

sfcrators  may  also  be  cited.     Upon  the  presentation  of  account 

md  a  petition,  as  prescribed  in  this  section,  the  surrogate  must 

ssae  a  citation  accordingly.     On  the  return  of  a  citation,  issued 

s  prescribed  in  this  section,  the  surrogate  must  take  the  account, 

ad  hear  the  allegations  and  proofs  of  the  parties  respecting  the 

ame.    Any  party  may  contest  the  account,  with  respect  to  a 

natter  affecting  his  interest  in  the  settlement  and  distribution  of 

he  estate.     And  any  party  may  contest  an  intermediate  account 

endered  under  section  twenty-seven  hundred  and  twenty-five  of 

his  act,  in  case  the  same  shall  not  be  consolidated  pursuant  to 

ection  twenty-seven  hundred  and  twenty-seven  of  this  act.    A 

reditor,  or  a  person  interested  in  the  estate,  although  not  cited, 

i  entitled  to  appear  on  the  hearing  and  thus  make  himself  a  party 

0  the  proceeding.    When  letters  issued  to  an  executor  or  admin- 

itrator  have  been  revoked,  he  may  present  to  the  surrogate's 

ourt  a  written  petition,  duly  verified,  praying  that  his  account 

•e  judicially  settled,  and  that  his  successor,  •  if  a  successor  has 

•©en  appointed,  and  other  persons  specified  in  this  section,  be 

itedto  attend  the  settlement. 

§  2729.     [am' diSgs],     Repealed \%g\, 

S  2730.  \anCd  1893].  On  the  settlement  of  the  account  of  an 
Reenter  or  administrator,  the  surrogate  must  allow  to  him  for  his 
®^*vices,  and  if  there  be  more  than  one,  apportion  among  them  ac- 
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g2802.  [am'd  IZee.]  Anj  traBl«e  created  bf  an}' liut  will  and  Utunei^ 
or  BpjKjialeii  b;  hdj  competent  aathorilj  to  eiecale  anj  Crusl  crnied  tf 
eucb  laeC  will  aod  t^stameot,  maj  at  uij  time  file  an  mtermediate  iMCutl. 
and  maj  also  aaQuaJt;  reader  and  Knall}'  jndioiallj  settle  hie  accounU  bcfen 
the  eurtogate  of  tbo  count;  haTing  juriklictian  of  theestate  ortruBl,  ta^n 
roannar  provided  bj  U«  for  the  fiaai  judicial  Botllemenl  of  the  accounu  of 
eiecatora  and  admiciatratora,  and  mar  for  that  parpoee  obCaio  and  ttm 
in  the  ssice  manner  the  ncccBBary  citniiond  requJTing  all  peraona  imeraned 
W  attend  eucb  final  eettiemeatj  and  the  decree  of  tbe  Burrogate  on  Bcb 
flnsl  settlement  may  be  appealed  from  in  tbe  manner  prorided  for  an  inMl 
from  a  decree  of  a  Burrognta's  court  on  tlie  final  BettJement  of  the  uooM 
of  an  eiecutor  or  adminiBtrat^r,  and  tbe  like  proceedings  shall  be  bid  u 
sacb  appeal :  in  all  Buoh  annual  accountings  of  auch  tmalees,  the  gurmpU 
before  whom  auch  accountiog  may  be  had  Hhali  allow  to  the  trustee  or  mil- 
tees  tbe  same  cotDpensation  for  bis  or  their  senices,  b;  waj  of  commistin, 
aa  are  allowed  by  Ian  to  eieoutora  and  administrntors,  besides  tbeic  joA 
and  reHBoneble  eipeoBes  therein ;  and  bIbo  the  additional  allowance  pio 
Tided  for  in  aeclion  2Mi3  of  this  act;  tbe  decree  of  the  aurmgals  aand 
flual  annual  aetllemeot  of  ao  account  provided  for  in  this  section,  or  & 
final  determination,  decree  or  judgment  of  the  appellate  tribunal  in  «aHlit 
appeal,  shall  have  the  force  and  effect  as  the  deci'ce  or  judgment  of  HI 
■ihei  court  of  competent  jurisdiction  on  the  final  Hetllement  of  such  accouitit 
and  of  the  mattera  relating  to  audi  trust  which  EhsU  hare  been  embPsccd  Id 
anch  accounts,  or  litigated  or  determined  on  such  settlement. 

%  2B03.  Upon  the  petition  of  a  person  interested,  absolutely  or  oonQt' 
nntly,  in  the  estate  or  fund  in  the  hands  of  a  testamentary  trustOL  or  k 
the  application  thereof,  or  ol  the  income  or  other  proceeds  thereof,  tn  IV 
Togate  may,  In  his  diecre^oa,  make,  at  any  time,  en  order  requiring  i  Mk 
mentarv  trustee  to  render  an  intermediate  account. 

I  3S0^  Where  a  person  le  entitled,  b;  the  terms  of  tbe  will,  to  tba  M' 
ment  of  money,  or  the  delivery  of  personal  property,  by  n  teetamentaij  tnuIMi 
he  ma;  present  to  tbe  surrogate's  court  a  written  petition,  duly  verifitd,  Hk 
ting  forth  the  facts  which  entitle  him  to  the  payment  or  delivery,  and  piifi4 
for  a  decree,  directing  payment  or  delivery  accordingiy ;  and  that  the  l«UB»» 
tary  trustee  ma;  be  cited  to  sbowcause,  why  suoh  a  decree  should  notbeBSlli 
If  the  petitioner  is  eo  entitled,  only  upon  the  happening  of  a  contlngMK 
DT  after  the  eipiratioQ  of  a  certain  time,  be  muat  show  in  his  petrtlmi,  W 
his  right  to  the  money  or  other  propert;  has  become  absolute.  Upon  Al 
presentation  of  the  petition,  the  surrogate  must  isBUe  a  citation  aceordb^' 

g  2806.  D[)0ti  the  return  of  a,  citation,  issued  as  prescribed  in  the  hulN» 
lion,  if  tbe  testnmentar;  trustee  files  a  written  answer,  duly  verified,  Mttt| 
forth  facta,  which  show  that  it  is  doubtful,  whether  the  petitions r'a  dltmt 
valid  and  legal,  and  den;ing  its  validity  or  legalit;,  absplntel;  or  npMi  bil 
Information  and  belief,  a  decree  muat  be  made,  dismUsing  the  petition,  "Hk 
out  prejudice  to  an  action  in  bebaif  of  the  petitioner  for  an  acwunling;  «rt» 
wise,  the  surrogate  mast  bear  the  allegations  and  proofs  of  the  partill^  ut 
mnstmake  such  a  decree  in  the  premises  asjuBtice  requires.  In  a  proper  ew 
the  decree  ma;  require  the  testamentar;  trustee,  who  is  unable  to  deliver  |W 
Bona!  property  to  which  the  petitioner  is  entitled,  to  pay  the  valoe  tbttat 

gSBOfi.  Where  it  appears,  uponthe  preseutaticu  of  a  petition  aapitaoriM 
fn  the  last  section  but  one,  that  a  decree,  made  pursuant  to  the  prayar  ItifCNl 
might  ntfect  the  rights  of  other  persons,  with  respect  to  the  talaie  or  fu' 
li«Jd  by  lbs  testamentary  trustee,  the  citation  must  alao  be  directed  U IM 
persons.  Where  that  lact  Bp\)e(ire,  upoti  Aa  lelum  of  tbe  citatioD,«r  M** 
Ua  btiariag,  and  it  also  «ppwa  \i<'M<nQv^v^*'>1  '^aV'ftA\ii#;'«iirniKii<MHP 
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•»  a  d«eree,  all  the  persons,  whose  rights  may  be  so  affected,  most  bt 
tvonght  in  by  a  Bupplemental  citation,  before  a  decree  is  made. 

g  2807.  In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account  of  a  testa* 
jnentary  trustee :  1.  Where  one  year  has  expired,  since  the  will  was  admit- 
ted to  probate.  1.  Where  the  trustee  has  been  removed,  or,  for  any  other 
voaMD,  his  powers  have  ceased.  8.  Where  the  trusts,  or  one  or  more  dis- 
tinct  and  separate  trusts,  created  by  the  terms  of  the  will,  have  been 
executed,  or  are  ready  to  be  executed ;  so  that  the  persons  beneficially  in- 
terested are,  by  the  terms  of  the  will,  or  by  operation  of  law,  entitled  to 
receive  any  money  or  other  personal  property  from  the  trustee. 

%  2808.  A  petition,  praying  for  a  judicial  settlement,  as  prescribed  in 
the  last  section,  and  that  the  testamentary  trustee  may  be  cited  to  show 
canee,  why  he  should  not  render  and  settle  his  account,  may  be  presented, 
by  any  person  beneficially  interested  in  the  execution  of  any  of  the  trusts  ; 
or  by  any  person  in  behalf  of  an  infant  so  beneficially  interested  ;  or  by  a 
surety  in  the  bond  of  the  testamentary  trustee,  given  as  prescribed  in  this 
title,  or  by  the  legal  representative  of  such  a  surety.  Upon  the  pres- 
entation  of  the  petition,  the  surrogate  must  issue  a  citation  accordingly, 
unless  the  account  of  the  testamentary  trustee  has  been  judicially  settled, 
within  a  year  before  the  petition  is  presented ;  in  which  case,  the  surrogate 
may,  in  his  discretion,  entertain,  or  decline  to  entertain,  the  petition. 

&  2809.  Sections  2727  and  2728  of  this  act  apply  to  the  proceedings  upon 
a  citation,  issued  as  prescribed  in  the  last  section,  and  to  the  testamentary 
trustee  to  whom  the  citation  is  directed. 

§  2810.  When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  trusts,  created  by  the 
will,  have  been,  or  are  ready  to  be,  fully  executed,  a  testamentary  trustee 
may  present  to  the  surrogate's  court  a  petition,  duly  verified,  setting  forth 
^e  facts,  and  praying  that  bis  account  may  be  judicially  settled ;  and  that 
all  the  persons  who  are  entitled,  absolutely  or  contingently,  by  the  terms  of 
the  will,  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the  proceeds  of 
property  held  by  the  petitioner,  as  a  part  of  his  trust,  may  be  cited  to 
attend  the  settlement.  Thereupon  the  surrogate  must  issue  a  citation 
a<»cordingly.  Sections  2729,  2730,  and  2781  of  this  act  apply  to  the  proceed- 
ing upon  the  return  of  a  citation,  issued  as  prescribed  in  this  section,  and  to 
the  testamentary  trustee  whose  account  is  to  be  settled.  Any  person,  although 
not  named  in  the  citation,  who  is  beneficially  interested  in  the  estate  or  fund 
which  came  to  the  petitioner's  hands,  or  in  the  proceeds  thereof,  or  in  the 
application  of  that  estate  or  fund,  or  of  the  proceeds  thereof,  is  entitled  to  ap- 
pear.uponthe  hearing,  and  thus  make  himself  a  party  tothe  special  proceeding. 

g  2811.  Sections  2734  to  2737,  both  inclusive,  sections  2739  to  2741. 
both  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act,  apply  to  and 
feegulate  the  like  matters,  where  a  testamentary  trustee  accounts,  as  pre- 
scribed in  this  title ;  except  as  otherwise  prescribed  in  the  next  two  sections. 
To  each  account,  filed  as  prescribed  in  this  title,  must  be  annexed  an  affi- 
dayit,  in  the  form  prescribed  in  section  2788  of  this  act,  for  the  affidavit  to 
he  annexed  to  the  account  of  an  executor  or  administrator ;  except  that  the 
•spreesion,  "  the  trust  created  by  the  will,''  with  such  other  description  of 
the  trust,  as  is  necessary  to  identify  it,  must  be  substituted  in  place  of  the 
Words,  **  the  estate  of  the  decedent." 

§  2812.  Upon  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  a  controversy  which  arises,  respecting  the  rif^ht  ot  cw  '^^xV:^  \a 
fehsve  in  the  money  or  other  personal  property  to  be  p&id^  <d\^VrCa\i\A&>  o^ 
40Ufwnd  OTBT,  maet  bt  d4termm^  in  the  same  mantkeT  as  cl3b«K  \»si33Aa  vn 
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determiaed.  If  such  a  eontroiersj  remaJDa  undeCenninBd,  aller  Ibt  i»» 
.minatJDn  of  all  olker  qu«etioDa  upon  vhich  the  diijlribuciou  of  tba  taoLa 
'(be  delirerj  of  Ihe  personal  ,prnperc;  depeadB,  the  decree  must  Aiteot  mit 
B  Bum,  sufficient  to  iaxlafy  ihe  claim  in  controveraj,  or  ibe  propoitooU 
vbich  it  IB  entitled,  together  witb  the  probable  aiuoujjt  of  tbe  intereataul 
f  DB18,  and,  if  tbe  case  so  requires,  tliut  tbe  personsJ  property  iu  contrDwn 
be  retted  in  the  hande  of  tbe  oucountitig  part}';  or  that  tbe  IDDIM7M 
deposited  in  a  enle  bank  or  trust  company,  eubject  to  tbe  surrogate's  <M(f. 
for  tbe  purpose  of  being  applied  to  the  payment  of  the  claim,  nben  it  k 
due.  recoTered,  or  aectled ;  aod  that  so  mucb  tbereof,  as  Is  not  needed  t« 
thai  pmpnse,  be  afturwurda  distributed  according  to  law. 

§  2813.  A  decree,  made  upon  a  judiciul  setlleuivnt  of  tbe  account  of* 
teitunentaiy  trustee,  aa  prescribed  in  tliis  title,  or  the  judgment  rsadeted 
apoD  an  appeal  from  such  a  decree,  baa  the  same  force,  bb  b  judgmsal  o( 
tbe  supreme  court  to  the  same  elfect,  as  Bgaiaat  each  party  who  «as  Mj 
sited  Of  appeared,  and  every  person  who  would  be  bound  by  aueh  ■  }DAg- 
ment,  rendered  in  an  Butiou  between  tbe  same  parties. 

g  2814.  A  testamentary  trustee  may,  at  any  time,  present  to  the  ntrro- 
gBte'a  court  a  written  petition,  duly  veriQed,  praying  that  hia  aocounlouf 
be  judicially  settled  ;  that  a  decree  may  thereupon  be  made,  alloiring  bin 
to  resign  bis  trust,  and  discbarging  bim  accordingly;  and  that  all  pertm 
vho  are  entitled,  Bbsolutel;  or  contingeDtly,  by  tbe  terms  of  tbe  Till  or  bf 
opem^oQ  of  law,  to  ebnre  in  the  fund  or  estate,  or  the  proceeds  of  nj 
property  held  by  the  petitioner  as  a  pnrt  of  bis  trust,  may  be  cited  lolbow 
ctmae,  why  such  a  decree  should  not  be  made,  Tbe  petidao  must  set  Imf' 
•he  facts  upon  wbioh  tbe  application  is  founded  ;  and  it  muBt,  In  all  ath< 
*  'espets,  CDoEorm  to  a  petition  presented  for  a  judicial  settlement  of  it 
account  of  a  testamentary  trustee,  as  prescribed  in  this  title.  The  sum 
gate  may,  in  bia  discretion,  untenain  or  decline  to  enlertaiD  the  pcdtlHL 
If  he  entertains  it,  the  proceedinga  must  be,  la  all  respects,  tie  UB*  U 
upon  a  petition  for  a  judicial  settlement  of  tbe  petitioner's  accoant,  eu'** 
that,  upon  tbe  bearing,  tbe  surrogate  must  Brat  determine,  whether  t 
tuent  reasons  eiiat  for  granting  tbe  prayer  of  tbe  petition;  and.  if  he  d(.. 
mines  that  they  eiiat,  he  must  make  an  order  accordingly,  and  ailowing  tb* 
petitioner  lo  account,  for  tbe  purpose  of  being  discharged.  Upon  the  pMl> 
tioner'a  fully  accounting,  and  paying  all  money  belonging  to  ^e  trusti '~' 
delivering  all  books,  papers,  und  utber  property  of  the  trust,  in  hit  tu 
either  into  the  surrogate's  court,  or  as  the  aurrogai«  directs,  a  decree  nQ 
be  made,  accepting  his  resignation,  and  discharging  him  accordingly. 

g  2816.  Any  person,  beneficiallj  intereated  in  the  execution  of  tbt 
trust,  may  present  to  the  surrogate's  court  a  wntten  petitiou,  duly  ytiiSti, 
aettiog  forth,  either  upon  his  knowledge,  or  upon  his  information  and  briiit 
■ny  fact,  respecting  a  teetamentary  trustee,  the  eiiatenoe  of  wbiefa,  if  H 
wu  interposed  as  an  objection  to  granting  letters  testamentary  to  a  pecMI 
■■iDed  as  eiecutor  in  a  will,  would  make  it  necessary  for  sucb  a  peiMn  ti 
give  racurity,  in  order  to  entitle  bimself  lA  letters;  and  praying  for  ■ 
decree,  directing  tlio  tcatamcntary  trustee  to  give  security  for  [be  t«rfon- 
■nee  of  bis  trust ;  and  that  he  aiay  be  cited  to  shew  cause,  why  waiA  * 
decree  should  not  be  made.  Upon  tbe  presentation  of  such  a  petition,  U* 
•urrogBte  must  issue  a  citation  accordingly.  Upon  tbe  return  ot  the  dtallHL 
a  decree,  requiring  tbe  testamentary  trustee  to  give  such  eeourity,  toty  b* 
made,  in  b  case  where  a  persou  so  numed  as  executor  can  entitle  blmM"  ~ 
htCSTB  tefllameotary,  only  by  i^Wing  a  bond  ;  but  not  otberwiu. 
§2816.  The  eeourilj,  gi^euaapTesctvW&'ni  ii«  W\»«Etion,m«« 
bond  to  the  Bttme  eftect,  nixi  \n  tVe  tm>B  \otn>,Bi.  w^  «u^^h\0«. 
JDach  pix>TtMoB  of  this  obapWr,»p\i\\oa'D\«vi'^'t'*'wJtaM,»«(iw»«,»* 
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le  rights,  dutiM,  and  liabititleB  of  the  pftrties  thereto,  or  any  of  them, 
iclutSng  the  releaee  ef  the  euretiea,  and  the  giring  of  a  new  bond,  app^ 
»  the  bond  so  givmi,  and  to  the  parties  thereto. 

%  2817.  In  either  of  the  following  cases,  a  person  beneficially  interested 
19  •zecution  of  the  trust,  may  present  to  the  surrogate's  court  a  written  peti- 
on,  dvdy  Terified,  setting  forth  the  facts,  and  praying  for  a  decree  remoT- 
ig  a  testamentary  trustee  from  his  trust ;  and  that  he  may  be  cited  to  show 
knee,  why  such  a  decree  should  not  be  made: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  testamentary 
oold  not  be  issued  to  him,  by  reason  of  his  personal  disqualification  or 
icompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the 
toney  or  other  property  in  his  charge,  or  invested  money  in  securities 
aaathorized  by  law,  or  otherwise  improvidently  managed  or  injured  the 
roperty  committed  to  his  charge,  or  by  reason  of  other  misconduct  in  the 
Leootion  of  his  trust,  or  dishonesty,  drunkenness,  improvidence,  or  wan' 
f  nnderstanding,  he  is  unfit  for  the  due  execution  of  his  trust. 

8.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree,  made  as 
reecribed  in  the  last  two  sections ;  or  has  wilfully  refused,  or  without  good 
luse  neglected,  to  obey,  a  direction  of  the  surrogate,  contained  in  any 
ther  decree,  or  in  an  order,  made  as  prescribed  in  this  title ;  or  any  pro- 
ision  of  law,  relating  to  the  discharge  of  his  duty. 

g  2818.  [am^d  1884.]  When  a  sole  testamentary  trustee  dies  or 
Bcome  a  lunatic,  or  is  by  a  decree  of  the  surrogate's  court  removed 
r  allowed  to  resign,  and  the  trust  has  not  been  fully  executed,  the  same 
9ort  may  appoint  his  successor,  unless  such  an  appointment  would  con- 
ravene  the  express  terms  of  the  will.  Where  one  of  two  or  more  testa- 
lentary  trustees  dies  or  becomes  a  lunatic,  or  is  by  decree  of  the  surrogate's 
>art  removed  or  allowed  to  resign,  a  successor  shall  not  be  appointed 
xcept  where  such  appointment  is  necessary  in  order  to  comply  with  the 
q;>res8  terms  of  the  will,  or  unless  the  same  court  or  the  supreme  court 
lall  be  of  the  opinion  that  the  appointment  of  a  successor  would  be  for 
le  benefit  of  the  cestuis  que  trust.  Unless  and  until  a  successor  is 
ppointed  the  remaining  trustee  or  trustees  may  proceed  and  execute  the 
■ost  as  fully  as  if  such  trustee  or  trustees  had  not  died,  become  a'^unatic. 
Ban  removed  or  resigned.  Where  a  decree  removing  a  trustee  or  discharg- 
ig  him  upon  his  resignation  does  not  designate  his  successor,  or  tlie  person 
esignated  therein  does  not  qualify,  the  successor  must  be  appointed  and 
lutt  qualify  in  the  manner  prescribed  by  law  for  the  appointment  and 
nalifioation  of  an  administrator  with  the  will  annexed. 

§  2819.  Where  the  same  person  is  a  testamentary  trustee,  and  also  the 
leoutor  of  the  will,  or  an  administrator  upon  the  same  estate,  proceedings 
iken  by  or  against  him,  as  prescribed  in  this  title,  do  not  affect  him  aa 
Kecutor  or  administrator,  or  the  creditors  of,  or  persons  interested  in,  the 
eneral  estate,  except  in  one  of  the  following  cases : 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of  his  letters, 
B  may  also,  in  the  same  petition,  set  forth  the  facts,  upon  showing  which 
B  would  be  allowed  to  resign  as  testamentary  trustee ;  and  may  thereupoa 
ray  fear  a  decree  allowing  him  so  to  resign,  and  for  a  citation  accordingly. 

8.  Where  a  person  presents  a  petition,  praying  for  the  revocation  of  let* 
na  issued  to  an  executor  or  administrator ;  and  any  of  the  facts  set  forth 
1  the  petition  are  made,  by  the  provisions  of  this  title,  6viS&c\«cv\.  \q  ooSiSfi^ 
le  BUDB  person  topreaent  a  petition,  praying  for  the  remoNvX  qI  v  VNtoAj 
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menUr;  imstee  ;  the  petilioner  may  pray  for  a  decree,  leraoving  tWpcna 
cotdplained  of  ia  both  capacities,  and  tor  a  cilutioa  Hooordinglj, 

111  either  case,  pmceeiiinga  upon  the  petition  for  tha  reEignilidD  H 
renioral,  as  the  lafe  requires,  o[  the  teatHHieiilarj  trustee,  and  for  tli«  JtuV' 
oial  settlement  of  bis  account,  ma;  be  takec,  as  preacribed  in  this  tllM,  la 
connection  with,  or  separBlely  fponi,  tho  like  proceedinga  upon  I 
for  the  revooation  of  lbs  letters,  as  tbe  sarrogate  direots. 

g  2B20.  The  prorisions  of  tills  title  apply  to  a  trust  created  bj  tlitd 
of  n  resident  of  the  Stale,  or  relating  to  real  property,  silnatad  within  lh> 
State,  iritbout  regard  to  tbe  residence  of  tbo  tcufil*e,  or  at  the  Unu  of  V» 
utiou  of  tho  will. 


TITLE  Vn. 

ProvUiotu  relating  to  a  gtmrilian. 
lent,  removal,  and  TealgnatLoa  of  a  KeDi 
oD  and  conttol  or  a  general  gairdlan. 


ARTICLE   FIRST. 
ApPoraniEKT,  TtEuorii.,  and  Rbsconaiion  o;  a  Genirax  GnABDuX, 


I.  Power  of  court  to 


ir  Appolntmen 
H.  Guardian  ti 


;ortBi 


_  .in  for  in  f ant  andei  toaruei 
B.  Term    of    olBco  of  temporar 

9,  Inquiry  as  to  yalm  of  propertj 
"  "-allocation    of    guardian    c 


!  S831,  W,;  of  gnardlanof  petMO, 
£8S£.  When   letters  maj  bg  nm 

tor  mlwondocl.  «lo. 
!S3S.  Clraiion;  hearing;  deem. 
Siiai.  anspensioD  of  enardtin  I  << 

tiiereof. 
2835.  Anniicatlon  bT  znanllaD  Fbt 

lociiCioQ  of  ieTlem. 
^SS,  Proceedings  tbereepon. 
£837.  Ward  or  cev  eobi^bd  Bar 

KSB.  AppllGaCtoa  rar'andllaiT  M 
to  roretgn  piardlan. 

VfSi.  ProceedlDEB  theienpoii. 

£340.  Effect  of  Huch  letUri, 

1i841.  Application  of  the  last  HO 
ui  former  guaidians. 


§  2B31>  The  surrogate's  court  bas  the  like  power  and  aulhnrlt;  W 
appoint  a  general  guardian,  of  tbe  person  or  of  the  pcopertj,  or  both,  (>'  It 
infant,  nbich  tbe  cbaocellor  had,  on  the  thirty-first  day  of  DeeemM 
eighteen  hundred  and  fortj-six.  It  bag  also  power  and  authoritj  loufwW 
a  general  guardian,  of  the  pereoa  or  of  the  property,  or  both,  of  an  MlM 
whose  fatlier  or  mother  ia  living,  and  to  appoint  a  general  guardian,  of  )kl 
properly  only,  of  an  infant  married  woman.  Such  power  and  anlhorilj 
must  be  eieroiaed  in  like  manuer  as  they  were  eiercised  by  tbe  oogrt  J 
chanoer;.  sabjeot  to  the  proviBiona  of  this  act.  The  eame  person  m»1  ^ 
■ppainCed' guardian  of  an  infant  in  both  capacities;  or  the  guardianabip tf 
the  peraoo  ind  of  the  property  may  be  oommitted  to  different  persoah 

%  2322,  In  dther  of  the  following  cases,  an  infant,  of  the  age  ot  fa» 

teen  yeart  or  upwards,  may  present,  to  the  surrogate's  court  of  '' " 

in  which  be  resides  ;  or,  if  he  is  not  a  reaideot  of  the  State,  tt 
gate's  court  of  the  county  in  abicli  any  of  bie  properly,  real  or  personal.  * 
gitnaled ;  a  written  petition,  duly  Terified.  Betting  forth  tlie  (Mtl  a  ' 
which  the  jarisdiction  of  tiie  court  depends,  and  praying  for  ■  ' 
appointing  a  general  ^aidian,  e\i,heT  ot  his  person,  or  of  bia  pf~~ 
*""'         ''       Rse  reqmrea  ;  au4, it  tibcct.»m^ , 'Jia'i 'ft* ^jtmna*, ^| 
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to  be  cited  upon  such  an  application,  may  be  dted  to  show  cause,  why 
h  a  decree  should  not  be  made : 

.  Where  such  a  general  guardian  has  not  been  duly  appointed,  either  by 
rart  of  competent  Jurisdiction  of  the  State,  or  by  the  will  or  deed  of  his 
tunr  or  mother,  admitted  to  probate  or  authenticated,  and  recorded,  as  pre- 
il)ed  in  section  two  thousand  eight  hundred  and  fifty-one  of  this  act. 
I.  Where  a  general  guardian  so  appointed  has  died,  become  incompetent 
disqualified ;  or  refiues  to  act ;  or  has  been  removed ;  or  where  his  term 
office  has  expired. 

Wliere  the  petitioner  is  a  non-resident  married  woman,  and  the  petition 
ates  to  personal  property  only,  it  must  affirmatiyely  show  that  the  prop- 
'7  is  not  subject  to  the  control  or  disposition  of  her  husband,  by  the  law 
the  petitioner's  residence. 

§  2823.  A  petition,  presented  as  prescribed  in  the  last  section,  must  also 
ite  whether  or  not  the  father  and  mother  of  Jhe  petitioner  are  known  to 
living.  If  either  of  them  is  Itnown  to  be  living,  and  the  petition  does 
t  pray  that  the  father,  or,  if  he  is  dead,  that  the  mother,  may  be  appointed 
3  general  guardian,  it  must  set  forth  the  circumstances  which  render  the 
pointment  of  another  person  expedient ;  and  must  pray  that  the  father, 
if  he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  to  show 
ise,  why  the  decree  should  not  be  made.  A  citation,  issued  to  the  father 
the  petitioner,  must  be  served  at  least  ten  days  before  it  is  returnable, 
here  the  case  is  within  subdivision  second  of  the  last  section,  the  peti- 
n  must  pray  that  the  person  formerly  appointed  general  guardian  may  be 
ed,  unless  it  is  shown  that  he  is  dead.  The  surrogate  must  inquire,  and 
certain  as  far  as  practicable,  what  relatives  of  the  infant  reside  in  his 
(inty ;  and  he  may,  in  his  discretion,  cite  any  relative  or  class  of  relatives 
the  infant,  residing  in  that  county  or  elsewhere,  to  show  cause  why  the 
ayer  of  the  petition  should  not  be  granted. 

§  2824.  The  last  section  applies,  where  the  petitioner  is  a  married 
>inaa ;  except  that  her  husband  must  also  be  cited,  and  that  the  surrogate 
fly,  in  his  discretion,  make  a  decree,  appointing  a  guardian  of  her  prop- 
ty,  without  citing  her  father  or  her  mother. 

8  2825*  Upon  the  return  of  the  citation,  the  surrogate  must  make  such 
<)ecree  in  the  premises,  as  justice  requires.  He  may,  in  his  discretion, 
^  allegations  and  proofs  from  a  person  not  a  party.  Where  a  citation  is 
^  issued,  the  surrogate  must,  upon  the  presentation  of  the  petition, 
qoire  into  the  circumstances.  For  the  purpose  of  such  an  inquiry,  or 
'  an  inquiry  into  the  amount  of  security  to  be  required  of  the  guardian, 
)  may  issue  a  subpoena,  requiring  any  person  to  attend  before  him,  to 
Btify  respecting  any  matter  involved  therein.  If  he  is  satisfied  that  the 
kgations  of  the  petition  are  true  in  fact,  and  that  the  interests  of  the 
tmi  will  be  promoted  by  the  appointment  of  a  general  guardian,  either  of 
8  person  or  of  his  property,  he  must  make  a  decree  accordingly,  except 
at  a  guardian  of  the  person  of  a  married  woman  shall  not  be  appointed. 
.  a  proper  case,  he  may  appoint  a  general  guardian  in  one  capacity,  with- 
t  a  citation ;  and  i^sue  a  citation,  to  show  cause  against  the  appointment 
a  general  guardian,  in  the  other  capacity. 

§  2826.  A  guardian,  appointed  upon  the  application  of  an  infant  of  the 
B  of  fourteen  years,  or  upwards,  as  prescribed  in  this  article,  must  be 
minated  by  the  infant,  subject  to  the  approval  of  the  surrogate. 

J  2827.  A  relative  of  an  infant  under  fourteen  years  of  age,  or  any 
ler  person  in  behalf  of  such  an  infant,  may  present,  to  i^^  %^st«^pS(iii% 
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onurt  of  the  ooim^  in  whicb  the  iafant  resides;  or,  if  hs  a  dm  >  HMar 
of  the  State,  to  the  surrogBte'e  court  of  the  cooat;  in  nbkh  an;  nt  iti 
infant's  propeTtf,  real  or  pereonal,  is  »ilaat«(l;  a  written  petilion,  duljxd- 
fted,  settLDg  forth  the  [bcIb,  upon  wbicli  the  juHsdiciioa  of  liie  ooh 
depends,  and  pmjing  for  u  ieeme  appointing  a  giwtdian  of  the  pcma,  w 
ot  the  prapertT,  or  both,  of  tlie  infant,  to  serve  untQ  the  in&nt  atuios  tbi 
>ge  of  fourteen  jean,  and  a  saccesBor  to  the  gnardian  is  appoiateJ.  Tbi 
opiae  in  vbich  aucli  a  guardinn  may  be  appoinwd,  tba  cootenta  ot  lb*  pslh 
tion,  and  the  proceedings  thereupoQ,  are  tlie  tame,  03  prescribed  in  Al . 
foregaiag  aections  of  Ihie  article,  viih  respect  to  tlie  appoiDtmenl  of  »ft^ 
era!  guardian,  npon  the  petition  of  an  infant  of  tlie  ag,a  of  faurteea  jaM  (f 
upwards ;  etcopc  that  the  surrogate  must  nominate,  as  veil  as  apptxal,  As 
.  temporary  guardian. 

g  3838.  The  term  of  office  of  a  guardian,  appointed  as  prescribed  it  lU 
last  section,  expires  irbeD  the  infant  attains  the  age  of  fourteen  jean.  Bu 
after  tlie  infant  aEtaing  tnat  age,  the  person  so  ^ipaint«d  coatinac*  w 
retain  oU  the  paners  and  autliorit;,  and  is  subject  to  atl  the  duties  and  lia- 
bilities, of  a  guardian  of  the  peraon,  or  of  the  properly,  or  of  boih.p<inutf 
to  bis  lettera  ;  until  his  successor  ia  appoinled  and  tiaa  qualiSed,  or  mlil 
his  letters  are  revoked,  for  some  other  cause,  by  the  decree  of  the  tm» 
gate's  court;  and  his  sureties  are  responsible  accordingly. 

§  2829.  Where  a  general  guurdian  of  the  property  of  an  Inhst  li 
appointed,  as  prescribed  in  this  artiule,  the  surrogate  must  inquire  into  Ikl  i 
infant's  circumstances,  and  must  ascertain,  a9  oearly  as  pracU'ci^e,di^ 
vslne  of  his  personal  property,  and  ot  the  rents  and  profits  of  lua  tealpmi^  i 
erty. 

^  2830.  [am'd  lt>8l,  1893.]   Before  letters  of  gnaidlanshlp  ot  an  liifml*. 

property  are  Issupd  by  the  siurogaie'fl  court,  i'- ■ —--^  - 

■Idea  takmit  hu  offloial  oBtb.  as  prfsciibtx)  by  Ia< 

Sth  the  surrogate,  hla  bond  with  at  ' — '  — 
i  surrogate,  not  less  than  twice  tlie 
rentA  ano^iroBBs  of  the  real  properly: 

Urings.IalihCullydfecliarge  the  trust  L-, ___ 

tdona  oC  the  surroRBte  touahlne  the  trust,  and  that  he  will, 
■    '      ' "  ~"  "  "" '  -...  —  property 


iD  twice  the  value  of  the  peraooal 


..jn.  limit  the  amount  of  the  bond 

sonal  property,  and  of  the  rents  and  profits  of  the  real  pri 
■' luc  In  ease  where  it  appears  to  be  impmct 


rogate  mar,  in  his  "direction"  («c|,  accept  seourit)-, 
rojRite.  not  leas  than  twice  the  amount  of  tbe  partfci 
property  which  die  guardian  will  be  anthorfned  ■ 

aaa  iHBue  letters  Uiereon  Ihnked  to  the  reoelviuE 

personal  property  for  which  double  CheBecuritj-liaabet..  ^ ,_ 

the  guardian  from  receiving  any  other  personal  property  of  the  li 
farther  order  of  the  surrogate  on  additional  rurtjier  9atuibctoi3>  i 

§  2831.  Before  tetters  of  gnardianship  of  an  infant's  person  ace  „, 

cry  the  surrogate's  court,  the  person  appointed  must  take  the  oflHial  otlll, 

prescribed  by  law.     The  surrogate  muy  also  reiiuira  hito  to  eiecat«  to  ib^ 

infant  a  bond,  in  a  penalty  fiied  by  the  surrogate,  and  with  or  w'tbut 

sureties,  as  to  the  surrogate  seems  proper ;  conditioned,  that  [be  gotlAl . 

will  in  all  things  faithfuUy  discharge  the  trust  reposed  In  bioi.  and  i^ 

account  for  atl  niouev  or  other  property  which  may  come  to  hii  hand^  ■ 

directed  by  tba  surrogate's  court. 

§  S633.  Id  either  of  Ifae  foUow^cg  cases,  the  ward,  or  lit  retattn  « 

oWier  person  in  his  behn\(,  ot  t\\e  SQTet^  at  n  ^otA\mx,ibw,«  *dj  ibst 

pFSsanl  to   the    surrogate's   tourl.  a  wrtUeu  ^tVt\QB,&iv^  -nrSit&.wis^ 

^onb   the  facta,  and  ptajtngfor  a  Aw:T<«,«''aYviii\».\»i 
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bar  of  the  person,  or  of  the  property,  or  both ;  and  that  the  guardian 

ODplaUied  of  may  be  cited  to  show  oauae,  why  snob  a  decree  shohld  not  be 

Uto: 

1.  Where  the  gaardian  is  diaqnalifled  by  law,  or  is^  fbr  any  reaion, 

KHopetent  to  fulfil  hie  trust. 

5.  Where,  by  reason  of  his  having  vested  or  improperly  applied  the 
mey  or  other  property  in  bis  charge,  or  invested  money  in  seci;ritief 
anihoriaed  bv  law,  or  otherwise  improvidently  managed  or  injured  tha 
il  or  personal  property  of  the  ward,  or  by  reason  of  other  misconduct  in 
>  execution  of  his  office,  or  his  dishonesty,  drunkenness,  improvidence,  oi 
nt  of  understanding,  he  is  unfit  for  the  due  execution  of  his  office. 

B.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to 
ay  any  lawful  direction  of  the  surrogate,  contained  in  a  decree  or  »i« 
ler ;  or  any  provision  of  law,  relating  to  the  discharge  of  his  duty. 

6.  Where  the  grant  of  letter  to  him  was  obtained,  by  a  false  suggestion 
a  material  fact. 

B.  Where  be  has  removed,  or  is  about  to  remove,  from  the  State. 

ft.  In  the  case  of  the  guardian  of  the  person,  where  the  infant's  welfare 

1  be  promoted  by  the  appointment  of  another  guardian. 

§  2833.  Upon  the  presentation  of  a  petition,  as  prescribed  in  the  last 
tion,  the  surrogate  must  inquire  into  the  matter ;  and,  for  that  purpose, 
may  issue  a  subpoena  to  any  person,  requiring  him  to  attend  and  testify 
the  premises.  If  the  surrogate  is  satisfied  that  there  is  probable  cause  to 
ieve,  that  the  allegations  of  the  petition  are  true,  he  must  issue  a  citation 
the  guardian  complained  of ;  and,  upon  the  return  thereof,  if  the  material 
lotions  of  the  petition  are  established,  he  must  make  a  decree,  revoking 
ffuardian*s  letters  accordingly ;  except  that,  where  the  case  is  within 
^vision  third  or  fourth  of  the  last  section,  he  must  dismiss  the  proceed* 
a,  under  the  like  circumstances  and  upon  the  like  terms,  as  prescribed  in 
tiona  two  thousand  six  hundred  and  eighty-six  and  two  thousand  six 
idred  and  eighty-seven  of  this  act,  where  a  similar  complaint  is  made 
Inst  an  executor  or  administrator 

r  283^  Upon  issuing  a  citation  as  prescribed  in  the  last  section,  the 
r^ogate  may,  in  his  discretion,  make  an  order  suspending  the  guardian, 
>Uy  or  partly,  from  the  exercise  of  his  powers  and  authority,  during  the 
denoy  of  the  special  proceeding.  A  certified  copy  of  an  order  so  made 
it  oocomp^y  the  citation,  and  be  served  therewith;  but,  from  the  time 
Ift  It  is  made,  the  order  is  binding  upon  the  guardian  and  upon  all  other 
Uam^  without  service  thereof,  subject  to  the  exceptions  and  limitations 
acribed  in  sections  two  tholisand  six  hundred  and  three  and  two  thou 
El  tiz  hundred  and  four  of  this  act,  with  respect  to  a  decree  revoking 


2835.  A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any 
b,  present  to  the  surrogate's  court  a  written  petition,  duly  verified,  setting 
•li  the  facts  upon  which  the  application  is  founded,  and  praying  that  his 
^unt  may  be  judicially  settled ;  that  a  decree  may  thereupon  be  made, 
^king  his  letters,  and  discharging  him  accordingly ;  and  that  the  ward 
^  be  dted  to  show  cause,  why  such  a  decree  should  not  be  made.  The 
^Qgate  may,  in  his  discretion^  entertain  or  decline  to  entertain  the  appli. 


2836*  If  the  surrogate  entertains  an  application,  made  as  prescribed 
lie  last  section,  he  must  issue  a  citation,  as  prayed  for  in  the  petitioTi  \ 
b«  «Bay  also  require  notice  of  the  application  to  be  gjivaii  Vy  vicV  Q)^2iai 
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ptruins,  and  in  such  a  mHuaer,  as  he  deems  proper.  Upon  tba  Mtotn 
dwtion,  s guardian  ad  lium  for  tLe  ward  mual  be  appointed;  and  tl 
cogate  may  also,  m  hia  discretion,  allow  anj  pereoo  lo  sppter  and  t 
lbs  applicatian,  ia  the  interest  of  the  narii.  UpoD  the  hearing,  tho 
gate  must  first  detenojDe  whether  sufScient  reasoni  exist  for  fraim 
prsjerof  Iho  petidou.  If  be  del^rminea  that  (bej  exist,  and  that  the 
e«tB  (Uf  tbe  ward  will  not  be  prejudiced  hy  tbe  resignation  of  the  (nu 
the  annogate  muat  nuke  an  order  acoord'.nglv,  aod  allowiug  the  pet 
to  aocouQt,  for  the  purpose  of  being  dischur^.  Upon  his  fully  •oooi 
and  pnjiag  all  mone;  which  is  found  to  be  due  fram  him  to  the  wat 
deliyecing  all  booto,  papers,  and  other  property  of  the  ward  in  hie 
either  into  the  aum^ale'a  court,  or  in  such  a  manner  aa  the  8ui 
directs,  a  decree  may  be  niiide,  revoking  the  petitioner'B  letHn 
dischai'i^ng  him  accordiDglf. 

g  9fi37.  Notwithstanding  Ibe  discbarge  of  a  guardino,  la  pieaori 
thi  last  seution,  bis  aucceaaor  or  the  ward  may  compel  a  judicial  fsUi 
of  his  accouut,  as  prescribed  in  article  secoad  of  this  title,  in  the  sam 
uer  and  with  like  effect,  as  if  tbe  decree  discharging  him  had  ual 
ruiidfl.  With  respect  to  all  matleva  connected  with  bis  truHt,  hi*  l 
continue  to  be  liable,  uulil  his  accoijDt  is  JQdicialty  nettled  act'orditlgl; 
g  283&  [aaCA  IsaB,  1892.]  Where  an  infant,  who  reeldeB  wlOo 
Stats  and  within  the  United  titatea,  is  entitled  to  piopert^  viil 
state,  or  to  maintnin  an  action  in  any  court  thereof,  a  genwil  gc 
2-  of  bia  property,  who  has  been  appointed  by  a  court  of  oompet«a 
diotioo,  within  the  State  or  Territory  where  the  ward  xesiaeH.  n 
there  giren  seourity  in  at  least  twice  tbe  value  of  tbe  personal  pri 
and  of  Hie  rests  and  profits  of  the  real  property  of  tha  ward,  m 
Bent,  to  the  surrogate's  court  having  juiisdiotion,  a  written  [ 
duly  verified,  setting  forth  the  facts  and  praying  for  anoillarj 
of  guardianship  accordingly.  The  petition  mnat  be  aocompanii 
exemplified  copies  of  tha  record  and  other  papers,  showing  thai 
been  so  appointed,  and  has  given  the  security  tequired  in  this  e 
which  must  be  authenticated  in  the  mode  presaribed  in  attieli 
o£  title  three  oE  this  chaptiir,  for  the  antheuticattoii  of  reoor 
papers  upon  an  application  fox  ancillary  letters  testomentaty,  a 
larj  letters  of  aduijnistriitiiiti. 

2.  Where  an  iufaot,  who  resides  without  the  State  and  wl 
foreign  country,  la  entitled  to  personal  propertj  within  the 
or  to  maintain  an  action  or  special  proceeding  in  any  court  t 
respecting  aucb  personal  properly,  a  general  guardj&ii  of  bla 
erty,  authorized  to  act  as  such  withm  tbe  foreign  counUy 
the  ward  resides,  may  apply  to  the  surrogate's  court  of  lie  i 
where  such  personal  propecty  or  any  part  thereof  ia  sitnaU 
aucillary  letters  of  guurdiaDshlp  on  the  personal  estate  of  su 
fant;  and  the  person  so  authorized  must  present  lo  the  Bum 
court  having  jurisdiction  a  written  petition,  duly  verified,  ( 
forth  tbe  facts  and  praying  for  ancillary  letters  of  guardinul 
tbe  personal  estate  of  such  infant,  "nie  petlUon  must  he  i 
panfed  with  tbe  exemplified  copies  of  the  records  and  Other  ' 
showing  the  appointment  of  auch  foreign  guardfan,  or,  whei 
foreign  guardian  has  not  beea  appointed  by  any  court,  wltli 
proof  of  his  authority  to  act  Ha  euch  guardian  mthtn  sudi  ( 
country,  and  also  'with,  ^toof  that,  pursuant  to  tbe  Ibth    '' 
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treign  country,  such  foreign  guardian  is  entitled  to  the  possession 
f  the  ward's  personal  estate.  Exemplified  copies  of  the  records, 
here  used  pursuant  to  t]|is  section,  must  be  authenticated  in  the 
anner  required  pursuant  to  subdivision  one  of  this  section. 

§  2839.  [am'd  1802.]  Where  the  surrogate  is  satisfied,  upon  the 
^pers  presented  as  prescribed  in  the  last  section,  that  the  case  is 
Jthin  that  section,  and  that  it  will  be  for  the  ward's  interest  that 
idllary  letters  of  guardianship  should  be  issued  to  the  petitioner, 
i  may  make  a  decree  granting  ancillary  letters  accordingly.  Such 
decree  may  be  made  without  a  citation,  or  the  surrogate  may  cite 
ich  persons  as  he  thinks  proper  to  show  cause  why  the  prayer  of 
18  petition  should  not  be  granted.  But  before  the  ancillary  letters 
"e  issued,  the  surrogate  must  inquire  whether  any  debts  are  due 
om  the  ward's  estate  to  residents  of  the  State;  and  if  so,  he  must 
iquire  payment  thereof. 

^  2840.  [am'd  1889.]  Ancillary  letters  of  guardianship  are  issued 
presoribed  in  the  last  section,  without  security  and  without  an  oath 
office.  If  issued  in  a  case  provided  for  in  subdivision  one,*  of  sec- 
m  twenty-eight  hundred  and  thirty-eight,  they  aQthorize  the  person 
whom  they  are  are  issued  to  demand  and  receive  the  personal 
d|>erty,  and  the  rents  and  profits  of  the  real  property  of  the  ward, 
r  dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 
jinted  as  presoribed  in  this  article;  to  remove  them  from  the  State, 
d  to  mamtain  or  defend  any  action  or  special  proceeding  in  the 
vd's  behalf.  If  issued  in  a  case  provided  for  in  subdivision  two,  of 
ftion  twenty-eight  hundred  and  thirty-eight,  such  ancillary  letters  of 
iidianship  authorize  the  person  to  whom  they  are  issued  to  de- 
Hid  and  receive  the  personal  estate  of  the  ward,  and  to  dispose 
it  in  like  manner  as  a  guardian  of  property  appointed  as  prescribed 
Vkis  article,  and  to  maintain  any  action  in  special  proceedings  re- 
toting  such  personal  estate  in  the  ward's  behalf.  But  in  neither 
II  do  such  letters  authorize  such  ancillary  guardian  to  receive  from 
tedent  guardian,  executor,  or  administrator,  or  from  a  testamont- 
^trustee,  subject  to  the  jurisdiction  of  a  surrogate's  court,  money  or 
property  belonging  to  the  ward,  in  a  case  where  letters  have 
rimned  to  a  guardian  of  the  infant's  property,  from  a  surrogate's 
I  of  a  county  within  the  State,  upon  an  allegation  that  the  infamt 
[resident  of  that  county,  except  by  the  special  direction,  made 
I  flood  cause  shown,  of  the  surrogate's  court  from  which  the  prin- 
i  letters  were  issued,  or  unless  the  principal  letters  have  been  duly 


■1.  The  last  section  applies  to  letters  granted,  before  this 
jr  takes  effect,  by  a  surrogate's  court  of  the  State,  to  a  guardian 
_ited  by  a  court  of  another  State,  or  a  territory  of  the  United 
J,  npon  presentation  of  an  exemplified  transcript  of  tha  record  of 
9>poiiitnient. 
S^  in  the  original. 
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eSM.  StuTogste  mij  dinct  u  to  in-  upon, 

g  2842.  A  general  gu&rdiaii  of  an  infant's  property,  appointed 
rogHte'a  L-aurl,  must,  in  the  month  of  Jnnuory  of  eacli  jear,  aa  lonf 
of  the  infaDl'B  property,  or  of  Ibe  proceeiia  thereof,  remains  iiudot 
trol,  file  til  th«  inrrogale'a  court  Ibe  following  papers  : 

1.  An  inveutorj.  contaiuing  a  full  and  true  slatemeat  and  deaci 
each  article  or  item  of  peiaonnl  property  of  his  ward,  received  by  t 
hia  appoictmeot,  or  sinca  tba  filing  of  tba  taal  annual  iDTentory,  as 
requires ;  the  value  of  each  article  or  item  so  received ;  a  list  of  fh 
or  items,  remaining  in  his  bands  ;  a  Btalement  of  tbe  moniier  in 
has  disposed  of  cMdi  urtiule  or  item,  not  remaining  in  hia  hands;  t 
dc^riptioQ  of  tbe  amount  and  nature  of  each  invutment  of  moE 

a.  A  full  and  true  aicouul,  in  form  of  debt<ir  and  Creditor,  o 
receipts  aod  disbnrsetDents  of  money,  during  tbe  preceding  jear  ; 
he  mu?t  ctiarge  himself  with  anv  balance  remaiuing  in  hig  lunda, 
last  account  was  rendered,  and  must  distinctly  state  tbe  amoui 
balance  remaining  in  hig  baada,  at  tbe  cooclusion  of  tbe  year,  to  be 
to  bim  in  tbe  next  year's  account. 

g  aS43.  Witb  the  invenlor;  ap'}  account,  Gled  as  prescribed  in 
section,  must  be  filed  an  affldavJ  which  must  be  made  by  tbe  | 
nolesfl,  for  good  cause  shown  in  Ab  affidavit,  the  surrogate  pel 
same  lo  be  made  by  an  ageut  or  attorney,  who  is  cognizant  of  tl 
The  affidavit  must  atate,  in  substanoe,  tbat  the  inventory  and  acco 
tain,  to  tbe  beet  of  the  alSant  9  ktiowledge  and  belief,  a  full  and  tr 
ment  of  all  the  guardian 'a  receipts  and  disburaementii,  on  acoonnt 
vard ;  and  of  all  money  and  other  personal  property  of  tbe  wai 
have  come  to  tbe  bands  of  the  guardian,  or  have  been  received  by  I 
perwn  by  his  order  or  authority,  or  for  bis  use,  since  hia  appoint 
iino«  (be  filing  of  the  last  annual  inventor;  ajid  PcoouDt,  aa 
reqnires ;  and  of  the  value  of  all  such  property  ;  logetber  with  a 
tra*  •tatcment  and  account  pf  the  manner,  In  vhich  bs  haa  diopow 
aamu,  and  of  aH  the  property  remaining  in  hia  bands,  at  the  lioie 
the  inveoi«ry  and  account ;  and  a  full  and  true  description  of  tha 
and  nature  of  eacb  investment  lasde  by  him,  since  bia  appoiuimeot 
the  filing  of  tbe  last  annual  inventory,  and  account,  aa  tbe  case  I 
and  tbat  be  does  not  know  of  any  errot  or  omission  in  tbs  invi 
account,  to  tbe  prejudice  ot  Ibe  ward.  The  aurrosate  mnat  snnei 
of  tbia  and  the  last  section,  to  all  letters  of  guardianship  of  the  pr 
an  infant  isined  from  his  court. 
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4.  [mm*d  1881.]  In  the  mouth  of  February  of  etch  year  and  tfaere^ 
11  completed,  the  surrogate  must,  for  tiie  purposes  specified  in  the 
tion,  examine,  or  cause  to  be  examined,  under  his  direction,  all 
es  and  accounts  of  guardians  filed  since  the  first  day  of  February 
cceding  year.  The  examination  may  be  made  by  the  cleric  of  the 
i'B  court,  or  by  a  person  specially  appointed  by  the  surrogate  to 
who  must,  before  he  enters  upon  the  examination,  subscribe  and 
»re  the  surrogate,  and  file  with  the  clerk  of  the  surrogate's  court,, 
aithfuUy  to  execute  his  duties,  and  to  make  a  true  report  to  the 
t.  Where  the  surrogate  seasonably  certifies  in  writing  to  the  board 
'isors,  or  in  the  county  of  New  York,  to  the  board  of  aldermen, 
examination  required  by  this  section  cannot  be  made  by  him  or  by 

of  the  surrogate's  court,  or  by  any  clerk  employed  in  his  office 
by  the  county,  the  board  must  proyide  for  the  compensation  of  a 
>er8on  to  make  the  examination. 

5.  If  it  appears  to  the  surrogate,  upon  an  examination  made  a» 
d  in  the  last  section,  that  a  general  guardian  of  an  infant's  prop- 
ointed  by  letters  issued  from  his  court,  has  omitted  to  file  his 
Tentory  or  account,  or  the  affidavit  relating  thereto,  as  prescribed 
t  section  but  one  ;  or  if  the  surrogate  is  of  the  opinicm,  that  the 
>f  the  ward  requires  that  the  guardian  should  render  a  more  full  or 
»ry  inrentory  or  account;   the  surrogate  must  make  an  order, 

the  guardian  to  supply  the  deficiency,  and  also,  in  his  discretion, 

the  guardian  personally  to  pay  the  expense  of  serving  the  order 

Where  the  guardian  fails  to  comply  with  such  an  order,  within 

iths  after  it  is  made ;  or  where  the  surrogate  has  reason  to  believe 

cient  cause  exists  for  the  guardian^s  removal,  the  surrogate  may, 

cretion,  appoint  a  fit  and  proper  person  special  guardian  of  the 

the  purpose  of  filing  a  petition  in  his  behalf,  for  the  removal  ci 

lian,  and  prosecuting  the  necessary  proceedings  for  that  purpose. 

5.  Upon  the  petition  of  the  general  guardian  of  an  infant's  person 
ty ;  or  of  the  infant ;  or  of  any  relative  or  other  person  in  his 
he  surrogate,  upon  notice  to  such  persons,  if  any,  as  he  thinks 
notify  may  make  an  order,  directing  the  application,  by  the  guard- 
i  infant's  property,  to  the  support  and  education  of  the  infant,  of 
lUm  as  to  the  surrogate  seems  proper,  out  of  the  income  of  the 
property ;  or,  where  the  income  is  inadequate  for  that  purpose,  out 
Incipal. 

7.  [am*(J  1890.]  A  written  petition,  daly  verified,  praying  for 

)ial  settlement  of  the  account  of  a  general  gaardian  of  an  in- 

operty,  and  that  he  may  be  cited  to  attend  the  settlement 

may  be  presented  to  the  surrogate's  court,  in  either  of  the  f ol- 

ases : 

the  ward,  after  he  has  attained  his  majority. 

the  executor  or  administrator  of  a  ward,  who  has  died. 

the  guardian's  successor,  including  a  guardian  appointed  after 

rsal  of  a  decree,  appointing  the  person  so   required  to    ao- 

a  surety  in  the  official  bond  of  a  guardian  whose  letters  have 
oked ;  or  by  the  legal  representative  of  such  surety.  Citation 
lis  subdivision  must  be  directed  to  both  the  guardian  and  the . 


ig28-«8.  [mm'd  188].]  A  petilioa,  for  the  judidil  Bettleoietll 
■cmuat  of  a  geoeral  guardiaD  of  an  infont'i  pereoD,  rnxj  ba  preM 
pre>crib«d  la  the  laat  ■ection,  or  by  Clie  general  ^ardiaa  of  tba 
propertj  ;  bul  Upon  the  preseatation  iheieof,  proof  muBt  be  nilde 
snrrQgBle'a  salisfactioD,  Ibat  tbe  guardisn  so  required  lo  aeco 
received  moiiev  or  properly  of  tbe  ward,  for  which  he  baa  not  »C« 
or  ttbich  be  baa  not  paid  or  deli'i^red  to  ihe  general  gunrdisn  of  Ifag 
property  ;  and  a  guardian  of  Ibe  ealBle  onl<r  of  ■  miaor  shall  U, 
pnrpoMS  of  tbia  uhapler,  deemed  a  general  gnaidian. 

§  2849.  [ani'ii  1393].  A  guardiBti  may  preaeut  to  tbe  Ettr 
conrt  a  written  petition  duly  veriaed,  pmjiag  for  a  jadid^ 
ment  of  bia  acaonnt  imda  discbBTRe  ftom  bis  daties  and  liabil 
anTcaae  nbere  a  petition  for  a  judicial  settleEoent  of  hisaoeoi 
""■"  d  by  any  other  pereon  as  prescribed  in  either  ol 
i.  The  petitioB  must  pray  tbat  the  person  itli( 
baTa  so  preaeuted  a  petition,  nnd  also  tbe  sareties  in  his  ofGd 
of  BQcb  gnardiBii  or  tbe  legal  lepresentativsB  of  ancli  surety 
cited  to  attend  the  settlement. 

^  SSfiO.  [atn'd  1882,  ISST.J  Dponths  preaantaCion  of  a  peUtiM 
scribed  in  either  ol  the  laet  Uiree  eeetiane,  tbe  eorrogate  mna 
oitatLoa  accoidin^y.  Baetion  two  thonsaod  seten  hondred  aot 
aeTen,  aecuona  two  tboaaand  eeven  hundred  and  tbicty-three  to  I 
aand  Beren  hiiadred  and  thirty-eeven,  both  inoloHiva,  rmd  aeel 
Lboasand  aereD  hundred  and  forty-one  and  two  thonsand  SBvea 
and  facty-four  ot  tbia  act,  apply  to  a  goardiaji  aocoontuig  a^  pros 
this  article,  and  regnlato  tha  proceedings  upon  anoli  an  acoonnii 
acBonntiiig  party  most  annex  to  eteiy  acconnt  produced  and  file 
an  afBdavit,  in  the  form  preacribed  in  tbia  article  for  tba  affidavit 
neiedhylumto  hie  animal  inrentory  and  account.  A  gaMdiag 
ted  in  t^'fl  title  la  entitled  to  the  aame  compensation ^~ 


ISU.  V 


ARTICLE  THnU). 


Inl0|    ap- 


j  goaidian ;  qnoll' 


Wtacn   ninonte  «ki 


^  S851.  A  pereoD  ahalt  not  exercise,  within  the  Sut«,  u 
or  authority,  aa  guardian  of  the  person  or  property  of  an  infaiu, 
of  an  appointment  contaiued  in  the  will  of  the  infant's  falliMv 
being  a  reaidcnt  of  the  State,  and  dying  after  tbia  chapter  latEi 
nnlaijs  the  will  baa  been  duly  admitted  to  pmbale,  and  teOotlh 
proper  surrogate's  court,  and  letters  of  guardianship  have  b«en  '. 
him  thereupon  ;  or  by  rirtue  of  an  appointment  coDtained  in  a  dea 
infant's  father  or  mother,  being  a  resident  of  the  State,  execntad  I 
chapter  takes  effect,  unleis  tbe  deed  has  been  acknowledged  or  pfi 
certified,  so  as  to  entitle  it  to  be  recorded,  and  bos  been  reocndf 
oSee  tor  recording  deeds  \o  ftie  iMviia^,  in  which  the  percos  ol 

appointment  resided,  at  the  time  o^  tNie  cwaMtmti'ftiBwtA,   Wtw 

<«clairing  auch  an  apptnutinant  \> 
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death  of  the  grantor,  the  person  appointed  is  p/eflomed  to  hare 
ounced  the  appointment ;  and  if  a  guardian  is  afterwards  dnlj  appointed 
a  surrogate's  oourt,  the  presumption  is  conclusive. 

I  2862.  Where  a  will,  containing  the  appointment  of  a  guardian, 
idmitted  to  probate,  the  person  appointed  guardian  must,<  witlSn  thirty 
«  thereafter,  qualify  as  prescribed  in  section  two  thousand  five  hundred 
\  ninety-four  of  this  act ;  otherwise  he  is  deemed  to  have  renounced  the 
M^ntment.  But  the  surrogate  may  extend  the  time  so  to  qualify,  upon 
A  cause  shown,  for  not  more  than  three  months.  And  any  person  inter- 
ed  in  the  estate  may,  before  letters  of  guardianship  are  issued,  file  an 
davit  setting  forth  with  respect  to  the  guardian,  so  appointed,  any-  fact 
idi  is  made  by  law  an  objection  to  the  issuing  of  letters  testamentary  to 
encsator.  S^tions  two  thousand  six  hundred  and  thirty-six  to  two  thou- 
id  six  hundred  and  thirty-eight  of  this  act,  both  inclusive,  apply  to  such 
ilfidavit  and  to  the  proceedings  thereupon.  A  person  appointed  guard- 
1  by  will  may,  at  any  time  before  he  qualifies,  renounce  the  appointment 
«  written  instrument,  under  his  hand,  filed  in  the  surrogate's  office. 

{ 2863.  Where  a  guardian  of  an  infant's  person  or  property  has  been 
pointed  by  will  or  by  deed,  the  infant,  or  any  relative  or  other  person  in 
I  behalf,  may  present,  to  the  surrogate's  court  in  which  the  will  was 
Iritted  to  probate ;  or  to  the  surrogate's  court  of  the  county  in  which  the 
tf  was  recorded ;  a  written  petition,  duly  verified,  setting  forth,  either 
^  his  knowledge,  or  upon  his  information  and  belief,  any  fact,  respecting 
i^Qardian,  the  existence  of  which,  if  it  was  interposed  as  an  objection  to 
ning  letters  testamentary  to  a  person  named  as  executor  in  a  will,  woul^ 
■B  it  necessary  for  such  a  person  to  give  a  bond,  in  order  to  entitle  him- 
^lo letters;  and  praying  for  a  decree,  requiring  the  guardian  to  give 
Brity  for^the  performance  of  his  trust ;  and  that  he  may  be  cited  to  show 
16  why  such  a  decree  should  not  be  made.  Upon  the  presentation  of 
h  A  petition,  and  proof  of  the  facts  therein  alleged,  to  the  satisfaction  of 
•arrogate,  he  must  issue  a  citation  accordingly.  Upon  the  return  of  the 
tioD,  a  decree  requiring  the  guardian  to  give  security  may  be  made,  in 
discretion  of  the  surrogate,  in  a  case  where  a  person  so  named  as  execu- 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond ;  but 
otherwise. 

88641.  The  security  to  be  given,  as  prescribed  in  the  last  two  sections, 
( be  a  bond  to  the  same  effect,  and  in  the  same  form,  as  the  bond  of  a 
ml  gaardian,  appointed  by  the  surrogate's  court.  Each  provision  of 
diapter,  applicable  to  the  bond  of  such  a  guardian,  and  to  the  rights, 
t,  and  liabilities  of  the  parties  thereto,  or  any  of  them,  including  the 
ie  of  the  sureties,  and  the  giving  of  a  new  bond ;  applies  to  the  bond 
ven,  and  the  parties  thereto. 

1866-  Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per- 
In  bis  behalf,  the  surrogate's  court  having  jurisdiction  to  require 
Itjy  as  prescribed  in  the  last  three  sections,  may,  at  any  time,  in  the 
ition  of  the  surrogate,  make  an  order,  requiring  a  guardian,  appointed 
til  or  by  deed,  to  render  and  file  an  inventory  and  account,  in  the  same 
and  verified  in  the  same  manner  as  the  inventory  and  account 
Md  to  be  filed  annually  by  a  guardian  appointed  by  a  surrogate's  court, 
escribed  in  article  second  of  this  title.  The  order  may  also  require 
an  inrentory  and  account  to  be  filed,  in  the  month  of  January  of  each 
^I0i>eafter.  Sections  two  thousand  eight  hundred  and  forty-two  to  i^i^ 
and  ei|^ht  hundred  and  forty-Gve  ol  this  aet,  both  incVwsVvt^  vgi^Nl  ^ 
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,n  InTBnbonraBdaccount,  and  to  the  filing  thereof.  M  if  1 
__jn  appointed  by  the  mirroBaWB  court 

^  2B66.  lam'd  1801.1  The  surrogate's  court  having  Jui 
curity  may  compel  n  judicial  settleinent  at  the  account  of  a  Kuanilu  in 
by  irill  Of  by  deed.  In  any  ease  where  It  may  compel  a  judidttl  setUontd 
account  of  a  general  euardlau  :  and  the  prDCHedlDsn  to  nroeure  aietl  * 
ment  are  tlie  same  as  u  the  guardian  so  appointed  liy  will  or  hydGedll 
■  Bieneral  guardian.  ARuardlan  appointed  by  will  or  by  deed  iiiajul 
the  mrrogate's  court  a  writtfln  petttlan.  duly  verified,  praylozforajiiin 
tlement  of  hb  aocouaC.  and  a  discharge  from  Us  dntles  aiid  UkUSIHr 
case  n-bere  a  petttloti  for  a  Judicial  eeltlcmeDt  of  his  auoounc  our  Mh 
by  any  other  person  as  prescribed  In  this  article.  The  pelttlou  moat  ■ 
l£e  persoa  who  mlglit  have  eo  presented  a  petition  may  be  idted  to  uf 
aelt^nieat.  Upon  the  presentation  of  such  petition  t^  surroeaU  Baft 
oiiallon  acoordingly,  Sactloni  tiveuty-seven  hundred  and  thifiy-ttenl 
Cr-eeven  hundred  and  thlrty-eeveu.  both  iaclUEiv&  and  sections  tmi 
huodred  and  forty-one  and  twenty-seven  hundred  and  forty-roBf  Btl 
apply  to  a  guardian  accounting  as  preacribeil  In  this  artluie,  and  nnl 
prooeedings  under  Huch  an  aocouullng.  A  guardian  dCBlgluted  is  (Ml 
entitled  to  the  same  compeuastlDD  bs  a  general  guardian. 

8  2967.  A  decree,  made  upon  a  Judicial  BetUemeot  of  the  aoM 
guardian  ofipointfld  bywillorhydeed,  aa  prescribed  In  this  artlole,  or  H 
ment  iviHli-rwl  u|kjii  appeal  from,  aneli  deeree,  has  the  some  for«a,M 

§2353.  ujji.ii  ,[,,.  ,...titlaii  of  theward,  or  of  anyretallTeoroUiefti 
hiE  bi'hiilf.  rh.'  Hiirrnjiit-'i  eoort,  having  Jurisdiction  to  require  teaw 

case  n-liiTt'  11  iti-.iu.m<-iiiary  inisteBmay  be  remoisd,  as  preaorlbed  IttA 

Boribed  iu  that  tltlBfurtberemovalof  a  testamentary  truglee-  tHMns* 
Is  Issued,  opon  a  poUIion  tor  the  removal  df  such  a  Euardlan,  he  nM 
peniled  from  the  exercise  of  hia  powers  and  authority  as  if  he  hat  I 
pointed  by  the  surrogate's  court. 

§  2869.  A  guardian  appointed  by  will  or  by  deed,  may  be  aTbnvi  ( 
bis  trust,  by  the  surrogate's  com't  having  jurisdiction  to  requ^  HonrI 
him,  Tbe  proceedings  for  that  purpoue.  ai^  the  affect  of  a  decree  uai 
upon,  are  the  same  as  where  a  guardian  appointed  by  thf 
presentn  a  petlClDn,  praying  that  his  leltera  may  be  revofeeu.  n*  i 
aiijole  first  of  this  title. 

§  3860.  Where  a  mle  euardlan,  appointed  by  will  or  by  deed, 
tlie  decree  of  the  surrogate's  court,  removed  or  allowed  to  rivlBB 
may  be  appointed  by  the  same  court,  with  the  effect  prescribed  Ir 
thDueaaLl  six  hundred  and  five  of  this  act ;  unless  Bucli  a 
contravene  the  eipreea  terms  of  the  will  or  deed, 
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JURISDICTION. 


CLE      XL — Protisioms  bpeciallt  rxlatino  to  courti  ov  jumon 
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XII. — MiscxLLANEons  Provisions. 


TITLE  I. 
Jurisdidion  and  general  potoerM. 


Jiutice's  jarifidiction  must  be 
specially  conferred  bj  Nw. 

Gokeral  civil  juriBdiction. 

No  jurisdiction  in  certain  oaees. 

OoDiessioa  of  Indgment. 

AetSoiiB  by  and  against  officers, 
etc.;  and  by  execntors,  etc. 

Tavern  keepers  disqoalifled. 

Membere  or  legislature  not  com- 
pelled to  act. 


I  2868.  Justices  to  hold  coarti ;  geneiml 
powers. 

2869.  In  what  town,  etc.,  action  msat 

be  brought. 

2870.  Criminal  contempts. 
8871.  Id.;  how  ponished. 

2872.  Offender  to  be  heard. 

2873.  Record  of  conviction. 

2874.  Requisites  of  commitment. 
2B75.  Fine  to  be  paid  to  overseer  or 

superintendent  of  the  poor. 


MSlm  A  justice  of  the  peace  has  such  jurisdiction  in  civil  actions  and 
aial  proceedings,  as  is  specially  conferred  upon  him  by  statute,  and  no 

ST. 

M62m  Except  as  otherwise  prescribed  in  the  next  section,  a  justice  of 
peace  has  jurisdiction  of  the  following  civil  actions  : 
1  An  action  to  recover  damages  upon  or  for  breach  of  a  contract,  express 
Uplied,  other  than  a  promise  to  marry,  where  the  sum  claimed  does  not 
led  two  hundred  dollars. 
.  An  action  to  recover  damages  for  a  personal  injury,  or  an  injury  to 

rrty,  where  the  sum  claimed  does  not  exceed  two  hundred  dollars. 
An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred  dollars. 
L  An  action  upon  a  bond  conditioned  for  the  payment  of  money,  where 
\iam  olaimed  to  be  due  does  not  exceed  two  hundred  dollars ;  the  judg> 
Vt  to  be  rendered  for  the  sum  actually  due.  Where  the  sum  secured  by 
ihotid  ia  to  be  paid  in  instalments,  an  action  may  be  brought  for  each 
lifaDent,  as  it  becomes  due. 

L  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  the  peace. 
L  An  action  upon  a  judgment  rendered  in  a  court  of  a  justice  of  the 
M^  or  in  a  district  court  of  the  city  of  New  York,  or  in  a  justices'  court 
I  dtj,  being  a  court  not  of  record. 

f.  An  action  to  recover  one  or  more  chattels,  with  or  without  damages 
.  the  taking,  withholding,  or  detention  thereof,  where  the  value  of  the 
sttel,  or  of  all  the  chattels,  as  stated  in  the  affidavit  made  on  the  part  of 
pUuntiff,  does  not  exceed  two  hundred  dollars. 

1 2863.  lam^d  1882.]  But  a  justice  of  the  peace  cannot  take  cognizance 

I  dvU  action,  in  either  of  the  following  cases : 

.  ¥71iere  the  people  of  the  state  are  a  party,  except  for  one  or  more 

1  or  penalties  not  exceeding  two  hundred  dollars. 

i.  Where  the  title  to  real  property  comes  in  question,  as  prescribed  in 

I  third  of  this  chapter. 

1.  Where  the  action  is  to  recover  damages  for  an  assualt,  battery,  false 

(risonment,  libel,  slander,  criminal  conversation,  seduction,  or  malicioue 

sedition,  or  where  it  is  brought  under  sections  1887,  1848,  1868,  190a» 

Mt  of  this  act. 

.  Where,  in  a  matter  of  account,  the  sum  total  of  the  accounts  of  boti^ 

fciei  proved  to  the  satisfaction  of  the  justice,  exceeds  four  hnivds^^<^ 


JlTEISDICnJOS- 
S.  Vnwre  Ibe  actios  is  brought  agninst  «n  executor 


%  38C4.  A  juaiioe  ot  the  peace  has  also  juciadtctiwi  to  re 
npoii  the  eoafession  of  a  defenilant,  us  prescribed  in  title  BilOi  nl  lb 
chapter,  whera  the  ?um  confeBsed  does  not  exceed  Gie  hundred  diJlui. 

g  286G.  [am'ii  1863.]  An  soiion,  cognizable  bj  a  Justice  of  ifie  pMi 
mij  be  brought  b;  or  againat  a  corporation;  b;  oc  agaioat  a  luUiml  ptn 
in  hla  own  rlj;ht;  bj  or  against  a  toira  or  county  officer  in  his  oSoitlob 
•cter  1  or  b;  an  eiecutor,  admiaistrator,  irusiee  of  aa  eipreaa  tnui,arl 
receiver  ia  sapplemeotarjr  proceediugs. 

%  28G6.  A  justice  ot  the  peace,  who  Is  an  innhoider  or  tayern  twpiili 
tact,  has  DO  power  or  jariadictian  under  any  prorision  of  this  chapter;  H 
if  a  judgment  hn9  been  actually  rendered  by  bim,  before  be  becmitM'^ 
qualified,  he  may  give  a  transcript  thereof,  or  iasae  execution  thsr«ii|M 
■atiafy  the  judgment,  upon  paymeuC  thereof. 

%  2B67.  A  justice  of  the  pence,  who  is  a  member  of  the  HMW 

assembly,  is  not  obliged  to  take  cogniatuce  of  a  civil  action  or  tpadil ; 

p         ceediog  ;  but  be  may  take  cognizance  thereof,  in  bis  discretion. 

y  1        §  2668.  A  justice  of  the  peace  must  bold,  nithin  hie  town  or  dj 

court  for  the  trial  of  any  action  or  special  proceeding,  of  wbicb  be  hwjf 

f  1 '  T  diction,  brought  before  him.     He  must  hear,  try,  and  determine  tU  ■ 

\  ;'•  If   according  to  law  and  equity ;  aud  for  that  purpose,  nbere  apecUl  pniti 

'        i»  not  otberwise  made  by  law,  ihe  court  is  vested  with  all  (ha  bmh 

I        powera  possessed  by  tbe  Bupreme  court. 

<i^     %  2869.  An  action  must  be  brought  before  a  justice  of  >  Uwb  «r. 

'      wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining  toTCV 

r    ia  the  same  county,  except  in  one  of  Che  following  cases : 

-^        1,   Where  tbe  defendant  has  absconded  from  his  re^idenea,  It  ■ , 

brought  before  a  jusUce  of  the  tewti  or  city  in  wbicli  the  defeniUnt,! 

p«nioa  al  Ua  property,  is  at  tbe  Ume  of  the  oomnieaceDteut  at  Ibaaatli 

2,    WheretheplalntifTJsnotarealdentof  tbecountj,  or  if  tttmrat* 

or  more  plBiDtiflB,  when  all  are  nqn-reaidBnta  thereof,  ii  maj  bt  br^ 

before  Bjustlee  of  the  town  or  city  in  which  the  plBintia  or  eltbM  tf 

plaintiffs,  or  bis  attorn ey.  is  at  the  time  of  the  commence ■  -•-'■--■^ 

to  a  perBon  or  persona  not  residenta  Qf  the  same  county  aa  the  ojilBrt 
wbic%  case  the  action  must  be  brought  in  the  town  where  the  delcc&i: 
Bides,  or  in  B,ny  adjoining  town  thereto. 

5.  Where  tbe  deteodant  ia  a  non-reaident  ol  the  ooon^,  it  Wf     ■ 
brought  before  a  justice  of  the  town  or  oily,  in  which  he  is  U  '' 

4.  Where  It  U  specially  prescribed  by  law,  that  a  particular  actios  I 
be  brought  before  a  justice  of  Ihe  town,  city,  county,  or  dlatriot,  •hM 
ofFence  i*aa  committed,  or  where  property  l9  found.  A  defandial  a 
nated  in  section  two  thousand  eight  hunered  and  BBTentj-cine,  aecllM 
thousand  olght  handred  aud  eighty,  or  section  two  thousand  eiglhlbM 
■od  eighty-ane  of  thiE  act,  is  deemed,  for  the  purposes  of  tlii*  Mr'' 
resident  of  the  town  or  city  where  the  person,  to  whom  a  oopj  ot  th 
moni  ia  deUrered,  resides. 

6.  [Added  1B93].  In  any  town  adjoining  an  incoipoM^t 
no  justice  of  such  town  sLall  have  juriadiotion  othoj  M 
bronght  by  or  agaiuBt  a  resident  of  such  adjoining  city,  onlessttl 
flue  of  the  parties  to  the  action  ia  a  resident  of  sach  (own. 

§  2870.    A  justice  of  the  \i6aC6  taa^nei  W.^mrt^(or  ,  j, 
Wmpt,  a  person  gnilty  ol  eitW  oE  liue  l'i\\wB\niiitt»-. 

'      Disorderly,    coTitCmpWDUa,  ot  \i\w^M,  'Oe\«.'rvm  Vntvc 
-  ■  ■      thn  trU-lnC  nn  BClTuiii.  t\i6  len&ssnoB.ol  »  "s^SSi 


■t 
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S.  Breach  of  the  peaoe,  noise,  or  other  diaturbance,  direotl^  tending  to 

ermpt  his  official  proceedings. 

8.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution  of  his 

rful  mandate. 

Be  has  not  power  to  punish,  for  a  criminal  contempt,  in  any  other  case. 

I  2871.  Punishment  for  a  contempt,  specified  in  the  last  section,  may 
by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment  in  th« 
mty  Jail  not  exceeding  five  days,  or  both,  in  the  discretion  of  the  justice. 
here  a  person  is  committed  to  prison  for  the  non-payment  of  such  a  fine, 
must  be  discharged  at  the  expiration  of  ten  days ;  but  where  he  is  also 
nmitted  for  a  definite  time,  the  ten  days  must  be  computed  from  the 
)iration  of  the  definite  time. 

§  2872.  A  person  shHlI  not  be  punished  by  a  justice  of  the  peace,  for  a 
itempt,  until  an  opportunity  has  been  given  him  to  be  heard  in  his 
enoe.  And,  for  that  purpose,  the  justice  must  issue  a  warrant,  directed, 
lerally,  to  any  constable  of  the  county,  requiring  the  constable  to  brin^ 
offender  before  him. 

\  2873.  A  justice,  who  convicts  a  person  of  a  contempt,  must,  within  ten 
'8  after  the  conviction,  make  up,  subscribe,  and  file  in  the  county  clerk's 
oe,  a  record  thereof,  stating  therein  the  particular  circumstances  of  the 
toce«  and  the  punishment  awarded  by  him  upon  the  conviction. 

\  d874.  A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
Uonlar  circumstances  of  the  offence ;  otherwise  it  is  void. 

\  2875-  An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
^e  peace  for  a  contempt,  must,  within  ten  days  thereafter,  pay  the  money^ 
the  benefit  of  the  poor,  to  the  overseer  or  superintendent  of  the  poor  of 
toWD,  city,  or  district,  wherein  the  fine  was  imposed  ;  or,  where  there  i» 
Inch  officer,  to  the  officer  or  officers  performing  corresponding  functions 
er  another  name ;  unless  the  board  of  supervisors  has  directed  the  pay- 
it  of  fines  and  penalties  to  the  supervisor  of  the  town,  in  a  case  where 
I  authorized  by  law  so  to  do. 

TITLE  n. 
hmunencemeni  of  aeiian  ;  appearance  of  parties  ;  provinonai  remtdim. 

AsfSTCLB  1.  Commencement  of  action. 
2.  Appearance  of  parties. 
8.  Order  of  arrest. 
4.  Attachment  of  property. 
I.  Beplevin. 

ARTICLE  FIRST. 

C0MM£5CEMENT  OF  AOTION. 

VL  Action  ;  how  commenced.  panies. 

IV.  Ck>ntents  of  sammons.  $  2882.  Last  two  sections  qnalifled. 

ttu  Service  of  sommons.  2883.  Second  and  third    sommoBS  ; 

A.  Id. ;  upon  a  corporation.  effect  thereof. 

n.  Id. ;    8p«cial  prorision  relaung  2884.  Where  name  of  defendant  is  m^ 

to  railroad  corporations;  known. 

H.  Id.;   relating  to  express  com-  2885.  Betumol  sommons. 

2870>  An  action  is  commenced  before  a  justice  of  the  peace,  either  by 
iQlnntary  appearance  and  joinder  of  issue  by  the  parties,  or  by  the  ser- 
of  a  Bommons. 

2877.  The  summons  mast  be  directed,  geoerally,  to  any  constable  of 
oonnty  where  the  justice  resides  ;  and  it  must  coinm&xvd\\\rci  \o  %\xT&xDk!QA 
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the  defendunt  to  appear  before  the  justice,  at  a  pitce  BpecdEe^  D 
■naver  iho  cnniplaint  of  the  plaintiE  in  a  civil  action.  Wbere  tbe  dt 
14  accompimieil  with  an  order  to-arrest  the  defeadant.  it  moEl  it  I 
retuTDible  immediHtelT  upon  tbe  arreat  of  tbe  defeniiant,  icithui  n 
days  sfter  the  daj  when  it  w«a  issued ;  in  ererr  otber  cue,  il  i 
be  ceturnable  at  a  time  therein  specified,  not  le^  tban  eii  nor  man 
twelve  dn^H  aFter  tbe  day  when  it  was  issued. 

%  2878.  Personal  service  of  tbe  eamnione  miiat  be  made  bj  d«linn(U 
copy  thereof  to  the  defendant ;  except  where  it  ia  specially  pitseUr' 
this  cbapler  that  personal  service  ma;  be   made   bj  deficeHc);  i 
to  another  person.     Where  senice  of  a  tummoDS  is  personal,  It  BB 
made  at    least  six  dajs  before  tho  time  of  appearance  spedSed  lb 
eioept  wbere  it  is  accompanied  with  an  order  of  arrest. 

%  2319.  Where  the  defendant  to  be  served  ii  a  corporathm,  ibe 
mons  mD}'  be  peraonally  served   opon  it,  bj  delivering  a  copj  thereol  B 
olBcer  or  person,  to  whom  a  copy  of  tbe  summons  !□  an  scUoo,  bl — 

ecribed  in  sections  four  hundred  and  tbirt}'-o 

two  of  this  act;  or,  tu  any  director  or  trustee  oi   ine  eorponi 

ever  official  title  be  is  called. 

§  2880.  Where  the  detandant  to  be  aervod  ia  a  domeBtio  n 
ration,  and  no  officer  thereof  resides  in  the  county,  lo  Trhoin  a  KfJ  11 
■ummona  may  be  delivered,  aa  prescribed  ia  the  last  seotioa,  il  ~" 
persDiully  served,  by  deliceriug  a  copy  thereof  to  a  local  superinta 
repura,  freight  agent,  agent  to  sell  tlollctq,  or  station  keeper  of  th 
ration,  residing  in  the  county  ^  nnliAiA,  uL  least  thirty  days  befoM  H 
issued,  the  corporation  had  SM,  in  the  office  of  the  clerk  of  Ih««OBt 
mritten  instrumeot.  desigaating  a  person  residing  in  the  county,  iqmifl 
proceet  to  be  iraucd  by  a  justice  of  the  peace  against  it,  may  be  ssv^; 
which  cufe,  the  summons  may  be  persanaQy  served  by  delivering  *  cofg 
the  penoa  bo  desigoated. 

_  28B1.  Where  tbe  defendant  to  be  served  is  a  corporation,  UN 
partuerehlp,  or  person,  doing  business  in  the  State  aa  aa  eipresa  oa 
and  no  person  resides  in  the  county  to  whom  a  copy  of  tbe  suoKK 
be  delivered,  B3  prescribed  in  the  forego! eg  sections  of  thia  anich,  It  I 
be  peisonally  served,  by  delivering  a  copy  thereof  to  any  local  D 
agent,  agent  to  receive  freight  or  parcels,  route  agent,  or  mesaene 
defendant,  residing  in  tbe  county ;  unless,  at  least  thirty  days  befon  U' 
Itsued,  the  defendant  had  filed,  in  the  office  of  the  clerk  of  the  d — ' 
written  inatrument,  designating  a  person  residing  in  tbe  cuuntj,  opal 
pi-Qcess  to  be  issued  by  a  jostice  of  the  peace  agaiust  tbe  deteMlll|l 
be  served  ;  in  which  case,  the  Buamons  may  be  penou^y  atfiW 
delivering  a  copy  thereof  to  the  person  so  designated. 

g  2883.  Wbere  a  peraon  has  been  designated,  as  prescribed  In  ^ 
the  lust  two  sections,  and  the  designation  bus  been  revoked,  or  II  t^,  _ 
by  affidavit  or  the  return  of  tbe  constable,  .to  whom  a  summons  hu  b 
duty  delivered  for  service,  that  the  person,  designated  ia  dend,  or  ba*  <■ 
to  reside  witbin  the  county  i  or  that  ha  cannot,  after  due  diligenoe,  M  M 
within  the  county,  so  aa  to  deliver  a,  copy  of  tbe  summons  !«  ' ' 
original  summons,  or  tbe  second  or  third  summons,  issueil  as  pNi 
the  next  section,  may  be  served  as  if  the  designation  had  not  I 
Sncb  a  desiguation  raay  be  revoked  by  a  wriling,  executed  and  fl 
equired  for  vte  pat^"*'^  ^^  TOatoiut  ^)m  deaignau" 
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\,  Where  it  appears,  by  the  return  of  the  coDBtable,  to  whom  a 
has  been  duly  delivered  for  service,  that  it  was  not  served,  for 
a  second  summons  may  be  issued  by  the  same  jostice,  in  the 
>n,  within  twenty  days  after  the  first  summons  was  issued ;  and,. 
like  return  thereof,  a  third  sununons  may  be  issued,  within  twenty 
*  tlie  second  was  issued.  The  second  or  the  third  summons,  as 
may  be,  relates  back  to  the  time  when  the  first  summons  was 
cid,  with  respect  to  all  proceedings  before  actual  servioe,  the  ser- 
of  has  the  same  effect,  as  if  the  first  summons  had  been  season-, 
d.  For  the  purpose  of  issuing  a  new  summons,  as  prescribed  in 
n,  a  previous  summons  may  be  returned  upon  the  sixth,  or  any 
t  day,  before  the  return  day  thereof. 

I.  Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the  name 
idant,  that  defendant  may  be  designated  in  Uie  summons,  and  in 
process  or  proceeding  in  the  action,  by  a  fictitious  name,  or  by  so 
tis  name  as  is  known,  adding  a  description,  identifying  the  person 
The  person  so  designated  must  thereupon  be  regarded  as 
Dt  in  the  action,  and  as  sufficiently  described  therein  for  all  pur- 
^hen  his  name,  or  the  remainder  of  his  name,  becomes  known,  the 
)fore  whom  the  action  is  pending,  must  amend  the  proceedings 
ken  by  the  insertion  of  the  true  or  full  name,  in  place  of  the  fioti- 
le,  or  part  of  a  name ;  and  all  subsequent  proceedings  most  be 
er  the  name  so  inserted. 

.  A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
saiife  is  returnable,  make  and  deliver  to  the  justice  a  written 
reof,  under  his  hand,  stating  the  time  when,  and  the  manner  in 
served  it.  A  constable  who  fails  seasonably  to  serve  a  summons, 
^o  him  for  service,  must  make  a  written  return  thereof  under  his 
ing  that  it  was  not  served,  and  the  reason  why  ho  failed  to  serve 

ARTICLE  SECOND. 
Appearance  of  Parties. 

ties  may  appear  }n  person  {  9890.  Aathority    of    attorney ;    how 

r  by  attorney.  proved, 

irdian  ad  litem  for  infant  2891.  Plaintiff  to  prove  his  case, 

laintiff.  2892.  Defendant  may  offer  to  compro- 

for  infant  defendant  mise ;  proceedings  thereupon, 

en  constable,  etc.,  may  not  2893.  Justice  to  wait  one  hour. 
3t  as  attorney. 

.  A  party  to  an  action  before  a  justice  of  the  peaace,  who  is  of 
lay  appear  and  prosecute  or  defend  the  same,  in  person  or  by 
it  his  election,  unless  he  has  been  judicially  declared  to  be  incom- 
nanage  his  affairs. 

.  Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is  joined 
mmons  by,  an  infant  plaintiff,  the  justice  must  appoint  a  com- 
responsible  person,  nominated  by  the  plaintiff  or  his  general 
to  appear  as  his  guardian  for  the  purpose  of  the  action.  The 
Qsent  of  the  person  so  appointed  must  be  filed  with  the  justice, 
appointment.     The  guardian  so  appointed  is  responsible  for  the 

.  After  the  service  and  return  of  a  summons  against  an  infant 

no  other  proceeding  shall  be  taken  in  the  action,  until  a  person 

ppointed  to  appear  as  his  guardian  for  the  purpoae  ot  XYa  mMvcj*^ 


\ 
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Upon  the  nommation  of  the  defenilBDt,  the  justice  muat  appoinl  tpi 
parson  for  that  purpose.  If  tbe  defendant  does  uot  appear  upon  the  n 
of  the  summoiiB,  or  if  ho  negleuls  or  refoBes  lo  nominaw,  llie  juslice 
on  (b<9  application  of  the  plaintiff,  appoint  an;  proper  person  ns  hii  i^ 
diso.  The  written  consent  of  the  peraon,  ao  appointed,  miiat  bo  filed  ^lA, 
the  justice  before  hie  appointment.  The  guardiui  so  appoiotad  is  Da 
reapouEitile  for  eoj 

§  3889.  Subject  lo  the  proTisious  of  aoctlons  Bi«y.three  and  aiily-ftw 
of  [his  act,  an;  person,  other  than  the  eonatable  who  served  the  a 
or  the  venire,  or  the  law  partner  or  cleric  ol  the  justice,  maj  be  the 
for  B  patty  to  an  action  before  a  justice  of  the  peace. 

%  2890.  The  attorney's  autiiorit;  may  be  conferred  orallj  or  in  wriHgi; 
but  tlie  justice  shall  not  auffer  a  person  to  appear  as  an  altdruej,  udIcmS) 
authority  is  admitted  by  the  adverse  party,  or  proved   by  the  oAdtril 
oral  teetimooy  of  himself,  or  another. 

g  2891.  If  a  defendant  fails  to  aapear  and  answer,  the  plaintiS  cut 
recover  without  proving  bis  ease. 

g  S80X  Except  in  an  action  lo  recover  a  cbatlel,  the  defendaul 
upon  the  retura  of  the  aunmons  and  before  answering,  file  with  ibe  ja 
a  written  offer  to  allow  judgment  to  be  taken  against  him  for  ■  sum  ui 
apecifiod,  with  coats.     If  there  are  two  or  more  defendants,  and  the 
can  be  severed,  a  lilte  offer  may  bo  made  by  one  or  more  of  the  '  ' 
against  whom  a  separate  judgment  may  be  taken.     Tf  the  plwntJS 
upon,  before  taking  any  other  proceeding  in  the  actiou,  files  with  the 
a  written  acceptauiie  of  the  offer,  the  justice  most  render  judgment  i 
ingly.    Xf  au  aci'eptiuice  is  not  filed,  the  offer  cannot  be  given  in  et 
upon  the  trial ;  bnt,  if  the  plainiifF  fails  to  obtain  a  more  favoraUi  , 
inent,  be  cannot  recover  costs  from  the  tune  of  the  offer,  and  must  pif 
defendant's  co3T^  from  that  time. 

S  369i.  Upon  the  return  of  a  summons  duly  aeried,  the  juitict 
wait  one  hour,  after  the  time  specified  therein  for  its  return,  uotei 
partieB  SDoner  appear. 

AHTIOLE  THIRD,     , 

%  XSH.  Order  of  arrest ;  lu  whnt  cases       I  3900.  Conitabla  to  keep  defoM 

Itmay' — '  '- 

3809.  Id.:  ia  w 
S8X.  Id.;  npoc 
aw.  Id.;  ito  r 

asea.  Duty  of 


S9C».  When  plaintiff  ic 
Reluni,    When  pJaintUt  notified  sm,  EMvUege  from'arreM. 

g  2894.  At  the  time  when  the  summons  is  issued,  in  an  action  Ift 
iu  the  next  section,  the  justice  who  issues  the  summons  must,  up< 
application  of  the  plaintiCf,  and  upon  compliance  by  him  with  llie  | 
iana  of  this  article,  grant  an  order  for  the  arrest  of  the  defendant,  io' 
of  the  following  cases : 

1.  Where  the  defendant  to  be  nrresled  Is  not  a  readent  of  tba  com 

9.  Where  the  plaintiff  is  nut  a  resident  of  the  county;  or,  if  tba 
two  IT  more  plaintiffs,  where  all  are  nou-reaidents    thereof. 

I    Where  it  appears  lo  the  satisfaction  of  the  justice,  by  tbe  aflll 
Ibf  olaintiff  or  another  person,  thut  the  defendnnt  is  kbotit 
t^  count  J,  witt  iniect  not  w  rewrii  >,\«ietn. 
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mi  such  as  order  cannot  be  granted,  where  the  defendant,  agataat  whom 
applied  for,  ia  a  f enude. 

2B96*  An  order  of  arrest  sbaUt^not  be  granted,  except  where  the  aotkm 
rought  for  one  or  more  of  the  following  causes : 
.  To  recovor  a  fine  or  penalty. 

.  To  recover  damages  for  a  personal  injury,  of  which  a  justice  of  the 
oe  has  jurisdiction ;  an  injury  to  property,  including  the  wrongful  iak  • 
,  detention,  or  conversion  of  personal  property ;  misconduct  or  neglect 
iffioe,  or  in  a  professional  employment ;  fraud  ;  or  deceit  But  this  sub- 
laion  does  not  apply  to  a  claim  for  damages  in  an  action  to  recover  a 
tteL 

I.  To  recover  for  money  received,  or  to  recover  a  chattel;  where 
npears  that  the  money  was  received,  or  that  the  chattel  was  embezzled 
naudulently  misapplied,  by  a  public  officer,  or  by  an  attorney,  solicitor, 
x>Qnsellor,  or  by  an  officer  or  agent  of  a  corporation  or  banking  associa- 
1,  in  the  course  of  his  employment ;  or  by  a  factor,  agent,  broker,  or 
er  pereon  in  a  fiduciary  capacity. 

\  2896.  Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
mother  person,  that  a  sufficient  cause  of  action  exists,  against  the  defen- 
it^  and  that  the  case  is  within  the  provisions  of  the  last  two  sections,  he 
It  grant  the  order  of  arrest.  But  before  granting  it,  he  must  require  a 
tten  undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with  one 
Bore  eureties,  approved  by  the  justice,  to  the  effect  that,  if  the  defend- 
recovers  judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
irded  to  the  defendant,  and  all  damages  which  he  may  sustain  by 
Mm  of  the  arrest,  not  exceeding  the  sum  specified  in  the  undertaking, 
oh  must  be  at  least  one  hundred  dollars. 

2897.  The  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
ttached  to  the  summons.     It  must  briefly  recite  the  ground  of  arrest ; 

it  must  direct  the  constable,  who  serves  the  summons,  to  arrest  the 
aidant ;  to  bring  him  forthwith  before  the  justice ;  and  to  notify  the 
Qtiff  of  the  arrest,  if  be  can  do  so  with  reasonable  diligence. 

2898.  The  constable  must,  at  the  time  of  serving  the  summons, 
mte  the  order  of  arrest,  by  arresting  the  defendant,  and  taking  him 
hwith  before  the  justice.  If  the  justice  is  absent,  or  unable  to  try  the 
XDu  the  constable  must  fortvirith  take  the  defendant  before  another  jus- 
of  the  same  town  or  city ;  who  must  take  cognizance  of  the  action,  and 
leed  therein,  as  if  the  summons  had  been  issued,  and  the  order  of  arrest 
been  granted,  by  him. 

2899.  The  constable,  executing  the  order  of  arrest,  must  forthwith 
rer  te  the  justice  the  order,  and  a  written  return  thereto,  under  his  band, 
Ing  the  manner  in  which  be  has  executed  it,  and  either  that  he  has 
led  the  plaintiff,  or  that  he  could  not  do  so,  with  reasonable  diligence, 
e  returns  that  he  has  notified  the  plaintiff,  the  latter  must  appear  within 
lionr  after  the  defendant  is  brought  before  the  justice ;  otherwise  judg- 
%  of  nonsuit  must  be  rendered  against  him. 

,2900.  The  constable  executing  the  order,  or  another  constable,  by 
Btion  of  the  justice,  must  keep  the  defendant  in  custody,  until  be  is 
l^rged  by  the  order  of  the  justice,  or  judgment  is  rendered  in  his  favor ; 
|]ie  detention  shall  not,  in  any  case,  exceed  twelve  hours  from  the  time 
n   the  defendant  is  brought  before  the  justice ;  unleea,  nv^vcv  >XmX 
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i^  Usued,  or  the  trial  of  tbe  actioa  is  commenced,  or  vi 
eittier  U  delayed  with  Ibe  eipreas  assent  of  the  liefendaat 

g  3901.  A  defendant,  aireated  as  ptsBcribed  id  This  article,  dm^,  iM 
DOttce,  upon  tho  ap[iwntii<!e  o{  tbe  plaintiff  before  tbe  jastioe,  or  ■!  i 
time  atterwnrds  before  judgment,  apon  two  dajs'  notice  given  persoiwD; 
tbe  plundS,  or  to  his  agent  or  nltorne;  wbo  appeared  for  him  befon 
iuitice,  apply  to  the  justice  for  an  order,  dlacbarging  him  from  (ha  air 
Tbe  application  muj  be  founded  upon  tbe  papen  upon  wbicb  tbe  orte  . 
aireU  troa  granted,  and  upon  tbe  complaint,  it  it  bas  been  made.  TtnlM 
,  tice  must  grant  tbe  application,  where  it  appears  that  the  case  is  notmk 
(be  pravisloua  of  sections  liro  tboo^and  eight  hundred  aud  ninetj-fdW  ol 
tiro  thousand  eight  hundred  and  niuety-Gie  of  this  net.  The  ju£ti« 
bIbo.  upon  tbe  defendant's  appUcatioo,  grant  an  order  drschBrgtng  bin 
arrest,  if  the  plaintiff  fails  to  take  ont,  from  the  justice,  an  execatitni  . 
a  judgment  in  his  favor,  before  the  eiplratloD  of  one  boar  after  iM 
entitled  tbereto. 

g  2902.  The  diei^bargc  of  tbe  defendant  from  arrest,  beroi 
UB  prescribed  in  tbe  lost  section,  or  la  section  two  thousand  nine  ui 
ami  aiity-tbrea  of  this  act,  does  not  affect  the  jurisdiction  of  ihB_ 
ovet  the  itctiuu,  whieb  must  proceed,  aa  if  it  had  been  commeoiiad  Inl 
ordinary  maonur.     His  discbarge  from  arrest,  after  judgmeot, 
in  tbe  last  section,  does  not  affeM  tbe ~ 


I 


g  2903.  Where  an  order  of  arrest  bas  been  granted  and  executed,  h 
oaie  gpecified  in  subdivision  third  of  section  two  tbouaani)  eight  iaai 
and  ninty-Svc  of  this  act,  the  plaintiff  caimot  recover  upon  s  defauki 
tbe  defendsnt  ia  enljtied  to  judgment  upon  a  trial,  unless  the  plnl 
establiBhes  all  the  msttora  of  fact,  which  are  required,  bj  that  subdJTi^^^ 
tu  entitle  him  to  an  order  of  arrest. 

g  3904.  This  article  does  not  n bridge  or  otbrnrise  affect  a  privilegsti 
arrest  given  by  law,  or  a  right  of  action  for  the  breach  thereof.  A| 
ileged  person  is  entitled  to  be  dishsrged  from  srrest.  by  tbe  order  Ol 
justice  before  whom  be  is  brought,  upon  proof,  by  affidavit,  of  ib«  ft 
entitling  him  to  a  discharge;  or  he  may  apply  for  aud  obtain  an  orda 
bia  discharge,  aa  prescribed  in  section  five  hundred  and  elx^-fm 
this  act. 

ARTICLE  FOURTH. 
Attacbusnt  or  Pbofirh. 

I  S905.  In  what  actioni,  wBtraat  at  at-        |  SS13.  ClBlm  bv   third  penon;  ! 
tachment  maj  bo  Grantod.  and  deliverr  tbereopok 

SUM.  WtiBi  murl  be  staowu  to  procurD  S913.  Action  upoo  bond. 


»tlT.  WarT«m  ;    ton 
09(8.  UnderUldDg. 


Whoa  defcadant  ma*  a 
bona.  ^^ 

191G.  Betuni  <if  warrant. 
WIS.  Uoiiou  to  vBcatc  or  mi 

aan.  Effect  of  vacating  war 
Sftia.  Proceed  Ion  when  snn 
peraonauj  terved. 

§  2906.  In  au  action  brought  before  a  justice  of  tbe  peace  a  wi 
attachment  against  the  prapei'ty  of  one  or  more  defendants  must  ht 
upon  the  applicstioD  of  tbe  plaintiff,  as  prescribed  in  this  article,  wi 

aclJOD  is  brought  upon  &  iodgmei^V,  i      -  * 

hliowing  causes : 


article,  wiiMH| 
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1.  Breach  ot  a  contract,  express  or  implied, 
i.  Wrragful  oonTerBioii  of  personal  property. 

S.  Any  other  injury  to  personal  property,  in  conseqaence  of  uegUgenci^ 
uidy  or  other  misconduct. 

§  3906.  To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
fldavit,  to  the  satisfaction  of  the  justice  as  follows : 
1.  That  A  sufficient  cause  of  action  exists  against  the  defendant,  to 
eoTer  damages  for  one  or  more  of  .the  causes  specified  in  the  last  section. 
'  the  action  is  upon  a  judgment,  or  to  recoTcr  for  breach  of  a  contract, 
tt  aflSdavit  must  show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated 
Herein,  over  and  above  all  counterclaims  known  to  him. 
%  That  the  defendant  is  either  a  foreign  corporation ;  or  not  a  resident 

*  the  State :  or,  if  the  defendant  is  a  natural  person,  and  a  resident  of  the 
;ate,  that  he  has  departed,  or  is  about  to  depart,  from  the  county  where 
» last  resided,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service 

*  a  summons,  or  keeps  himself  concealed,  with  the  like  intent ;  or  if  the 
kfendant  is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
moved,  or  is  about  to  remove,  property  from  the  county  where  the  def end- 
it  being  a  natural  person  last  resided,  or,  being  a  corporation,  last  kept 
i  principal  office,  or  from  the  county  in  which  the  action  is  brought,  with 
tent  to  defraud  his  or  its  creditors,  or  has  assigned,  disposed  of,  or 
ereted,  or  is  about  to  assign,  dispose  of,  or  secrete,  property,  with  the 
Ee  intent ;  or  that  the  defendant,  being  a  natural  person  of  full  age,  and 
Msident  of  the  State,  has  been  continuously  without  the  United  States  for 
e  space  of  six  months  or  more,  immediately  before  the  application,  and 
bher  that  he  has  not  made  a  designation  of  a  person,  upon  whom  to  serve 
■nmmons  in  his  behalf,  as  prescribed  in  section  four  hundred  and  thirty 

this  act,  or  that  service  upon  the  person  so  designated  cannot  be  made, 

th  due  diligence,  in  the  county  where  the  person  making  the  designation 

Bides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant  is  granted. 

^  2907.  The  warrant  must  be  granted  by  the  Justice  who  issues  the 
mnions,  at  the  time  when  the  summons  is  issued ;  and  it  must  be  indorsed 
BTBupon,  or  annexed  thereto.  It  must  be  subscribed  by  the  justice,  and 
Mt  briefly  recite  the  ground  of  the  attachment.  It  must  require  the  con- 
ible,  to  whom  the  summons  is  delivered,  to  attach,  on  or  before  a  day 
dd&ed  therein,  which  must  be  at  least  six  days  before  the  return  day  of 
9  Bommons,  and  safely  to  keep,  as  much  of  the  defendant's  goods  and 
sttols,  within  his  county,  as  will  satisfy  the  plaintiff's  demand,  with  the 
Its  and  expenses,  and  to  make  return  of  his  proceedings  thereon  to  the 
itice,  at  the  time  when  the  summons  is  returnable.  The  amount  of  the 
iintiff*8  demand  must  be  specified  in  the  warrant,  as  stated  in  the 
Idavit. 

§2908.  Before  g^j^^nting  the  warrant,  the  justice  must  require  a  written 
ertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with  one  or  more 
reiies,  approved  by  the  justice,  to  the  effect  that,  if  the  defendant 
x>Ter8  judgment,  or  the  warrant  of  attachment  is  vacated,  the  plaintiff 
U  pay  all  costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
dch  he  may  sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
■cified  in  the  undertaking,  which  must  be  at  least  two  hundred  dollars ; 
d  that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  defendant  all 
m^  received  by  him  from  property  taken  by  virtue  of  the  warrant  of 
■chment,  or  upon  any  bond  given  therefor,  over  and  above  the  fooaiviVEiX.  q\ 
a  }«d|^ent,  and  interest  thereupon. 
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g  3909.  The  constable,  to  nhom  the  w 
must  eiecale  it  b.l  teaat  six  dnjs  befars  the  return  dty 
l*Tf  ing  apoa  and  taking  into  bis  custodf  w  much  of  tbe  goods  mad  du 
of  the  defendaut,  out  exempt  from  \eij  iind  sale  b;  Tirtue  of  ui  eien 
including  monej  and  buak-uutes,  vCvh  be  finds  nitbiu  bis  county,  u 
satisfy  tbe  plaintiff's  demand,  witb  the  coats  sud  eipenBea.  He  mu«  a 
keep  tbe  proporty  attnubed,  to  be  diapoaed  of  aa  prescnbed  in  this  an 
and  muBt  immediately  make  an  invenlpry  thereof,  stating  Lhereiu  ttie 
mated  value  of  eaoh  il«m  or  article. 

g  2910.  The  caostable  mnat,  immediately  after  making  the  inTHi 
ud  at  least  six  days  before  the  return  day  of  the  snmmomi,  serrs  Iha  I 
mona,  together  with  the  varrunt  of  attBcbment  and  inventory,  apM 
derendanl,  by  delivering  to  him  personally  a  ™py  of  ciicli,  if  he  eta^ 
reasonable  diligence,  be  footid  vithin  the  county;  or,  if  he  uaaaol  N 
fooadiby  leaving  a  copy  of  eaoh,  cerliBed  by  the  conatiile,  at  tbe1ul| 
of  residence  of  the  defenduut  in  tbe  county,  nith  a  person  of  suiuUt 
tad  diHoretlon  ;  or,  if  such  a  person  cannot  be  found  there,  by  pailiDg: 
the  outer  door,  and  also  depositing  another  copy  in  the  nearest  posi-ol 
inclosed  in  a  sealed  post-paid  wrapper,  direuled  to  the  defendant  tl 
residence  ;  or,  if  the  defendant  has  no  place  of  residence  in  the  ooonq 
delivering  it  to  tbe  person  in  whose  possession  tbe  property  attaela 

g  2911.  Tbe  defendant,  or  his  attorney  or  agent  in  bis  behalf  at 
«ny  lime  before  judgment  is  rendered  in  the  action,  execute  and  delin 
tbe  constable  ua  undertaking,  to  tbe  plaintilt,  in  a  sum  specified  tbettl 
least  twice  the  value  of  the  property  attached,  as  stated  in  the  inTW 
with  one  or  more  sureties,  approved  by  tbe  constable,  or  by  the  jusM 
iasued  the  warrant ;  and  to  the  effect  that,  if  jadgmeat  is  rendered  «f 
the  defendant,  and  an  execution  is  issuej  iWcupon,  irilhin  six  M 
after  the  giving  of  tbe  undertaking,  the  pmpmtj  Klaobed  shall  be  prod 
to  satisfy  the  execution.  Thereupon  tbe  conlttble  must  re-deliver  Uhj 
erij  la  the  defendant. 

§  3912.  If  a  person,  not  a  party  to  the  action,  claims  any  prg| 
attached,  which  is  not  reclaimed  by  the  defendant,  aa  prescribed  in  ihi 
section,  be  may,  at  any  llrae  after  the  seizure,  and  before  eiBonM 
issued  upon  a  judgment  rendered  in  the  action,  execute  and  file  will 
juBtice,  a  bond  to  the  plaintiff,  with  one  or  more  Buretiaa,  apprnvedk 
constable  or  by  the  justice ;  in  a  penalty  at  least  twice  the  vali|«a 
property  claimed;  and  conditioned  that,  in  an  action  upon  the  bondil 
commenced  within  three  months  thereafter,  the  claimant  itill  eaiablU 
he  was  the  general  owner  of  tbe  property  oleimed,  at  the  lime  # 
seixure ;  or,  if  he  fails  bo  to  do,  that  he  will'  pay  to  tbe  plaintiff  tbti 
thereof,  with  intereel.  The  constable  must  thereupon  deliver  the  pre| 
olained  to  the  claimant.  * 

g  2913.  A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  ^ 
prescribed  in  tbe  last  section,  must  award  to  him  the  value  of  the  pn4 
seised  and  delivered  to  the  claimant,  with  interest  thereupon  from  iW 
of  tha  delivery.  IS  the  amount  bo  recovered  exceeds  the  amoniil,i 
the  plaintiff  recovers,  In  the  uutiou  in  which  the  warrant  of  attachtM 
iuQed,  be  is  liable  to  the  defendant  in  that  actioa  for  the  exeea*.      j 

§  3914.  If  the  wumAoi  aUjac^unutt  Is  VMHted  or  annulled,  tlwM 
w:l.iua,  u^ti  \'B«  i]RfBainKAn&  '-a  the  bit  H 
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MUS  in  his  own  name,  in  the  same  manner  and  with  the  like  effect,  as  tile 
■Intiff  might  have  done,  if  the  warrant  had  remained  in  full  force. 

%  2916.  The  constable  executing  the  warrant  of  attachment  must,  at 
A  time  when  and  place  where  it  is  returnable,  make  a  return  thereto^ 
ider  his  hand,  stating  all  his  proceedings  thereupon.  He  must  delirer  to 
to  justice,  with  the  return,  each  bond  or  undertaking  delirered  to  him, 
itouant  to  any  of  the  foregoing  provisions  of  this  article,  and  a  certified 
ypy  of  the  inventory  of  the  property  attached.  The  return  must  state  tht 
lumer  in  which  the  warrant  and  inventory  were  served,  and,  if  they  were 
ured  otherwise  than  by  delivering  a  copy  thereof  to  the  defendant  per- 
mslly,  the  reason  therefor,  and  the  name  of  the  person  to  whom  the  copy 
•s  deliTered,  unless  his  name  is  unknown  to  the  constable ;  in  which  case, 
M  return  must  describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

§  2916.  A  defendant,  whose  property  has  been  attached,  may,  upon  the 
itom  of  the  summons,  apply  to  the  justice,  who  issued  the  warrant  of 
itaclwient,  to  vacate  or  modify  it,  or  to  increase  the  plaintilTs  security. 
idi  an  application  may  be  founded  upon  the  papers  upon  which  the  war* 
mt  was  granted ;  or  upon  proof,  by  affidavit,  on  the  part  of  the  defend- 
it ;  or  upon  both.  If  it  is  founded  upon  proof  on  the  part  of  the  def end- 
it,  it  may  be  opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the 
aintiff,  tending  to  sustain  aiy  ground  for  the  attachment,  recited  in  the 
ftrrant,  but  no  other.  The  justice  may,  upon  the  return  of  the  sum- 
ODS,  or  at  any  other  time  to  which  the  action  is  adjourned,  vacate  the 
Arrant  of  attachment  upon  his  own  motion,  if  he  deems  the  papers,  upon 
bioh  it  was  granted,  insufficient  to  authorize  it. 

^  2917.  Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
^tlon  of  the  justice  to  hear  and  determine  the  action,  where  the  defend- 
%  has  appeared  generally  in  the  action ;  or  where  the  summons  was  per- 
nally  served  upon  him ;  or  where  judgment  may  be  taken  against  him,  as 
lug  indebted  jointly  with  another  defendant,  who  has  been  thus  sum- 
Mied  or  has  thus  appeared.  In  every  other  case,  the  justice,  who  vacates 
Mrrant  of  attachment  against  the  property  of  a  defendant,  must  dismiss 
fe  action  as  to  him. 

B  2918.  Where  the  defendant  has  not  appeared,  and  the  summons  has 
JE  been  personally  served  upon  him,  and  property  of  the  defendant  hai 
tin  duly  attached  by  virtue  of  a  warrant,  which  has  not  been  vacated,  the 
■tioe  must  proceed  to  hear  and  determine  the  action ;  but,  in  an  action 
baequently  brought,  the  judgment  is  only  presumptive  evidence  of 
itbtedness,  and  the  defendant  is  not  barired  from'  any  counterclaim 
bfaiAt  the  plaintiff.  The  execution,  issued  upon  a  judgment  so  rendered, 
|0t  require  the  constable  to  satisfy  it  out  of  the  property  so  attached, 
llMNit  containing  a  direction  to  satisfy  it  out  of  any  other  property. 

ARTICLE  FIFTH- 
RiPLBmi. 

When  action  for  a  chattel  may  ties :  proceedings  theraoa. 

be  brought.  {  2925.  Defenoant  may  reclaim  cliattal ; 
Plaintiff  may  procure  replevin ;  proceedings  thereon. 

affidavit  and  undertaking.  2936.  JaBtiUcaUou  of  soreties. 

Requisition.  2927.  When  and  to  whom  coBftable 

Id.;  how  executed.    Service  of  must  deliver  chattel. 

ranmiODB,  etc.  2828.  Penalty  for  wtoi^  ^«\V<«ti  V} 
Rf  turn  of  constable.  constable. 

D^fmnaant  muy  except  to  nn  90>9.  Claim  ot  UUe  b-y  \;b.\T4' 


r  - 


^ 

b 


tMJ.  IWmidiiit  m«j  detnind   Jndg-  gMS,  Proceedlnas  ihm  hob 

BiwiKot  retnm.  pcreonillj  F«ied. 

mi.  FruuwdlDgB  in  thi  acilnn  ^  >c-  £933.  V/hea  Ktian   not  *■ 

tidn  upon  tiiidErtHking.  /ailora  to  replerj. 

§  2919.  An  action  to  rwover  a  uluCtet,  with  or  without  ilunigM  fat 
the  wrongful  uking,  withholding,  or  detention  ther«or.  can  be  bnnighl 
before  ■  justice  of  the  petce  of  the  couaC;  io  which  the  cbittel  is  foand,  <a 
■  case,  >Dd  Bubjeot  to  the  qualifloatiunB,  specified  in  sections  1668,  I 
KBl,  and  1692,  and  nnbdiTieion  seventh  of  lection  2S62  of  tbiB  act 

%.  2920.  The  plaintiff  mny,  iit  the  time  when  the  summons  is  ia 
but  not  s/terwarda,  require  the  chattel  14>  be  replevied,  afi  prescribed  In  VA 
article.  For  thst  purpose,  he  must  delirer  to  the  juslice  an  affidiTJI  ml 
an  undertaking,  simiJar,  in  all  respects,  to  the  affidavit  and  UDiIerttfciri 
required  ts  be  delivered  to  a  sbenff,  as  preacrlbed  iu  sections  I6SS,  }Wl, 
169S,aii4  1713  of  this  act;  exaepC  that  the  aureties  ia  the  underlaUlf 
must  be  approved  by  the  juatice. 

g  2921.  Cpeu  receiving  the  affidavit  and  undertaking,  the  juslice  nuiA 
iDOorH  upon  or  attach  to  the  affidavit  a  written  requisition,  subscribed  bj 
him,  requiring  the  constable,  to  whom  the  summons  ia  delivered,  to  replc; 
the  properlj  described  in  the  affidavit,  ou  ur  before  a  day  »peuitied  intbl 
requisition,  which  must  be  at  least  sii  daja  before  the  return  day  at  tl* 
eummooa.  The  affidavit  and  requisition  must  be  delivered  to  the  CODSUM 
with  the  BummoHs. 

g  2922.  The  coDSiable  must  execute  the  requisition,  as  a  abaril  li 
required  to  eiecute  a  requiaitioo,  in  an  action  brought  to  recover  a  chiml, 
as  presi;ribed  ia  sections  ITOO,  1701.  and  1702  of  this  act!  except  thlltt 
nuBt  serve  the  sumoions,  affidavit,  and  requisition,  wicbia  the  tine  udli 
the  manner  preecribed,  bv  sectiou  2910  of  this  act,  for  the  service  of  an) 
mons,  warrant  af  attachment,  and  inventory. 

%  2923.  The  conauble  must,  on  or  before  the  returu  da)'  of  the  M 
mens,  make  a  return  to  the  reqoiaitlon,  under  bis  hand,  stating  all  hi)  pi 
ceedingB  thereupon;  and  Sle  it,  with  the  affidavit  and  requisition,  villi  lb 
Justice.  The  return  must  aute  the  manner  in  which  the  summoDS,  itr 
davit,  and  requisition  were  served  ;  and,  if  tbev  were  served  othenriw  tW 
by  delivering  the  requisite  copies  to  the  defendant  peraonaliy,  the  W 
therefor,  and  the  name  of  the  person  to  whom  the  copies  were  deli*l 
unleis  his  name  is  unknown  to  the  constable;  in  which  case,  the  n 
must  describe  him  so  as  to  identify  bins,  as  nearly  ob  may  »e. 

g  2924.  At  any'time  after  die  chattel  has  been  replevied,  and  al  M 
two  days  l»ef  ore  the  return  day  of  the  summons,  the  defendant,  uolW^H 
requires  a  return  of  the  chattel,  may  serve  upon  the  plainliff,  or  uj      "^ 
oonstable,  a  written  uotieo  that  he  eicepta  to  the  plaintiffs  sumliM. 
wise  he  is  deemed  to  have  waived  ull  objections  to  them.     If  audi : 
is  nerved,  the  sureties  must  justify  upon  the  return  of  the  sumiDoin  ; 
plaintiff  most  then  give  a  new  undertaking  to  the  same  effect  as  tbei 
undertaking,  with  other  sureties,  who  must  then  appear  and  justify 
the  jnsiioe^ 

§  292S.  At  any  tune  before  the  return  day  of  the  sumnitni 
detendanl  may,  if  be  does  not  except  to  the  plaintiff's  eantlei, 
upon  the  juslice  a  notite  that  he  requires  the  return  of  the  chattol  r«pl 
IPJlh  the  notice  he  must  MiiDi  to  the  justice  an  affidavit  an4  ai 
ukmg,  eimilar,  in  all  reapeota,  wi  tftwc  leoyflTtiviXi*  i " 
m^*^  reaniring  a  retnm  ot  a  c\ioii,e\,'w  ^mimiA\*&'^i 
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ran  hundred  and  four  and  one  thousand  seven  hundred  and  twelve  of 
b  act,  omitting  the  provision  in  the  undertaking,  **  or  if  the  action  abates 
WHtqnence  of  the  defendant's  death."  The  sureties  in  the  undertaking 
iK  JoBtiiy  before  the  justice  upon  the  return  of  the  summons.  If  the 
knff  has  stated  separately  in  his  afiSdavit  the  value  of  one  or  more  chat- 
kor  claaaeB  of  chattels,  as  prescribed  in  section  one  thousand  six  hundred 
l|BiD6tj-fleven  of  this  act,  the  defendant  may  require  a  delivery  of  part 
|lhi  property  replevied,  as  prescribed  in  that  section. 

1 2926.  Except  as  otherwise  expressly  prescribed  in  this  article,  the 
and  qualifications  of  the  sureties,  and  the  allowance  of  the 
Eing,  upon  a  justification  pursuant  to  either  of  the  last  two  sections, 
ibe  the  same  as  upon  a  justification  of  bail,  as  prescribed  in  sections 
i  hundred  and  seventy-nine,  five  hundred  and  eighty,  and  five  hundred 
lfli|^ty-one  of  this  act,  substituting  the  justice  for  the  judge ;  but  after 
'  Jlowance,  the  undertaking  must  be  filed  with  the  justice.    The  con- 
is  thereupon  exonerated  from  liability. 

|4M7.  If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 

HnB  return  of  the  chattel,  within  the  time  prescribed  for  that  pur- 

};  or  if  he  fails  to  procure  the  allowance  of  his  undertaking ;  or  if  the 

after  the  defendant  has  excepted  to  his  sureties,  duly  procures  the 

of  his  undertaking,  the  constable  must,  except  in  the  case  speci- 

In  the  next  section  but  one,  inmiediately  deliver  the  chattel  to  the 

If  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 

[to  procure  the  allowance  of  his  undertaking ;  or  if  the  defendant,  after 

required  the  return  of  the  chattel,  procures  the  allowance  of  his 

the  constable  must  immediately  deliver  the  chattel  to  the 

§  fl§88*  A  constable  who  delivers  to  either  party,  without  the  c^sent 
[^  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the  last 
•r,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the  action, 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars ;  and  is  also 
to  him  for  all  damages  which  he  sustains  thereby. 

K  The  provisions,  regulating  the  proceedings,  where  a  person,  not 

,-  olaims  property  which  has  been  replevied,  and  the  rights  of  such  a 

mnd  of  the  sheriff,  as  prescribed  in  sections  one  thousand  seven 

and  nine,  one  thousand  seven  hundred  and  ten,  one  thousand 

hnndred  and  eleven,  and  one  thousand  seven  hundred  and  twelve  of 

apply  to  a  like  case  in  an  action,  brought  as  prescribed  in  this 

^^abotitnting  the  constable  for  the  sheriff ;  except  that  service  of  a 

and  of  a  copy  of  the  claimant's  affidavit,  upon  the  plaintiffs  attorney, 

in  section  one  thousand  seven  hundred  and  nine,  must  be 

i^ithor  upon  the  plaintiff  personally,  or  upon  the  attorney  who  appears 

before  the  justice  ;  and  that  the  sum  specified  in  the  undertaking, 

the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case,  three 

dollars. 

29301  Where  a  chattel  has  been  replevi<%d,  and  the  defendant  has  not 
pdied  tke  return  thereof,  pending  the  action,  as  prescribed  in  the  forego- 
l^ieoHflM  of  this  article,  he  may,  in  his  answer,  demand  judgment  for 
irCeCuB  thereof,  either  with  or  without  damages  for  the  takln^^  'n\\.Vv\yc:\'\- 
L  «r  dstsntion. 

EijMt    Section  1S8S,  section  1131^  excluding  subdWiaioii  fiT«X  \\i«col^ 
fmttktaM  1722,    1726,    1730,    1732,    1738,    1734,   and  1*1^^    ol  ^>» 
ttttmtttmg  the  oonatahle  for  the  sheriff,  apply  to  tVie  i^TO^ioei^ 
iamaehim  in  a  Justice's  court  to  recover  a  cbiaiUeV,  «si9l  \*>  ^ 

'''^^L-ff^^^^^  "^  ^  undertaking  givoii  tkexem,  6»fi« 
lBe8peomllyT>reBcrih^^  ir.  this  cliautef . 
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&  3932.  Where  the  defendnnt  does  not  nppeai,  and  tlie  xni 
hfta  not  been  peraoniilly  aerTed  upon  liiin,  nnA  a  ohattel,  or  pi 
chiittel,  to  iMiCover  which  the  notion  is  brought,  has  been  rep 
and  the  prooeedings  thereniion  lia^e  been  dnly  token,  as  pra 
in  this  ttrtiole;  thejuBtice  must  proceed  to  hear  and  detenu 
action,  with  reapeot  to  that  chattel  or  part  of  a  chattel;  or 
action  is  brought  to  recover  two  or  more  chattels,  with  rea 
those  which  have  been  replevied;  in  lil^e  manner  and  with  lik( 
as  if  the  anmmoiiB  had  been  peraonatl;  aerved. 

J  2933.  Where  the  aummonHhaa  been  personally  Borredn] 
endant,  or  where  he  appears,  the  justice  muat  proceed  to  ll 
determine  the  action,  although  the  plaintiff  has  not  reqnii 
chattel  to  be  replevied]  or  the  conatable  has  not  boea  abl< 
plevy  it. 

TITLE  in. 
Pleadings  ,■  inflvding  eounlerclaiTiM,  and  proceedings  itpnn  anSatt 
S  39.M.  Wlien  iBBUe  to  be  joluod.  i  2948.  The  Jas^  acction  quail 

2935.  PiKBilinsB.  2MB.  Judgmeut      upon      I 

iMff!  Wlmtcaii&EBot  action  may  be  SBSO.  Judgmeut  whenacoo 


UBSB 

Demurer. 

£9Ci 

UndBrtaking  chareup 

mo 

QoQcral  rules  of  pleaciiuB. 

3053 

In  what  court  newl. 

aMi 

Accoiuit,  or    luBtruinHiit    tor 

When  a«tEn  ixidn^  ji 

payment  of  money. 

aBM 

ana. 

Ooorc  may  require  llema  to  be 

bo  discontinued. 

eshibilid.^ 

3E156 

EffwtQffftllnralog)* 

wts 

re|;anicd. 

Whe^Utie  cornea  In 

2M4 

ooplaintilTBOwua 

HeadlUKH  in  new  actk 

dertaltiug    beTora 

l»4f 

CounterelalmB. 

2057 

SMT 

mal>arty.            ' 
Consequence    of    neglect    tt) 

2068 

An"war'Sr&e''lSt< 

eouotorcMm. 

§  2934.  iam'd  1893] .  At  the  place  and  within  one  ionr  a 
time  specified  in  the  Hnntmons  fortho  return  thereof;  or,  vl 
order  of  arrest  is  granted  and  executed,  within  twelve  hours  K 
defsBdantis  bron|;h.t  before  the  iustice;  or,  where  no  sutamoi 
sued,  at  the  time  when  the  parties  voltmtaril;  appear  to  join 
the  pleadings  of  the  parties  must  be  made  and  isaue  must  be 
Where  both  parties  appear  npoa  the  return  of  the  summons,  ai 
must  be  joined  before  an  ad journmec t  is  had,  except  when  the  i 
antrefusesot  neglecta  to  plead.  Where anissue  oflact  or  ani 
law  is  joined  in  a  justice's  court,  or  before  a  justice  of  the  paact 
city  of  Brooklyn,  or  in  any  of  the  towns  in  the  county  of  K; 
which  the  judgment  demanded  by  either  party  in  his  pleadii 
oeeds  the  aum  of  one  hundred  dollars;  or,  when  in  an  aotion  to 
a  chattel  or  chattels,  the  value  of  which  as  fixed  by  either  part 
pleadings  or  affidavits  exceeds  one  hundred  dollars,  the  del 
may,  after  issue  joined  and  before  an  adjonmiaent  ia  graDtednj 
application,  apply  to  the  justice  before  whom  the  action  ta  I 
for  an  order  removing  the  action  into  the  county  court  of  tha 
of  Kings.  Such  an  order  must  be  granted  upon  the  defrndai 
with  the  justice  an  undertaking  in  a  sum  fiiedby  the  jnalice, 
ceeding  t  wiM  the  amoTmt  ul  the  damages  claimed  or  twice  Ui 
of  the  chattel  m  of  oU  Ibe  chat\,e\a  dKime&^^a  stated  in  the  pli 
ornffidftvitft,  with  oneotmoxB  ByaetvBSiWgp.'mei  Xss'fiMt.^'ai 
the  effect  thftttbe  deieuaaint\i\'iliB^\*>'i^i.*s'^ai^'Qffl.*«>»iwm 
judgment,  including  coats, ttia.'^™'^^^''^!!''^*'^^'**:; 
I  wnnty  wMwbiiitiifttwUjwaaoMino''*^    ^wm-'J^ViajH 
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ig  of  the  order  the  coxmty  court  of  Kings  oonnty  has  cognizance  of 
16  action,  and  the  same  shall  be  tried  and  determined  by  said  conning 
>iirt  as  if  originally  brought  therein.  The  justice  mnst  forthwith 
eliyer  to  the  clerk  of  the  connty  coort  all  processes,  pleadings  and 
^er  papers  in  the  action,  which, mnst  be  filed,  entered  or  recorded, 
i  the  case  requires,  in  the  latter  office.  Costs  in  an  action  so  re- 
loyed  shsJl  be  the  same  as  in  an  original  action  oommeuced  in  said 
)unty  oourt. 
§  2085.  The  pleadings  in  a  justice's  court  are: 

1.  The  plaintifTs  complaint. 

2.  The  defendant's  answer. 

8.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
istinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated  in 
tie  answer. 

§  2036.  The  complaint  must  state,  in  a  plain  and  direct  manner, 
tie  foots  constituting  the  cause  of  action. 

§  2037.  The  plaintiff  may  unite,  in  the  same  complaint,  two  or 
lore  causes  of  action,  where  they  all  arise  out  of 

1.  The  same  transaction,  or  transactions  connected  with  the  same 
nbject  of  action;  or 

2.  Contract,  express  or  implied;  or 

8.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  the 
lanses  of  action  so  united  belong  to  one  of  the  foregoing  subdivisions 
3f  this  section;  that  they  are  consistent  with  each  other;  that  they 
require  the  same  judgment;  and,  except  as  otherwise  prescribed  by 
iftw,  that  they  affect  all  the  parties.  Where  a  cause  of  action,  for 
■iiich  a  defendant  might  be  arrested,  is  united  with  a  cause  of  action, 
^  which  he  cannot  be  arrested,  an  execution  against  the  person  of 
h^  defendant  cannot  be  issued  upon  the  judgment. 

§  2038.  The  answer  may  contain  a  general  denial  of  each  allega- 
bn  of  the  complaint,  or  a  specific  denial  of  one  or  more  of  the  ma- 
rtial allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
ttuiner,  new  matter,  constituting  one  or  more  defences  or  counter- 
«ims. 

,  §  2080.  In  a  case  specified  in  subdivision  third  or  fourth  of  see- 
on.  two  thousand  nine  hundred  and  thirty-five  of  this  act,  a  party 
[fty  demur  to  the  pleading  of  the  adverse  party,  or,  if  it  is  a  com- 
laint,  to  one  or  more  distinct  and  separate  causes  of  action,  where 
is  not  sufficiently  explicit  to  be  understood;  or  where  it  does  not 
Ate  facts  sufficient  to  constitute  a  cause  of  action,  or  counterclaim, 
•  the  case  may  be.  If  the  court  deems  the  demurrer  weU  founded, 
most  permit  the  pleading  to  be  amended;  and  if  the  party  fails  so 
'  amend,  the  defective  pleading,  or  part  of  a  pleading,  demurred  to, 
Ust  be  disregarded.  If  the  court  deems  the  demurrer  not  well 
tinded,  it  must  permit  the  party  making  it  to  plead  over,  at  his 
Bction. 

S  2040.  A  pleading,  except  as  otherwise  prescribed  in  section  two 
Ousand  nine  hundred  and  fifty-one  of  this  act,  may  be  oral  or  writ- 
H.  If  it  is  oral,  the  substance  thereof  must  be  entered  by  the  jus- 
^  in  his  docket-book ;  if  it  is  written,  it  must  be  filed  by  him,  and 
tteference  to^  it  made  in  his  docket-book.  A  pleading  is  not  rc- 
ired  to  be  in  any  particular  form;  but  it  must  be  ao  ex?pt«Ke►^^^ 
to  enable  a  peison  of  common  understanding  to  laiOTi  'svVeXK.^Vck.- 
tded. 

S^41.  for  the  purpose  of  setting  fortli  a  catiae  oi  ftc^\oTi,  Qieiev^^ie*-.^ 
fonn^ielaim,  founded  upon  ab  aocoxmt,  or  upon,  an  insVit^iLTae^ 
\be  pajment  of  money  only,  it  is  aufacient  fcx  \Sie  "pwc^^  '^^  ^ 


liver  the  inatrnment,  or  a  copy  of  tbi 

state  thtit  tliere  is  due  lo  bim  therenpon,  from  the  adverse  parlj,  a 

specified,  sum,  which  ho  cluimB  to  focoTer,  or  to  set  o£ 

§  2B42,  The  court  may,  npon  the  lequeet  of  eithei  party,  madi 
wheniaBaa  is  joined,  reqnira  theadTerae  poity  to  exhibit  hisaoooral 
or  demand,  or  to  state  the  nature  thereof  as  far  aa  it  is  in  hiB  power 
BO  to  do,  at  that  or  another  specified  time;  and  in  case  of  his  defimUi 
it  may  preclude  him  from  giving  evidence  of  such  parts  thereof,  u 
have  not  been  Bo  exhibited  or  stated. 

§  2943.  A  variance,  between  an  allegation  in  a  pleading  anii  the 
proof,  mast  be  diaregtuded  aa  imnmteriui,  unless  the  court  in  c^Bged 
that  the  adverse  party  has  been  mieled  thereby,  to  his  prejudice. 

§2944.  Tb.e  court  most,  npon  application,  allow  a  pleading  tote 
amended,  at  any  time  before  the  trial,  or  duriag  the  trial,  or  npM 
appeal,  if  aubstantial  justice  will  be  promoted  thereby.  'Alicie  ■ 
party  amends  hia  pleading  after  joinder  of  iasue,  or  pleads  over  — 


nof  a  deuiaiTer,andit  inmadeto  appear  totht  _   .  . 

of  the  court,  by  oath,  that  an  adjoummentis  neoeaaary  to  thaadirene 
party,  in  conaequence  of  the  amendment  or  pleading  over,  an  »i- 
jonrnment  must  be  granted.  The  court  may  atao,  in  ita  duoretioiii 
require,  as  a  condition  of  allowing  an  amendment,  tha  payment  V 
costs  to  the  adverse  party. 

g  2945.  BpctiooB  Qre  haadred  and  one  and  Qve  huodred  and  two  of  ll 
act  apply  to  a  coanterolaim  in  nn  action  brougbt  in  a  juatiie's  court ;  «i«{ 
that  auca  a  coanterclaim  cnnnot  be  iaterposed,  unless  it  is  of  such  a  inur 
tbut  a  JQStice'i  court  haM  jucisdiction  at  a  cause  of  action  fotmded  tberwa 

g  2946.  SevtioDB  fivu  hnndred  and  Gve  and  five  hundred  ouJ  aii  of  lU 
act  apply  to  a  couuterclaiui  in  an  action  ugaiQSt  a  persoa  sued  In  a  rtpit 
sentative  capacity,  or  in  favor  of  an  ciecutor  or  adminielrator,  eicqK  IH 
the  defeodant  caouot  take  judgment  against  the  plaintiiE  upon  a  OMBlv 
claim,  for  a  Bum  exceeding  two  hundred  dollare. 

%  2947>  Where  the  defcndHut,  in  an  notion  to  recover  damages  upoil  H 
for  breach  of  a  contraet.  neglects  to  interpose  a  (.'ounterclaim,  coniistiB|<' 
a  csuHe  of  actioo  in  bia  favor  to  recover  damagea  for  a  like  cause,  "lack 
might  have  been  allowed  to  bim  upon  the  trial  of  the  action,  he,  utdtn? 
person  deriving  title   thereto  through  or  from  him,  are   forever   IhBMlA* 

thereof. 

§  2943.  But  the  prohibition  contained  in  the  last  section  does  not  eilMi 
to  either  of  the  following  cases  : 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  ilollon  owl 
than  the  judgment  which  the  plaintiff  recotors. 

2.  Where  (be  counterclajm  conaiijts  of  a  judgment,  remiered  befvc*  ll* 
comraencvment  of  the  action,  in  which  it  might  liuve  been  inlerpoted 

g.  Where  the  oounterolatiu  conaiete  of  a  claim  for  noliqnidaied  dion^ 
4.  Where  the  counterclaim  consiatsof  a  oliiim,  upon  which  another tedii 
nos  pending,  at  the  lime  when  the  action  wae  commenced. 

B.  Wbe[«  jndgmeut  is  taken  against  the  defendant,  without  peiBitl  ^ 
vice  of  the  suminoua  npoo  hthi,  or  an  appearance  by  him. 

6  2949.  Whore  a  counterclniin  ia  established,  which  m|uals  tliaplatati^ 

ifeniand,  the  jui^ineDl  mtiat  b^  tn  fnvor  of  the  defendant.     Where  H  b^ 

I  than  IhepIaintirE  Jemand, ttie lAsAtitvH  TOoitWie  iudgmeiit  lortitl»* 

mAte  only.     Where  it  exoeeda  ^W  \!\ii\i\\:\1Eb  ieiB»i&,'i!ne  OE^auku  ■* 

Em  fudraient  tor  the  exoBBa.ot  sWllaMo'^^.VCTwA«.■^^^^^^™^'(•^ 
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I.  Set  off  BO  much  of  the  counterclaim  as  is  suflScient  to  satisfT  rhe 
pUiDtifTs  demand,  and  render  Judgment  for  the  defendant  for  his  costs ;  iu 
which  case,  the  defer.dant  may  mainiain  an  action  for  the  residue ;  or, 

S.  Render  a  judgment  of  discontinuance  with  costs ;  in  which  case,  the 
itfendant  maj  thereafter  maintain  an  action  for  the  whole. 

Wber*  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judgment  do« 
not  prejudice  the  defendant's  right  to  recover,  from  another  peraon,  lo 
muA  thereof,  m  the  Judgment  does  not  cancel. 

S  2960.  Whera,  upon  the  trial  of  an  motion,  the  sum  total  of  tbi 
totonnts  of  both  parties,  proved  to  the  satisfaction  of  the  justice,  exceedi 
four  hundred  dollars.  Judgment  of  discontinuance  most  be  rendered  against 
the  plaintiff,  with  costs. 

§  2961.  The  defendant  may,  either  with  or  without  otner  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to  real  prop- 
erty will  come  in  question.  Such  an  answer  roust  be  in  writing ;  and  it 
must  be  signed  by  the  defendant,  or  his  attorney  or  agent,  iind  delivered  to 
the  justice.  The  justice  must,  thereupon,  countersign  the  answer,  and 
deliver  it  to  the  plaintiff. 

S  2952.  In  the  case  specified  in  the  last  section,  the  defendant  must  also 
dehver  to  the  justice,  with  the  answer,  a  written  undertaking,  executed  by 
one  or  more  sureties,  approved  by  the  justice ;  te  the  effect  that,  if  the 
plaintiff,  within  twenty  days  thereafter,  deposits  with  the  justice  a  sum- 
mons and  complaint  in  a  new  action,  for  the  same  cause,  to  be  brought  in 
(ha  proper  court,  as  prescribed  in  the  next  section,  the  defendant  will, 
within  twenty  days  after  the  deposit,  give  a  written  admission  of  the  ser- 
vice thereof.  Where  the  defendant  was  arrested  in  the  action  before  the 
jutice,  the  undertaking  must  further  provide,  that  he  will,  at  all  times,  ren- 
der himself  amenable  to  any  mandate,  which  may  be  issued  to  enforce  a 
flnal  Judgment  in  the  action  so  to  be  brought.  If  the  defendant  fails  to 
comply  with  the  undertaking,  the  sureties  are  liable  thereupon,  to  an 
amount  not  exceeding  two  hundred  dollars. 

§  2953.  The  court  in  which  a  new  action  is  to  be  brought  as  prescribed 
hi  the  last  section,  in  the  supreme  court,  or  the  countv  court  of  the  justice's 
eoonty,  at  the  plaintiff's  election ;  except  that,  where  tne  justice  is  a  justiot 
of  the  peace  or  the  city  of  Buffalo,  it  is  the  superior  court  of  Buffalo. 

J\  2954.  Upon  the  delivery  of  tlie  undertaking  to  the  justice,  the  action 
ore  him  is  discontinued,  and  each  party  must  pay  his  own  costs.  The 
eoets  Horpaid  by  either  party  must  be  allowed  to  him,  if  he  recovers  costs  in 
the  new  action,  to  be  brought  as  prescribed  in  the  last  two  sections.  If  the 
pluntiff  fails  to  deposit  with  the  justice  a  summons  and  complaint  in  the 
new  action,  before  the  expiration  of  twenty  days  after  the  delivery  of  the 
undertaking,  the  defendant  may  maintain  an  action  against  the  plaintiff  to 
recover  his  costs  before  the  justice. 

§2955.  If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
(tietion  of  the  action,  and  must  proceed  therein ;  and  the  defendant  is  pre- 
cluded, in  his  defence,  from  drawing  the  title  in  question. 

§  2956.  If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title  Is  dis- 
puted by  the  defendant,  the  justice  must  dismiss  the  complaint,  with  eosts, 
■Bd  render  judgment  against  the  plaintiff  accordingly. 

S  2957.  In  the  new  action,  to  be  brought  after  an  actioii  Y>«toT««k\\iik>XcA 
ii  fUBOODtJui'^^  bf  the  delivery  of  an  answer  and  an  undertaLVLvti^^  «a  -^it^ 
gnbtdin  tbe  last  six  aectiona  of  this  act,  the  plaintiff  must  comv\wii  ^ 
mBsamecauae  of  action  only,  upon  which  he  relied  before  tV\e  \\i«V.V»\  «» 
tae4gfyDdant'B  answer  must  set  up  the  same  defence  on\^,  vYuctei  Vv«i  m% 


before  tlie  justice.  If  tbe  tBtian  |g  to  recover  a  cbnttct,  w)aA  lim 
repleTied  in  Ihe  juHtJce'x  cnurt,  eneh  iindartiikiDg,  grreii  in  the  jiuCtn^ 
edtirt,  coDtinaea  to  be  vnlid  in,  and  ia  applicable  tu,  tlie  new  actioD. 

%3ShB.  Where,  in  an  kctioa  before  s  JilBtioe,  the  pluintiS  hu  iw««i 
BHira  canaeB  of  aetioo.  mod  the  defsnoa,  that  the  title  to  nel  propenr  wd 
come  in  question,  is  interposed  as  to  one  or  more,  but  not  as  toallol 
tliera;  the  defendant  may  deliver  an  answer  (ind  undertaking  as  pre- 
scribed la  eeetions  two  tliousund  nine  hundred  and  Sfty-one  and  Iwn 
thousand  nine  hundred  and  flfty^two  of  tliis  act,  with  respect  tote 
cause  or  causes  of  action  only.  In  M'hich  title  nil!  so  come  in  question 
Wheroiipon  the  justice  must  discoutiiiue  the  Bction  as  to  those  cauacaof 
action  only ;  ihe  piiiintiil  may  coiniiiecce  a  new  action  therefor  Id  tbt 
propercourtjandtheoriginalftctionmust  proceed  (w  to  IheitUiei 
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TITLE   IV, 
Prooeediiigs  heiween  the  joinder  ofiesjie  and 
AjtnoLE  1.  Adjoummenta. 

3,  Commliisloa  la  talte  Wscimosr. 

ARTICLE  ilRBT. 

AWO  OUHMENTS. 


».  AdJaummentbTtostice.  t  aW4.  When 

I,  Adjiiimmniil  Qti  appUcatioa  i-'  -■— 


I 


, --  .  Suhsoquent  adjonporaent* 

aoai.  AdiniiruniuntonapplicBtionor         ■™'"    ^■■'•' ' '-•— 


2969.  At  the  time  of  ths  niturn  of  a  summons,  or  of  the  Joliite'l 
01  issue  without  process,  but  at  no  other  time,  the  justice  nuy,  blJAW 
discretion  anil  uiKin  liis  own  motion,  adjourn  the  trial  of  the  Ml*B 
not  more  than  eight  dnys,  unless  the  defendant  has  been  &n«Mdt| 
in  which  case,  no  such  adjournment  Bhali  be  niede. 

6  2960.  At  the  time  of  the  return  of  a  summons,  or  of  the  Jd^- 
of  Issue  without  process,  the  justice  must,  tipoa  the  appllcotiou  dtl 
plaintiff,  adjourn  the  trial  of  the  action,  not  more  than  eigUI  dijM. 
a  time  fixed  by  the  justice.  But  such  an  adjournment  shail  nmjt 
granted  unless  the  plaiiitifE  or  hia  al.torney,  if  required  by  the  it" 
ant,  inakes  oath  that  the  plHiotiff  cannot,  for  want  of  some  m 
testimony  or  witness,  specified  by  him,  safely  proceed  to  triid, 

g  2961.  At  the  time  of  the  joinder  of  fssuo,  the  justice  muAVF 
the  application  of  the  defeudaut,  adjourn  the  trial  of  the  oclLn,  Vf 
his  complying  wilh  the  following  requirements  : 

1.  ThedefendantorhiaatiorDeymuBt.if  required  by  the  plftinlUWJil 
hythejustioe,  make  oath  that  he  verily  believes  that  the  deteDJiiBl''^' 
a  good  defence  to  the  action,  and  that  ho  cannot  snfr'ly    -     ■ "' 
trial,  forwantof  some  material  testimony  or  wltue.=<,  ■ , 

8.  If  required bytheplaintitr,  and thedcfendantli 
fa  tie  action,  an  undertakiui^  must  be  given  to  tin-  , 
of  [he  defeodant,  as  preaciftijAwiftiteTMsttBectioii. 
dertakiiig  need  not  be  5\7eti,'w^\eteftiC  w^ma'iiiV,  ._.. 
'  SHcitaaailjoummeirtinviaVAje^ws&Ca^ttaeft^iVvu. 

l!eiiablelU«d>:IiiuOUN»X>os^'JC,\H«^\vii\*«aTOrafl«- 


^   oerutl 

^»  Buc 
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1962,  The  undertaking  prescribed  in  the  last  secticm  most  De  executed 
one  or  more  sureties,  approved  by  the  justice ;  and  must  be  to  the  effect 
t,  if  the  plaintiff  recovers  judgment  in  the  action ;  and  if,  before  the 
tlmtion  of  ten  dajs  after  the  plaintiff  becomes  entitled  to  an  ezeoatlfa 
m  the  judgment,  the  defendant  removefl,  secretes,  assigns,  or  in  any  wa| 
joses  of  any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  an 
cation,  except  for  the  necessary  support  of  himself  and  his  faimly,  and 
n  execution  upon  the  judgment  is  returned  wholly  or  partly  unsatisfied ; 
sureties  will,  upon  demand,  pay  to  the  plaintiff  the  sum  due  upon  the 
gment. 

t  2963.  Where  the  defendant  has  been  arrested,  the  trial  must  be 
»umed  upon  his  application,  upon  the  same  terms,  and  in  the  same  man- 
,  as  where  he  has  not  been-  arrested  ;  except  that  the  undertaking  pro- 
bed in  the  last  section  need  not  be  given.  A  defendant,  who  procures 
h  an  adjournment,  must  continue,  during  the  time  of  adjournment,  in 
austody  of  the  constable :  unless  he  gives  an  undertaking  to  the  plaint- 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that,  if 
plaintiff  recovers  judgment  in  the  action ;  and  if  an  execution  is  issued 
reupon  against  the  person  of  the  defendant,  within  ten  days  after  the 
intiff  is  entitled  to  the  same ;  ami  if  a  return  is  made  thereto,  on  or  after 
return  day  thereof,  that  the  TOfendant  cannot  be  found  ;  the  sureties 
I  pay  to  the  plaintiff  the  amount  due  upon  the  judgment.  If  such  an 
lertaking  is  given,  the  defendant  must  be  discharged  from  custody. 

I  2964.  If  the  trial  of  an  action,  in  which  the  defendant  has  been  . 
BSted,  is  adjourned  with  the  consent  of  both  parties,  or  upon  the  applica- 
I  of  the  plaintiff,  the  defendant  must  be  discharged  from  custody. 

I  2966.  The  justice  must,  .upon  the  application  of  the  defendant,  grant 
ioond  or  subsequent  adjournment  of  the  trial  of  the  action,  upon  the 
endant's  giving  security,  if  required,  as  prescribed  in  the  foregoing  pro- 
ions  of  this  article,  where  he  applies  for  a  first  adjournment  ;  and  upon 
proving,  by  his  own  oath  or  otherwise,  to  the  satisfaction  of  the  justice, 
t  he  cannot  safely  proceed  to  trial  for  want  of  some  material  testimony 
iritness ;  and  that  he  has  used  due  diligence  to  obtain  the  testimony  or 
uess.  But  if  the  defendant  has  given  an  undertaking  upon  a  former 
Dumment,  a  new  undertaking  need  not  be  given,  unless  it  is  required  by 
justice,  or  by  the  sureties  in  the  former  undertaking. 

I  2966.  Upon  granting  the  defendant's  application  for  an  adjournmeal) 
ire  the  trial  has  been  once  adjourned,  or  where  the  plaintiff  is  a  non- 
dent  of  the  county,  the  justice  may,  in  his  discretion,  upon  the  plaintiff's 
Uoation,  direct  that  any  witness  on  the  part  of  the  plaintiff,  who  is  in 
indance,  be  then  examined  under  oath  before  the  justice.  Thereupon 
testimony  of  the  witness  must  be  reduced  to  writing,  certified  by  the 
ice,  and  retained  by  him ;  to  be  read  upon  the  trial,  with  the  same 
ot,  ^d  subject  to  the  same  objections,  as  if  it  was  then  given  orally  by 
witness. 

;  2967*  Where,  upon  a  trial,  a  warrant  of  attachment  is  issued  to  com- 
ik$  attendance  of  a  witness,  who  has  failed  to  appear  in  obedience  to  a 
plena,  the  justice  may,  in  his  discretion,  adjourn  the  trial,  for  such  a 
s  as  he  deems  necessary  for  the  return  of  the  warrant,  not  exceeding 
dagrs. 

2968.  The  trial  of  an  action  shall  not  be  adjourned  (•  a  time  be^t^iid 
ity  days  from  the  joinder  of  issue,  without  X\t  coufiwat  %t  XMfOoi'^axvv^. 
9pt  In  one  o/  the  following  cases  : 

Wbert  a.  reuire  baa  been  duly  issued,  but  a  Juij  \iaa  i>»\.  Xi^wa-  V«^ 
;  00  thmt  H  is  ntfoesaarj  to  issus  a  Btw  v^nir^,  qt  V>  axLTamniS^  <*•»  • 


I 
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more  UieBmen,  the  trial  tQa;  be  idjouraed,  not  more  lAuto  two  dtjkl 
the  oinet;  daya,  in  order  to  enable  the  jury  to  be  procured. 

3.  Where  a  jurj  baB  nol  bcjCMi  able  tu  agi-ce  ujjon  a  verdiut  BDil  Ii  4* 
gbarged,  tbe  trial  ma;  be  adjoumeU  a  auffiaient  time  bejooil  tbt  niiM} 
dajB,  to  anablu  a  new  jur;  to  be  procureij,  aa  preeuvibed  in  Utia  Gfth  ot  Hal 
ohapler. 

g.  Wbere  a  vBrniuE  of  atlachmeDt  has  1>eea  ielned  to  compel  tbealtod' 
anee  of  a  wltaeaa,  ua  preecribod  in  iho  last  aeutiou,  or  a  warrant  hu  ImH 
{■sued  lo  commie  a  recusant  nitneiia,  an  preaeribed  io  title  Gfth  of  lU 
chapter,  an  adjoiirDmcDl  miide  tbereupoii,  aa  prescribed  bj  lair,  il  M 
deemed  ■  part  of  the  nuiet;  day  a. 

ARTICLE  SECOND, 

COHFILLINO    THI   AtTENDAKDE    Of    A    WlISEag. 

I  XSn.  When   JaeUes   our  laeoe  idI}-        i  !8M.  FiDS  for  refaUug  Is  tUtA' 

WD.  Su^ianB;  hew  eentd.  SK'S.  Id.;  how  Impoeed. 

SBTl.  Wuttiml  of  allaehment  agiiDat  2976.  MtnaW  orconT[cOi 

deraolUng  wtuieeB,  :1U7T.  EiecuUoD  thoreupi.u. 

S97«.  Id. ;  how  eiociitml ;  (coa  there-  WIS.  Money  collected  ;  How  appM- 

-       -  S979.  D«raultiag    wiUiGu    luUe  W 


W3.  Id-i  when  witnesslB  in  a_,    _  _ „__. 

Ine  county. 

§  2969.  A  juatice  of  tho  peime  may  iaaue  a  eubpmna,  (o  compel  a 
MSB  to  attend,  in  the  countj  where  the  justice  reaklea,  or  in  an  udjoisliV 
county,  but  not  othcrwiee,  for  the  purpose  of  taatifyiag  upon  tbe  triuef  ■> 
action,  pending  before  himself,  or  before  anotber  justice.  The  8abp«B« 
ma;  require  ibe  witoeas,  except  as  oLberwise  cipressl;  prescribed  b;lait,li> 
bring  with  bim  an;  boob  or  paper,  relating  to  tho  mei-iu  of  the  acliKL 
But  a  juatice  shall  not  isane  a  aubplena  to  compel  tbe  attecdanue  of  ■  *!>' 
nesa  before  another  justice,  unless  Ihe  person  applying  Iberafor  proiM,  bJ 
bit  own  oath,  or  the  unlh  of  another  person,  that  an  action  is  actually  pr' 
iug  before  the  otber  justice. 

%  2970.  A  Bubpceua  ma;  be  served  b;  a  constable,  or  by  any  other  [(^ 
son.  Il  must  be  acrved  by  reudiug  it,  or  atating  its  contents,  to  tbelll- 
nesa,  and  by  paying  or  tendering  to  him  bis  lawful  fee  for  one  dtj^ 
attendance  as  a  witness.  Where  it  ia  served  by  a  constable,  bis  rwn 
thereto,  Btatiog  the  mannerxif  eervice  Bad  the  Bum  paid,  is  preauDfitlH 
eiideoce  of  the  facts  therein  stated. 

g  2971.  Where  it  ia  made  to  appear,  tu  the  satlafaction  of  the  jnaiiot 
by  affidavit  or  other  proof,  that  a  person,  duly  subpmnaed  to  attund  b«fn 
him  in  ui  action,  had  refused  or  neglected  to  attend  aa  a  witnew  il 
obedience  to  the  subptena ;  and  no  just  cause  for  the  n^lect  or  refuWlk 
■hown  to  eiisC;  and  the  party,  in  whose  behalf  the  witneaa  was  tri> 
ptenaed,  or  hia  attonicy.  makes  oatb  that  Che  t«aeimuiiy  of  the  wiioMk 
material;  the  juatice  must  insuc  a  warrant  of  attachment,  directed  g* 
erall;  to  any  cooBtubte  of  tbe  coutily.  For  the  purpoae  ol  compelling  df^ 
Btteud&nce  of  the  witness. 

§  2S72.  B'Jcb  a  warrant  of  attachment  must  be  executed  io  the  MM 
manner  aa  an  order  of  aiTcst.  The  fees  of  Ihe  justice  and  conatabla  tf 
iaaning  and  serving  it,  must  be  paid  by  the  p«.'rBan  agaiuat  whom  R  il 
Issued,  unless  he  shows  a  reasonable  excuse,  to  tlie  satisfaction  of  the  )•) 
tjce,  for  bis  omission  to  atteud;  in  which  case,  the  party  procurili|  A< 
wamol  msst  pky  them,  »nd,  if  lie  recoTcra  ooita,  Ih*  anouni  tbaraot  art 
b«  aflvwed  t»  him  u  pan  o1  \i\i  ootu.  ^^Bl 
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§  2973.  Where  the  delinquent  witness  is  within  an  adjoining  conntj, 
e  constable,  to  whom  the  warrant  of  attachment  is  directed,  may  arrest 
e  witness  in  that  county,  and  bring  him  before  the  justice.  The  consta- 
e,  while  he  is  within  the  adjoining  county  for  that  purpose,  has  all  the 
iwers  of  a  constable  of  that  county,  with  respect  to  the  warrant  so  issued 
»him. 

g  2974.  A  person,  duly  subpcsnaed  as  a  witness,  who,  without  a  reason- 
)le  excose,  proved  by  his  oath  or  the  oath  of  another  person,  fails  to 
Mend;  or,  attending,  refuses  to  testify;  must  be  fined,  by  the  justice 
efore  whom  the  action  is  pending,  for  each  non-attendance  or  refusal,  such 
sum,  not  less  than  one  dollar  nor  more  than  ten  dollars,  as  the  justice 
kiinks  it  reasonable  to  impose  upon  him,  as  a  fine  therefor. 

§  2976.  The  fine  may  be  summarily  imposed  by  the  justice^  upon  the 
ipphcation  of  the  party  in  whose  behalf  the  witness  was  subpesnaed,  at 
iny  time  during  the  trial,  when  the  defaulting  witness  is  present,  and  has 
m  opportunity  to  be  heard.  If  it  is  not  imposed  during  the  trial,  the  jus- 
tice, at  ai^  time  within  five  days  after  judgment  is  rendered,  must,  upon 
^e  application  of  the  party,  issue  a  warrant,  directed  generally  to  any 
wastable  of  the  county,  commanding  him  to  arrest  the  defaulting  witness, 
ind  to  bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
tie  time  to  be  not  more  than  twelve  days  after  issuing  the  warrant,  to 
■how  cause  why  a  fine  should  not  be  imposed  upon  him. 

§2976.  The  justice' imposing  the  fine  must  enter  in  his  docket-book  a 
nuQute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of  the  fine, 
ud  of  the  costs.  The  minute  is  deemed  a  judgment  against  the  delinquent, 
in  favor  of  the  officer  to  whom  fines  are  directed  to  be  paid,  by  section  two 
duwsand  eight  hundred  and  seventy-five  of  this  act. 

§  2977.  If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to  any  con- 
stable of  the  county,  commanding  the  constable  to  collect  the  sum  remain- 
log  unpaid,  of  the  goods  and  chattels  of  the  delinquent,  .within  the  county, 
liid,  for  want  thereof,  to  take  him,  and  convey  him  to  the  jail  of  the  county 
there  to  remain  until  he  pays  that  sum,  not  exceeding  thirty  days.  Upon 
the  delinquent  being  committed  to  jail,  the  keeper  thereof  must  keep  him  in 
doBe  custody  therein,  until  he  is  entitled  to  a  discharge,  as  specified  in  the 
Bxecation.  ^ 

g  2978.  The  money  collected  by  virtue  of  the  execution  must  be  forth- 
viui  paid  by  the  constable  to  the  justice.  The  justice  must,  within  ten 
kys  after  he  receives  a  fine,  or  any  part  thereof,  from  the  constable  or  the 
minquent,  pay  the  money  to  the  officer,  to  whom  the  fines  are  directed  to 
)e  paid,  by  section  two  thousand  eight  hundred  and  seventy-five  of  this  act, 
lor  the  use  of  the  poor. 

§  2979.  A  person,  subpoenaed  as  prescribed  in  this  article,  who  neglects 
r  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable  to  the  party,  in 
rbose  behalf  he  was  subpoenaed,  for  all  damages  which  the  party 
7  reason  of  his  neglect  or  refusal 


TAKIHG  TK9T1M0NT. 
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COU MISSION    to   TICK    TCBTIMONT. 

exuniiie  wlttiew       i  £88*.  Biecocioa  aad  nUrn  of  t^ 
upon  Intemj^tories.  _i--f^_ 

aSSS.  Adjoutntnent. 

g  S980.  Where  the  defendunt  baa  negleatet]  to  appear  upon  the  tern 
of  H  BQaimuaa,  or  has  failed  to  anstrcr  Ihe  utimplainl,  or  where  an  nMll 
hot  bBH  been  joineii  in  an  action;  anil  it  appears,  b;  slEdavit,  npaa  fli 
ippUcation  of  either  party,  tbat  a  nltaeas,  not  nil4iin  tho  euunt;  wbenllil 
aotion  ia  pending,  or  an  adjoining  countv,  is  material  in  the  proaeosliOB  n 
dsfenoe  of  tbe  a(.-tion,  the  juatico  mnj  award  a  coimniafiion  to  oaesrWd 
competeot  peraoaa,  aathoHzing  them,  or  either  of  them,  to  etauuBtlki 
nibieas  under  oath  upon  interrogntories  l«  be  settlod  by  (he  juatioa,  >t  It 
tho  written  agreement  of  the  parlies,  aad  indorsed  upon  or  lUiDued  Wtti 
ODitamiasioii ;  to  talie  and  certify  the  deposition  of  thewitneaa;)  " 
NtQrn  tbe  same  by  maij,  addreiiaeil  to  the  Juatioe. 

g  3981.  If  botb  parties  eipreaalj  connent,  a  cammigaioD  graoted  la  fM 
aoribed  in  this  article  maj  issue  without  written  iDterrogatorien,  uid  &• 
dapositiun  maj[  be  taken  upon  oml  queBtions.  In  that  case,  seullOQ  >■■ 
hnndced  of  this  act  applies  to  the  eieoution  of  tbe  uommistiau ;  and  a  van 
at  that  section  mnat  be  annexed  thereto.  Notice  of  the  time  or  plocerf 
the  examination  of  a  witness,  by  virtue  (hereof,  need  not  bo  given. 

g  2982.  Tho  commisBLon  may  be  granted  by  the  justice  without  nc 
apon  (he  application  of  tbe  pl^ntiS,  made  at  the  return  of  the  siiaut  . 
or  upon  tbe  application  of  eiliier  party,  made  at  the  time  uf  thejoiutirri 
isane.  It  may  also  be  gmnted  ut  any  time  after  the  joinder  of  ubik,  HfO 
the  application  of  either  party,  accompanied  with  proof,  by  afBdariVn< 
■ii  days'  written  notice  of  the  application  has  been  served  upon  thtalma 
"'    ir  by  service  upon  tbe  aLtornej,  who  appeaM^il 

nmission  is  granted  upon  the  appHcatlon  of  ^ 
one  or  mora  ndjourniaenls  of  tbe  trial,  at  mj^ 
<  ijpmmiaaioD  to  be  eieouted  and  returned;  M 
exceeding  the  length  of  time  for  which  tbe  trial  might  be  sdjourael  i^ 
the  applicntioii  of  the  defendant. 

g  39B4.  The  commiasion  must  be  executed  and  returned,  ns  preulM 
in  section  nine  hundred  and  one  of  this  net ;  and  a  copy  of  that  HfUv      , 
muflt  Iw  aoneied  (hereto,  except  that  BubdiTiaion   aiicb  thereof  Btj  t)    g 
omitted.  g 

§  3986.  The  juatice,  to  whom  tbe  package  containing  the  comnliwlMl'  ^ 
transmitted  by  mail,  muat  receive  it  from  the  post.olBce,  and  open  urf  Bl  ' 
h,  indoraing  thereupon  the  date  of  his  so  doing.  It  most  remud  ta 
with  bim,  until  the  trial ;  but  either  party  is  entitled  to  inspect  it  on  U 

g  2986.  Sections  nine  hundred  and  two  and  nine  hundred  and  ibnt"  1 
tbii  act  apply  to  a  commiasion,  is!<ned  as  preauribed  in  Ihia  artiolB;  tti'J  I 
thetiocuiiou  thereof.  A  deposition  taken  thereander  may  be  read  i» ^  f 
diMoe  upon  the  trial  bj  either  party,  and  haa  the  effect  specified  in  nh"  I 
nino  hundred  and  eleven  of  this  i 
§  2987.  Where  tb«  uommntuka  \k  «i»n«;ed  within  (hi  E 
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or,  if  tbere  are  two  or  more,  a  majoniy  of  them,  have  the 
iwue  a  BubpoBna,  to  swear  a  witness,  and  to  compel  me  attend- 
a  justice  of  the  peace  has,  in  an  action  pending  before  him. 

TITLE  V. 
TritU  and  its  incidents. 


9ct  of  failure  of  defendant  to 

ppear. 

en  jostice  to   try  issue   of 

ftCt 

en  lory  trial  may  be  de- 

lanoed. 

lire. 

:    in    action    between    two 

3wnB,  etc. 

ivery.  execution,  and  return 

f  yenlre. 

lots ;  how  prepared. 

,wing  jury. 

esman. 

V  venire. 

or*8  oath. 

y  to  hear  proofs. 

iness^a  oath. 


%  3001.  Witness  refusing  to  be  iwom, 
etc.    Warrant  tlierenpon. 

8002.  Contents  of  warrant ;  imprlsoD- 
ment  of  recosant  witness. 

8008.  Adjournment  thereupon. 

8004.  Bx  parte  affidavit;  when  evi- 

dence. 

8005.  Competency  of  witness;  how 

determined. 
9006.  Constable  to  keep  Jury ;    his 
oath. 

8007.  Bendition  of  verdict ;  plaintiH 

need  not  be  called. 

8008.  Jury  when  to^be  discharged' 

new  venire. 
8000.  Sine  to  be  imposed  on  default* 
ing  juror. 


.  Where  the  defendant  makes  default  in  appearing  or  pleading, 
*eturn  of  a  summons,  which  has  been  duly  served  as  prescribed  in 
er,  the  justice  must  hear  the  allegations  and  proofs  of  the  plaint- 
dder  judgment  according  to  law  and  equity,  as  the  very  right  of 
ppears. 

.  ^Where  an  issue  of  fact  has  been  joined,  if  neither  party 
I  trial  by  jury,  the  justice  must  try  the  issue,  hear  the  all^a- 
proofs  of  the  parties,  and  render  judgment  as  prescribed  in  Sie 

.     lam'd  1889.]    At  the  time  when  an  issue  of  fact  is  joined       { 
riy  may  demand  a  trial  by  jury,  and  unless  so  demanded  at /y   . 
ig  of  issue  a  jury  trial  is  waived.    And  (for  the  purpose  oV'U  '^ 
such  a  jury)  the  town  clerk  of  every  town  in  this  state  shall, 
n  days  after  this  act  shall  take  effect,  deliver  to  each  of  the 
)f  the  peace  in'his  town  a  certified  copy  of  the  list  filed  with 
pursuance  of  section  1,037  of  this  code,  and  he  shall  also 
each  of  said  justices  a  certified  copy  of  any  such  list  here- 
d  with  him,  within  ten  days  after  the  same  shall  be  so  filed. 
1  clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said 
slivered.    Any  town  clerk  who  shall  neglect  to  deliver  a  copy 
\,  to  each  of  the  justices  of  the  town  within  the  time  above 
i,  shall  forfeit  ten  dollars  for  each  failure,  to  be  sued  for  and 
by  the  overseers  of  the  poor  of  said  town  for  the  use  of  the 
id  town 


,.  [am'd  1889.]  When  a  trial  by  jury  is  duly  demanded,  the 
1st  forthwith  openly  draw  twelve  ballots  from  a  box  or  other 
)  containing  the  names  of  the  persons  who  are  returned  as 
the  town  to  the  courts  of  record  of  the  county  upon  the  last 
of  received  by  him  from  the  town  clerk  as  jurors  to  attend 
id  cause,  on  a  day  to  which  the  cause  shall  then  be  adjourned 
ot  more  than  eight  days  from  the  joining  of  issue,  unless  the 
Dnsent  to  a  longer  adjournment,  wbiob.  oonaeiiVt  ^«JWi^ 
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entered  in  the  jtistice'e  miunteB.    Ths  ballotft  ibaU  b 
dmoription  OB  those  preBcribed  in  aectioii  2,ti94  of  this  •.. 
may  be,  or  may  previonaly  haTo  been  propued  by  ft  ja 
person  whoBO  name  ia  thus  drawn,  in  the  judginnut  of  t__ 
jBsideB  more  than  three  milua  from  the  place  o(  trial  the  jiwl 
Bet  aside  snch  jiirur,  and  he  toayeicuHB  any  juror  wbiiconii 
the  proviBiona  of  section   1,033  of  thiacode,  and  in  eitbeiH 
another  ballot,  and  nontinae  to  do  so  nntil  twelve  art 
the  adjoumiueiit  o£  the  court,  at  which  a  J1117  trial  lii 
jnatioe  ntust  deposit  the  ballot  contniuiDg  the  nan 
attended  and  served,  in  another  box  kept  bj  faiin.     t 
taining  tbe  names  of  those  who  did  not  appear  and  M 
retnrned  by  the  justice  to  tlie  boi  from  wliioh  they  w"~" ' 
the  time  of  drawing  jurors  for  the  conrt  there  ia  not 
ber  of  ballots  remaining  in  tbe  original  box,  tbe  jnsUce,  n 
all  the  ballots  therein,   mnst  drair   tbe  nece&aary  nc 
Beoond  box  containing  the  names  of  those  jniots  w 
Berved,  as  in  this  section  prescribed,  and  mnst  oootinm 
that  box  until  a  new  list  of  jnroca  is  delivered  to  hii 

§  2892.     Where  the  action  is  between  two  towns  < 
tween  a  tovnx  and  h  ait;,  the  venire  mast  direct  the  ooni 
twelve  men  of  the  county,  who  are  qualified  and  ui 
Boribed  in  the  last  section,  and  who  are  not  intereatsd  u 
isHue,  to  form  a  jury  for  the  trial  of  tbe  action. 

§  3903.     lam'd  18B9.],  The  jnatice  must  insert  the  n 
jnrora  so  drawn,  in  a  venire  and  deliver  01 
oonat&bleof  the  eonnty  diainteresten  between  the  parties''' 
stable  mnst,  at  least  three  days  before  the  day  thercnn  Ml"" 
each  of  Ibe  persons  whose  names  have  been  therein  ins 
in^  it  or  stating  tbe  substance  thereof  to  tbe  person  s 
tbe  Berviae  sbaU  not  be  afiected  by  tbe  conslAble's  failnttd 
igent  Beaicb,  to  find  any  of  tbe  persona  ho  named.    Tha, 
must  make  bis  return  npon  the  venire,  certifying  that  he  k 
Bonallyservedit  upon  each  of  the  jurors  whose  names  1 
sortBd,  or  if  any  were  not  served,  stating  the  ceaaan  for 
"  Any  constable  making  a  falsa  return  upon  such  venire  is  1 
demeanor.    An;  perxon  so  served  and  not  attending  a   . 
place  to  which  the  cause  was  ao  adjonmed,  is  guilty  of  a  oc 
court,  panishableby  a  fine  not  eiceediog  ten  dollars,  wMo" 
may  impose  forthwith  by  an  entry  in  his  minutes  of  the  it 
Bnoh  fine,  to  be  collected  by  execation  issued  by  tbe  jnaf 
judgment,  with  costs  of  the  levy,  an  li  which  fine  shall  h 
the  use  of  the  poor  of  the  county  by  the  jnstice,  bot  D 
sentation  of  a  reasonable  and  sufficient  eiouse  by  or  1     ' 
person  so  fined,  the  jnetice  may,  at  any  time,  remit  st 
part  thereof. 

5  S994.   For  thepurposo  of  proouringii  jnfjto  tr 
Jnstice  must  prepare,  or  cause  to  he  prepnred,  ballots,  iu._,. 
asmaybe.inappeniauce,  by  writing  the  iirime  of  each pcQ 
who  attends,  upon  a  separate  pi^ce  of  piipi^r.     The  MM 
presence  of  tbe  juBtioe,  mnnt  roll  up  or  fold  each  h  "  ' 
taanaei,  as  nearly  as  maj  \ie,  ho  w4*/i  t«iKu.\\3\&iii«gj|' 
(be  name   ia  not  vislWe.    1\ie\iiA\Q\aimvA>i^a) ' 
pther  oonTemeitl  ieoep<.oc\e. 
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§  2906.  [am*<2 1889.]  The  jastice  mnst  then  openly  draw  ont  one 
after  auoUier  six  of  the  ballots.  If  a  person  whose  name  is  drawn  iH 
okallenged  and  set  aside,  or  is  excused,  another  ballot  mnst  bo  drawn, 
and  BO  on  sncoessiyely,  ontil  the  required  number  of  jurors  is  obtained. 
The  parties  may  elect  to  try  the  cause  by  a  less  number  than  six  jurors, 
at  any  time  before  a  witness  is  sworn.  The  persons  so  selected  as 
herein  proYided,  constitute  the  jury  to  try  the  action. 

§  2996,  Tam'd  1889.]  If  a  sufficient  number  of  competent  jurors 
do  not  attena,  the  justice  shall  issue  an  attachment  against  all  default- 
ing jnrors,  and  ahsdl  place  the  same  in  the  hands  of  the  officer  who 
Bommoned  the  same,  commanding  him  forthwith  to  attach  such  jurors 
and  to  bring  them  before  him  at  a  time  specified  not  more  than  thirty- 
six  honra  thereafter,  to  which  the  cause  must  be  adjourned.  The 
juror  or  jurors  so  attached  shall,  in  addition  to  the  fine  specified  in 
section  2,993  of  this  act,  be  required  to  pay  the  expense  of  the  attach- 
ment and  service  thereof ;  which  shall  be  the  officer's  fees,  together 
with  all  necessary  expense  incurred  by  him  in  serving  said  attachment 
to  be  audited  and  fixed,  to  be  enforced  in  the  same  manner,  and 
when  oollected  to  be  paid  to  the  officer  or  the  party  who  has  paid  the 
same.  Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  Baid  attachment  is  guilty  of  a  misdemeanor. 

%  2997.  [am'd  1889, 1899.1  If  the  constable  to  whom  the  venire  is  delivered 
does  not  return  it  as  requireci  thereby,  or  it  is  for  any  reason  set  aside,  the  jus- 
tice mutt  proceed  to  draw  another  jurjr,  in  the  manner  prescribed  in  the  fore- 
ffotaiff  sections  of  this  title,  which  shall  be  summoned  in  like  manner  as  the  first 
Jury;  and  If  a  full  jury  drawn  from  those  returned  as  prescribed  in  the  foregro- 
uig  sectioiis  cannot  be  obtained,  the  justice  may  direct  the  constable  to  require 
Qte  attendance  forthwith,  or  at  such  time  as  he  may  designate,  not  longrer  than 
twentv-four  hours  after  the  issuinp:  thereof,  of  such  a  number  of  talesmen, 
from  the  bystanders  or  from  the  town,  qualified  to  serve  as  jurors,  as  he  deems 
sufficient  for  the  purpose;  or  in  his  discretion  he  may  draw  from  the  jury  Iwx 
double  the  number  of  jurors  required  to  complete  the  jury  in  the  manner  re- 
goiriBd  by  the  foregoing  sections,  which  shall  be.  summoned  in  like  manner  as  the 
first  jury,  and  he  shall  continue  to  do  so  till  a  jury  is  obtained.  Nothing:  here- 
inberore  contained  shall  preclude  the  justice  from  adjourning;  the  trial  of  the 
case,  on  his  own  motion,  or  on  the  application  of  either  of  the  parties  to  the 
action,  as  provided  by  sections  twenty-nine  hundred  and  flfty-nme  to  twenty- 
ntne  hundred  and  sixty-eight  of  the  code  of  civil  procedure. 

J  2998.  The  Justice  must  administer  an  oath  or  afilrmation  to  each  juror, 
and  truly  to  wy  the  matter  in  difference  between ,  plaintiff, 

and ,  defendant,  and,  unless  discharged  by  the  justice,  a  true 

verdict  to  give,  according  to  the  evidence. 

§  2999.  After  the  jurors  have  been  duly  sworn,  they  must  sit  together,  and 
hear  the  allegations  and  proofs  of  the  parties,  which  must  be  made  publicly,  in 
their  presence. 

5§  3000.  A  person  offered  as  a  witness,  must,  before  anv  testimony  is  given 
r him,  be  duly  sworn  or  affirmed,  to  the  effect  that  the  endence  which  he  shall 
ve,  relating  to  the  matter  in  difference  between ,  plaintiff,  and , 

deCeiidant,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

I  3001.  Where  a  witness,  attending  before  a  justice  in  an  action,  refuses 
to  be  sworn  or  affirmed  in  the  form  prescribed  by  law ;  or  to  answer  a  per- 
tiaait  and  proper  question ;  or  neglects  or  refuses  to  produce  a  book  or 
piper  which  he  has  been  duly  subpoenaed  to  produce,  as  prescribed  in  sec- 
trak  two  thousand  nine  hundred  and  sixty-nine  of  this  act,  or  duly  required 
to  produce  by  an  order,  miide  as  prescribed  in  section  eight  hundred  and 
tey-fleren  of  this  act ;  and  the  party,  at  whose  instance  he  attended,  makes 
Oftth  that  the  testimony  of  the  witness,  or  that  the  book  or  paper,  is  so  far 
oiaterial,  that  without  it  he  cannot  safely  proceed  wilh  x.\ie  \c\«\  ol  V^ 
^ctioD,  the  JiwtJce  maj,  by  warrant,  commit  the  witneaa  \.o  t^<&  \aJi\  ol  ^^« 


I 
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§  30012.  Tbe  wiij-ru]t  moEt  specif  ibe  cause  for  which  it  ia  it 
it  ia  iaautil  for  refuEing  to  atiswer  a  queBtion,  tbe  queaLioa  mniit  b^  ■ 
therein  ;  il  lut  ueglecdng  or  rafuaiog  lo  iiroilufe  u  book  or  paper,  t 
muBt  be  described  with  canveniuut  cerlaiutj.  The  raeuaant  wilneaB  mut 
be  closely  i!oufiiie<l,  bj  lirtuu  til  the  warrant,  until  be  subniitB  to  b*  n 
or  affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  nquired,  mAs 
case  may  bo  ;  or  ie  otherwise  disoharged  according  to  lu.w. 

§  3003.  Tbe  justice  must  thereupou,  from  time  to  time,  ut  the  reqoHl 
oF  the  partj  in  wbose  behalf  tlie  witaess  attended,  adjourn  the  trial,  oafl 
tbe  witness  testifies,  or  produues  the  book  or  paper  required,  or  mii,te 
becomes  a  lunatic,  or  is  discborged  axicording  to  luw. 

g  3004.  A-n  ei  parte  affidavit  shnll  not  be  reueived  in  evideoae  npoo  ■ 
^trisl,  without  the  consent  of  botli  parties,  except  in  ■  ease  whan  It 
.i«  speciall;  slloned  by  luw. 

§  300G.  An  objectioa  (o  the  competency  of  a  witness  most  be  tried  and 
■daUnnined  b?  the  justice.  Where  tbe  ground  of  tbe  objection  dope  ' 
upon  N_ matter  of  fact,  evidence  ma;  be  given  thereupon,  aa  upon  anx  ot 
question  of  fact ;  except  that,  if  the  wilaeHS  is  eiimiucd  tbereapon  bj  dM 
parly  objecting,  no  other  testimony  shiUl  be  reeeived  from  either  par^  as  10 
his  competency. 

g  30D6.  After  hearing  the  allegations  and  proofs,  tlie  juiy  must  be  tnl 
together  in  n  piivale  and  convenient  place,  acder  the  charge  of  a  conMsbh, 
until  they  all  agrco  upon  tbeir  verdict;  and,  for  that  purpose,  the  justice 
shall  administer  to  the  constable  the  following  outh  :  "  You  swear  la  ll« 
presence  of  Almighty  God,  that  you  will,  to  the  utmost  of  jour  ability,  kMp 
tbe  perEons  Bworn  as  jurors  upon  this  trial  togethoi-,  iu  n  private  aiidn^ 
veuient  pluce,  without  nny  meat  or  drink,  except  such  as  sLiJt  be  ordand 
by  me  j  that  you  will  not  suffer  any  communication  lo  be  made  t  '  ~ 
ontUy  or  otherwise ;  that  you  will  not  commuiitcate  with  them  j 
orally  or  otherwise,  unleaa  by  my  order,  or  to  ask  tbcra  whether  th^  ban 
agreed  upon  their  verdict,  until  the.r  ere  discharged ;  and  that  you  wnI  mI, 
before  tbey  render  tlieir  verdict,  communicjite  to  any  person  tbe  aUM  ol 
their  deliberations,  or  the  verdict  ibej  have  ugreed  upon." 

f3007.  When  tbe  jurors  have  agreed  Upou  tbeir  verdict,  tbsy  BM 
licly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket-book.  U 
is  not  necessary  to  uall  the  plaintiff  before  receiving  tbo  verdict;  andttl 
plaintiff  cannot  Kubmit  to  a  nimsuit  or  withdraw  the  action,  afler  Ibe  laBN 
haa  been  committed  to  the  jury. 

g  3008.  Where  the  justice  i^  satisfied  that  tbe  jurors  cannot  ngret  OpM 
a  Terdiut,  after  having  been  out  a  reasonalile  time,  he  may  discbarge  tlm 
and  issue  a  new  venire,  returnable  within  forty-eight  hours  ;  unless  thapV' 
^es  consent,  and  their  consent  is  entered  in  the  justice's  docket-book,  tU> 
the  jastice  may  render  judgment  upon  the  evidence  ulreiidy  befon)  lilni 
which  he  may  do  in  that  cose. 

g  3009.  A  person  daly  notified  to  attend  as  a  juror,  who  fails  to  tlMsi 
or,  attending,  refuses  to  servo,  without  a  reasonable  excuae,  prond  bytt 
Mtb,  or  the  oath  of  another  person,  is  liable  to  the  sama  fine,  to  be  iaipi*' 
and  collected,  with  costs,  in  like  manner,  and  applied  lo  the  sniiie  un,  hIs 
prescribed  in  article  second  of  title  totirth  of  this  cluipler,  with  n  '  " 
4  person  sabptenaed  as  a  witness,  and  not  attending,  « 
b  r»fo*lng  to  testify. 
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TITLE  VI. 
Judgment ;  and  dockeUng  th»  tame. 


1 1010.  Jndgment  by  confesBion. 
8011.  Id.;  mode  of  confensing  jadg- 

ment. 
8018.  Id.:  when  void. 
8018.  Judgment  of  nonsuit. 
8014.  Judgment  upon  verdict,  etc. 

8016.  Wtien  judgment  to  be  rendered. 
801ft.  Bemitong  part  of  verdict,  etc. 

8017.  Transcript  of  Judgment ;  docket- 

ing the  same. 


%  8018.  Id.;  when  execution  may  ]wii« 
against  person. 

8019.  Id.;  in  action  for  actcttol. 

8020.  Judgment  against  joint  debtors. 
8021   DockotiDg    the   same ;    action 

thereupon. 
9022.  Docketing  judgment  in  another 

county. 
8028.  Justice  may  give  transcript,  altoc 

expiration  of  his  term. 


§  3010.  A  justice  of  the  peace  may  enter  a  judgment  upon  the  confes- 
■ioQ  of  the  defendant,  in  any  case,  where  the  amount  confepsed  does  not 
exceed  the  sum  of  five  hundred  dollars,  with  such  a  stay  of  execution,  if 
mny,  as  is  agreed  upon  by  the  parties  to  the  judgment. 

§  3011.  A  judgment  upon  confession  shall  not  be  rendered,  unless  thi 
folMwing  requisites  are  complied  with : 

1.  The  defendant  must  personally  appear  before  the  justice. 

1.  The  confession  must  be  in  writing,  signed  by  the  defendant,  and  filed 
wltii  the  justice. 

8.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty  dollars,  the 
confeasion  must  be  accompanied  with  the  affidavit  of  the  defendant  and  of 
the  plaintiff,  stating  that  the  defendant  is  honestly  and  justly  indebted  to 
the  plamtiff  in  the  sum  specified  therein,  over  and  above  all  just  demands 
wMdi  the  defendant  has  against  the  plaintiff ;  and  that  the  confession  is 
not  made  or  taken  with  intent  to  defraud  any  creditor. 

%  3012.  A  judgment  confessed,  otherwise  than  as  prescribed  in  the  last 
MOtioD,  !■  void,  as  against  every  person,  except  a  purchaser  in  good  faith 
of  property,  real  or  personal,  thereunder,  and  the  defendant  making  the 
eonfeseioii. 

§  3013.  Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
pluntiff  prosecuting  an  action  before  a  justice  of  the  peace,  in  either  of  the 
foltowing  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

1.  If  ho  fails  to  appear  within  one  hour  after  the  summons  is  return- 
able, or  within  one  hour  after  the  time  to  which  the  trial  has  been 
adjourned. 

S.  If  he  is  nonsuited  upon  the  trial 

8  3014.  Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial  with- 
eet  a  Jury,  is  rendered  in  favor  of  either  party,  the  justice  must  rendec 
jidgment  against  the  adverse  party  in  conformity  thereto,  with  costs,  except 
M  to  otherwise  specially  prescribed  by  law. 

I  3016.  Where  the  plaintifiF  is  nonsuited,  or  discontinues  or  withdraws 
Dm  action ;  or  where  Judgment  is  confessed,  or  a  verdict  is  rendered  ;  vr 
^liere,  at  the  close  of  the  trial,  the  defendant  is  in  custody ;  the  justice 
■BMt  forthwith  render  judgment,  and  enter  it  in  his  docket-book.  In  every 
eter  case,  he  must  render  judgment  and  enter  it  in  his  docket-book,  within 
^Bir  days  after  the  cause  has  been  finally  submitted  to  him. 

1 3016.  Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial  with- 
<*tt  a  jur^',  IS  rendered  in  favor  of  either  party  for  a  t\im  ol  tanw«i  ^ 


I 


prerailiDg  partr  ma/  reoiil  anj  porliDn  thereof,  and  take  jQd| 


Lidsmen' 


liB  Judgnient  ?    ..  .......      ,    .  , 

<  hfin  a  tTsnacrlpt  of  the  judgment.  The  county  clerk  irf 
Ijtlie  iufli™ciit  was  rendeted  ninat,  upon  tie  presBBtlil 
and  payment  of  the  fee  therefor  if  within  six  Team 
thereof,  indorse  thcrBupxin  the  date  of  its  Tecelpt,fll 
■*— :ketUie judgmentaaof  tie  time  of  the  receipt  r* 
book  kept  by  him  for  that  purpose,  as  preBoiibe 
„.  -t  ..v.-. — 1 1  .1.; — .    'T'— -ceforth  tiej 


I 


fice  an i docket  the  judgment  aa'of  tie  ttoe  of  the  rece[^~'stjfl 
apt  by  him  for  that  purpose,  as  prefiorllwdM 
hapter  eleven  of  thiaect.  Thencefo:  ■"  ■  "  ""^ 
lofthecc  


;t  reSLl  property,  unless  it  is  for  tweQtr<£v 


by  the  oountr  cftrk!  as  prescribed  In  section  thirty  hundred  and  & 
Of  tliis^aet.andthat_the  jndgraent^i '  '^ 

^  3018.  If  tlie  ■ctioo,  In  which  the  judgment  is  nnd*r«d,  IfA 
BCIioDS  specified  in  subdiTiaion  Erst  or  second,  of  B«ctioa  tMu' 
eight  bandred  and  ninetj-liTC  of  thia   act,  or  if  an  order  ot  i 
gruiitod,  and  was  eiecnled,  in  a  case  specified  in  subdiviaioa  tUl 
Hction,  and,  in  either  ciiEe,  if  the  defendant  is  a  mala  pereoo,)! 
must  iDSert,  in  each  trunstript  given  by  him,  as  ptesctilied  ii    ' 
tlon,  Clie  words,  "  defendant  liable  Ui  eieoution  ugainst  hia  p 
lilie  note  must  aieo  be  made  in  the  docliet  of  Che  judgment,  a 
'  uontit;  cjerli. 

§  3019.  A  juBtico  of  the  peace,  who  renders  judgroont  fw-M 
vhich  hns  been  delivered   to   (be   unsucixBeful  party,  c 
thereof,  in  caee  a   return   thereof  caonol  be  had,  must, 
eiceede  twentv&ve  dollurs,  upon  the  application  of  llie   partj  m  fl 
'   '  'le  judgment  vaa  reudoi'ed,  and  paTment  of  the  fee  therefor,  dd 

1  traneeiipt  of  the  judgment,  stating  the  puticulacB  Ibaieill. 
count;  clerk  of  ibe  county,  in  which  Ibe  judgment  waa  rendertJ,  S^^ 
npop  the  preaentacioD  of  the  transcript,  and  pnymeot  of  Che  (eea  lliin* 
indorse  thoreupon  tlie  date  of  its  reoeipt,  Ble  it  in  his  oHIce,  and  dodM' 
judgment,  aa  of  the  time  of  the  reeetpt  of  the  transcript,  in  the  bookl 
b;  him  for  that  purpose,  as  presoribed  in  artiole  tbird  of  title  flrsCold      " 
ter  eleventh  of  this  aut,  und  must  also  enter  ia  the  docket  the  pitlli'      b< 
of  the  judgment,  as  staled  in  the  transcript  of  the  justice.    Thenorfortl      D 
jadgmant  ia  deemed  a  judgment  of  the  county  court  of  that  counU^      ^ 


muat  tie  enforced  accordiogly  ;  except  tbat  ai 
,   Bpon  only  by  the  county  clerk,  as  preacribad  io  aection  three  tll«iMiJ< 
fertj-tbree  of  tbia  act. 

g  3020.  Where  an  action  is  brought  against  two  or  more  perloDi,  U      M 
Indebted  upon  contntct,  and  the  Bummons   is  served  upon  one^  '""^       - 
not  upon  alt  of  them,  if  the  plaintiff  recorera  judgment,  it  mull 
■tgaiast  all,  in  the  mode  prescribed  in  sectioa  one  thousand  n 
and  thirty-two  of  this  act.     Sections  one  thousand  Din«  hundred  ai 
three,  one  thoasand  nine  hundred  and  thirty-four,  and  one  tlipi 

Ibondred  and  thirly-five  of  this  aut  apply  to  sach  a  jadgment,*! 
Bxeoutlon  issued  thereupon  ;  except  that,  wiiere  the  juatiM  or 
clerk  Issues  the  eiebution,  he  must  make  the  indorHOMQt  f^ 
tA'tion  one  tbousaDd  nine  baadred  and  th.riy-four  of  tbla  kcL  " 


EXSGUTIONa  ^^Oti-  80M 

nie  justice  who  gWes  a  transcript  of  a  judgmtnt,  taken  if  pra* 
e  last  section,  must  distinctly  designate,  in  the  transcript,  each 
lo  was  not  summoned.  Thereupon  the  clerk,  who  dockets  the 
ust  make  in  the  docket,  under  or  opposite  the  name  of  each 
»t  summoned,  an  entry,  as  prescribed  in  section  one  thousand 
1  and  thirty-six  of  this  act ;  and  the  provisions  of  that  section 
)  judgment  so  docketed.  An  action,  upon  a  judgment  so 
n  be  maintained  in  a  justice's  court  against  the  defendants 
>nly  in  a  like  case,  and  with  like  effect,  as  if  they  were  the  only 
n  the  original  action.  An  action  may  be  maintained  against 
Its  not  summoned,  as  prescribed  in  section  one  thousand  nine 
thirty-seven  of  this  act,  in  any  court  having  jurisdiction  there- 
plaintiff  is  entitled  to  costs,  upon  recovering  final  judgment 
re  the  sum  remaining  unpaid  is  twenty-five  dollars  or  more. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed,  as 
i  either  of  the  foregoing  sections  of  this  title,  must  furnish  to 
ipplying  therefor,  and  paying  the  fees  allowed  by  law,  one  or 
'ipts  of  the  docket  of  the  judgment,  attested  by  his  signature, 
srk,  to  whom  Mch  a  transcript  is  presented,  must,  upon  pay- 
fees  therefor,  immediately  file  it,  and  docket  the  judgment  in 
ate  docket-book  kept  in  his  ofiSce,  in  like  manner  as  the  judg- 
»cketed  by  the  first  county  clerk.  The  judgment,  when  docketed 
i  in  this  section,  has  the  like  effect,  with  respect  to  the  enforce- 
f,  or  any  proceedings  thereunder,  or  by  virtue  thereof,  in  the 
e  it  was  so  docketed,  as  if  it  was  rendered  by  a  justice  of  the 
it  county,  and  docketed  upon  filing  his  transcript ;  except  that 
plication  for  leave  to  issue  an  execution  is  necessary,  ii  must  be 
county  court  of  the  county  where  the  judgment  was  rendered. 

d.  justice  of  the  peace,  whose  term  of  office  has  expired,  may 
script  of  a  judgment  rendered  by  him,  as  prescribed  in  either  of 
g  sections  of  this  title. 

TITLE  VIL 
JShceculions. 

I  JaBtice  may  iseae  ezeca-       $  8085.  Penalty  for  not  discharging. 

I.  3036.  Affidavit  a  defence  to  action  for 
ral  reqnlRites  of  ezecntion.  escape, 

ition  upon  judgment  for  3037.  Discharge  not  to  affect  jodg- 
nev.  ment. 

nral  of  execnt'on.  3038.  Execation  upon  judgment  in 
iTtj  exempt  from  execn-  action  for  a  chattel. 

1.  8039.  Action  against  constable  for  not 
sement  of  levy ;  notice  of  rctaming  execation. 

3.  3040.  Constable  not  to  act  under  exe- 
of  levy  and  sale.  cation  after  return  day. 

n  of  execation.  3041.  Action  against  constable  for 
dtion  against  the  person  ;  money  collected, 

prisonment  of  judgment  30^.  Datv  of  constable  whose  term  ol 
)tor.  office  has  expired. 

1  judgment  debtor  to  be  3043.  Execation  upon  judgment  dock 
cferged.  eted  with  coanty  clerk, 

ivit ;  discharge. 

At  any  time  within  five  years  after  entry  of  a  judgment,  the  jus- 
>eace,  who  rendered  it,  being  in  office,  m^y  issue  an  execution 
unless  it  has  been  docketed  in  the  county  clerk's  office. 

An  execution,  issued  by  a  justice,  must  be  ddrecled.  ^«a«t«J^^  V^ 
h  of  the  same  county.    It  must  intelUgibly  deact\\M  t\i«  V^^ 


menl,  itMin^  the  lUDies  of  tbe  purlies  in  whose  Enror,  ^ 

the  time  nhen.  ncd  the  name  of  the  jiulJco  bi  •rbom.  the  ji 
reudeted  ;  anil  it  must  be  made  riituruEible  tn  tlia  justice^  wilhinl 

g  3026.  An  eieculion,  iaaued  upon  a  judgmeaL  for  a  eiun  of  BJi^ 
must  specif;,  in  the  bod?  thereof,  the  sum  recaTsred,  uid  (he  anm  Maifll 
due  upon  the  jadgment  at  tbe  date  of  the  ciccatioo  ;  and,  except  intait 
wUere  special  pruviuoa  is  otherwise  muds  by  law,  il  must,  snbamcid;, 
require  the  i^ontitBble  to  Butiuf)'  the  judgment,  together  wiLli  his  fee^  W 
of  Ihe  personal  property  of  the  judgment  dabtor  within  tlie  cotm^M 
exempt  from  lery  and  snie  bv  virtue  of  mi  execatim ;  aud  to  bnotb 
■oney  before  the  justice,  by  [be  rctura  day  of  tbe  execution,  '  '  — 
dered,  by  tbe  juetice,  to  tbe  party  who  reixnered  (be  judgmi 
judgment  was  recovered  against  a  male  person,  in  either  of 
specified  in  aul>dii'i3ian  first  or  second  of  iieution  two  t! 
dred  and  ninety-five  of  this  sal ;  or  if  aa  order  of  oiTesC 
was  executed,  in  a  case  specilied  iu  subdivision  tbird  of  that  _ 
execution  must  alao  command  the  couslnble,  if  euffioient  personal 
eauuot  be  found  to  satisfy  tlie  judgment,  to  ari'est  tbe  judgment  debtor, 
to  convey  him  tu  tbe  jail  of  the  county,  there  to  remain  until  he  psyi 
judgment,  or  ja  di^ubaiged  aocording  to  law.  If  tbe  judgment  wasnoA 
in  an  auLlM  to  recover  a  penalty  or  forfeiture  ^ven  by  a  stntule  of 
Slate,  tbe  justice  must  indorse  npon  [he  eiecution  a  reference  to  tM  Nt- 
ute,  aa  preauribed  in  section  one  thousand  eight  hundred  luid     '  ~ 

of  this  act,  with  respect  to  a  eopy  of  [be  summona. 

g  3037.  After  tbe  return,  wholly  or  partly  nnaaiisBed,  of  an  eucott* 
isBued  by  a  justice  of  the  peace,  ho  may,  from  time  to  time.  «!thtan 
years  after  the  judgment  was  rendered,  issue  a  new  execution,  or  t^, 
the  former  execution.  An  execution  is  renewed  by  a  written  iudO — ^^" 
tiiereupoQ  to  thB,[  effect,  signed  by  the  jnatiue,  and  dated  upon  tbidi. 
it  is  made.  If  part  of  the  execution  has'  been  saeiaGed,  the  imlniiwWi 
muat  stale  the  aum  remaining  due.  Each  iudarsemcnt  renews  tlie  CMfflM 
for  sixty  days  from  the  dale  thereof.  A  Justice  whose  term  of  oBn  W 
expired  may  thus  issue  or  renew  an  eieoution. 

g  3028.  Tbe  same  personal  properly  is  exempt  from  levy  and  wM^lf 
Tirtue  ofuu  execution  iesued  by  a  justice  of  tlie  peace,  which  is  eienptlrp 
levy  and  sole,  by  virtue  of  an  execution  issued  out  of  tbe  supreme  awA' 
in  the  tike  cases,  and  under  tlie  same  circuuislances,  as  prescribed  in  H^^ 
1SB9,  ISeO,  130],  1392,  139S,  aud  1394  of  this  act,  and  (be  otbv  ^Mli 
provisions  of  luw,  relating  to  such  so  exemption, 

g  3039.  A  coDstabls,  who  takes  personal  piuper-ty  into  bis  tuta^t  V 
virtue  of  an  execution,  must  indorse  upon  ibe  eiaculloa  the  iim«all<r~* 
npon  it.     He  must  iminedialely  post  cQuspicuoualy,  in  at  least  tbrt»  f 
plaoes  of  tbe  city  or  town,  iu  which  tbe  property  was  taken,  wrilti 
printed  notices,  signed  by  tiim,  deaoribing  tlic  property,  anii  spedfyim^  I 
place,  within  tbe  iome  city  or  town,  where,  and  the  time,  uotieMltuAl 
days  after  the  posting,  when,  it  will  be  exposed  fur  sale,  V 

fi3030.  The  provisions  of  sections  one  thousand  t1.  '..  ■'  ^ -^  ' 
^nty-tour,  one  thousand  three  hundred  and  eighty-tivf!, 
hundred  and  eig)ity-aix,  one  thousand  three  honditHl  uni 
tilousand  four  hundred  and  Gve,  one  thonsand  four  biiri 
l/iousand  four  bundled  avA  ten,  one  thousand  four  Imtuli 
Hid  Iwir  handled   anA  \5ie\iB,  vai  tio»  'i»vii'«,il 
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rimt7««i|^t  of  this  act,  substituting  the  constable  for  the  sheriff,  apply  to 
id  gOTorn  the  levy  upon  and  sale  of  personal  property,  by  yirtue  of  an 
:ecution  issued  by  a  justice  of  the  peace ;  except  where  a  different  rule  is 
escribed  in  this  act. 

ft  8031.  The  constable  must  return  the  execution  to  the  justice,  and  pay 
him  the  amount  of  the  judgment,  with  interest,  or  so  much  thereof  as  he 
■  collected ;  returning  the  surplus,  if  any,  to  the  person  from  whose  prop- 
tj.  it  was  collected. 

§  3032.  For  want  of  sufficient  personal  property,  whereon  to  levy,  the 
QBtable  must,  if  the  execution  requires  it,  arrest  the  judgment  debtor,  ard 
avey  him  to  the  jail  of  the  county.  The  keeper  of  the  jail  must  thero- 
•OA  keep  the  judgment  debtor  in  custody,  in  all  respects  as  if  the  execu- 
Mi  was  issued  out  of  the  supreme  court,  until  the  judgment  and  the  fees 

the  constable  are  paid ;  or  until   the  judgment  debtor   is   thence  dia- 
arged,  in  due  course  of  law ;  except  that  if  the  execution  has  an  indorse 
Bnt,  showing  that  the  judgment  was  rendered  in  an  action  for  a  penalty 

forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not  admit  the 
dgment  debtor  to  the  liberties  of  the  Jail. 

g  3033>  [am'd  1383.]  If  a  person  committed  to  jail  by  virtue  of  an  exe- 
lUon  issued  by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of 
uflalo,  or  by  virtue  of  an  execution  issued  by  a  county  clerk  on  a  tran- 
fript  of  a  judgment  recovered  before  a  justice  of  the  peace,  or  in  the  said 
mndpal  court  of  Buffalo,  has  a  family  within  the  state  for  which  he  pro- 
ides,  he  must  be  discharged,  after  remaining  in  custody,  either  with  or 
ithout  being  admitted  to  tlie  jail  liberties,  thirty  days  ;» otherwise  he  must 
9  discharged  after  so  remaining  sixty  days. 

%  3034.  In  order  to  procure  a  didoharge,  as  prescribed  in  the  last  sec- 
on,  the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailor  an  affi- 
%y%  stating  the  facts  which  entitle  him  thereto,  according  to  the  provisions 
r  that  section.  Upon  receiving  such  an  affidavit,  the  sheriff  or  jailoi 
ivst  forthwith  discharge  the  prisoner   from  his  custody.     He  must  tlici'e- 

gm  deliver  the  affidavit  to  the  clerk  of  the  county,  who  must  file  it  in  his 
ce,  without  fee. 

§  3036.  A  sheriff  or  jailor,  who  refuses  to  discharge  the  prisoner,  upon 
Moving  such  an  affidavit,  ft>rfeits  twenty-five  dollars  for  each  day,  during 
hich  he  detains  the  prisoner ;  to  be  recovered  by  the  latter,  in  addition,  to 
dy  damages,  which  he  sustains  by  reason  of  the  false  imprisonment. 

§  3036.  The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action 
roaght  against  the  sheriff  or  jailor,  by  reason  of  the  prisoner's  discharge. 

§  3037.  Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
^bed  in  the  last  four  sections,  the  judgment  remains  valid  as  against  his 
c^perty ;  and  a  new  execution  may  be  issued  accordingly,  as  if  he  had  not 
Ben  imprisoned. 

§  3038.  In  an  action  for  a  chattel,  the  possession  of  which  has  not  been 
ifivered  to  the  prevailing  party,  an  execution,  for  the  delivery  of  the  poe- 
ission  thereof  to  him,  as  well  as  for  any  damages  recovered  by  him,  may 
i  issued  by  the  justice ;  unless  the  judgment  has  been  docketed  in  the 
^unty  derk'i  office,  as  prescribed  in  title  sixth  of  this  chapter,  k  must 
s  to  the  same  effect,  and  executed  in  the  same  manner,  as  a  like  execu- 
oo  issued  upon  a  judgment  rendered  in  the  supreme  court ;  except  that  it 
lut  be  directed  generally  to  any  constable  of  the  county  ;  and  that  th« 
rection  to  satisfy  a  sum  of  money,  out  of  the  property  ot  Ai\v^  \M^:|pii 
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debtor,  fduit  be  in  Iba  form  prescribed  in  this  title  for  ■  Ek 
where  m  election  i«  ieaued  bj  n  juatioa  of  tb«  peace,  (rpon  i 
for  *  eum  ot  money. 

§  3039.  If  a  coaBUbli!  laiif  m  relum  ui  uiecuticu  wiLliiu  I 
(lie  return  day  thereof,  tbe  ptrtj.  in  whosa  tuTor  it  was 
recover,  tn  as  BOiioa  i^i>^-£l  t''?  ninstiible,  tbu  UDoaat  of  Ibe  ( 
it  wsa  issued  upon  a  judgment  ...        sam  of  money;  ur  if  ii  wiu 
delirerj  of  ttte  posxeision  of  a  chuc.ie>,  ibe  Talue  of  tlie  chnltel,  as 
In  tbe  jndgmcm,  tugethur  with  the  duoiBges  and  cassis  awarded   ..  _..,  , 
and,  in  either  case,  with   iaterest   from   the  time  wben  tlie  jadgmenl  Ml 
rendered. 

g  3040.  A  conalable  shall  not  levy  upon  or  aetl  property,  or  imM  I 
detenilBnt,  or  lalic  possession  of  a  chattel,  by  virtue  ot  an  eiocntiua,  tftd 
the  time  limiled  tliereia  for  its  return,  aul^ss  the  eiecatton  hu  tM 
renewed ;  nur  Bhell  bo  do  any  uut  under  a  renewed  eieuuciOD,  aflor  lb< 
expiration  of  the  time  for  which  it  haa  been  renewed. 

§3041.  Where  money,  collected  by  a  uunatable  npon  an  «iecallon,Il 
not  paid  over  by  him  according  to  law,  any  pemon  entitled  thei«M  auf 
maintain  an  action  in  his  own  nanie,  upon  the  inatniment  of  aecoritf  gtnt 
by  the  conatabie  and  tii^  euretiea ;  and  may  recover  therein  the  sum  so  cd 
leoted,  with  interest  from  Che  lime  when  it  wiia  collected. 

g  3043.  A  constable,  to  whom  an  eic^tioo  is  delivered,  whose  tana  of 
office  expires  on  or  before  the  return  day  thereof,  mus{  proc««d  thenupH 
in  the  same  manner,  as  if  his  term  of  office  hud  not  expired  ;  ami  be  iti 
his  anietics  are  liable  far  any  neglect  of  duty,  with  respect  lo  tlisexMalioU 
or  for  money  collected  thereunder,  or  for  i^iucigea  snataiaed  by  vmhbII 
any  set  doiia  by  the  constable,  toachtng  the  eiecntron,  in  the  nam*  auiN^ 
and  to  the  aame  eilent,  ^u  if  hia  term  of  office  had  not  expired. 

§3043.  Where  a  judgmpnl.  rendered  b j  a  juatice  of  the  peaoe,  Iial  («■ 
doclteted  with  a  county  alerk.  upon  the  filing  either  of  a  truiacri{lt  ' 

tha  joa^oe's  docket,  or  of  u  transrript  from  the  clerk's  docitct  of  la . 

eonnty,  the  execution,  to  be  issued  tliereupon  by  the  count;  clerk,  nM  li 
in  tbe  •ame  form,  and  executed  in  the  same  manner,  us  an  exeoutioB  iMmJ 
upon  a  jadpnent  of  tbe  coaaty  conn ;  except  og  otherwise  prBKtriWk  q 
HctioD  OTIC  thousand  three  hundred  and  stity-Beren  of  this  act ;  and  twft'  ^ 
also,  that,  where  the  jiidgii^ent  ia  for  a  sum  less  than  twenly-Gva  d«IM  ' 
cxclusiie  of  costs,  the  direLtion  to  nilisfy  the  judgment  oni  of  ibg  ><■ 
property  of  the  judgment  debtor  must  be  omitted.  In  thulcabe  tiM  p* 
Tiaieni  of  this  boI  relating  to  the  Batiafaction  ut  an  eieculian  oul  sl  M 
JadgOMlit  debtor's  teal  property,  are  not  applicable  thereto 
TITLE  Vm. 
Appfoli, 
IRnixa  1.  Appeala  grnonillj.  _^ 

i.  Appeal  wbrts  ■  new  trin]  ia  not  bad  In  the  appellau  ttalt.  T! 

a.  Appeal  for  ■  new  trial  In  the  appi'llBte  conrt.  fm 

ARTIULB   FIEST. 

4.  Jartice's  Jndjment  leTiewed  by  piyment  of  corta  anil  ft* 

appenl.  I  304a.  Ser>U»  ofnoticc  apmnip'r 

comi  appek)  la  be  takca.  3CVI9.  Amendi 

__  J.  Appeal ;  wlicn  and  \iow  Ukec.  3050,  Uiirierti 

JW7.  Swvica  «t  uotlea  upon  lofWce  ,  uv^ 
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lOBl.  Fiooeedlngs ;  how  stayed.  f  80B7.  Proceedings  when  error  in  fact 

MXSB.  Id.;  whenjastice  is  dead,  etc.  is  alleged. 

10S8.  Betnm.  8058.  Restitntion  upon  rerersai. 

1064.  Id.;  \rhen  justice  has  gone  oat  S059.  Setting  off  costs  and  recovery, 

of  office.  aOGO.  Certain  sums  may  be  incladed 

1066.  Farther  retom  ;  how  compelled.  in  disbursements. 

MRMb  Id.;  when  justice  is  dead,  etc.  S061.  Jndgment-roll. 

g  3044.  The  only  mode  of  reviewing  a  judgment,  rendered  h^  a  justice 
^lie  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in  this  title. 

§  3046.  An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judg- 
BDi.  Where  the  judgment  was  rendered  by  a  justice  of  the  peace  of  the 
iy  of  Boffalo,  the  appeal  must  be  to  the  superior  court  of  that  city ;  in 
'erf  other  case,  it  must  be  to  the  connty  court  of  the  county  where  the 
dpnent  was  rendered. 

g  3046.  [am'd  1882.]  An  appeal  must  be  taken,  within  twenty  days 
ier  the  entry  of  the  judgment  in  the  justice's  docket ;  except  that  where 
defendant  appeals  from  a  judgment  rendered  in  an  action,  wherein  he  did 
>t  appear  and  the  summons  was  not  personally  served  upon  him,  and  the 
ppeal  may  be  taken  within  twenty  days  after  personal  service  upon  him 
1  the  part  of  the  plaintiff,  of  written  notice  of  the  entry  of  the  judgment ; 
at  not  after  the  expiration  of  five  years  from  the  entry  of  the  judgment. 
Ji  appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judgment  was 
sndered,  and  upon  the  respondent,  a  written  notice  of  appeal,  subscribed 
ither  by  the  appellant  or  by  his  attorney  in  the  appellate  court 

§  3047.  Service  of  the  notice  of  appeal  upon  the  justice,  must  be  made 
y  delivering  it  to  him  personally,  or  to  his  clerk,  appointed  pursuant  to 
m ;  but  if  the  justice  is  dead,  or  if  neither  he  nor  his  clerk  can,  after 
iaaonable  diligence,  be  found  within  the  county,  service  of  the  notice  upon 
le  justice  may  be  made,  by  delivering  it  to  the  clerk  of  the  appellate  court, 
'nleifl  the  justice  is  dead,  the  appellant  must,  at  the  time  of  serving  the 
Mice,  pay,  to  the  person  to  whom  it  is  delivered  the  costs  of  the  action, 
tolnded  in  the  judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  jus- 
oe  for  making  the  return. 

g  3048.  Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
lade,  by  delivering  it,  in  any  part  of  the  State,  to  the  respondent  person- 
Oy,  or  in  one  of  the  following  methods : 

1.  If  the  respondent  is  a  resident  of  the  county,  by  leaving  it  at  his  resi- 
B&ce,  with  a  person  of  suitable  age  and  discretion.  If  he  is  not  a  resident 
f  the  county,  and  the  person  who  appeared  as  his  attorney  upon  the  trial 

a  resident  thereof,  it  may  be  served  upon  the  attorney,  either  personally, 
*  by  leaving  it  at  his  residence,  with  a  person  of  suitable  age  and  discre- 
on. 

2.  If  service  within  the  county  cannot  be  made,  with  due  diligence,  upon 
te  respondent  personally,  or  in  the  method  prescribed  in  the  foregoing 
tbdivision,  the  notice  of  appeal  may  be  served  upon  him,  by  deliveiing  it 
>  the  clerk  of  the  appellate  court. 

§  3049.  Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
Hice  of  appeal,  upon  either  the  justice  or  the  respondent,  but  omits, 
iroagh  mistake,  inadvertence,  or  excusable  neglect,  to  serve  it  upon  the 
'her,  or  to  do  any  other  act  necessary  to  perfect  the  appeal,  the  appellate 
^urt,  npon  proof  by  affidavit  of  the  facts,  may,  in  its  discretion,  permit  the 
k&iaaion  to  be  supplied,  or  an  amendment  to  be  made,  upon  snch  terms  at 
L^oe  requires 
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3  3060.  If  the  sppellmt  fleairea  a  bUj  of  e 
wntten  nnderlakinii;,  eiecuted  bj  one  or  idopb  euretiea,  approved  bjitt 
jwUce  wIjo  ivadei-^l  llie  judgment,  or  by  a  judge  nt  the  appsllua  mnl, 
M  the  ellevi  that,  if  Die  appeal  ia  diamia^d ;  or  ii  jinlgnenc  is  icaiatt 
tgaingt  the  Hppellant  in  the  appelluto  court,  aod  an  eiecutiou  isgoed  ttm- 
upon  ia  returned  wholly  or  partly  unSBliaficd;  tha  Biireties  wiE  piT  lb 
amount  of  tbe  judgment,  or  the  portion  thereof  reoiaiDing  nnstt>BSgd,M 
exceeding  h  sum,  apeuified  in  the  nuderUkm^,  irbich  must  be  M  ItHtfM 
hqndred  dollars,  and  nol  less  than  twice  the  ojnount  of  the  judgmeoll  K, 
if  liie  judgment  !□  the  jaatice'a  court  ia  for  the  recovery  of  a  ctaatteLlhl 
the  HureticB  will  pay  the  sum  Died  bj  thaC  judgment  aa  tbe  value  of  d* 
.chattel,  tngetbcr  with  tlie  damagee,  if  an t,  awarded  for  tbe  taking,  mA- 
holding  or  detention  (hereof.  A  iiopj  of  the  undertaking,  with  a  notigltl 
the  delivery  thereof,  must  be  served  witb  tbe  notice  of  appeal,  and  in  lib 
nuDoer.  Section  one  thouaand  three  hundred  and  thirty-five  of  lUtlrt 
applies  to  anch  an  undertatiing. 

%  3061.  Tbe  delivery  of  the  undertaking  to  the  justice  or  to  hi 
appointed  pnrsuant  to  Ian,  and  service  of  a  copy  thereof,  and  of  u 
the  delivery  thereof,  atay  the  ieaning  of  an  eiecnlion  npon  the  jild„_ 
If  an  execution  baa  been  iaaued,  the  service  of  a  co()y  of  the  uaderta]nq( 
oertified  by  the  jnstice  or  tbe  clerk,  or  accompanied  ivitb  an  aflidBrit,  ibo^ 
iug  that  it  ia  a  copy,  and  that  the  original  has  been  duly  Gled,  dpoB  tb 
officer  holding  the  eiecntion,  stays  furtbar  proceedingis  thereunder. 

§3063.  Where  the  justico  is  dead,  or  cannot,  with  due  dilijreo«^t« 
found  within  the  connty,  and  he  haa  no  cleric,  appointed  pursnant  (out, 
or  the  clerk  cannot,  with  due  diligence,  be  found  within  the  cour~  "^ 
Undertaking  ma;  be  Bled  with  tba  clerk  of  the  appellate  court, 
case,  notice  of  the  filing  must  be  given  to  tbe  respondent,  as  prescribed  It 
aection  ^ree  thousand  and  forty-eight  of  tbia  uet,  for  aerriue  of  a  DMiHit 
appeal  upon  him.  The  filing  of  the  undertaking  baa  tbe  same  eltes^  ■ 
the  delivery  thereof  to  the  justice;  and  a  copy  thereof,  certified  by  ih 
county  clerk,  served  upon  the  oCGcer  holding  an  execution,  hag  the  »  " 
effect,  as  if  it  was  certified,  aa  prescribed  in  the  last  section. 

g  3063.  The  juatioa  must,  after  ten  and  withm  thirty  days  (tm  tb 
aervice  of  tbe  notice  nf  appeal,  and  the  payment  of  the  coeti  ■  ■  -  - 
preacribed  in  seotion  three  thousand  and  forty-seven  of  tbia  ..,  _ 
return  to  tbe  Rppoilnte  court,  annex  thereto  tlie  natico  of  appeal  andlb 
anderutking,  if  any  bas  been  delivered  lo  bim  or  to  hi:4  clerk,  and  BItlta 
■ame  with  the  olerk  of  the  appellate  court.  The  return  moat  contain  all  lit 
proceedings,  ioclading  tbe  evidence  and  the  judgment ;  unless  the  apptHwl 
has.  in  hia  notice  of  nppcHl,  demanded  a  new  trial,  in  a  cose  where  be  ll 
entitled  thereto,  as  prescribed  in  article  third  of  thia  title.  I 
cue,  the  justice  must  return  the  aammoua,  together  with  each  w 
attachment,  order  of  arrest,  or  requisition  to  replevy,  or  eieeutiot 
by  him  in  tbe  action,  with  tbe  proof  of  the  service  thereof;  tbe  pltuUlM 
or  copiea  thereof ;  tbe  proceedings  upon  the  trial ;  and  the  judgnenti  nk 
a  brief  statement  of  the  amount  and  nature  of  the  claims  litigated  b;  " 
parties.^'  But  he  need  nol  return  the  evidence,  or  any  part  theraof^  v 
he  is  required  bo  to  do  by  the  special  order  of  the  appellate  court. 

i3064.  Where  tbe  justice  has  gone  out  of  office,  he  must,  nerartM* 
e  ■  return  in  the  same  manner,  and  hia  — ■ —   '   -  ■*-     "-"  " 

if  he  remained  in  olGce. 
If  30e».     If  the  telum  is  ^elec^ne,  IJis  (lq^UvIk  omtt 
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jMtiee  to  make  a  further  or  amended  return,  as  often  as  is  necessary.  The 
Appellate  oonrt  may  0(Hnpel  the  justice,  by  attachment,  to  make  and  file  a 
retnin,  or  a  further  or  amended  return.  The  court  is  always  open  for  thoae 
parpoees.  Where  the  justice  has  removed  to  another  county  of  the  State, 
Uia  appellate  court  may  compel  him  to  make  the  return,  as  if  he  was  still 
within  the  county  where  the  judgment  was  rendered. 

J  3066.  If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
State,  or  otherwise  becomes  unable  to  make  the  return,  the  appellate 
tfourt  may  receive  affidavits,  or  examine  witnesses,  as  to  the  evidence  and 
ether  proceedings  taken,  and  the  judgment  rendered,  before  the  justice ; 
end  may  determine  the  appeal,  as  if  a  return  had  been  duly  made  by  th^ 
jnstioe. 

%  8067.  Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro- 
ceedings, not  affecting  the  merits  of  the  action,  and  not  within  the  knowl- 
edge of  the  justice,  the  court  may  determine  the  matter  upon  affidavits ;  or, 
in  its  discretion,  upon  the  examination  of  witnesses ;  or  in  both  methods. 

§  3068.  Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or  of  a  right, 
lo^  bj  means  of  the  erroneous  judgment ;  but  not  so  as  to  affect  the  title 
cl  e  purchaser,  in  good  faith  and  for  value,  of  property  sold  by  virtue  of  a 
wftrrant  of  attachment  in  the  action,  or  an  execution  issued  upon  the  judg- 
ment. In  that  case,  the  appellate  court  may  compel  the  value,  or  the  pur- 
chase-price to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
Jnetice  requires.  Six  days*  notice  of  an  application  for  an  order  for  restitu- 
tion mnst  be  given ;  and  if  the  application  is  granted  before  judgment,  the 
|»oper  direction  may  be  included  therein. 

J  3069.  It,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party,- 
costs  are  awarded  to  the  adverse  party,  the  appellate  eourt  must  set  off 
the  one  against  the  other,  and  render  judgment  for  the  balance. 

§  3060.  Where  costs  are  awarded  to  the  appellant,  he  may  include,,  in 
the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to  the  justice 
upon  taking  the  appeal ;  and,  where  the  judgment  rendered  by  the  justice 
was  against  the  appellant,  he  may  also  include,  in  those  disbursements,  the 
ooste  of  the  action,  before  the  justice,  which  he  would  have  been  entitled 
to  veooTcr,  if  the  judgment  of  the  justice  had  been  in  his  favor. 

§  8061.  The  clerk,  immediately  after  entering  final  judgment  upMi  the 
detennination  of  an  appeal,  must  attach  together  and  file  such  of  the  fol- 
lowing papers,  as  were  used  upon  the  appeal ;  which  constitute  the  judg' 
ment-roll : 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof ;  the  notice  of 
appeal ;  and  the  undertaking,  if  any  has  been  given. 

%  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  made  as  pre- 
aeribed  in  article  third  of  this  title. 

S.  A  certified  copy  of  the  judgment,  together  with  each  notice  of  ezoep- 
tKNU,  or  case,  which  is  then  on  file. 

ii  Every  other  paper,  then  ob  file,  and  a  certified  copy  of  every  order, 
wUeh  in  any  way  involves  the  merits,  or  necessarily  affects  the  judg 

ABTIOLE  SEOOND. 

APPBAL  WHXRB   ▲   NEW   TrIAL   is   not  had  lA    THE   A7PBLLAT1   GouaT. 

I  ttOB.  Heariog  ot  appeal ;  dismisnl  court  may  \)«  (Sl\t«c\a^. 

^^       thereof.  %  3005.  Id.;  proceedw^tt  be^ot^  V»*'*^*^  • 

Sff-  JndgmeDL  3066.  OoHta  ;  w\\en  uJwwdie^. 

«W.  When   new    trial    in  jastice'e  30(^7.  Ajnount  o?  coBta. 


g  3062.  [am'd  188B,]  If  the  ense  Is  one  whera  the  appclUnt  \a  ni 
a  to  or  liaa  iiot  dcuimi'lcd  n  aow  tml  ia  Ihe  ap[wlliile  court  bl  pt>v*id«l 
BBciiou  (lirco  ttioiisunil  and  £i:ity-i'iglit  of  lliii*  auf,  tbe  reBpondeni  nij, 
thin  twenty  dava  of  tlie  aervite  on  him  o(  the  notice  of  appi'al.iie 
ihe  appeUsiU  or  liis  ntiorney  a  wrillen  Btipuliition  lliat  the  j  „ 
Bppaalecl  from  miiy  be  itforaed  with  five  dol Ian)  ooatB  kiiil  dJabnrsemBiU* of 
the  uppeal,  and  Ihereafrer  no  further  sKjis  shall  be  talten  ill  auuh  tj^eJ. 
Bxuept  to  cuter  judgment  in  pursuance  of  sueti  stipulation  for  the  mfoiw 
DMiit  thereof ;  in  case  such  stipulation  nhall  uot  be  bo  aerred,  tbe  ^pal 
may  be  brought  to  a  Clearing  iu  the  appellate  court  at  an;  term  thenof 
which  such  nu  appeal  cun  bo  heard,  held  nftflr  the  retniii  ix  Sled,  upon  • 
nlitice  by  eillior  party  of  nut  less  tlian  eiglit  days.  It  must  be  plai-ed  DDal 
the  calendar,  and  muat  continue  theicupou  without  further  notice  until  n% 
BdbDv  disposed  of.  If,  after  being  re^lariy  placed  upon  the  mleadtf, 
neither  party  brings  it  to  a  bearing  before  the  end  of  the  ■ecouil  term  Ibov- 
nfter  ut  nbich  it  might  be  noticed  for  beariug  and  heard,  the  ccnin  i 
dismiss  the  iippenl  unless  it  direcm  tlie  same  to  be  coatinued  for  o 
ebown.  It  the  appeul  is  to  the  Buperior  court  of  Buffalo  it  must  b«  In 
at  a  general  term  thereof. 

^  3063.   [im'il  1893].     InacaHeBpeoifiediiithelHat»Botikmtliei|t 
pealmust  be  heard  upon  the  original  papers,  or  a  certified  oopytbat*' 
of  and  a  copy  or  copies  thereof  need  not  be  furniBhed  for  the  nseofttti, 
court.  Tbeappellata  court  must  render  judgment  according  to  tbeju 
tioeof  tbe  case,  without  regard  to  techmunl  errors  or  defeotB,whimi 
not  affect  the  msrits.     It  may  affirm  or  reverse  the  judgment  of  ttl 
jttBtiue,  in  vhole  or  in  part,  undastoanyot  nUof  the  parties,  uiJ& 
errors  of  law  or  of  fact.     When  the  appeal  is  h>  tbe  oonntf  cooitd 
Kings  oonnty,  snid  oonit  may,  npon  its  reversal  of  a  jndgmenl,  otA^     % 
n'newtrial  before  tbe  same  juatice,  or  before  another  jaHtioflOflk    * 
same  county  to  be  designated  in  the  order,  and  nt  a  time  and  pIwaM|| 
be  specified  in  tbe  order,  and  in  such  H  case  tihe  costs  of  the  ■Jf'^ 
shall  be  in  the  diaoretion  of  tbe  appellate  eonrt. 

g  3064.  If   Che  appeal  is  taken  by  a  defeudaut,  oho  failed  to  iffH 
before  the  justice,  either  upon  tbe  return  of  Ihe  summons,  or  at  the  lui>4 
which  the  trial  of  the  action  was  edjoumed  ;  and  be  shows,  bj  aSdifli|| 
Otherwise,  that  manifest  injustice  bas  been  done,  nud  reuders  a  sitiafiM 
eicuse  for  bis  defauir ;  the  appellate  court  may,  in   its  discretion,  ei 
the  judgment  appea.ed  from,  or  stay  proceedings  (hereunder,  and  bj  M 
direct  a  new  trial,  before  the  same  justii.<e,  or  before  another  justice  of  ■ 
same  county,  deBignnted  in  the  order,  at  soch  a  time  and  pUce         " 
(he  order,  and  npon  euch  terms,  as  it  deems  proper. 
_§S06R.    [am'd  1893].     Whereanew  trialis  directed  befOMli 
tioe  as  prescribed  in  the  last  two  seotiona,  the  parties  mast  iq  ~ 
before  him  at  the  time  and  ploae  speoifiod  in  tbe  order  of  thei 
late  court,  without  Eervice  of  any  notice  or  of  a  oopy  of  tbe  l.. 
'I'heienpon  Uie  lilie  proceedings  must  be  had  in  tbe  uotion,  utt 
the  return  of  a  stunmons  personally  served. 

§  3066.  Upon  an  appeal  provided  for  in  this  irticte,  tiie  award  a(lj| 
ta  regulated  as  follows  t 

1.  If  the  appeal  is  dismissed,  because  oeither  party  hi 
U  preacribed  iu  this  article,  coats  ahall  not  be  awsrded  1 
S.  If  the  judgment  is  rrveised  fur  an  error  in  fac 
awrils ;  ar  it  a  new  tna\  ^a  iViceuwid.  bebne  the  lanta  or 
f.AwTibed  ID  this  artide-.  tti«  coma  ol  «wt¥«*Am'n  i.b«41 
t£.r.  appellate  conrl. 
a    If  the  iiidRTOPiH  la  affiTine.Vci»i.6nif»'^'™»««™».^«i' 


AJtnAlA  ftft  S<M7-40?i 


the  Judgment  fs  reversed,  costs  must  be  awarded  to  the  appellant, 
the  judgment  is  affirmed  only  In  part,  the  costs,  or  such  a  part 
as  to  the  appellate  court  seems  just,  not  exceeding  ten  dollars, 
disbursements,  may  be  awarded  to  either  party. 

S7.  Upon  an  appeal,  provided  for  in  this  article,   oofita,  wbati 

I,  must  be  as  follows,  besides  disbtirsements : 

le  appellant,  upon  reversal,  thirty  dollars. 

e  respondent,  upon  affirmance,  twenty-five  dollars. 

ARTICLE  THIRD. 

ApPKAL  for  ▲  NXW  T&IAL  IN  THE  APPSLLATE  CoURT. 

Then  appellant  may  demand  $  8071.  Proceedings  in  appellate  eemiL 

new  trial  in  appellate  coart  8072.  Offer  to  compromise  after  m- 

fndertaking  to  be  given.  torn. 

dfer  to  compromise  before  re-  8078.  Amoont  of  costs, 
tarn. 

68.  [am'd  1893].  Where  an  issue  of  fact  or  an  issue  of  law 
ined  before  the  justice,  and  the  sum  for  which  judgment  was 
led  by  either  party  in  his  pleadings  exceeds  fifty  dollars,  or 
in  an  action  to  recover  a  chattel,  the  value  of  the  property  as 
ogether  with  the  damages  recovered,  if  any,  exceeds  nfty  dol- 
e  appeUant  may,  in  his  notice  of  appeal,  except  when  the  ap- 
io  tne  county  court  of  Kings  county,  demand  a  new  trial  in 
pellate  court;  and  thereupon  he  is  entitled  thereto,  whether 
endant  was  or  was  not  present  at  the  trial.  An  appeal  from  a 
mt  of  a  justice's  court  or  by  a  justice  of  the  peace  in  the  city 
>klyn,  or  any  of  the  towns  in  the  county  of  Kings  must  be 
ind  disposed  of  in  the  manner  prescribed  in  articles  first  and 
of  this  chapter  and  title,  and  not  otherwise. 

69.  To  render  such  an  appeal  effectual,  the  appellant  must,  at  the 
the  service  of  the  notice  of  appeal  upon  the  justice,  give  the  under- 
■equired,  by  this  title,  to  stay  the  execution  of  the  judgment.  ^    . 

70.  [emCd  1886.]  Upon  an  appeal,  provided  for  in  this  article,  from       / 
nent  for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
rrioe  of  the  notice  of  appeal,  serve  upon  the  adverse  party,  or  upon 
mey,  a  written  offer,  to  allow  judgment  to  be  rendered  in  the  appel- 

rt,  in  favor  of  either  party,  for  a  specified  sum.  If  the  offer  is  not 
i,  it  cannot  be  proved  upon  the  trial.  If  the  party,  within  ten 
ber  service  of  the  offer  upon  him,  serves  upon  the  party  making  the 
r  upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he  must 
irith  an  affidavit  of  service  of  the  notice  of  acceptance,  with  the 
the  appellate  court,  who  thereupon  must  enter  judgment  accord- 
Where  an  offer  is  made  as  above  provided,  the  party  refusing  to 
;he  same  shall  be  liable  for  costs  of  the  appeal,  unless  the  recovery 
more  favorable  to  him  than  the  sum  offered.  If  neither  party  make 
',  as  provided  herein,  the  party  in  whose  favor  the  verdict,  report  or 
I  in  the  appellate  court  is  given,  shall  be  entitled  to  recover  his  costs 
e  appeal. 

71.  Upon  an  appeal,  provided  for  in  this  article,  after  the  expiration 
lays  from  the  time  of  filing  the  justice's  return,  the  action  is  deemed 
»n  at  issue  in  the  appellate  court ;  and  all  the  proceedings  therein, 
ig  the  entry,  enforcement,  and  review  of  the  judgment,  are  the  same, 
e  action  had  been  commenced  in  the  appellate  court,  except  %&  cst'tiMic- 
ecially  prescribed  in  this  chapter.  -t 

f2.  Either  party  may,  at  any  time  after  the  act\oii\a  decBQft^*'^^^""^  ■ 
pellntc  court,  and  before  the  trial,  serve  upon  t\\e  adN«c«»  '^^xt:^^* 


^%  SOlt-MTa  OOBTB. 

nrittcD  bffer  ta  hIIoh'  judgmenl  to  ba  taken  agaiuHt  hjm,  for  n 
erty,  or  to  the  nBeul,  tberein  epecified,  iritL  ur  nitbout  cobm. 
two  or  mure  i)er?iiilBiitB.  and  the  action  uan  be  severed,  n  liku  offer  mij  bt 
made  by  one  ur  mui^  dofeailBntx,  agninst  whom  a  sapHrate  judgment  nujti 
taken ;  and,  if  it  ii  Bccepled,  the  atiion  bei^omee  aevered,  and  may  proccod 
agaioBt  tlie  other  defendanla,  as  if  jC  had  been  originallv  comineilped  ipiaK 
Ihem  only.  If  the  party  receiving  the  offer,  within  ten  days  tbereaflar, 
aerves  upon  the  adverse  party,  notice  tlmt  be  aooept*  it,  he  may  Sis  il, 
with  proof  of  atceptani^e ;  and  thereupon  the  clerk  mDat  eater  judgnMl 
ocooi^ingly.  If  the  oETer  is  not  tboB  accepted,  il  uaoaot  be  proved  upon  dia 
trial ;  and  if  the  party,  to  whom  il  wna  mnde,  fails  to  obtain  a  more  fttv- 
able  judgment,  be  cannot  recoier  coatti  from  tlie  time  of  tbe  offer,  bulmvl 
pay  imBla  from  tbat  time, 

§  3073.  Upon  an  appeal,  provided  for  in  thie  article,  ooUl,  wtw 
Birsided,  most  be  as  fotlaws,  bealdeB  disbursomentB : 

For  all  proiwedingB  before  notice  of  trial.  fifti?cn  dollara. 

For  all  aubaeqneat  prooeedings  before  iiial,  too  dollars. 

For  the  trial  of  an  issue  of  luir,  Gfteen  dollnrs. 

For  the  trial  of  an  issue  of  fact,  twenty  dollara. 

For  the  argoment  of  a  motion  for  a  new  trial  on  a  ciee,  fifteen  dollaft. 

For  eaub  term,  not  more  than  five,  at  irhich  the  appeal  is  regularly  M 
the  calendar,  eioluding  the  term,  at  whirh  it  is  tried,  or  othenviae  bill; 
disposed  of,  ten  dollars, 

TITLE  II. 


I  am.  Wbsn   pravaiUnE  party   lo  re-  |  B078.  Tsialion 

cover  coiu.    What  coit«  si-  SOn.  lucrea'^ 

to-  ■ 

307B.  Whi 


towed.     _  3080.  OogIB  on   Jndemvat  fa 


SOei.  COSM ..         . 

ACTTS.  Amooat  of  i:OBta  limited.  be  recovered  back. 

son.  Costa  Dpon  demnrtai. 

§  3074.  Except  ua  otherwise  specially  prescribed  by  law,  a  partj  "h 
recover!  judgment  In  an  action  in  a  iusttae'a  court,  ii  entitled  to  eoWj 
wbloh  must  be  included  in  the  jndgment.  Costs  consiet  of  tbe  fees,Bllon4 
by  law,  for  serviceB  necessarily  rendered  in  the  action,  at  the  rniuestoTlkl 
party  entitled  to  uosts,  or  paid  by  bim,  as  prescribed  by  law ;  niid  of  inti 
otbw  expeOMS,  as  n  party  is  entitled  to  include  iu  hie  coats,  by  eipreM  p* 
vision  of  law. 

3  3076.  In  either  of  the  (oUuwing  cases,  costs  ahall  not  be  awardtd  H 
either  party,  bat  each  party  must  pay  hia  own  costs : 

1.  Where  the  action  is  discontinued  by  the  absence  of  tbe  justkw  lO 
More  than  one  hour,  after  the  eummona  is  retomable,  or  after  the  time  H 
which  the  trial  haa  been  adjourned. 

i.  Where  the  junlice  is  disqualiGed,  for  a  reason  speoiSed  In  sectioo  fortf 
til  of  this  act. 

I.  Where  the  action  is  discontinued,  upon  the  gronqd  that  the  defenilitl 
is  an  Infant,  for  whom  a  guardian  ad  litem  baa  oot  been  appointed. 

4.  In  an  aulion  to  recover  one  or  more  cbattuU.  wliere  the  plaintiff  fM* 
ers  ■  chattel,  or  part  of  a  chattel,  or  the  value  thereof,  and  tbe  deleaitfl 
abo  recover!  a  chattel,  or  part  of  a  chattel,  whieh  hai  been  replevied  ari 
delivered  to  the  plaintiff,  or  the  valoe  thereof.  Tbe  plaintiff  Is  «nthM  H 
''0S19,  where  both  parties  recover,  as  epeclGed  la  this  subdiviai  '^ 

lA«  oiiutlel,  for  which  the  deCeDdant  lecovera.  hap  )i<<ra  replcviud 
^Knf  O  tbe  pUintifl 


STBATS  UPON  UIOHWlTa  SS  «07«-808I    . 

I  3076.  The  sum  to  be  aVarded,  as  costs,  to  the  preTailing  party,  ez-  ^ 
t  where  it  is  otherwise  specially  prescribed  by  law,  is  limited  as  follows : 
.  It  casDot  exceed  ten  dollars,  besides  the  fees  of  witnesses,  where, 
n  the  trial  of  an  issue  of  fact  or  of  law,  either  party  lAcoyers  damages 
he  amount  of  fifty  dollars  or  more,  or  one  or  more  chattels,  the  value  of 
oh,  as  fixed,  together  with  the  damages,  if  any,  amounts  to  fifty  dollars 
Bore ;  or,  where,  if  the  defendant  recovers  judgment,  the  sum,  for  which 
plaintiff  demanded  judgment,  was  fifty  dollars,  or  more,  or  the  value  of 
iie  (diattels,  to  recover  which  the  action  was  brought,  was  stated  in,  the 
iplaint  at  fifty  dollars  or  more. 

.  In  every  other  case,  it  cannot  exceed  five  dollars,  besides  the  fees  mi 
lesses,  attending  from  another  county. 

(ut  the  prevailing  party  is  entitled,  in  addition  to  the  sums  specified  in 
section,  to  the  fees  and  expenses  allowed  by  law,  for  a  commission 
.ed  to  examine  a  witness,  not  residing  in  the  county,  or  in  an  adjoining 
Dty ;  and  for  each  adjournment,  exceeding  one,  which  was  granted  upon 
application  of  the  party,  against  whom  the  judgment  is  rendered. 

I  3077.  Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
tf)  of  the  trial  must  be  included  therein ;  otherwise  costs  are  not  allowed 
o  the  trial  of  a  demurrer. 

\  3078.  Where  a  jttstice  renders  a  judgment,  he  must  specify,  in  his 
ket-book,  the  items  of  costs,  which  were  allowed  by  him.  Before  any 
Q  of  costs  is  thP9  allowed,  other  than  a  fee  to  the  justice,  or  to  a  juror  oi 
ness  who  attended,  or  to  a  constable  who  has  certified  the  amount  of  his 
,  upon  a  paper  filed  with  the  justice,  the  party  must  show,  by  his  oath, 
that  of  his  attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
aally  and  legally  paid  or  incurred. 

\  3079.  Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate,  specified 
section  three  thousand  two  hundred  and  fifty-eight  of  this  act. 

\  30B0.  In  an  action  against  two  or  more  defendants  not  united  in 
erest,  who  maike  separate  defences  by  separate  answers,  if  the  plaintiff 
Is  to  recover  judgment  against  all,  the  justice  must  award  costs  to  those 
o  have  judgment  in  their  favor. 

\  3081.  Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
ts  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fees,  and  the 
ae  is  collected ;  the  person  from  whom  it  was  collected  may,  notwlth- 
nding  the  judgment,  recover  from  the  justice  who  has  received  it  the 
onnt  thereof,  with  interest. 

TITLE  X. 

fitffi  or  tpeeial  proceeding,  rdaUng  to  an  animal  straying  upon  the  high-' 

way, 

183.  Action  against  person  Buffering  §  8090.  Answer ;  trial. 

animals  to  stray.  8091.  Decision  in  favor  of  petitioner ; 

)68.  Penalties  to  be  recovered.  warrant   to   sell  ;    execution 

IM.  Certain  officers  to  seize  animals  thereof. 

straying.  8098.  Application  of  proceeds  of  sale. 

66.  When  private  person  may  seiae  8098.  Dispooition  of  surplus. 

such  animals.  8094.  Id.;  when  no  claim  made  withJa 
M.  Officer  or  person  seiaing  to  pre-  a  year. 

sent  petition.  8096.  Order  upon  claim  for  sarplas ; 

67.  Precept  thereupon.  appeal  therefrom. 

88.  Id.;  howeervea.  8096.  Proceedings  u^il   4«tVK\««k  \». 

89.  Proof  of  lenrice  of  precept.  favor  •!  vatmona  Mia'vtv^^^* 
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SI09.  Older  n[iOD  demiDil  or  pi 
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8108.  Id.;  stay  of  proowdlnKB. 

SIM.  AppoBl  from  final  order. 
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311!.  WtiCD  oaa  sctlw 
3113.  RIgbti  of  officer 
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g  3082.  Anj  peraan  who  Buffera  or  per 
colta,  asses,  muled,  swine,  sheep,  or  gonts,  I 
or  pastured,  in  a.  publio  street,  higliwa;,  pa 

city,  iituurs,  tbereby  tbe  peoalty  or  penalties  sperinea  in  ine  neii  iMirai; 
and  soy  reaident  of  the  town,  or  the  oBScer  to  ivbom  a  fine  or  penallj  la  ■ 
be  paid  for  the  benefit  of  the  poor,  as  prescribed  ia  Kotion  tvo  Ibonml 
«ight  hundred  asd  seTentj-fiveof  thia  act,  or  tbs  overseer  or  auperiBtendat 
of  the  poor,  of  tbe  town  or  district,  in  which  ooaor  more  of  those  ibIobIi 
■re  found  so  running  at  targe,  herded,  or  pastured,  ma;  muintaia  an  wUd 
against  him,  in  a  juatiue'a  court,  held  in  that  town  or  district,  to  reconrlbf 
penalty  or  pcnaltiea  so  inourred.  Where  the  notion  is  brought  bj  a  prinM 
person,  the  juflliM  must  pay  the  proueadg  ol  an  ciacution,  issued  npni 
juLlgmeot  therein  in  faior  of  tbe  plaintiff,  afler  deducting  the  coBti,lolbl 
ofliL'er,  who  mlgtR  have  brought  tbe  action,  as  prescribed  in  thia  (ectlon,  M 
be  applied  bj  htm  to  the  support  of  the"  poor  within  bia  town  or  dislrici. 

%  3083.  It  the  plaintiff  ret'oxera  judguient,  in  an  action  brought  u  p* 
Gcrlbed  in  the  Inst  aecllon,  tbe  justice  must  award  to  him  the  US>>^^ 
sums,  by  way  of  peualties,  besides  the  costa  of  the  ai 

1.  For  each  horee,   colt,  aaa,  mule,    dwiae,  ball,  oi,  uow,  or  dlt, 
dollars. 

2.  For  each  aheep  or  goat,  oue  dollar. 
The  entire  amount  uF   the  penaltieg  may  be  recovered,  io  on*  ioli« 

although  it  eiceeds  the  sum,  for  which  a  iuat!i:e  can  reader  a  Jud^Sl  ^ 
an  ordinary  action. 

g  3064.  Whera  oce  or  more  cattle,  horaea,  colts,  assea,  mulea,  ittM, 
sheep,  or  goats  are  found  running  at  large,  or  being  herdol  or  panlURit,  l< 
a  public  street,  highway,  park,  or  place,  elsewhere  thnu  in  a  city,  llit  V* 
Mer  of  bighwaja  of  Ilia  road  dial  riot,  or,  if  they  are  eo  found  nilbilU 
Incorporated  village,  the  street  commissioner  tbereoF,  having  personal  kM*!- 
edge  or  Iteing  notified  of  the  fact,  must  immediately  eeixe  the  auioal  <* 
animals,  and  kec^  it  or  them  in  bl9  possession,  until  disposed  of  w  p** 
•cribed  in  the  following  sections  of  thia  title. 

§  308S.  Any  person  may  seiis  one  or  more  unimalii  apedSed  in  tfes  M 
lection,  then  rnnniug  at  large,  or  being  henfeit  or  pastured,  in  a  pidiUl 
Itreet,  highway,  park,  or  place,  clsewbew  tlian  in  a  city,  hordari^  W* 
real  propeny  owned  or  occupied  by  him ;  or  then  trespassing  upoa** 
Bioptal}  ao  owned  or  occupied,  baring  entered  thereupon   from  ' 

lil  «:.■<€[,  lu(bwa;,  park,  or  p\aCB      1\\e  vetsoa  mi.lLia^  (lis 


-  \ 
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»ep  the  animal  or  animals  seized  in  his  possession,  until  disposed  of  as 
escribed  in  the  following  sections  of  this  title. 

^  3086.  An  officer  or  other  person,  who  seizes  an  animal  or  animals,  as 
escribed  in  either  of  the  last  two  sections,  must  immediately  file,  with  a 
stice  of  the  peace  of  the  town  in  which  the  seizure  was  made,  a  written 
ttitioB,  verified  by  his  oath  ;  setting  forth  the  facts,  which  brlui;  the  case 
ithin  either  of  those  sections ;  briefly  describing  the  animal  or  animals 
ized ;  stating  either  the  name  of  the  owner,  or  that  his  name  is  not  luiown 
the  petitioner,  and  cannot  be  ascertained  by  him  with  reasonable  dlli- 
sice  ;  and  praying  for  a  final  order,  directing  the  sale  of  the  animal  or 
kimals  seized,  and  the  application  of  the  proceeds  thereof,  as  prescribed  in 
is  title.  Where  the  petition  alleges,  that  any  animal  or  animals  seized, 
ere  then  trespassing  upon  real  property  owned  or  occupied  by  the  petiti- 
ler,  it  must  state  the  amount  of  the  damages,  if  any,  which  the  petitioner 
IS  sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or,  where 
le  issues  are  tried  by  a  jury,  the  verdict,  must  fix  the  amount  of  the  dam- 
ges. 

§  30&7.  Upon  the  presentation  of  the  petition,  the  justice  must  issue  a 
reeept  under  his  hand ;  directed  to  the  owner,  if  his  name  is  stated  in  the 
etitlon,  or  if  it  is  not  so  stated,  directed  generally  to  all  persons  having 
a/  interest  in  the  animal  or  animals  seized;  briefiy  reciting  the  snb- 
tance  of  the  petition  ;  describing  the  animal  or  animals  seized,  and  requir- 
ig  the  person  or  persons,  to  whom  the  precept  is  directed,  to  show  cause 
efore  the  justice,  at  a  time  and  place  specified  therein,  not  less  than  ten 
lor  more  than  twenty  days,  after  the  issuing  of  the  precept,  why  the  prayer 
^f  the  petition  should  not  be  granted. 

.  §  3088.  The  precept  mpst  be  served  upon  the  person,  to  whom  it  is 
urected  by  his  name,  witbm  the  same  time,  and  in  like  manner  as  a  sum^ 
nous  is  required  to  be  served,  as  prescribed  in  section  two  thousand  nine 
tkundred  and  ten  of  this  act.     Where  it  ii  4kected  generally  to  all  persons, 
having  an  interest  in  the  animal  er  animals  seized,  it  may  be  served  by  a 
eonstable  of  the  town,  or  by  an  elector  thereof,  specially  authorized  so  to  do 
by  a  written  indorsement  upon  the  precept,  under  the  hand  of  the  justice, 
by  posting  a  copy  thereof  in  at  least  six  public  and  conspicuous  places  in 
the  town  where  the  seizure  was  made ;  one  «f  which  places  must  be  the 
Clearest  district  school  house,  or,  if  the  seizure  was  made  within  an  incor- 
porated village,  having  schools  in  charge  of  a  board  of  education,  a  building 
ia  which  such  a  school  is  kept.    Each  copy  must  be  so  posted,  within  two 
^ys  after  the  precept  is  issued.    Where  the  precept  is  directed  to  a  person 
^j  his  name,  and  proof  is  made,  by  affidavit,  to  the  satiaf action  of  the  jus- 
uee,  that  it  cannot,  with  reasonable  diligence,  be  personally  served  upon 
diat  person,  within  the  county,  at  least  six  days  before  the  return  day 
thereof,  the  justice  may,  by  a  written  order,  direct  that  service  thereof  be 
made,  by  posting  copies  thereof,  at  least  five  days  before  the  return  day,  as 
prescribed  in  this  section ;  in  which  case,  service  thereof  may  be  made 
tcoordingly. 

g  3089.  At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  two  thousand  eight  hundred  and  ninety- 
three  of  this  act,  the  petitioner  must,  unless  the  precept  is  directed  to  a 
person  by  his  name,  and  he  appears,  furnish  proof  of  the  sev^ice  of  the 
precept,  as  prescribed  in  the  last  section.  If  it  was  served  by  %  constable, 
either  personally  or  by  posting,  his  written  return  upon  the  precept  is  suffi- 
tieot  proof  of  the  facts  relating  to  the  service,  as  stated  therein.  \i  V\  "««& 
Hrvfd  by  a  prirMte  person^  proof  of  service  mutt  be  made  X^"^  ^SSl^khW 
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g  3090.  Tlie  owner,  or  a  psreon  baiiug  ao  intereat  in  naj  mna. 

m>iy  appi^nr  apoa  tlie  relara  ot  Ibt  tiiei'vpl,  and  thereby  mike  bm 
.  parly  to  ttiu  Bpeoial  prm.'eadiug.  The  jierBOQ  bo  appeuriug  may,  upi 
return  ol  the  prevepl,  file  a  nritlen  aiibwer,  aubacribed  bj  liiin  or  m 
uej,  aod  Terilied  b)*  the  oath  of  Cbe  peraon  aubsciibfng  it,  decyiug,  aba 
or  apoa  information  and  belief,  one  or  more  material  allngutioDB  <mk 
ID  the  petition.  His  anener  must  also  Bet  fortli  bia  ititsrest  in  the 
or  animals  eei^.     The  aubaequeat  piuceedinga  mtiat  be  Lbs  same  u 

u  otherniae  speuially  prescribed  in  this  title. 

g  3091.  If  no  per^Do  uppeam  and  tknswers,  or  if  tbe  decision  of  (1 
ticB,  or  the  vcfdiet  of  the  jury,  where  the  isauea  Were  tried  liy  a  jnrf 
favor  of  the  petitioner,  the  justice  must  aiake  n  fijial  order,  dii'wui 
nde  ot  the  uuimni  or  aoimala  eeiied,  and  the  application  of  the  |n 
thereof,  as  prescribed  in  this  title.  Tbereupou  tbie  justice  must  isiat 
not,  auder  hia  band,  directed  t^nerally  to  Huy  cunHtable  of  tbe,t) 
comioandiiig  him  to  aisll  tlie  unimal  or  animals  aeizeJ.  at  public  U 
for  tbe  best  price  which  be  can  i^tain  therefor  ;  and  to  make  relira  U 
to  tbe  justice,  at  a  time  and  place  therein  Bpeuifitd,  not  leas  tfaau  Ut 
more  thsn  tweut;  daya  thereafler.  The  sale  must  ba  mude  upon  dd 
notice,  and  in  like  manner,  as  a  aale  ot  property,  by  virtue  of  an  cm 
itsaed  by  a  juatice  of  tbe  peace;  and  the  consuble  must  make  nW 
required  by  the  warrant,  uud  must  pay  the  proceeds  of  the  aale  to  tlu 
tSee,  dedauting  therefrom  hta  fees,  at  the  rate  allowed  by  law  fur  tbtii 
tioo  of  Euch  Hii  eieoDtioo. 

g  3093.  The  justice  must  nppfy  the  proceeda  of  tbe  sale  as  loUoMI 

1.  He  must  pay  the  uoata  of  tbe  petitioner,  us  taxed  by  ibe  juaUce,t 
lame  rates  aa  the  eoste  of  an  action  brought  before  him,  includuig  tW 
tice's  fees  in  such  an  actibn  ;  und  ul^o  the  fees  for  the  service  of  Ike 
cept,  eitlier  persoually  at  by  posting,  at  tL>  rjle  allowed  hj  law  forpn 
aerviee  of  a  aanuuons  hy  a  cooatable. 

i.  Out  of  (be  retuaiuder  of  the  proceede,  iie  may  retain,  to  his  on 
a  fee  of  one  dollar,  for  each  animal  aold. 

S.  Out  of  tlie  remiiiiiilcr  of  the  proceeds,  lie  muat  pay  to  the  gSM 
other  person  making  ibc  i>eixure,  tbe  foUoniiig  (eea,  for  tlic  MJlurg  (if  j 
■nimal  seised  aod  sold,  to  wit:  one  dollar  for  each  iiorsi-,  celt,  nM,Ni| 
.B  for  each  bull,  ox,  uow,  or  calf;  and . twcniy-fiTe  eeiUa  fi 


goat,  sheep,  or  Bwine ;  together  with  a  reasonable 
«ping  of  euch  animal,  from 
ajid,  uldo,  wliciu  any  animal  aold  Was  seiMI^' 


him,  for  the  care  atiil  keeping  of  euch  animal,  from  the  time  of  all 


^1 

g  upon  real  property  owned  or  occupied  hy  the  petillcM^ 
douuigea  Kustained  liy  the  peiliiuner  iu  cotisequeuce  thiireof,  as  atwH 
by  the  decision  of  the  juBtice,  or  the  vurdiut  of  the  jury,  upon  Mi 
buil  order  van  made.  , 

4.  Out  of  tlie  remaiuer  of  the  proceedB,  Lu  muat  pay  (o  the  fW 
whom  a  fine  or  penally  is  to  be  paid  for  ibe  beneSt  of  the  pwi<illl 
■eribed  in  aection  two  IhoUBuiid  eight  hundred  tmd  sevetity-five  of  nV 
the  following  penalties,  to  wit :  five  dollars  for  each  horse,  cofl,  Ml^a 
bull,  ox,  cow,  calf,  or  awinc,  seised  and  sold ;  and  One  dnlluf  (w  oAl 
or  goat,  seined  and  aold  ;  which  penalties  must  be  receiiad  bjr  da  M 
for  the  benefit  of  the  poor  of  his  town  or  distriel. 

5.  It  any  surplus  remains,  he  loaBt  pay  tlie  stine 
MQS  entitled  thereto,  as  prescribed  iu  thv  tollowine 

§3093.  Any  pui'iioii  QUI],  «\i.^\ti\KD  ^-;&s.<W(  Iha  t 
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rmnt^  file,  with  the  justice,  a  written  claim  to  the  Burplus  of  the  proceeds  of 

the  sale,  or  to  anj  part  thereof.     Ou  the  elovcnih  day  after  the  return,  or, 

if  it  is  a  Sunday  or  a  public  holiday,  ou  the  first  day  thereafter,  which  is 

neither  Sunday  nor  a  public  holiday,  tlio  justice  must  proceed   to  inquire 

into  the  claims  so  filed ;  and,  for  the  purpose  of  determining  them,  he  must 

hear  the  allegations  and  proofs  of  each  claimant ;  and  he  may  issue  sub> 

poBnaa,  as  upon  the  trial  of  an  action.    He  may,  upon  the  application  of  any 

claimant,  and  for  good  cause  shown,  adjourn  the  hearing,  from  time  to 

time,  but  not  more  than  thirty  days  in  all.     After  hearing  the  allegations 

and  proofs  of  all  the  claimants,  he  must  decide  the  claims,  and  enter  an 

order  accordingly.     If  no  claim  is  filed ;    or  if  the  right  to   the  surplus 

money,  or  any  part  thereof,  is  not  established,  to  the  satisfaction  of  the 

justice,  aa  prescribed  in  this  section;   any  person,  whose  claim   was   net 

determined  upon  the  hearing,  may  file  a  claim  thereto,  ut  any  time  before 

the  expiration  of  a  year  from  the  return  of  the  warrant ;  and,  thereupon, 

tbe  justice  must  proceed,  as  prescribed  in  this  section  with  respect  to  a 

daim  filed  within  the  ten  days. 

§  3094.  If,  at  the  expiration  of  one  year  after  the  return  of  the  warrant, 
tty  portion  of  the  surplus  remains,  a  claim  to  which  has  not  been  estab- 
lished to  the  satisfaction  of  the  justice,  pursuant  to  the  provisions  of  the 
hst  section,  the  justice  must  pay  it,  for  the  benefit  of  the  poor,  to  the  officer 
to  whom  a  fine  or  penalty  is  to  be  paid  for  tiie  benefit  of  the  poor,  as  pre- 
ocribed  in  section  two  thousand  eight  hundred  and  seventy-five  of  this  act ; 
•nd,  thereupon,  all  persons  are  forever  barred  from  any  claim  thereto.    But 
i-f  a  claim,  filed  as  prescribed  in  the  last  secti(m,  remains  undetermined  at 
>.    C-lie  expiration  of  the  year,  the  justice  must  determine  it  within  ten  days 
tiiereafter ;  and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
:  .  Until  the  determination. 

§  3096.  An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a  claimant, 
Within  ten  diys  after  the  making  of  the  order,  as  from  a  judgment  of  a  jus- 
tice in  an  a/  tion  to  recover  a  sum  equal  to  the  claim ;  and  the  proceedings 
^liereupon  are  the  same,  except  that  an  undertaking  is  not  necessary  for 
•  any  purpose.     Upon  such  an  appeal,  each  other  claimant,  whose  interest  is 
!  .  ^fleeted  by  the  order  appealed  from,  must  be  made  a  respondent.     If  there 
-^  la  Ho  snch  claimant,  the  officer  entitled  to  the  surplus  must  be  made  res- 
!^.  Pondent;  but  costs  cannot  be  awarded  against  him,  unless  he  appears  upon 
^be  appeal;  in  which  case,  the  costs  are  in  the  discretion  of  the  appellate 
V '  •onrt.     Where  an  appeal,  taken  as  prescribed  in  this  section,  is  perfected, 
|!  ^^  coQDty  judge  may,  in  his  discretion,  make  an  order  extending  the  time, 
f .  J^thin  which  payment  of  the  surplus  must  be  made,  as  prescribed  in  the 
t'^'^t  section,  and  staying  payment  accordingly.     Unless  such  an  order  is 
]    '^^•de,  and  a  copy  thereof  is  served  upon  the  justice,  payment  must  be  made 
j^  *■  prescribed  in  the  last  section,  notwithstandiug  the  appeal ;  and  upon 
f  ^*eof  of  the  payment,  the  appeal  must  be  dismissed.     Where  an  appeal  is 
f.^-  ••ken  to  the  supreme  court,  from  the  determination  of  the  county  court,  the 
'*■  2??****y  i^^^t  ^^  *  justice  of  the  supreme  court  may  a  like  order,  and  with 
p«»k«  effect. 

_^8  3096.  If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
^^e  iseneB  are  tried  by  a  jury,  is  in  favor  of  the  person  answering,  it  must 
**  the. value  of  each  animal  seized.  If  the  justice  or  the  jury  find  that  the 
was  malicious,  and  without  probable  cause,  the  decision  or  verdici 
assess  the  damages  sustained  by  the  person  anawenn^,  \yj  ixi<^^cQSk  «\ 
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the  winire  uiil  detentioo.  The  juatics  must  ibereopoa  nikt  m  Gntl 
awarding  to  Ibe  peraoa  to  miwanog,  t)ie  re'uni  of  tbe  aDimal  or  i 
«o  Beized,  or  tliti  viilue  thereof  if  e,  return  uunnut  be  bad  ;  logeiheF  Hitb  liii 
costs,  at  the  ratea  ullowed  b;  law  in  un  acltoD  brought  before  bun 
reoorer  a  cbaltel ;  and,  also,  tirlae  tbe  sum  aasesBcd  as  hit  damnges,  il  (U. 
Tbereupon  a  warraDl  must  be  issued  b;  tbe  juslioe  to  a  constable,  to  IM 
same  efleot,  as  in  execuciDD  isened,  in  an  acliou  la  recover  a  uhaliet,  npu 
■  judgment  in  favor  of  the  defeodaQt,  irhere  Ibe  chattel  baa  not  beea  digli'- 
ered  to  bim  ;  and  each  provisiua  of  this  chapter,  relating  tu  a  judgtneU 
and  an  execution  in  euoh  a  case,  applies  to  a  final  order  made,  and 
rant  issaed  thereupon,  as  prescribed  in  this  Bettion. 

g  3097.  At  any  time  after  tbe  precept   is  iaaaed,  and  before  Ihi 
mencement  of  ttie  trial,  the  owuer  of  an;  unitual  seised  ma;  file  witli  tbi 
justice  a  written   demand  of  Ibe   posae3!>ioa   thereof.     Thereupon  be  ' 
antilled  to  tbe  possesaion,  upon  complying  with  the  following  terms; 
,      1.  fie  must  pay  to  tbe  justice,  for  the  use  of  tbe  petitioner,  the  cwts  tl 
the  proceedings,  to  the  time  of  filing  tbe  demand,  as  prescribed   in  si ' " 
Tision  first  of  section  three  thousand  and  ninety-two  of  Ibis  ar;t,  nnd, 
the   sums  payable  on  account  uf   each  animal,  whereof  possession  i 
demanded,  ae  prescribed  in  subdiviaiou  third  of  the  same  section  j  w 
sums  must  be  fixed  by  the  justice,  aftei'  bearing  tbe  allegatioDB  and  pr 
ot  the  parties. 

2.  He  must  also  pay  to  tbe  justice,  a  fee  of  one  dollar  for  each  ani 
wbareof  poasessiou  is  so  demunded. 

S.  If  tbe  petitioner  ia  an  officer,  to  whom  a  6ne  or  penally  is  to  be  piil 
for  Ibe  benefit  of  the  poor,  as  prescribed  in  section  two  tbousani]  ragU 
hnndrad  and  seventy-five  of  tbia  act,  tbe  Llaimaot  must  also  pay  ~  '  ' 
lloe,  for  tbe  petitioner's  iie^,  the  sum  specified  therein  oa  aocoui 
animal,  whereof  paaseSBion  ia  ho  demanded. 

4.  The  claimant  must  alsn  prove,  to  the  satisfaction  of  tbe  justice,  bf 
affidavit  or  other  competent  evidence,  that  be  ia  the  owner  of  each  anbdal. 
whereof  posdeBSiou  is  so  demanded.  Each  person  who  has  appeared  oM 
hare  notice  of,  and  may  oppose,  the  claim. 

§  3098.  But  where,  in  a  case  epecifie<1  in  the  last  aectioti,  the 
filing  a  demand,  presents  therenitb  to  the  jtistice  soffldent  proof,  by 
davit  or  otherwiaa,  that  tbe  running  at  lai'ge,  herding,  pasturing,  or  ti    " 
log,  by  reason  whereof  the  antmul  or  animals,  uf  which  he  demands 
sioD,  were  seized,  was  caused  by  the  wilful  act,  intended  to  elTea 
object,  of  a  person  other  than  the  owner ;  and  also  malcea  the  proof 

fied  in  subdivision  fourth  of  tbsi  section;  he  is  i    

purauant  to  bis  demand,  upon  paying  to  tbe  petitions  , 
his  use,  a  reasonable  Sum,  to  be  fixed  by  the  justice,  after  hearing 
^0119  and  proofs  of  the  parties,  aa  campensatiou  for  tbe  care  an., 
oT  the  animal  or  animals,  whereof  posaeagion  is  bo  demanded,  uilli 
paying  any  other  sum,  specified  in  the  last  section. 

g  30S9.  Tbe  owner  of  an  animal,  seised  in  consequence  ot  a 
specified  in  tbe  last  section,  may  reaover,  in  an  action  against 
*fao  committed  it,  ail  damages  sustained  by  him,  in  conseq 

Including  the  sum  paid  in  order  to  recover  poasosaion  of  the .- ._,  ^ 

scribed  in  ihe  Inal  apctinn ;  and,  in  addition  thereto,  tbe  sum  of  iweai} 
lar«  for  each  animal  seiced. 

.  animal  has  been 
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petitioner  in  the  special  prpoeeding  before  the  justice,  against  the  person 
who  committed  the  wilful  act,  to  recover,  in  addition  to  all  other  damages 
sustained  by  the  plaintiff  in  consequence  of  the  wilful  act,  all  sums,  to 
which  the  plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the  sale, 
AS  prescribed  in  section  three  thousand  and  ninety-two  of  this  act,  othei 
than  the  compensation  paid  for  the  care  and  keeping  of  the  animal.  In 
the  like  case,  if  the  petitioner  is  a  private  person,  the  officer,  to  whom  a  fine 
or  penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
two  thousand  eight  hundred  and  seventy-five  of  this  act,  may  maintain  an 
action  against  the  person,  who  committed  the  wilful  act,  to  recover  the  pen- 
alties to  which  the  plaintiff  whould  have  been  entitled,  out  of  the  proceeds 
of  the  sale,  as  prescribed  in  that  subdivision.  Neither  of  the  actions  speci- 
fied in  this  or  the  last  section  is  affected  by  the  pendency  of,  or  the  recovery 
of  Judgment  in,  either  of  the  others. 

§  3101.  A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  three  thousand  and  ninety-seven  of  this  act,  who  did 
not  appear  upon  the  return  of  the  precept,  or  upon  the  trial,  mky  file,  with 
the  justice,  a  written  demand  of  the  possession,  at  any  time  after  the  final 
order,  and  not  less  than  three  days  before  the  time  appointed  for  the  sale ; 
and,  thereupon,  he  is  entitled  to  the  possession,  upon  complying  with  the 
following  terms : 

1.  He  must  furnish,  by  affidavit  or  other  competent  evidence,  a  sufficieat 
•zcnse,  to  the  satisfaction  of  the  justice,  for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of  section  three 
thousand  and  ninety-seven  of  this  act ;  except  that  it  is  necessary  for  him 
to  pay  only  one  half  of  the  justice's  fee,  as  prescribed  in  subdivision  second 
of  that  section ;  and  one  half  of  the  fees  payable  to  the  petitioner,  for  the 
seizure  of  each  animal,  as  prescribed  in  subdivision  third. of  section  three 
thousand  and  ninety-two  of  this  act. 

S  3102.  Where  a  demand  for  the.  return  of  the  possession  of  an  animal 
is  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  justice  must,  at 
the  request  of  either  party  thereto,  make,  and  enter  in  his  minutes,  an  order 
determining  the  same.  An  appeal  from  such  an  order  may  be  taken  to  the 
oonnty  court,  by  the  person  making  the  demand,  or  by  either  party  to  the 
special  proceeding,  at  any  time  before  the  final  order  in  the  special  proceed- 
ing is  made ;  and  each  person  or  party  so  entitled  to  appeal,  must  be  made 
a  raspondent  upon  an  appeal  taken  by  one  of  the  others.  The  appeal  must 
be  taken  in  like  manner,  as  an  appeal  from  a  judgment  of  the  justice  in  an 
action  to  recover  a  chattel ;  and  the  proceedings  thereupon  are  the  same, 
except  as  otherwise  prescribed  in  the  next  section. 

g  3103.  An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procures  from  the  county 
Judge  an  order,  directing  a  stay  of  the  proceedings  upon  the  petition,  and  a 
stay  of  the  execution  of  the  order  appealed  from,  and  files  it  with  the  jus- 
tice, within  the  time  allowed  for  the  appeal.  The  order  may  be  granted  or 
refused,  in  the  discretion  of  the  county  judge,  or  granted  upon  such  termij^ 
as  to  security  or  otherwise,  as  he  thinks  proper ;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  given,  in  his  dis* 
eretion. 

§  3104.  Within  ten  days  after  a  fi^al  order  upon  a  petition  is  made,  as 
pies<!ribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the  petitioner, 
er  by  the  person  answering,  in  like  manner  as  an  appeal  from  a  judgment 
•f  the  justice  in  an  action  to  recover  a  sum  of  money,  a<\\it\  Uk  t.\i%  ^iSsa  ^ 
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the  sulidal  or  aDimale,  and  Uie  proceedings  [liereujian  are  the  lunie,  wiifi' 
■S  otherwise  prescribed  in  (he  iieil  «ei:tii>n. 

g  3106.  An  appeal  from  n  final  order,  taken  as  presuribed  in  th«  ImI 
iecCioD,  bj  the  person  ansvering,  is  am  effectual  for  on;  purpoea,  qoIm 
the  appellanl  Qles,  iritb  the  notice  of  appeul,  an  order  of  the  couDtj  judge, 
or,  if  he  is  absent  from  the  coUDty,  uf  a  juatioe  of  the  supreme  conn,  re- 
citing that  the  appeal  has  beea  pprfeuted,  nnd  that  aeuin-itj'  bns  been  giiei 
tbel'cupoii,  as  prescribed  in  this  Bectiou,  and  directing  a  ataj  uf  prooeedisp 
upun  the  final  01x161'  appealed  fi'om,  and  that  the  posaesston  of  the  aDlniu 
or  aDimaii  sdned  bo  delivered  to  the  apiwllant.  The  order  can  he  made. 
ttniy  where  ui  undertaking  U  givBii  hy  the  appellant,  as  required  for  tbt 
pnrpoae  of  perfecting  as  appeal  (rom  a  judgment,  and  stnTiug  the  eiecntioB 
tiiereof ;  and  also  an  undertaking,  iD  the  same  ur  Another  instrument,  to 
tlie  effeot  that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  appeal 
it  dismissed,  the  appellant  will  pav  nil  snou  which  the  justice  awards  agalitBt 
him,  npan  the  hearinf;,  after  the  determination  of  the  appeal,  as  preaonbed 
In  the  next  seotioa,  not  eu'eeding  a  sum  specified  therdn ;  wbicb  mnst  bt, 
at  least,  twice  the  amount  of  all  the  sums,  which  might  be  deducted  from  tba 
proceeds  of  the  sale,  as  prescribed  in  se^rtion  three  thousand  aud  ninety-two 
of  tlUB  act.  The  sum  most  be  fixed,  and  the  undertaking  must  be  ap- 
proTed,  by  the  jtidgo  who  grants  the  order.  Upon  filing  the  order  with  tba 
justice,  the  appellant  is  foithnitb  (entitled  to  the  possession  uf  the  aninal 
or  animals  seized, 

g  3106.  If  the  final  order  appealed  from  19  affirmed,  upon  an  appeal 
taken  h;  the  person  answering,  the  count;  court  must  appoint  a  time  and 
place,  al  whidi  the  justice  must  fix  the  eutos  pajable  by  the  appellant,  pni* 
aaant  to  his  nndertaking.  The  joatice  maj  adjourn  the  bearing  to  ftnoibei 
place,  and  to  another  time,  not  exceeding  three  dajB  after  llie  time  bo  ap- 
poinled.  The  justice  uiunt  Gx  the  sunm  so  pnvsble,  aa  if  a  warrant  for  the 
Bale  of  the  animals  seized  hnd  been  returned,  and  the  proceeds  thereof  paid  tt 
bim  by  the  caast^le,  aa  prescribed  in  section  tbiee  tbousund  uud  nioetj-twi 
of  this  act.  The  tindcrtaking  upon  the  nppeal  enures  lo  the  benefit  of  eaah 
offlaer,  to  whom  an;  sum  is  payublo,  aa  prescribed  In  that  Heutiaa;  and, 
Willi  respect  to  any  of  ihwe  sums,  the  respondent  is  a  trustee  for  the  oS- 
car  entiCled  thereto. 

g  3107.  Where  an  animal  ia  seized,  upon  the  ground  that  it  whs  ruonlai 
at  lacge,  or  was  being  herded  or  paslui'ed,  or  was  irespmiaing,  contrary  to 
l)ie  provisions  of  this  title ;  and  the  officer  or  other  person  maklDg 
the  MJiure.  immediately  filea  his  petition,  aud  diligently  proaecutas  tbi 
same,  as  prescribed  in  iliis  title;  an  action  to  recover  the  Bnimul  ao  seized, 
or  to  recover  damages  for  the  seizure,  or  for  any  act  subsequent  thereU, 
must  be  commenced  within  one  year  after  tho  cause  of  action  accrues. 

S  3103.  A  person,  to  whom  the  precept  was  directed  by  bis  name,  and 
"y  served  therewith,  or  a  person  who  has  appeared  ■a' 
3cial  proceeding,  or  demanded  the  return  of  any  «Diis>l 
tain  an  action  against  the  officer  or  other  peraoo  atlRlnf 
an  animal,  or  a  person  acting  by  bis  command,  or  in  bia  aid,  in  ■  atf 
specified  in  the  last  section.  But.  except  aa  epecified  in  this  section,  lb( 
•wner  of  an  animal  seized  or  detained,  under  color  of  any  provision  of  thll 
title,  may  maintsin  an  action  to  recover  the  animal,  or  its  tbIiM,  W 
daa>K||i;»  for  the  scizuTC  or  detention,  or  for  any  unlawful  act  eubsequMl 
thereto,  if,  in  fact,  tho  animal  was  not,  al  the  time  of  the  aeiwre,  rmlllH 
at  /"'gv,  or  being  herded  or  pastured,  or  trespassing,  at  Iba  case  may  ba,  ii 
I  ^flteiSed  ia  the  furegoing  pi-aviaiou  at  t,^t«  t.<i»k«. 
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g  3109.  For  the  purpose  of  determining  the  damages  sustained  bj  the 
petitioner^  where  two  or  more  animals  are  found  simultaneously  trespasskig 
npon  real  property,  owned  or  occupied  by  him,  all  the  damage  done  by  all 
^ifae  animals  seized,  is  to  be  regarded  as  done  by  them  jointly ;  and  the 
petitioner's  remedy  therefor  is  entire,  and  must  be  enforced  against  all  the 
animals,  and  the  proceeds  of  thr  sale  thereof.  Where  different  persons, 
who  are  known,  own  different  animals  seized,  the  precept  must  be  directed 
to  all  of  them  by  their  names.  If  one  or  more  of  the  owners  are  known, 
and  the  others  arc  unknown,  and  cannot  be  ascertained  with  reasonable 
diligence,  the  precept  must  be  directed  to  each  known  owner,  by  his  name, 
and,  also  generally  to  all  persons  having  an  interest  in  those  animals,  the 
owners  of  which  are  unknown.  In  a  case  specified  in  tliis  section,  a 
demand  of  the  possession  of  an  animal  seized  cannot  be  made,  as  prescribed 
in  section  three  thousand  and  ninety-seven  or  three  thousand  one  hundred 
and  one  of  this  act,  unless  it  is  made  with  respect  to  all  the  the  animals* 
seized,  and  by  persons  entitled  to  the  possession  of  all  of  thera.  But  a  \ 
separate  demand  may  be  made,  as  prescribed  in  section  three  thousand  and, 
nmeiy-eight  of  this  act,  by  each  owner  of  one  or  more  animals  seized ;  in 
which  case,  if  possession  is  delivered  to  him,  as  prescribed  in  that  section, 
the  petitioner's  remedy  for  his  damages  is  the  same,  with  respect  to  the 
animal  or  animals,  of  which  possession  is  not  so  delivered,  and  against  the 
proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession  is  so  delivered 
had  not  been  trespassing  upon  the  property. 

%  3110.  Where  the  petitioner  does  not  allege,  that  the  animals  seized 
were  trespassing  upon  real  property  owned  or  occupied  by  him,  and  differ- 
ent persons  own  different  animals  seized,  a  separate  special  proceeding  may 
be  instituted,  as  prescribed  in  this  title,  against  each  owner,  or  against  any 
two  or  more  owners,  with  respect  to  the  animals  owned  by  him  or  them. 
Or  the  proceedings  may  be  taken  against  all  the  owners  jointly ;  in  which 
case,  each  person  to  whom  the  precept  is  directed  by  his  name,  and  eacu 
person  having  an  interest  in  an  animal  seized,  has  the  same  right  to  demand 
the  possession  of  the  animal  owned  by  him,  and  the  same  right  to  answer 
separately,  as  if  the  special  proceeding  was  against  him  separately  ;  and  the 
final  order  may  be  in  favor  of  one  or  more  of  the  persons  so  answering, 
with  respect  to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs ;  and  against  the  remainder  of  the  persons  answering,  or  to 
whom  the  precept  was  directed,  or  for  the  sale  of  the  remainder  of  the  ani- 
mals, in  like  manner,  as  if  the  former  persona  had  not  answered,  or  had  not 
been  named  in  the  precept.  But  the  person,  first  making  a  demand  of  the 
possession  of  any  animal  seized,  must  pay  all  the  costs  to  the  time  of  the 
demand ;  and  a  person,  subsequently  making  a  demand,  is  excused  fi:om 
the  payment  of  any  costs,  except  those  which  have  accmed  since  the  foimer 
demand. 

g  3111.  Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  different  animal  seized,  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  surplus,  remaining  in  the  justice's  hands  must  be  distributed 
between  them,  in  proportion  to  the  value  of  the  animals  owned  by  each,  to 
be  determined  by  the  justice.  Any  owner  may  claim  separately  his  propor- 
tion of  the  surplus ;  and  sections  8093  and  8094  of  this  act  apply  to  a  claim 
made,  and  to  the  disposition  of  the  surplus  arising,  as  prescribed  in  this  sec- 
tion. 

§  3112.  Where  two  or  more  pei'sons,  or  an  officer  and  ^  ^^vsWtA  i^x«.Qitv^ 
M^  authorized,  bj  this  title,  to  bring  an  action,  or  lo  &e,vi.e  ^w  vi>.\i\\aa.v>*»'^ 

•\ 
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ke  the  pToueedings  preBcribed 
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D  ililB  title  far  tb«  dUpa: 
le  Geizure  of  tbe  animal,  bj  mliier  of  them, 
EUpGrsedes  [Le  ligbt  of  Bn;  oF  tlie  uthers  ta  bring  sa<:h  an  aotion,  or  to 
malte  eucb  a  eeixure,  nitb  respi^l,  to  the  SQiinnl  st-ized,  or  id  question  in  tin 
notion.  Bui  tha  juatiue  may,  in  his  disoi-etion,  ultov  hh  officer  or  other  iKr- 
lOQ,  nho  ia  interested  iu  [he  ceoaferj,  or  io  the  application  of  tbe  pcooeedl 
of  the  aule,  to  appear  iu  tlie  nction  or  ipecial  proceeding,  for  tbo  purpoM  tl 
protecting  hia  interest,  and  to  take  such  part  in  the  proceedings  theruEi,  u 
tlie  justice  tbial^s  proper. 

g  3113.  Where  a  srixura  ia  made  by  a  private  person,  as  preeoribed  In 
iliia  title,  and  the  p08Be«aioii  of  an  animal  seized  ia  abandoned  b;  bim,  itllti- 
□ut  filing  a  petition  ;  or  where  an  action,  brought  b;  a  private  persan,  a 
preacrlbed  in  this  litis,  ia  settled  or  discontinued  bj  tbe  plaintiff ;  ibe  {A 
ter,  10  whom  n  penalty  ia  pnjable,  as  prescribed  ia  Bection  lhrE>e  thouauJ 
■ad  eigbtj-tbree  of  this  Dot,  ur  in  aubdiviaion  fourth  of  section  three  thoi- 
funi  and  ninety-two  of  thia  act,  tnuj,  unless  he  has  assented  to  the  abu- 
donment,  settlement,  or  discontinuance,  maintain  an  action  agalnM  tbf 
owner  of  the  animal  m  question,  (o  recover  the  penalty  ao  payable  to  liim; 
and,  upon  proof  of  tbe  factd,  which  woulil  have  entitled  tbe  plaintilf  in  tin 
former  action,  Or  the  petitionee  in  the  special  proceeding,  to  rsMver,  ha  b 
entitled  to  judgment  accordingly. 

g  311^  When  a  person  ia,  at  rhe  lime  of  tbe  seizure, eu titled  lothepM 
uaaion  of  an  animal,  us  against  the  general  owner  thereof,  by  virlue  of  a 
apeoial  property  therein,  he  is  deemed,  for  ail  tbe  purpoeea  of  thia  title,  tlii 
owner  thereof. 

g  3115.   The  duly  anlhor used  agent  of  the  owner  or  person  entitled  to 
Kthe  poBsesslou  of  an  animal,  aa  spedfled  in  the  last  section,  toay,  in  hia  ova 
nake  any  demand,  or  take  any  other  proceeding,  which  iiw 
BO  entitled  may  tako,  as  prescribed  in  tbia  titles 
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imerprelen. 
§  311G.  A  person  aball  net  hold  the  ofHce  ul  justiee  of  ttie  peace  for  tti  I 
>iith  judicial  district  of  tbe  cily  of  Brooklyn,  -iuleaa  bo  haa  been  rsgnM  C 
I dmitled  to  practice  as  an  attorney  and  counsellor  at  Iiiw,  in  llis  oaulttal, 
evord  of  tbe  Stale. 

31 1 7.  In  addilion  to  Ibe  Vmit<:ii;Vum  i^onturred  generally  by  la*.  «!■■  I  T 
ol  tha  peace,  eu\i  juM\i»  ot  vV.a  ^*m«  vA  'Oa*  u\')  <i^  BHMklyn  W 1^ 
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cWil  jurisdiction,  as  prescribed  in  subdiyisions  first,  second,  third,  fourtt , 
und  seventh  of  section  two  thousand  eight  hundred  and  sixty-two  of  this 
act,  where  the  sum  claimed,  or  the  value  of  a  chattel,%or  of  all  the  ohattelf* 
claimed,  together  with  the  damages  claimed,  if  any  does  not  exceed  two 
hondred  and  fifty  dollars. 

g  3118.  In  an  action  or  a  special  proceeding  before  a  justice  of  the 
peace  of  the  city  of  Brooklyn,  costs  must  be  awarded  and  collected,  ai  in 
a  like  action  or  special  proceeding  before  another  justice ;  but  the  justice 
shall  not  retain,  to  his  own  use,  any  costs,  or  any  fee,  or  other  reward  for 
hie  services,  except  in  a  special  proceeding,  instituted  as  prescribed  in  title 
eecond  of  chapter  seventeenth  of  this  act.  Each  of  those  justices  must^ 
between  the  first  and  the  tenth  days  of  each  month,  render  to  the  comptrol- 
ler of  that  city  an  account,  verified  by  his  oath,  of  all  costs,  fees,  fines, 
penalties,  and  other  money,  collected  or  received  by  him,  by  virtue  of  his 
office,  during  the  preceding  month  ;  except  for  damages  awarded,  or  costs 
actuaUy  paid  to  a  party  to  a  civil  action,  or  special  proceeding ;  costs,  actu- 
aUj  paid  to  another  officer,  in  such  an  action  or  special  proceeding ;  and 
each  fees,  as  the  justice  is  entitled  to  retain  to  his  own  use,  as  preseribGd 
in  this  section.  The  justice  must  pay  to  the  comptroller,  at  the  time  of  so 
rendering  his  account,  the  full  amount  of  the  money  so  accounted  for.  Bach 
of  those  justices  is  entitled,  in  lieu  of  all  fees  and  perquisites,  other  than 
the  fees  which  he  is  so  entitled  to  setain,  to  an  annual  salary,  fixed  and  to 
be  paid  as  prescribed  by  law. 

g  3119.  Each  justice  of  the  peace  of  the  city  of  Brooklyn  has  a  clerk, 
who  is  nominated  by  the  justice,  and  appointed  by  him,  subject  to  confirma-  - 
tion  by  the  common  council  of  that  city ;  and  may  be  removed  by  the  jus- 
tice at  his  pleasure.  Each  clerk  is  entitled,  in  lieu  of  all  fees  and  perquis- 
ites, to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law.  Each 
olerk,  before  entering  upon  the  duties  of  his  office,  must  execute  to  the  city 
of  Brookljrn,  and  file  in  the  city  clerk's  office,  a  bond,  in  the  penalty  of  two 
thousand  dollars,  with  at  least  two  sureties,  approved  by  a  justice  of  the 
supreme  court.,  residing  in  the  second  judicial  district ;  conditioned  for  the 
faithful  performance  of  his  duties  as  clerk,  and  for  the  accounting  for,  aad 
paying  over,  as  directed  by  law,  of  all  money  received  by  him  as  derk. 
Any  paper,  which,  elsewhere,  must  or  may  be  filed  with  a  justice  of  the 
peace,  must  or  may,  in  the  city  of  Brooklyn,  be  filed  with  the  clerk  of  the 
proper  justice. 

g  3120.  Each  clerk  of  a  justice  of  the  peace  of  the  city  of  Brooklyn 
must,  under  the  direction  of  the  justice,  perform  the  following  duties : 

1.  He  must  keep  the  docket-book,  required  to  be  kept  by  a  justice  of  the 
peace,  as  prescribed  in  sections  three  thousand  one  hundred  and  forty,  three 
thousand  one  hundred  and  forty-one,  and  three  thousand  one  hundred  and 
forty-two  of  this  act. 

2.  He  must  file,  carefully  preserve,  and  deliver  to  his  successor  in  oiBoe.. 
OTery  paper,  delivered  to  him  to  be  filed,  as  prescribed  in  the  last  section. 

8.  He  must  certify  and  furnish,  upon  request,  and  payment  of  the  fees 
prescribed  by  law  therefor,  a  transcript  of  any  judgment  rendered  by  the 
jmtice,  or  a  copy  of  any  record  or  paper,  in  his  possession  as  clerk.  A  tran- 
script or  copy  so  certified,  has  the  same  effect,  and  must  be  received  in  evi- 
4«ioe  in  like  manner,  as  if  it  was  certified  by  the  justice,  by  or  befort 
whoni  the  Judgpneut  was  rendered,  or  the  proceeding  was  taken. 

4.  Upon  the  request  of  a  person  entitled  thereto,  he  mxi&t.  \%%\i«^  v&.^^> 
MaiMr  and  fnth  like  effect  as  the  justice  might  issue  th<ft  ««caxe^ ».  %^mxsi^^» 
in  M  dril  MctioB  brought  before  the  justice ;  or  a  subpoBuam  &xm^\v«:i^«^<^^'^ 
^^  M  civil  special  proceeding  brought  before  the  justice  •,  v)C  «».  ^v^c^^^' 
g^Dst  prowrty,  upon  a  judcrmani  rendered  bv  the  iustice. 


JDSTICSS  tti  BBOOl 

S.  If  the  juBliee  ii  abaeat,  upon  the  return  of  a  omndate  in  a  oif  il  union 
91  ipecinl  proceeding,  or  at  the  time  r.nil  plate  lu  wbicli  (ho  Irial  or  hcariDg 
ie  adjourDed,  and  Uio  cose  ia  iiol  ooe,  nbera  il  is  spediU;  preaviibed  b;  law,    1 
thai,  if  the  jusliua  19  abaenl,  another  justice  of  the  same  citj  nnist  talu    1 
DOgnizunce  thereof,  the  ulerk  ma;,  nod  upon  the  applicatiDn  of  either  par^, 
be  must,  adjourn  tiie  cause  from  time  tu  lioie,  untjj  the  juatioe  attends ;  tai    I 
tbereupon  ^e  aetion  or  speeiaJ  proceeding  does  iiot  abate,  in  c-otiaequenHi  si    j 
the  justice'!  abeence.    But  cbe  osubd  ehall  not  b«  sa  odjuurned,  far  a  loagw 
period  than  six  ilajs,  at  one  time  eicept  nith  the  consent  of  both  parSea. 

■.  Be  muBt  ai'cauut  for,  under  oath,  and  jmy  to  the  CDDiptroller  of  Ibt 
irit;  of  BrooltJpi,  Mween  the  first  and  the  tenth  daja  of  eatih  month,  ill 
tte».  fines,  pepalties,  and   other  iiiimej,   cnllected  or   rcceiTPd  b;   hiln  U     ' 
clerk,  duriuf;  the.  pitcmding  montli:  except  ns  specified  in   sevtiua   lln«     I 
IhouBand  iiite  iiundred  and  eighteen  of  thid  act,  with  leapect  to  the  aocouH     . 
lo  be  rondiired  bf  the  justice. 

7.  Be  muet  perform  such  other  duties,  nut  inconsistent  witij  tbiB  Mt,  as 
are  reqaiced  of  bim  bf  the  juBtice.  ' 

%  3121.  Tiiera  'm  an  interpreter  for  the  police  coun  of  the  cilj  of  B: 
lyo,  and  the  juB^eea'  oourta  of  the  firxt,  second,  and  tliiid  dii>tricis  of 
city,  who  iajippoiuted,  and  maj  be  removed  at  pleaauro,  bj  the  juaticea  «( 
thoae  eomrla,  OF  a  majority  of  thum,  He  ia.  entitled  to  au  annuiil  satir;. 
fixed  and  Lo  be  paid  as  prescribed  bj  hin 

%  3122.  There  is  an  interpi'ctr'i  for  tlie  jusf  ices'  cotiTta  of  the  fourth  awl 
fifth  districts  of  the  citj  of  ilrookljn.  wbo  i»  appointed,  and  may  tx 
femorad  at  pleasure,  by  Ibe  jusli<:ea  of  the  peace  of  those  itistrictn.  Be  i> 
entitled  to  an  BDnual  aaliry,  fiicd  -ind  to  be  piiid  as  presei'ibod  iiy  law. 

g  3123.  There  is  an  interpreter  (or  the  jvistjce^  court  of  the  sillh  dii 
triot  of  the  oiti  of  Brooklyn,  who  is  appointed  by  the  jiiatico  of  the  pern 
of  that  district,  snbjeet  to  confirmacion  by  the  uommnii  counull.  and  ma;'  b< 
removed  by  thni  jutstice  at  his  pleosni'c.  Be  is  entitled  lo  an  annual  aiui4 
flied  and  to  be  paid  us  prescribed  by  law. 

g  3121.  The  common  council  of  the  city  of  Brooklyn  may,  rliera  II 
deems  it  necesairy,  npoa  the  request  of  a  justice,  np|HiinC  one  or  more  inter' 
pi'etiint  for  justices'  courts  in  that  city,  in  adililiuu  to  those  provided  far  ia 
tile  IliBt  three  sections  ;  fix  their  sjilarics ;  and  prescribe  the  court  or  eoitrW 
which  they  most  atceiid.     Aa  officer,  so  appoinied,  may  be  removed  bf  iln 

g  3126-  The  common  council  of  the  city  of  Brooklyn  may  designate  ou 
or  more  policemen,  or  constnbies  m  iittend  each  of  the  justices'  courts  li 
that  city.  The  commoc  couueil  ni^y,  by  ordinance  or  otiicnvise,  fit  lod 
iaflne  their  duties  in  nnd  about  those  cnurie,  and  may  allow  them  eadi 
'    lieu  of  lill  fees  crd  perquisites,  ns  it  deemiprnper. 


%  3126.  Id  bd  action  brought  in  a  justice's  court  of  the  uity  of  Bmt- 
Ijn,  to  recover  upon  w  for  tlie  breach  of  a  coutntot  eipreea  oc  itnplied,  * 
plaintiff  muy  serve  upon  the  defendant,  with  the  BumiDonS,  and  in  llkeBU! 
Mr,  a  copy  of  a  nritteu  compluint,  verified  in  like  manner  as  a  wB'i 
pkadiog  in  the  supreme  court.  In  tbtil  case,  uoleaa  the  defendant,  opOD  >k* 
CBtDrn  of  the  summons ;  or,  if  the  cause  baa  been  adjourned  by  tlie  di'rt 
M  prMcribfd  in  sobdlrisioD  fifth  of  section  three  thousand  one  hundred  tii' 
tirenty  of  this  act,  at  the  time  to  which  it  was  adjourned;  Glee  a  «tlll» 
Ha»wer,  rorified  id  like  mauQet,  deivjin^  one  or  more  materinl  allegiboi* 
or.  genenllj,  each  ullagilion  ot  ttaa  i;Qni5\a:\u\.,ut  Mii^iitfarth  new  matW 
fJi-Jt/tntin;^  cue  or  more  dcteitceB  ov  iiciimWTtj.viHii,*iEV«w*.  g«ftv«Wt 
j!uli;meat  ia  favor  of  the  p\aintvn>  !w  tW  aam  AktoA  \n  ***  'jaftW. 
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wiih  co0t8,  wittiout  putting  the  plaintiff  to  any  proof.  The  provisions  of 
this  8e<'^:oa  t^pp^Jy  where  the  action  ia  against  two  or  more  defendants 
jointlj  indebted,  and  the  summons  and  a  copy  of  the  complaint  are  served 
upon  one  or  more,  but  not  upon  all  of  them ;  in  which  case,  judgment  may 
be  taken,  as  prescribed  in  this  section,  against  all  the  defendants,  in  like 
manner  and  with  like  effect,  as  a  judgment  taken  as  prescribed  iii  section 
throe  thousand  and  twenty  of  this  act. 

§  3127.  In  an  action  in  a  justice's  court  of  the  city  of  Brookljm,  a  trial 
by  JU17  is  waived,  unless  a  party  demands  it,  at  the  time  when  an  issue  of 
fact  is  joined,  and  at  the^ame  time  deposits,  with  the  clerk,  one  dollar  and 
fifty  cents,  for  the  jurors*  fees,  and  also  one  dollar  and  twenty-five  cents,  for 
the  oiBcer^s  fees  for  notifying  the  jurors,  and  taking  charge  of  the  jury. 
Where  a  jury  trial  is  so  demanded,  the  trial  may  be  adjourned  until  a  time 
^xed  for  the  return  of  the  venire. 

§  3128.  A  justice  of  the  peace  of  the  city  of  Brooklyn  mtty,  in  his  die- 
i;retion,  at  any  time  within  twenty  days  after  a  judgment  has  been  rendered 
by  him,  npon  the  defendant's  default  in  appearing  upon  the  return  of  the 
summons,  or  at  the  trial ;  and  upon  such  reasoaable  notice  to  the  plaintiff,  or 
his  attorney,  as  the  justice  thinks  proper,  make  an  order,  opening  the 
default ;  allowing  the  defendant  to  ap^xwr  %iul  defend  the  action ;  and  set- 
ting aside  the  judcrr^J**  ,»r  t^tr^'^r^  j/ioceedmgs  thereon.  The  justice  may, 
m  his  iiscreuon,  impose,  as  a  condition  of  making  such  an  order,  the  pay 
ment  by  the  defendant,  to  the  plaintiff  of  a  fixed  sum,  not  exceeding  ten 
dollars  as  costs.  He  may  also  require  the  defendant  to  give  an  undertak- 
ing to  the  plaintiff,  in  a  sum  fixed  by  the  justice,  with  one  or  more  sureties, 
to  the  effect  that  the  defendant  will  pay  the  amount  of  any  judgment,  that 
may  be  rendered  against  him  in  the  action.  The  justice  may  also  direct 
that  the  judgment,  and  a  levy,  if  any,  made  by  virtue  of  an  execution 
issued  thereupon,  stand  as  security  for  any  judgment,  which  the  plaintiff 
may  ultimately  recover  before  him. 

g  3129.  In  an  action  brought  in  a  justice's  court  of  the  city  of  Brook- 
lyn, where  the  plaintiff,  or  a  defendant  interposing  a  counterclaim,  recovers 
a  judgment  for  one  hundred  dollars  or  more,  the  prevailing  party,  if  he  ii 
entitled  to  costs  in  the  action,  recovers  the  following  sums  as  costs,  in  addi- 
tion to  the  costs  allowed  by  title  ninth  of  this  chapter : 

1.  Where  the  adverse  party  fails  to  appear  upon  the  return  of  the  sum- 
moDB,  or  at  the  trial,  seven  dollars. 

2.  Where  a  trial  is  had,  twelve  dollars. 

3130.  A  defendant,  who  recovers  judgment  in  an  action  in  a  justice's 
court  of  the  city  of  Brooklyn,  wherein  the  complaint  demands  judgment 
for  one  hundred  dollars  or  more,  or  the  recovery  of  one  or  more  chattels, 
the  value  of  which,  as  stated  in  the  complaint,  together  with  the  damages 
claimed,  if  any,  is  one  hundred  dollars  or  more,  recovers  the  following  sums 
as  costs,  in  addition  to  the  costs  allowed  by  title  ninth  of  this  chapter: 

1.  If  the  judgment  was  rendered  without  a  trial,  seven  dollars.       ^ 

3.  If  the  judgment  was  rendered  after  a  trial,  ten  dollars. 

Bat  this  fection  does  not  apply  to  a  case,  where  the  defendant  is  entitled 
to  the  coits  specified  in  the  last  section. 

§  8181.    [am*d  1890.]     In  an  action  bronght  in  a  jnstioe's  conrt  of 
the  city  of  Brooklyn  to  recover  a  sum  of  money,  for  wages  earned  by 
a  female  employe  other  than  a  domestic  servant,  or  for  m«k.i^TA»\.Vox.- 
nished  by  sach  employe  in  the  course  o£\iexeinL^\o^TQ.«\i.\.,<2»xvcL^ 
about  the  Bubject-matter  thereof,  or  for  both.,  t\ie  "9\a.mVSfi.,  \1  «v»Nhfiw 
k}  costB,  reooYeia  the  sum  of  ton  dollaxaaa  coaVsVn.a.iVviS\A.oTv\»o 

&}8t0  allowed  by  title  ninth   of  this  cliaptox,  wtA^^a^*^^  ^'^^?^'* 
daauget  reoovered  is  less  than  ten  dollars,  in  Nv\i\c\i  c«.^^^^^  "^^^ 
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^^Wnploye  ia  ia  Ibe  plnintiS  in  Hucb  an  nation  she  ie  entitleil,  opoa  a  set- 
^^nemeat  thereof,  to  the  full  aiuouat  of  uoBta  whioh  she  wonld  have  n- 
^^overedifjadgment  had  been  rendered  in  her  favor  for  the  eoai  »> 
QeivedbyherDpon  the  Hettlement.  In  Buob  Boljon  brought  in  ujd 
oonit,  if  the  plaintiS  reoover  a  judgment  for  a  emu  not  eiceediog  fi£^ 
dollars,  exulosive  nC  costs,  no  property  of  the  defendiLTit  ehall  beai- 
emptfroDi  levj  aml'sate,  b;  'virtue  of  an  execTition  against  propMtj 
ixaued  tliereupon  ;  and,  if  each  an  eieaution  is  returned  whull;  vt 
partly  uuBstiBfied,  the  clerk  mnst,  upon  the  appUoatioJi  o£  the  plaiot 
iS,  isBne  an.  eiecntioQ  agsiDEt  the  person  of  the  defendant  for  theinHi 
reoiainlcg  unoolleoted.  A  defendant  arreated  by  virtue  of  an  execa- 
tion  BO  issued  against  bispeiaon,  must  be  actoallj  confined  in  the  Jul 
and  is  not  entitled  to  the  liberties  thereof ;  but  he  mast  be  dischugej 
after  having  been  ao  confined  fifteen  days.  After  bia  disohoraean 
execution  egainat  hia  person  cannot  be  again  iaaned  npon  the  judg- 
ment, but  the  judgment  creditor  may  enforce  the  judgment  agtiott 
property  aaif  the  exeoution,  from  which  the  judgtneiit  debtor  ia  ill» 
dureed^tiad  beea  Tetnmed  ^ttiont  his  baing  token. 

g  3133.  Where  an  applioAtion  ia  made  for  a  seoond  or  anbieqinBl 
■djonmiDeiit  of  the  trial  of  an  action,  brought  in  a  justice's  court  ol  liM 
uity  of  Brogklyn,  aCtgr  it  haa  be«n  ones  adjouraml,  the  juatice  may,  in  bll 
AiflcreLion,  require  payment  to  the  advere*  party  of  a  BUm,^ot  eicedi'HI 
fife  dollars,  besides  diebure«meiits,  ss  a  condiliou  of  granting  the  appllot 

g  3133.  Each  jusciue  of  clie  peaue  of  the  city  of  Brooklyn  ib  a  jtutlw  «1 
the  psace  of  Einga  county  ;  aod  each  provisian  of  this  act,  relating  10  tli* 
proceedinga  before  a  guatice  of  tlie  peuue  of  a  town,  applies  to  the  prooit 
ingB  before  a  justice  of  the  pence  of  that  city,  except  as  otherwise  st«Bi^ 
prescribed  in  this  title.  Each  oF  those  justices  muat  holtl  his  court  <lt0k[m 
^ufrom  nine  o'clock  in  the  morning,  uaiil  three  o'clock  in  the  aftemM^j3fl 

■  TITLE  Xn.  ^^^H 

^P  Miicfllaneous  Proiritiont.  ^^^^H 

K-'l  EIH.  UodB  or  applicahinn  nt  cenain  oIJnKice.  S^^| 

pTDTleioDB  of  this  act.  |  3147.  DeUcery  ;  bow  compdHT^^H 

8188.  Qensral  reqntaitBii  of  nunaatee.  1MB.  Bnlriee  <"  h»  M^rinnm.  ^" 

8138.  Reward  to  ooDstsble  (orhiddoQ.  '■'"    '—-'-- 

SlXt.  Jnetlce  ot  c9iutBb]e  not  to  bay 

M3B.  Panalty' 

313g.  TlolulOD  of  preccdioe  foctlone 

■  detfDcc  th  acllou. 
8140,  n4].  Docket-book  Co  be  kept  b; 

S14a.  Index  to  docket-book. 

8148.  Papera  to  be  filed. 

dIU.  DepDBiC  of    bouka   and   papecB 

8148.  CortillcaW  In    dociel-bouk   de- 

poalled.  Id  Hrw>t>. 

?148.  I'own  or  cLly  cLerh  lo  demand  81B8.  Shsritt  to  act  where  MMlW 

t>ooka.  etc,  apon  death,  etc,  of  mandats  Is  raaialed. 

g  3134.  Where  n  provision  of  tliia  act,  not  contained  in  this  otii$ter,It 

made  applicable  lo  proce^iuita  before  a  justice  of  the  peai.'e.  the  apf'i'*' 

lion  IS  aubjeut  to  the  qualification,  that  it  does  not  incluile  snytliinft  *liM 

h  repugnant  to  any  spct'inl  pTo™\*jQ  ol\i*,TO^\»ting  the  juris Jicli»  * 

fowera  of  a  imjtice  of  Hiepeft\ie,or '■'"«¥^'>'*^™'P^*^™'^™-   ^*"»* 

provision,  thus  made  apUieaWe,  T•\B.^Ka  W>  *>«  Wift^nH  «.  N*V«>-  *• 

w  •ith  a  clerk,  the  paper  mwst,  m  atv  »>.<■««.  <«  ,^^A  v^««ao»M 

i.jWiicA  of  the  peace,  be  ffie*  Vttto  »i«  j<aftv«.-<n>«« 
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ointed  pursuant  to  law  ;  and  where  it  confers  a  power  upon  a  OMurt  or  a 
idge,  the  proTision,  making  it  applicable  to  proceediugs  taken  under  thii 
bapter,  is  to  be  construed,  as  conferring  a  like  power  upon  the  Juitiee, 
efore  whom  the  action  or  special  proceeding  ii  brought. 
%  3136.  A  st&date,  Uiued  by  a  justice  of  the  peace,  muat  be  signed  Wj 
im,  and  may  be  without  seal.  It  must  be  entirely  filled  up,  at  the  time 
rhen  it  is  delivered  to  an  oflScer  to  be  executed,  so  as  to  have  no  blank, 
ither  in  the  date  thereof  or  otherwise ;  except  that  there  may  be  a  blank 
1  a  aubpcena  for  the  name  of  any  or  all  of  the  witnesses.  A  mandate, 
wued  and  delivered  to  an  officer  to  be  executed,  contrary  to  this  section,  la 
old. 

g  3136.  A  constable  shall  not  ask  or  receive  any  money  or  other  valuable 
iing  from  any  person,  as  a  consideration,  reward,  or  inducement  for  omit- 
Dg  or  delaying  to  arrest  a  person,  or  to  take  him  to  jail,  or  to  sell  property, 
y  virtue  of  an  execution,  or  to  execute  any  other  duty,  pertaining  to  his* 
(Bee;  or  any  money  or  valuable  thing,  other  than  the  fees  expressly 
llowed  to  him  by  law,  for  executing  any  duty  pertaining  to  his  office. 

§  3137.  A  justice  of  the  peace  or  constable  shall  not,  directly  or  indi- 
Mstly,  buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  demand  or 
auae  of  action,  for  the  purpose  of  bringing  an  action,  or  instituting  a  spe- 
ial  proceeding  before  a  justice,  founded  thereupon ;  nor  shall  a  justice 
r  a  constable,  either  before  or  after  an  action  or  a  special  proceeding  it 
ommenced,  lend  or  advance,  or  agree  to  lend  or  advance,  or  procure  to  be 
mt  or  advanced,  any  money  or  other  valuable  thing  to  any  person,  in  con- 
Ideration  of,  or  as  a  reward  for,  or  an  inducement  to,  the  placing,  or  hav> 
ig  placed  in  his  hands,  a  debt,  or  other  demand  or  cause  of  action,  for 
roaecution  or  collection. 

%  3138.  A  justice  of  the  peace  or  constable,  who  violates  a  provision  of 
le  last  three  sections,  is  guilty  of  a  misdemeanor ;  and  shall  be  punished 
coordingly.    A  conviction  also  operates  as  a  forfeiture  of  his  office. 

§  3139.  It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
eace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and  sold,  or 
iceived  for  prosecution,  contrary  to  the  foregoing  provisions  of  this  title. 
1  an  action  wherein  such  a  defence  is  interposed,  if  the  plaintiff,  after 
eing  duly  subpoenaed  as  a  witness,  fails  to  attend,  pursuant  to  the  sub- 
oena ;  or  if,  upon  the  trial,  or  upon  his  examination  as  a  witness  by  virtue 
r  a  commission,  he  refuses  to  answer  any  question  pertinent  to  show  a 
iolation  of  either  of  those  provisions ;  the  justice,  besides  punishing  him. 
I  a  proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint.  The 
istimony,  in  such  an  action,  of  the  plaintiff,  or  any  other  witness,  is  not 
ridence,  in  a  criminal  prosecution  against  him,  for  violating  either  of  those 
rovisiims. 

§  3140.  A  justice  of  the  peace  must  keep  a  docket-book,  in  which  ha 
mat  enter : 

1.  The  title  of  every  action  or  special  proceeding  commenced  before  him* 

8.  The  time  when  the  summons,  or  the  mandate  for  the  commencement 
F  the  apecial  proceeding,  was  issued ;  with  a  statement  of  the  nature  of  the 
kandate,  and  a  memorandum  of  each  order  of  arrest,  warrant  of  attach- 
lent,  or  requisition  to  replevy,  granted  by  nim. 

8.  The  time  when  the  parties  appeared  before  him,  either  without  pro- 
MM,  or  upon  the  return  of  the  summons,  or  of  the  mandaXA  Iw  >tXi<^  c«i&.- 
mkcemeDt  of  the  special  proceeding. 

4.  A  ooDciae  statement  of  the   substance   of   each.  oxa\  ^\q«w^vd%\  ^ 
wmarMpdum  of  the  &ling  of  each  written  Dleadlni^. 


'¥ 
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G.  KuA  ■djoaroment;  aUting  upon  wbote  iipplic&lJoB,  ana  U  «h^  fla* 
lad  plBM,  it  «>■  made, 

6.  The  isfuing  uf  ^  Tcuire  ;  Btatilig  upon  wIiohs  applicalion  II  wu 

and  the  time  and  platie  ot  the  reluru  iLuruof. 

7.  Tbe  time  irbea  u  (rial  wm  bad ;  und.  i(  it  vaa  bj  a  jury,  the  nl 
ill  the  persuus  relumed  aa  buriug  been  nntiSed  to  attend  as  jarort ; 
who  did  not  attend  ;  who  attended  ;  und  who  ware  swam. 

6.  The  nume  of  eaab  witnesii  sworn  upoo  the  trinl ;  stating  ut 
raqueat  bewua  ivroTD  ;  each  objeotiun  made  to  the  oumpetency  of  a* 
and  Ihe  decision  thereupou. 

9.  The  vei'dict  of  the  jnrj,  and  the  time  of  lecerTing  it ;  or,  ir  ibajnr 
diiagreed  and  were  disaharged,  a  atatemt-nt  of  that  fact. 

10.  A.  concise  Etalum^iit  of  the  Bubetaiice  of  aaoh  order,  made  bf  M 
Id  the  con  me  of  III  e  action  or  specinl  proceeding, 

11.  The  judgment  ni'  finni  order  ;  and  the  tima  of  enteriDg  iL 

la.  Tbe  eiecnHcn  ;  the  time  of  iasuingit;  the  Itind  of  eieculuiqi  ill 
■ime  of  the  oBioer  to  whom  it  was  delivered  ;  and  each  reoewid  wiA  It 
date  thereof. 

18.  The  retnrn  u 

it  was  paid. 

14.  Each  tranacript  of  the  judgment,  gJTea  bj  him  to  be  filed  in 
BODnty  clerk's  olSce,  and  the  time  when  it  was  given, 

15.  The  appeal,  if  any;  and  tbe  time  of  service  of  the  notice  ofappi 
g  3141.  Each  of  tbe  entries,  specifled  in  ihe  last  sectioD,  mnst  be  I 

under  tbe  title  of  tlie  uctioQ  or  Hpeciil  proceeding  to  which  it  relata; 
in  addition  thereto,  the  justice  may  enter  iti  like  muiner  any  other  irra 
log,  bad  before  him  in  the  action  or  special  proceeding,  which  be  1^ 
proper  to  enter.  A  doi:ket-buok,  kept  by  a  jusliue,  muisl  be  kepi  ofi 
during  the  bours,  nben  a  aheriJT'a  office  ii  required  b;  law  to  be  bepIOlM 
for  search  and  examination  by  any  perBoo,  upon  his  reasonable  reqiwM  W 
to  a  reasonable  citeut, 

§  3142.  A  justice  of  the  peace  must  keep  an  alphnbetica)  iodei  W  il 
the  judgments,  entered  b;  bim  In  hia  dochet-book;  and  he  muM  iiMit 
therein  the  names  of  all  the  parties  to  each  judgment,  and  the  page  of  W 
book,  whore  the  judgment  is  entered, 

g  3143.  A  jnatica  ot  tlie  peace  must  carefully  Ele  and  preserve  H 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  in  an  oclioa  or  tftH 
proceeding 

%  3144.  If  a  jnstlce  of  the  peace,  either  before  or  after  the  ex^nll 
his  term  of  office,  removee  from  the  town  or  uity  whureia  he  was  tk 
he  must  forthwith  deposit,  with  the  clerk  of  that  (own.  or  cit;,  his  di 
book,  and  oil  other  books  and  papers,  in  hia  custody,  relating  to  an  i 
or  a  special  proceeding,  whiuh  baa  been  board  by  bim,  or  commenMd  Iwh'i 
him.  A  juatiCD,  irbo  ia  removed  from  office,  must  make  a  lite  ita|i«A 
wilhiQ  ten  days  after  receiving  notice  ot  his  remoYal,  or  atlerwinh,  V0 
the  demand  of  the  clerk  of  tbe  (own  or  city.  But  the  omission  of  the  }■*' 
tice  to  make  the  deposit,  dues  not  affect  the  vulidity  of  any  book  er  fiq*i 
so  required  to  be  deposited,  or  of  any  proceeding  to  which  it  relfllet, 

^  2146.  A  justice  of,(he  peace  mast  make,  in  each  docket-boot  di 
lied  by  him,  as  pceeciibed  itt  (.be  kst  eeoiion,  a  cerUGcate  under  Id  ' 
to  the  effect  that  e neb  iudgmcnV  qt  □t&«,«ll^;eI«A.^.WKra,wa*<h' 

or  made,  ae  thereia  aUled  -,  att4  \.Vni  t\ie  mm,  infv«««*^  '^ 

ia»  (beroupon.  hn^  ritYjccT.  pxvi^Vo^iiftViumX'Alf- 
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jl  3146.  If  a  joBtice  of  the  peace  dies,  or  his  oiBce  becomes  vtheririit 
cant,  the  town  or  city  clerk  muat  demand  and  receive  all  books  and 
pera,  which  belonged  to  the  justice  m  his  official  capacity,  from  any  per- 
a  having  them  in  his  possession. 

I  3147.  If  any  book  or  paper,  required  to  be  deposited  with  the  town  or 
J  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like  proceedings  may 
had,  at  the  instance  of  the  town  or  city  clerk,  to  compel  the  deposit 
BTOof,  as  are  prescribed  by  law,  wliere  an  officer  refuses  (ft  neglects  to 
liTer  a  book  or  paper  in  his  custody  as  such  officer,  to  his  successor  in 
toe. 

§  9148.  An  entry  made,  as  prescribed  by  hiw,  in  the  docket-book  kept 
a  justice  of  the  peace,  and  deposited  with  the  town  or  city  clerk,  as  pre- 
ribed  in  this  title,  is  presumptive  evidence  of  the  matters  of  fact  stated 
erein  ;  but  the  presumption  may  be  repelled  by  proof. 

§  3149.  A  justice  of  the  peace  must  furnish,  upon  request,  and  payment 
nis  fees,  to  any  person  interested  in  a  judgment  or  order  entered  by  him, 

transcript  of  the  judgment  or  order,  tegethcr  with  a  copy  of  all  the  entries 
his  docket-book,  relating  to  the  cause ;  a  copy  of  his  minutes  of  the  evi* 

>Bce  in  the  cause,  or  the  substance  of  the  testimony,  if  he  has  not  taken 

inutes ;  and  a  copy  of  any  paper  on  file  in  the  cause ;  or  such  portions 

ereof  as  are  required. 

§  3160.  If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire, 
'  ne  is  about  to  remove  from  the  town  or  city,  before  judgment  is  ren- 
»red  in  an  action,  or  a  final  ordejr  is  made  in  a  special  proceeding,  pending 
ftfore  him,  he  must  pr«^viously  make  a  written  order,  reciting  the  fact,  .and 
neting  the  action  or  special  proceeding  to  be  continued  before  another 
istice  of  the  same  ti^wn  or  city,  named  in  the  order.^ 

§  3161.  If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  pro- 
teding,  the  defendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
"esents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  justice, 
ifore  whom  the  action  or  special  proceeding  is  pending,  is  a  material  wit- 
)fls  for  the  defendant,  without  whose  testimony  he  cannot  safely  proceed 
>  trial,  setting  forth  therein  the  particular  facts  and  circumstances,  which 
I  expects  to  prove  by  him,  the  justice  must  forthwith  make  *a  written 
^der,  directing  the  action  or  special  proceeding  to  be  continued  before 
lother  justice  of  the  same  town  or  city,  named  in  the  order. 

§  3162.  Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two 
actions,  the  constable  must  forthwith  take  it,  and  all  other  papers  in  the 
stion,  with  the  body  of  the  defendant,  if  he  is  under  arrest,  before  the  jus- 
oe  named  m  the  order.  The  plaintiff  or  petitioner  must  forthwith  appear 
sfore  that  justice,  who  must  take  cognizance  of  the  action  or  special  pro- 
ieding,  and  must  proceed  therein  as  if  it  had  been  commenced  before  him. 
oets,  recovered  in  the  action  or  special  proceeding,  fnclude  the  fees  allowed 
f  law,  for  services  performed  by  the  constable  and  the  justice,  before  the 
ansfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings  before 
le  justice  to  whom  the  cause  is  transferred. 

§  3163.  A  justice  of  the  peace,  who  neglects  or  refuses,  within  a  reason- 
)le  time  after  demand,  to  pay  any  money,  collected  by  him  in  his  official 
opacity,  to  the  person  entitled  thereto,  is  guilty  of  a  misdemeanor,  and 
lad]  be  punished  accordingly.   A  conviction  also  operates  as  a  forfeiture  of 
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%  3104.  la  an  action  upon  b  jadgoieiit  of  a  io-tlice  ol  the  peaen,  br«i|bl 
iu  ibe  couQlj  wherein  it  «»e  readered,  wilLin  fire  Jeart  after  the  miditiM 
tbereaf,  Bg;ilti9t  a  defenduil  upon  whom  tlie  iaramons  *aa  peratiiulij 
Krved.  DO  costs  can  bo  recoTered.  except  where  the  justice,  who  nsittRil 
the  jadgoient,  is  dead,  or  out  of  offict;,  or  otherwise  incapable  of  actiogjw 
has  removed  from  the  eountj ;  or  where  one  of  the  parties  has  ditd;  H 
wheiB  Che  docket  of  the  jiidgraeot  has  been  lost  or  deslrojed. 

%  31SS.  In  an  action  brought  upon  a  judgment  of  ■  justice  o[  the  ftta, 
who  is  dend,  or  out  of  office,  or  otherwise  incapable  of  acting;  or  Itt 
removed  from  the  i^uuotj ;  or  cannot  be  foond  therein ;  the  orlgiaal  dwbt 
book  of  the  justice  its  preBumptire  eWdenoe  of  anj  maiter  entered  tbMtio, 
■i  preeeribed  by  Inw;  but  iho  presumption  mny  be  repelled  bj  proof.  If 
the  docket-book  ia  lost  or  destroyed,  or  if  it  caiinot  be  produced,  dfiei  ica- 
■onable  eOart  to  oblain  it,  the  like  proof  mav  be  given,  icepriting  lk( 
reeorerj  of  the  jodgmeut,  as  opon  an;  other  qneatiiMi  of  fact, 

g  3166.  A  juBtJce  of  the  peace,  who  iasuee  any  mandate,  aQthorivd  by 
this  chapter,  except  a  venire,  msT.  at  the  request  of  the  paitj,  wtieDcnt 
he  deems  it  eipedient  no  to  do.  empower,  by  a  written  authorin  imioiMd 
upon  the  roacdate,  an;  pn^r  person  ol  full  age,  not  a  parly  to  (be  acUn, 
to  serve,  or  olherwiee  execute  it.  Por  that  purpose,  the  person  «o  Mnpuir- 
ered  has  all  the  power  and  authority,  and  is  subject  to  all  the  tibligauin' 
and  liabilities,  of  a  constable;  acd  his  recurs  is  evidence  in  like  iBaniir  •) 
a  constable's.  But  a  person  so  empowered  is  not  entitled  to  any  fM  er 
reward  for  bis  services. 


HecE 

g  316B.  If  a  constable,  to  whom  a  mandate,  issued  by  a  justica  tt  tbt 
peace,  is  directed  and  delivered,  finds,  or  has  reason  la  apprehend,  ihu 
retiManoe  will  be  made  to  the  execution  thereof,  he  may  deliver  it  10  di* 
sheriff  of  the  county,  wiih  a  written  certificate,  staling  the  facto,  ml 
requiring  the  sheriff  to  eieoute  it  Thereupon  the  ehcriO  loiiet  execut^Ut 
mandate;  and  he  is  subject  to  all  itie  liabilities  attacliing  to  a  conslaMt  ll 
executing  It,  Sections  one  hundred  and  foar,  one  hundred  and  Gnvisl 
one  bnndred  and  six  of  this  act  apply  to  a  mandate  delivered  la  a  iburift 
aa  prescribed  in  this  section. 

L  CHAPTER  XX, 

m    PROYISIOSB  RELATING  TO  CERTAIN  COURTS  IN  OTFIt, 

m  AND  THE  PROCEEDINGS  THEREIN. 

TITUI        L— Th»  imiiKi  ormar  or  th«  citi  of  N«h  Tom, 
TITLE      n.— Tm    iuvob's  oonw   or   rH«  oir*   o»   Hdmob,  tuf   «" 

K      TITLE    IlL— Thx  oni  court  or  Sosumb. 

^   TITLB     TI,— Tbc  distbict   coubts   or  ta>  citt   or   Kcw   Tou,  O* 

■  TITU 
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TITLE  L 

The  marine  court  of  the  city  of  New  York, 

1.  ProyisionB  ^nerallj  applicable  to  proceedings  in  the  conrt 

9.  ProviBionB  exclnsively  applicable   to   the  proceedings,    other    thao 

appeals,  in  an  ordinary  action. 
8.  Provisions  exclnsiTely  applicable  to  the   proceedings,    other   than 

appeals,  in  certain  marine  causes. 
4.  i^ypeala  to  and  from  the  general  term  of  the  court. 

ARTICLE  FIRST. 

ftOrmONS  OIKIRALLT  APPLIOABUI  TO  PrOOBEDINOS  IN  HEM  GOTOT. 

.  ProTisions,   applyine  generally  %  8188.  Service  of  notice  of  trial ;  fllin^s 

to  courts  of  record,  subject  to  of  note  of  issae. 

certain  qaaliflcations.  8168.  When  conrt  may  relieve  from 

.  Certain  sections  inapplicable  to  imprisonment. 

the  conrt.  8164.  Money;  bow  paid  into  the  court. 

.  Time  for  service  of  notices. 

1169.  Each  of  the  foregoing  provisions  of  this  act,  which  is  made,  bv 
er  twenty-second  of  this  act,  applicable  to  the  marine  court  of  the  city 
w  York,  or  generally  to  courts  of  record,  is  subject  to  the  qualifica- 
and  exceptions  expressed  or  plainly  implied  in  thia  title. 

1160.  Sections  four  hundred  and  tlurty-eight  and  six  hundred  and 
,  sections  six  hundred  and  eleven  to  six  hundred  and  nineteen,  both 
live,  and  sections  six  hundred  and  thitty-six,  eight  hundred  and  twenty - 
,  one  thousand  and  thirteen,  and  ont  thousand  and  fifteen  of  this  act 
>t  apply  to  an  action  or  a  special  pn^eeding  brought  in  the  marine 
of  the  city  of  New  York,  or  before  a  justice  thereof,  or  to  any  pro- 
ig  therein.  Sections  three  thousand  two  hundred  and  sixty-eight  and 
thousand  two  hundred  and  sixty-nine  of  this  act  do  not  apply  to  an 
I  in  the  court,  prosecuted  as  prescribed  in  article  third  of  this  title ; 
ere  an  undertaking  has  been  given  as  prescribed  in  section  three  tiiou- 
one  hundred  and  sixty-five  of  this  act.  A  plaintiff,  in  an  action 
;ht  in  the  court,  who  has  an  office  for  the  regular  transaction  of  busi- 
n  person,  within  the  city  of  New  York,  is  deemed  a  resident  of  that 
Rrithin  the  meaning  of  sections  three  thousand  two  hundred  and  sixty- 
and  three  thousand  two  hundred  and  sixty-nine  of  this  act. 

1161.  The  time  for  personal  service  of  certain  notices,  in  an  action 
;ht  in  the  court,  is  as  follows : 

Notice  of  justification  of  the  sureties,  in  an  undertaking  given  by  ihe 

;iff,  as  security  for  the  defendant's  costs,  not  more  than  two  days. 

Notice  of  an  application  for  judgment  in  a  case  specified  in  section 

undred  and  thirty-seven  of  this  act ;  notice  of  a  motion  to  strike  out  a 

ing,  in  a  case  specified  in  section  five  hundred  and  thirty-eight  of  this 

notice  of  an  application  for  judgment  upon  the  defendant's  default, 

the  execution  of  a  reference,  or  writ  of  inquiry,  or  of  an  assessment 

upon,  as  prescribed  in  section  one  thousand  two  hundred  and  nineteen 

s  act ;  not  less  than  two  days. 

Notice  of  the  justification  of  bail,  not  less  than  tw6,  nor  more  than 

ays. 

Notice  of  a  motion,  other  than  a  motion  specified  in  subdivision  second 

is  section,  not  less  than  four  days  ;  but  the  court  or  a  justice  thereof 

upon  an  affidavit  showing  groimds  therefor,  prescribe  a  shorter  time, 

I  order  to  show  cause. 

Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  ot  V&w  \  ha^xca  q^  ^^da 
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^^EAn>''''<);  of  iu  appeal,  oi'  ul  auy  olher  hearlag,  tlia  tiiiiB  for  MrTlog        

^Hjut  eipreaaif  pre3i:Hbed  in  either  of  Ihe  foif^ulDg  Bubiliviaibus  ot  ibilM*- 
^KUon,  or  eleewhere  Id  ttiiti  title  ;  not  leaa  than  iSve  dBye. 
^P     B.  NoCice  of  Lai:atiaD  of  costs,  nut  lese  Ihan  two  dajB  ;  except  *liin  ll 
^^  tha  attameje,  Berg  jog  and  seeded  tritli  the  noMoe,  resiile  or  have  their  obN 
hi  the  ility  of  New  York,  iu  wlikh  chbb,  one  da^'  nociee  U  sufficieot. 

%  3162.  Notice  of  li'ial  of  aa  \esae  triable  at  a  term  of  the  court,  «  tl 
the  'bearicg  of  nn  appeal  to  the  geueral  term  of  the  l-oiuI.  may  be  given  f« 
an;  dij  of  the  term.  A  nnte  of  iesue  must  be  Bled  at  least  two  daji  Mm 
the  day,  or  tbe  utimmeacemuut  ot  l)ie  term,  for  wbicb  the  Qotice  of  UulM 
hearing  is  gjvsn;  *nd,  If  It  reloBea  to  the  trial  of  an  laeue  of  fact,  or  afllv. 
It  mmt,  iu  adilition  In  the  Diattera  specified  in  eei.-tloD  uiiie  bindrad  at 
eeTentj-aeTen  of  this  ai-l,  state  tbe  do.v  or  the  term,  for  wbii^h  the  noting 
been  given.  Bnttbianuij  tbe  last  eectioii  do  not  applj  to  a  euewbV 
speoiu  provision  ia  otherwiaa  mule  in  article  third  of  thie  title. 

g  3163.  Where  it  satis  factor  ilj  uppenra  that  K  parly,  who  ii  sCtuUf 
cODHnei)  to  JHil,  bf  virtue  of  an  order  nf  arrest,  or  no  execulion  ag^tiil  lb 
pereon,  iasned  in  an  action  brought  in  the  court,  ia  pbyBically  un^l*  M 
endure  the  oonBnement,  and  Ihst  he  cannot  procure  bail,  or  the  MOtmlj 
«uroti«8  ill  a  bond  for  tbe  jail  liborliee,  na  tlie  case  require*,  the  ooDrt,  or) 
justice  thei'eof,  maj,  in  its  or  his  discretiuQ.  bj  order,  direct  the  nbcdS  t> 
rdleuaa  him  from  custod}'.  The  atieriff  must  obey  such  an  order,  ittm 
<ach  a  release  from  nn  cxi^cutmo  ngaicBt  the  persoD,  anotiier  exisciilliiai 
againat  tbe  person  of  the  judgiueot  debtor,  cannot  be  issued  npea  tlH 
judgment;  but  tba  judgment  creditor  may  enforce  tbe  judgment  »g»iW 
property,  aa  if  theeiecution,  from  wbicb  the  judgment  deboir  wui  releUi^ 
had  been  returned  without  \\l»  beiug  taken. 

§3164.  Miiney  paid  into  tlie  court,  pursuant  to  any  provision  of  thifwfc 
muet,  unless  the  court  othcrniBe  directs,  be  paid  directly  to  the  uhanbtriA 
of  the  city  of  New  Yorli,  to  tbe  credit  of  the  muae  in  which  ii  is  psi4,  -^— 

»  ARTICLE  SECOND.  ^^^H 

pROTtBIONB    JCXCLUBITELT    APPLltUBLX    TO   THE   pHDCIIDItiail,    0«^^^^^| 
ArrEALB,  IN  AH  (iRnt.KiKir  Atrcion.  ^^^^^^ 

I  Siea.  BamraoBi.  |  SITl.  CommisaloD  to  uke  mI^^I 

Bl«e.  Time  or  service  of   pleadings.  Sjra.  Court  mftr  refer  ipi^Sf^M 
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Sits.  Suforcement  of  certain   ]Ddg-  Slia.  Time  for  aliiiR  defuaion  it*  ■ 

iDcnlB   iu    faTor  of   worldng  Irini  bj- the  court.    1|L;*M 

Sits,  lime   for  nan.BCoeptince    and  STT4.  CaaDte<tcIslma. 

SIN.  Proof  aeceHHry  to  nl>tBm  nar-  sold. 

rantof  atlarhment.  SIH.  Portion  of  vardlet.  etc.,  WV" 

WTO.  Bfltvlce  of  anmniuBs  withnol  the  ftiDlttBa. 

city,  OP  bj  pubUoation. 
g  3165.  Tbe  Bummons,  in  an  action  brought  in  the  court,  must  italtllff 
(he  lame,  withm  which  the  defendant  ranst  serve  a  copy    of  bis  antw." 
ail  days  after  the  service  thereof,  cxoloaiTe  of  the  day  of  serrioe;  nM' 
in  one  of  tbe  following  cases : 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by  aflldertl,  iW 
either  tb''  plaintiff  or  the  defendant  rcaides  without  the  city  at  New  JtA; 
or,  whire  there  are  two  or  more  plaintitFa,  or  two  or  more  defendanKlW 
.•if  ihe  [jUintiffa  or  all  Ae  d6laTidB.iiw  reside  without  that  city,  "  ■  '-"■ 
'  nfcr,  that  the  detendnnt  he  anmnmnoA  vo  im^w  -iMb.^  - 
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specified  therein,  not  lean  than  tiro  days  after  the  service  of  the  summonB, 
ixclusive  of  the  day  of  service ;  whereupon  the  Bummona  must  correspond 
o  the  order.  The  order  must  be  indorsed  upon  or  annexed  to  the  sum 
BOOB ;  and  a  copy  thereof  most  be  delivered  with  a  copy  of  the  summons. 
rhe  justice  may,  in  his  discretion,  as  a  condition  of  granting  the  order, 
«qaire  the  pkintiff  to  give  an  undertaking,  with  one  or  more  sureties,  to 
he  effect  that  the  plaintiff  will  pay  any  judgment  which  may  be  rendered 
il^nst  him  in  the  action,  not  exceeding  a  sum  specified  in  the  undertaking, 
vhich  must  be  at  least  two  hundred  dollars. 

SL  Where  an  order',  directing  service  of  the  summons  without  the  city  of 
^ew  York,  or  by  publication,  is  granted,  the  summons  must  state  that  the 
iine,  within  which  the  defendant  must  serve  a  copy  of  his  answer,  is  ten 
layB  after  service  thereof,  exclusive  of  the  day  of  service.  If  a  summons, 
equiring  the  defendant  to  answer  within  a  shorter  time,  has  been  issued, 
.s  prescribed  in  this  section,  before  an  order  specified  in  this  subdivision  is 
pranted,  the  justice  granting  such  an  order  may  direct  that  the  summons  be 
.mended  accordingly;  and  thereupon  the  summons  published,  or  served 
rithout  that  city,  pursuant  to  the  order,  must  correctly  state  the  time. 

g  3166.  The  time,  within  which  a  defendant  in  a  case  specified  in  sec- 
ion  four  hundred  and  seventy-nine  of  this  act  must  demand  a  copy  of  the 
iomplahit,  and  the  time  within  which  the  plaintiff  must  serve  the  sanfe, 
if  ter  a  demand  thereof,  as  prescribed  in  that  section,  and  the  time,  within 
rhicb  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be  served, 
kf  ter  the  service  of  a  copy  of  the  preceding  pleading,  is  the  same  number 
»f  days,  as  stated  in  the  summons,  within  which  the  defendant  is  required 
o  eerve  a  copy  of  his  answer,  after  service  of  the  summons.  But,  except 
Ml  otherwise  prescribed  in  section  three  thousand  one  hundred  and  eighty- 
Lto  of  this  act,  a  defendant,  arrested  before  answer,  has  ten  days  after  the 
meat,  within  which  to  demand  a  copy  of  the  complaint  or  to  serve  a  copy 
vt  his  answer,  as  the  case  requires  ;  and  judgment  must  be  stayed  accord- 
ngly. 

§  3167.  Section  three  thousand  two  hundred  and  twenty-one  of  this  act 
ipplies  to  an  action  brought  in  the  court  and  to  the  judgment  and  execution 
igahist  the  person  and  property  of  the  judgment  debtor. 

§  3168.  The  time  for  taking  certain  proceedings,  in  an  action  brought 
Ji  the  court,  is  as  follows : 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days  after  the 
lelivery,  to  the  plaintiff's  attorney,  of  certified  copies  of  the  order  of 
irrest,  return,  and  undertaking,  as  prescribed  in  section  five  hundred  and 
iQventy-seven  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days  after 
lervice  of  the  notice  specified  in  subdivision  first  of  this  section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  undertaking  given 
fc>y  the  plaintiff,  as  security  for  the  defendant's  costs,  within  two  days  after 
senrioe,  upon  the  defendant's  attorney,  of  a  written  notice  of  the  filing 
^hereof ;  and  service  of  notice  of  the  justification  of  the  same,  or  new  sure- 
tics,  within  two  days  after  service  of  the  notice  of  exception. 

g  3169.  In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment 
Against  property,  he  must  show  by  afBdnvit,  to  the  satisfaction  of  the  jus- 
tice granting  it,  that  a  suflQcient  cause  of  action  exists  against  the  defend- 
tnt,  to  recover  damages  for  one  or  more  causes  specified  in  section  six 
^vndred  and  thirty-five  of  this  act,  to  an  amount  sttvled  m  lYvft  ^.^vSa.V^X'v 
i^hioh,  if  the  action  i§  to  recover  damages  for  braach  ot  ^  coxiX^vvi^x.  tdrbX 


ATTACHMENT, 

r  and  aboTe  all  ooaoCercUiiDS  fcnoim  to  tha  p 
ease  is  within  oue  of  [he  foUuaiug  sutidiriaiiniB : 
.  That  tbe  d-^^reudanl  ia  a  forego  corporatiaa ;  or  ■  domwcia  CM 
tioD  wfaoH   ptincipal   place  of    basioesd  ia    DOI  within  tli«  titj  tt 

i.  That  the  defendant  ia  not  a  resilient  of  ihe  Suta. 

3.  That  the  defeoilaiit,  brang  s  reEiJ^ot  of  the  Sute,  is  not  a  resUi 
tbe  city  of  Sew  York  ;  and  bss  doc  an  olSce  oilhia  thmt  dqr,  vbl 
regularly  tranflaota  biieincss  in  person. 

4.  That  Lbe  defendanl,  being  an  adoll  and  s  rMident  of  that  A 
departed  therefrom,  with  intent  In  defrand  bis  crediloni,  or  to  btoU  m 
of  the  aummoas ;  or  keeps  himself  i^oncealed  therein,  with  tbe  >ika  ta 
or  that,  after  proper  and  diligent  effort  to  agcenaii)  the  plaM  el 
Mjoum   of  such  a  resident  adnit  defendaot.  the  same'  canool  ba  I 

5.  Tbiit  ibe  defendant,  being  an  adult,  baa  removed,  or  u  aba 
remove,  property  from  that  city,  with  intent  lodetrand  bis  oredliHa,  ■ 
be  luis  aaaigned,  ctlapoeed  of.  or  aecreled,  or  is  about  to  aasiga,  Aa^ 
or  seerete  propertj,  with  the  like  intent. 

S.  That  the  defendant,  being  au  adolt  and  a  reaideht  of  tbu  elij 
"  been  CDntinuoualy  without  the  Cniled  Stales  n--  ■•       -■ 
before  the  granting  of  the  warrant,  and  has  no 
person  npoD  whom  to  serve  a  eniuiaons  in  bis  behalf,  ap  pi 
Uou  faur  hundred  and  tliirty  of  tbia  act ;  or  a  deiiigiiatiaii  to  made  du  1 

g  3170.  An  ordtr,  directing  the  Serrice  of  a  anmmona.  mlhrt  iri 
the  city  of  New-Tork,  or  by  publication,  mny  be  granted  by  the  «uai 
by  a  jaatice  thereof ;  but  only  in  a  case,  vhere  a  warrant  of  allaubiuea 
been  isaaed,  as  prescribed  in  the  last  aectioo,  and  personal  •crrias  g 
Rnmmona  canuut  be  made,  with  due  diligence,  within  that  dty.  Tb»  p 
lO,  when  he  apply  for  such  an  order,  mu^t  ehow  by  affidavit,  to  tbe 
faolJDn  of  tbe  court  or  jnatice,  that  the  ease  ie  witlun  thia  aevtion.  H 
an  ovder  ia  granted,  as  prescribed  in  this  section,  awice  of  the  aBOl 
without  that  cily  may  be  made,  as  directed  in  tbe  order,  cither  whl 
without  the  State.  Scctiono  440  to  410,  both  inctuwTC,  and  section! 
707,  and  108  of  this  act  apply  to  the  service  Or  pnbhcatioD,  porswi 
i^'ich  an  order,  and  to  the  proceedlDgs  relating  to  the  same,  and  snbiti 
iliereto;  subali  lilting  Ihe  words,  "  the  city  of  New-Tork  ",  in  pUoe  « 
•orda,  "theSlate",  wlierever  the  latter  words  occur.  If  tbe  defctidi 
a  resident  ui  the  city  of  tfen-Tork,  the  order  most  also  direct  that  a 
of  the  Butnniou*,  mmplainl,  and  order  be  left  at  hlg  readence,  specifyii 
with  a  person  of  Guilnble  age  and  discretion,  if,  upon  leaeonable  ■)!{ 
lion,  admittiint^  can  be  obuiued,  and  soch  n  person  found  who  will  n 
It;  or,  if  sdmiltoDce  cannot  be  so  obtained,  nor  eucb  a  persoo  (ow 
■miiug  the  aame  to  the  outer  door  of  the  rGsidence  bo  epedficd, 

S  3171.  Tbe  application,  to  tbe  court,  of  article  second  of  lilJ«  tl|| 
chapter  ntalh  of  this  at^t,  is  subject  to  lbs  [allowing  qualificaticMki: 

1.  The  m-orciB,  "  the  city  and  county  of  New-Yorfc,  or  either  of  tht  I 
ties  of  Hichmoud,  Kings,  Queens,  or  Westchester",  mnat  be  regarded  M 
mituted,  in  place  of  the  words,  "the  Slnte",  wherever  iboae  wonta  ai* 
in  that  article,  with  respect  to  the  localit)  of  •  witncsi. 
a  iuterrogntonea,  trained  ^iwu&t  to  that  allici*,  ei 
fcy  A  jiratioa  of  the  courv 


■  u^M 
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S.  A  commission,  or  order  to  take  depositions,  issued  or  e;ranted  pursuant 
» that  article,  may  be  executed  either  within  or  without  the  State. 

§  3172.  The  court  may,  of  its  own  motion,  or  upon  the  application  of 
hher  party,  without  the  consent  of  the  other,  by  order,  direct  a  reference, 
0  determine  and  report  upon  a  question  of  fact,  nrisiug  upon  a  motion,  in 
ay  stage  of  an  action. 

%  3173.  The  time  within  which  the  decision  of  the  court  must  be  filed, 
K  A  case  specified  in  section  one  thousand  and  ten  of  this  act,  is  ten  days 
fler  the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a  case 
pwifled  in  section  one  thousand  and  twenty -two  of  this  act,  is  sufficient  if 
i, directs  the  judgment  to  be  entered  thereupon ;  but,  if  so  required  by  a 
lirty  appealing,  the  justice  by  whom  the  decision  was  made,  must,  within 
m  days  after  the  appeal  is  perfected,  and  notice  thereof  and  of  the  require- 
lent  ia  given  to  him,  make,  and  file  with  the  clerk,  a  special  decision,  stat- 
ic separately  the  facts  found,  and  the  conclusions  of  law. 

%  3174.  A  counterclaim,  specified  in  s'^bdivision  second  of  section  five 
mdred  and  one  of  this  act,  cannot  be  iov^rposed,  in  an  action  brought  in 
^  ooail,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction  of  an 
pkm  f  Jonded  thereupon ;  except  that,  in  an  action  brought  by  an  executor 
e  adniinistrator,  any  counterclaim  may  be  interposed,  which  could  be  inter- 
pied  in  a  like  action,  brought  in  the  supreme  court.     A  counterclaim  may 

Purposed,  in  an  action  brought  in  the  court,  without   respect  to  the 
Dt  thereof ;  and  judgment  thereupon,  in  favor  of  the  defendant,  may 
Tendered  for  any  sum. 

J  3.175.  Where  perishable  property  has  been  levied  upon,  by  virtue  of 

execution  or  a  warrant  of  attachment,  the  court  may,  upon  the  applica- 

of  the  oflScer  making  the   levy,  by  order,  direct  the  sale  thereof,  at 

a  time,  and  upon  such  a  notice,  as  it  deems  proper ;  and  thereupon  the 

»rty  must  be  sold  accordingly. 

3176.  A  party  to  whom  a  sum  is  awarded,  upon  a  tnal,  an  assessment 
jes,  or  the  execution  of  a  reference  or  writ  of  inquiry,  may  remit 

portion  thereof,  and  take  judgment  for  the  residue. 

ARTICLE  THIRD. 

WB     IZOLUSITELT     APPLICABLE     TO  TELE    PrOCKEOINOS,     OTHER     THAN 

Appeals,  in  certain  marine  Causes. 

r.  Arrest  in  certain  marine  causes.  $  8182.  Id.;  bail  or  deposit  after  return 

Court  may  regulate  by  gen-  3188.  Id.;  when  ana    ho^v  defendant 

era!  rules.  to  remain  iu  custody. 

Id.;  contents  of   order  of   ar>  8184.  Id.;  return  of  summons,  etc. 

rest.  S185.  Id.;  proceedings  after  return. 

Id.;  proceedings  on  arrest.  3186.  Ii.;  trial. 

8181.  Id.;  bail  or  deposit  before  3187.  Ordinary  action  may  be  broi«ght 

retnm.  for  like  cause. 

3177.  In  an  action  specified  in  subdivision  second  of  section  three 
and  seventeen  of  this  act,  the  plaintiff  may  apply  for  an  order  of 

to  accompany  the  summons,  in  the  form  and  to  the  effect  specified 
next  section.     If  such  an  order  is  granted,  the  proceedings  in  th« 
must  be  conducted  as  prescribed  in  this  article.    The  justices  of  the 
or  a  majority  of  them,  may,  from  time  to  time,  by  one  or  more  gen- 
rales,  attested  by  the  hands  of  the  justices  making  the  same,  aud 
with  the  clerk,  regulate  the  manner  in  which  an  application  for  «>\iq^ 
[•rder  may  be  made,  and  the  cases  in  which  an  underUkini^  m«k^  \)^  ^v«- 
mth.     l'9tiJ  ngalatioDa  are  so  established,  the  )ubI\o»  W  ^\i«ia  >^rA 


i  3173.  Tbe  order  ot  srnjat,  granted  aa  prescribed  in  tlie  lui 
must  reiguire  the  sheriff  to  urest  tbe  defeadnol,  and  to  bring  liiin  | 
befui'O  the  uinu'C,  st  iho  chambers  tljcniur  -,  or  if,  nhen  ba*  U  nm 
Bouii.,  is  not  in  aessiou  at  obumbcrs,  to  hold  him  to  bail,  in  »  sum 
in  tlia  ord<:r,  for  ilia  pcrBotml  attendaiioG  nt  the  opeuing  of  tllK  i 
Ilia  uf-x<,  day  tbereafter,  when  it  is  in  assaion  at  die  L'horol>ers  llien 
ordor  luuaC  also  direct  that  the  defeadant  be  Bumiaaiied  to  aiisirer 
plaint  in  the  action  furtbwilh.     Thereupon  tbe  smnnuuiE  miul  eo 

%  3179.  Tbe  BbeiiH,  upoa  arreating  the  defeudant,  b;  virtue  Of 
urjer,  must,  at  the  same  time,  serve  upou  him  the  summonii,  tn 
copy  ot  ihe  order  of  arrest,  and  of  the  piipers  upon  which  it  iM 
He  must  forthiritb  bring  ths  ileteudajit  before  the  uourt,  ut  tbe  c 
Liiureof,  if  tbe  court  is  then  iu  sessiuo  ut  chamberait  othenrise,  ui 
is  given,  as  preeiuil^  in  the  nest  section,  he  must  take  the  4e[a 
the  ju.il  of  the  city  and  coantr  of  New  York,  for  the  uonCna 
{iriaoaera  in  civil  causes.  The  keeper  thereof  must  confim  Ibti 
IberelD.  On  the  next  day  thereafter,  vhen  the  court  ia  in  wfaini  i 
bera,  the  sheriff  muet  take  tbcdtifundant  from  the  jail,  and  bring  bli 
tbe  court. 

§  31B0.  The  defendant  maf  gire  bail,  by  delivering  to  tlw  I 
nrittea  uudertukin!;  lo  the  plaintiff,  in  the  sum  specified  in  tht 
aiTesl,  eieouKd  by  one  or  rDore  sureties,  lo  the  effect  that  thu  di 
will  attend  in  poison  at  the  oponing  of  the  court,  at  the  chninbeM 
on  the  next  day  thereafter  when  it  ia  there  ia  seasioa:  or  ha  anj 
with  the  sheriff  llic  ?um  specified  in  tho  order  of  arrest.  In  atbul 
nheriff  must  forthwith  release  him  from  custody. 

g  3181.  Where  bail  is  given,  sa  preiicribed  in  the  last  section,  ife 
lakittg  Ihe  acknowledgment  of  the  undertaking,  moat,  if  tlw  ■ 
require.'^,  eiamine  under  oatb,  to  a  reasonable  extent,  the  pertHti^ 
to  heL'ome  bail,  concerDiug  ibeir  property  and  their  oircninacuBl 
defendnnt  may  give  bail,  or  make  the  deposit,  immeiJiuiely  upoa  Uj 
■t  any  hour  of  the  day  or  lugbt  i  and  he  must  hato  reasonable  nq 
to  seek  for  anil  to  procure  bail,  before  beiug  comuilted  to  jail.  1 
deposit  is  made,  the  money  deposited  must,  before  tbe  ezpIntioB 
nait  dfty  thereafter,  not  being  Sunday  or  a  public  holidaj,  be  |«d 
sheriff,  into  court,  Co  tbe  credit  of  tho  action,  as  prescribed  in  saMli 
thousand  one  hundred  and  sixty-four  of  this  act. 

^  31S2.  A.t  any  time  after  tbe  retam  of  the  aberiff,  and  befo 
judfrment,  a  justice  of  tbe  cavn  maji  admit  a  defendant  in  ini»laij} 
ot  allow  him  to  mitke  a  deposit  j  and  may  direct  his  release,  qpon  Ul 
bail  or  milking  tbe  deposit  accordin^y.  Tha  sum  to  be  defKUtW^ 
(um  specilied  in  the  undertaking  of  the  bail,  must  be  Used,  and  lb*l 
In  tbe  iinilortaklng  mual  be  approved,  by  the  justice  ;  <rbo  uwl  hi 
fled,  by  Ihcir  examination,  or  bj  other  proof,  reapei^Ling  their  l&fl 
The  ondertaklng  must  be  ID  the  effect  that  the  defendant  will,  M  4tl 
render  hiiuself  amenable  lo  any  mandato  which  may  be  isaued.  ta  •■ 
floul  jndgmeut  against  him  m  the  acUon.  Article  ft., 
ohtpter  icven  A  ol  ftis  V-\  ftp^Ww,  irtiaw  (nil  ts  giTen  «i 
or  tfaa  last  mMmm. 


1   fourttiat.jgljh 
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^  8183*  Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  ttie 
.  three  sections,  tho  defendant  must  remain  in  the  jail  by  virtue  of  the 
■r  of  arrest,  until  finui  judgment  in  the  action  ;  and,  if  the  judgment  is 
inat  the  defendant,  until  the  return  of  an  execution  against  property, 
■ed  tbereapon.  But  the  court  must  direct  him  to  be  brought  into  court, 
the  time  of  £he  trial ;  and  it  may,  in  its  discretion,  direct  him  to  be 
«ght  into  oourt  at  any  other  time.  In  either  case,  he  must  be  taken 
m  the  jail,  and  brought  into  court  accordingly. 

I  3184.  The  sheriff,  after  serving  the  summons  and  executing  the  order 
ttrest,  must  make  a  full  return  of .  his  proceedings  thereupon,  to  th-3 
art  at  chambers.  The  return  must  be  made  forthwith,  unless  the  cooit 
■ot  then  in  session  at  chumbers ;  in  which  case  it  must  be  made  immc- 
balj  after  the  opening  of  the  court,  on  tho  first  day  thereafter,  when  it  is 
■B  Jn  session.  If  the  defendant  has  given  bail,  the  undertaking  of  the 
\  must  be  returned,  to  be  delivered  to  the  plaintiff  when  the  court 
Urects. 

r  8186.  Unless  both  parties  sooner  appear,  the  court  must  wait  one 
IT  after  the  return ;  or,  if  the  defendant  has  given  bail,  one  hour  after 
joptoing  of  the  court.  As  soon  after  the  parties  appear,  or  after  the 
iration  of  the  hour,  as  the  business  upon  which  the  court  is  then  engaged 
Lfpennit,  the  court  must  take  up  the  cause.  If  the  plaintiff  does  not  then 
tear,  a  judgment  dismissing  the  complaint,  with  costs,  must  be  rendered. 
liie  defendant  does  not  then  attend  in  person,  the  plaintiff  must  then 
Ee  his  complaint,  and  the  defendant's  default  must  be  entered.  If  the 
^tiff  appears  and  the  defendant  attends  in  person,  the  pleadings  must 
iil  be  made,  and  issue  must  be  joined.  The  pleadings  may  be  oral  or 
(ten ;  if  they  are  oral,  the  clerk  must  enter  the  substance  thereof  in  the 
rates.  If  either  p^rty  desires  a  trial  by  a  jury,  he  must  demand  the 
M,  at  the  time  of  the  joinder  of  issue;  otherwise  the  issue  must  be  tried 
ittM  court,  without  a  jury. 

8186.  Where  a  trial  by  jury  is  duly  demanded,  the  court  at  chambers 
•direct  the  issue  to  be  tried,  at  a  trial  term,  upon  such  notice  as  it 
I.  proper,  or  without  notice ;  it  may  also  direct  that  the  action  have  a 
ice  upon  the  day  calendar,  either  generally  or  for  a  particular  day; 
ipay  give  such  direction  as  it  deems  proper,  with  respect  to  filing  a 
of  issue.  Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the 
tt  is  in  default,  the  evidence  must  then,  or  at  such  subsequent  time, 
ilV  at  chambers  or  at  a  trial  term  or  special  term,  as  the  court  at  cham- 
fti  appoints,  be  given ;  and  thereupon  final  judgment  must  be  rendt;red. 
H  the  issue  must  be  appointed  to  be  tried,  within  six  days  after  the 
iider  thereof,  unless  both  parties  assent  to  a  longer  time;  or  a  trial  by 
jl  u  demanded,  and  there  is  no  term  of  the  court,  at  which  it  can  be  had, 
fan  that  time.  The  trial  cannot  be  adjourned,  without  the  consent  o( 
il  parties,  beyond  three  calendar  months  from  the  joinder  of  issue. 

I  3187.  This  article  does  not  prevent  the  plaintiff  from  commencing,  and 
baoting  in  the  ordinary  manner,  an  action,  for  a  cause  specified  in  sub- 
mkm  second  of  section  three  hundred  and  seventeen  of  this  act. 

^A  ARTICLE  FOURTH. 

ArVKALS  TO  AND  FROM  THE  GkNERAL  TeRM  OF  THE  CoURT. 

.  Appeal  to  general  term,  from  a       $  8190.  Time   to  appeal    from   order  < 
judgment.  proceediufti?  Wvct^ayovi. 

Id.;  trom  an  order.  4101.  Appeal   fn)v»   veA^vti^X   X.«.m.  >f» 


Iiaiuaie* 


how    flnfoTced.      Id.;  M 


I  WIW.  Id.;  pfocaediDgs  tegiilaled. 
Sin.  Id.;  witblo  wGat   time  ;  wberE 

beard.  |  BIBS.  Id.;  appnl  a«relitmi  »  i 

,:  determination  npoii  «ii|)(=ii.  of  appo«l«. 

1^-3188.  in  appeal,  to  the  gfiiei'al  term  of  the  oouit,  miy  be  tikco  I 
nal  judgmoDt  readered  tbereiu,  iu  a  caso  whora  nn  appeid  may  be  U 
„  jbe  general  lerm  of  the  mpreme  court,  from  a  Gaul  judgmeDl  reuil 
therein,  oa  prescribed  in  eeiniaa  one  thousand  three  hundred  and  foct] 
of  this  act. 

g  3189.  An  appeal,  to  the  general  tprm  of  the  court,  may  also  be  ti 
from  an  interlocuuiry  judf;menl  renilcrCi).  or  an  order  made,  ■!  l  ip 
term  or  a  trial  term  thereol',  or  dq  order  made  b;  a  juatioa  tbera^  on 
canrt,  in  a  caae,  where  an  nppeiil  may  be  [alien  to  the  general  tem  of 
■npreme  conrt,  from  an  inteilocutory  jiidgiiifnt  rendered,  or  an  ordvn 
in  litie  manner,  aa  prescribed  in  Bectiuna  one  thousand  three  LundnA 
forty-Beven,  one  thousand  three  hundred  and  foity-eight,  and  one  Oum 
tbi'ee  hundred  and  forty-nine  of  Ihia  act, 

g  3190.  Ad  appeal,  autUorixed  by  the  1n.st  section,  most  ba  token  W 
len  days  after  seriice  of  a  copy  of  the  judgment  or  order  appealed  I 
and  a  vritten  notice  of  the  eatry  thereof.  In  etery  oth«r  respect,  I 
"  ■  snd  fourth  of  chapter  twelfth  of  thia  act,  apply  to  and  gorsn 
*  taken  as  preBcribe?d  in  either  of  the  lust  tno  sections. 
3191.  An  appeal  may  be  taken  by  the  court  of  common  pleu  toi 
and  county  of  New  York,  from  an  actual  deteriumiktion,  uadt  b} 
nuine  court  of  the  city  of  New  Tork,  at  i  general  term  thereof,  in  * 
of  the  following  cases : 

I.  Where  a  final  judgment  has  been  rendered,  upon  an  appeal  taki 
the  general  term. 

a.  Where  an  order  has  been  made,  granting  a  new  trial.  But  an  a| 
cannot  be  taken,  from  an  order  grunting  a  new  trial,  upon  a  chsc  ur  tt 
tiona,  unless  the  notiL-e  of  uppeal  contains  an  aseeut,  on  tbe  pari  ol 
appellant,  that  if  the  order  ia  affirmed,  judgment  abeolute  may  be  teti 
■gninat  the  appellant. 

3.  [omW  1882.1  Where  an  order  has  been  mado  which  grants.  ra( 
continuee,  or  modifies  a  proTisional  remedy;  or,  where  it  inrolrw  I 
pan  of  the  merits,  or  where  it  affects  a  subsiaDtiaJ  right,  or  wljere.  'vai 
it  determines  the  action  and  prevents  a  judgment  from  which  on  a) 
might  be  tiiken. 

1^  3192.  Titles  first  and  third  of  chapter  ticelfth  of  this  act  apply  ti 
eovern  an  appeal,  taken  ae  prescribed  ta  the  last  section,  except  at  0 
I  eipreESly  prescribed  in  the  next  two  sections. 

_  3193.  An  appeal,  authorized  by  the  last  section,  mast  be  takeu  ■ 
iwent}'  ilnTs  after  service  of  a  copy  of  the  judgment  or  order  appealed  I 
and  n  written  notice  of  the  entry  hereof.  The  appeal  muat  be  beud 
general  term  of  the  appellate  court. 

g  3194.  The  judgment  or  order  of  the  appellate  court  must  be  red 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an  appeali 
an  order  granting  a  new  trial,  on  a  case  or  eiceptiona,  if  tbe  ^ppi 
court  determines  that  no  error  was  committed  in  granting  the  lie*  a 
must  render  judgtueot  absolute  upon  the  right  of  tbe  appellantj  MmIJI 
upon  an  OMeasment  oE  damagcit,  at  cnj  other  proceeding,  raKofa'^ 
dar  tho  Judgment  eftaolori,  niKs  \ie'  "  '-  '^ '   - 


«r" 
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'3196.  Upon  an  appeal  to  the  couit  of  appeals,  the  notice  of  appeal  and         / 
ertaking  must  be  filed  with  the  clerk  of  the  marine  court,  who  must 
uismit  the  necessary  papers  to  the  court  of  appeals ;  and  the  judgment 
'.order  of  the  court  of  appeals  must  be  remitted  to  and  enforced  by  the 
livineooart 

TITLE  II. 

%t  mo^or'f  wwri  of  the  city  of  Hvdsan,  and  the  recorder* 8  courts  of  the 

cities  of  Uiica  and  Otwego, 

BI9S.  Civil  Jarifldlctlon  prescribed.  tions,  etc.,  so  transfiTred. 

B197.  Certain  pending  actions,   etc.,  %  8200.  ProccediDgo  in  cuhc  of  jodge'i^ 

transferred  to  sapremu  court.  disiibllity. 

Id.;  certain  papers,  etc.,  to  be  8201.  Services  of  sabpceuas. 

transmitted  to  county  clerk.  8202.  Effect  of  this  title  limited. 


Power  of  HQpreme  court,  in  ac- 

Ig  3196.  The  civil  jurisdiction  of  the  mayor's  court  of  the  city  of  Hud- 
B,  tfle  recorder's  court  of  the  city  of  IJtica,  and  the  recorder's  court  of 
e  city  of  Oswego,  extends  only  to  an  action  whereof  jurisdiction  is  ex- 
BBsIj  conferred  upon  the  court,  by  a  provision  of  a  statute  incorporating, 
,otherwi8e  specially  relating  to  the  government  of,  the  city  wherein  the 
RTt  is  located. 

§  3197.  Every  civil  action,  now  pending  in  either  of  those  courts,  other 
in  an  action  specified  in  the  last  section,  is  hereby  transferred  to  the 
preme  court;  and  the  subsequent  proceedings  therein,  before  and  after 
I  judgment,  must  be  the  same,  as  if  the  action  had  been  commenced  in 
I  supreme  court. 

(  3198.  All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
Ating  exclusively  to  civil  actions,  other  than  an  action  specified  in  the 
it  flection  but  one,  now  remaining  in  either  of  those  courts,  must  be  deliv- 
id  by  the  clerk  thereof,  or,  if  there  is  no  clerk,  by  the  judge  or  other 
loefr,  having  the  custody  thereof,  to  the  clerk  of  the  county  in  which  the 
Ik  is  located,  to  be  preserved  among  the  records  of  his  office.  The 
Mise  of  so  doing  is  a  county  charge. 

3199.  The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
judgment  heretofore   rendered  by  either  of  those  courts,  in  a  civil 

other  than  an  action  specified  in  section  three  thousand  one  hundred 
niuety-six  of  this  act,  with  like  power  and  effect,  as  the  court  in  which 
commenced  might  have  so  done,  if  this  act  had  not  been  passed. 

3200.  The  county  court  of  the  county  in  which  either  of  those  courts 
kted,  may,  by  an  order,  remove  to  itself  an  action  of  which  either  of 

ocmrts  has  jurisdiction,  as  prescribed  in  section  three  thousand  one 

and  ninety-six  of  this  act,  upon  proof,  by  affidavit,  that  tlie  judge 

\t  is,  for  any  cause,  incapable  of  acting,  either  generally  or  in  the  par 

action.     Sections  844,  845,  and  846  of  this  act  apply  to  such  an 

of  removal,  and  to  the  proceedings  subsequent  thereto.     The  proceed- 

nbsequent  to  the  order  are  the  same,  as  in  an  action  brought  in  the 

court,  except  that  costs  must  be  awarded,  as  if   the  action  had 

in  the  court  from  which  it  was  removed. 

8201.  A  subpoena,  issued  out  of  either  of  those  courts,  may  be  served 

a  witness,  at  any  place  within  the  State.     A  warrant  to  apprehend  a 

for  a  failure  to  obey  such  a  subpoena,  may  be  directed  to  the 

«f  tha  coonty  where  the  court  is  located,  and  executed  by  him  within 

vmsktj  of  the  State.    The  sheriff  is  subject  to  the  same  U&bllvt^^  1q>x  ^ 

to  ierra  or  retam  it,  mb  if  it  was  issued  out  ot  ibe  vnpY^TGA  Q^>u\. 


ClTf  COCltT  OF  TOSl 


§3303.  This  titled' 
a  juiige.  or  ii|jiiii  the  jui 


{  !S6S.  JnrlKtlcMuu  f 


ol  nSect  an;  proTwioa  ol  law  csBttm't 
ut  eittivr  of  UiDse  courts,  juri^icciwi, 
aught  in  aaotlicr  uuurt,  oi-  iu  a  ^apecuil  pl< 

TITLE  UI. 
/ritg  cottrl  of  FbnXvrt. 
ions.  I  asoa.  TUB  title  > 


a  3203.  The  juriadiolian  of  Oie  citj  court  of  Yuiikuis  eiteiub 
fotlowiug  vivil  uDtioQS  only  : 

1.  An  BctioD  agoiust  a  uutnral  person,  or  sgutist  a  foreign  iff  Al 
corporalloa,  nhereln  the  complaint  demuncia  jadgment  for  a  aum  of 
oul;,  or  to  recover  one  or  more  cliattela,  irilti  oc  without  damagMfa 
taking,  witLhuidias,  or  deteation  lliereof.  t 

2.  An  uctiou  to  foredoGe  or  enforce  a  lieo,  upon  real  propeit)' 
ult.v  of  Yonkera,  created,  oa  preacribi^d  b;  Btatate,  iu  favor  of  a  pv* 
hna  performed  labor,  or  furnished  laatcriala  to  bo  used,  in  erectiog, 
iDg,  or  repairing  a  building,  building  lot,  or  nppurteiisiice  thereto,  mi 
fences,  sirlenallia,  pnTiug,  nella.  rouncaina,  flsbponda,  oruBmental  ui 
treea,  and  ever;  other  improvement  to  a  bnilding  or  building  lot. 

S.  An  action  to  foredoee  or  enforce  a  Ren,  for  a  Bam  not 
ooe  thonaand  dotlacs,  eicltuire  of  inlerest,  npon  one  or  mora  do 
g  3204.   [am-dlmj    The  ]ijrlsd[ctl' 


_. n  the  couiplnmli  ili'moDda  Jiul»mimt  tot  a*n<( 

onlj,  IbOBumror  wjilchjudi^mentiarenileroa  in  favor  of  Oib  plainBlfMi 

ceed  one  tttouBUid  dollars ;  i^XcIubIvd  of  iGterest  and  ci 

where  it  IE  broaght  upon  a  bona  or  DudurtskfOK  given  In  saaciioBntM 

CeedlDg  In  the  eune  court,  or  before  UiB  eilj  Judge.    Where  the  aOliiall 

apon  a  band  or  utlier  contract,  tbe  Judgment  miut  bu  for  ibe  n 

without  regard  to  a  penalt  J  therein  contained  ^  And  wberi     ^ 

In  iuBtollusnla,  aaccceslve  actions  moj  bu  brougbt  for  t 


St  juiiedicQon  of 
trator  in  hia  reproeontaUve  capiullT. 
'    ""• '  •- jnriadlctit 


.  roBidos  in  the  etty  of  Tonlcer 
nf  that  city;  nr  a  warrant  of  a 

is  biDUghl 


of  any  action,  nnlura  o 


cere  or  boards  of  t  ...        _..__ 

and  subsequent  prowudlngs  lakou  In  i 
imeatflherclnrelatingt-"  "'"--''—  "-  =■ 


§  3205.  The  hmiiinon«,  in  an  action  brou^t  in  the  court, 
at  unv  pUu:e  mthiu  itiu  couulj  of  Westchester,  but  nut  elsi;* 

§  3206.  Thia  title  doea  Dot  nffeat  any  piYivislon  of  Uw,  oc...  _ ._ 
the  Miurt,  or  upon  the  city  judge  of  Yonltera,  Juriadiction,  pofin,  M 
Ity,  in  a  apecial  praceeditig;  or  conferring  upon  the  Hty  jUdMSf 
PQiTBr  or  authoiiCy,  in  an  action  brought  in  anotber  o 
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TITLE  IV. 

Iriei  eoiurts  of  the  city  of  New  York^  and  the  Jtuiieti*  eaurtt  of  tkt 

cities  of  Albany  and  Troy. 

1.  ProviBionB  generally  applicable  to  all  the  coarte  epecefied  in  this  title. 
8.  Provijsions  excla«ively  applicable  to  the  diBtrict  couits  of  tiie  city  of 

New  York. 
J.  ProTisionB  ezclnsively  applicable  to  the  Janticee*  courts  of  Albany  and 

Troy. 

ARTICLE  FIRST. 

nm   QSNDULLT  APPLICABLK  TO  ALL  THl  COUBTS   SPEOIFIKD   IM   THll 

Title. 

■nriees  of  complaint  with  Bnm-  taohment ;  reqaieition  to  re- 

'aioiiB;     proceedings    there-  plevy. 

mpon.  %  8211.  The  laMt  eection  qualified. 

L:  and  proof  of  service.  8212.  I'roceedings  where  title  to  real 

kcnon  to  be    commenced   by  prc^erty  is  in  question. 

■enice  of  summons.  8213.  Appeals. 

^der  of  arrest ;  warrant  of  a^  3214.  Effect  of  this  act,  upon  Juris- 
diction and  proceedings. 

17-  Section  8126  of  this  act  applies  to  an  action  to  recover  upon  ot 
igil  of  a  contract,  express  or  implied,  brought  in  a  district  court  of 
of  Kew  York,  in  the  justices'  court  of  the  city  of  Albany,  or  in  th« 
ooart  of  the  city  of  Troy. 

10.  In  «n  action  brought  in  either  of  those  courts,  the  summons, 
i  proper  case,  a  copy  of  the  complaint,  may  be  served  by  any  pcr- 
■  party  to  the  action ;  except  that,  where  the  action  is  brought  in  a 
MMirt  of  the  city  of  New  York,  a  person,  other  than  a  constable  or 
■I,  serTing  the  same,  must  be  first  empowered  to  do  so,  either  by 
oe,  or  by  the  attorney  to  the  corporation,  as  now  prescriljod  by  law. 
!  service  thereof,  by  8uch  a  person,  must  be  made  by  hi^^  affidavit ; 
nBt  state  the  particular  place,  time,  and  manner  of  service,  and  that 
at  knew  the  person  so  served,  to  be  the  person  mentioned  and 
i  in  the  summons,  as  defendant  therein. 

19.  An  action,  brought  in  either  of  those  courts,  at  any  time  after 
Iter  takes  effect,  must  be  commenced  by  the  voluntary  appearance 
irfnder  of  issue  by,  the  parties,  or  by  the  service  of  a  summons. 

Ol  [anCd  1884.]  Articles  third,  fourth  and  fifth  of  title  second  of 
sineteen  of  this  act  apply  to  an  action  brought  in  either  of  those 
scept  as  otherwise  prescribed  in  the  next  section.  And  except, 
i  where  the  warrant  of  attachment,  or  requisition  to  replevy,  is 
it  of  a  district  court  of  the  city  of  New  York,  against  a  nou-resi- 
endant,  the  said  warrant,  or  requisition,  must  require  the  martthai 
I  or  replevy  the  property,  on  or  before  a  day  liierein  specified,  which 
not  less  than  two  nor  more  than  four  days  before  the  return  day  of 


LI.  The  provisions  of  the  last  section  are  subject  to  the  following 

itions: 

>thing  contained  in  either  of  the  articles,  so  made  appUc&bV^^  ^^^Xvcbl 

(dsr  of  arrest,  in  an  mction  brought  in  a  district  court  ol  \.\i«  caX^ 
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I 


T  atTectB  Bsy  proviBion  ot  thii  title,  relntlng  ti 

f  llie  viiurtB  epn^iEcd  io  Ms  tide. 
a.  An  oriier  of  arrest,  in  ua  uutioa  brougltt  in  the  juaticu' CSim « 
Albanv,  or  tlio  juKticea'  court  of  Troj,  or  n  wiiri'unt  of  aluchoaiil, «r i 
requieilion  10  repleiy,  iu  ellher  ot  Ihofle  conrt«,  or  in  a  ilialrict  court  sf  i 
city  of  New  York,  muet  be  griinied  b;,  und  directed  to.  and  eiMultd  tt 
the  offii^ei' empovaied,  b;  the  GUtutes  remEiining  in  force  after  tUaob  ' 
tuken  c^ect,  to  gr&nt  or  execute,  as  the  case  requires,  in  ttie  uiiucw 
wananC  to  arrest,  a  warmnt  of  attachmsnt,  or  a  requisitioa  in  an  iBli 
KDOver  a  ohattel 

3.  The  Dmnner  of  applying  for,  grajiting,  sad  eiecuting  an  ordar  oruns 
a  warmnt  of  nttaclimeni,  or  a  i-equJBilion  to  replevy,  and  tbe  ptMndil 
thereupon,  and  oiih  reepeut  tlierelo,  na  presorilied  in  the  anjclea  mm 
applicable,  are  subject  to  the  statittea,  remniiihig  anrepealed  arierttiisctl 
ler  takes  effect,  Bpedally  applicable  to  Ihose  courts,  or  to  eitlier  tr  ujl 
them,  prescribing  tbe  dutieB  of  the  justices,  or  of  ibe  cierlu  ItiMli 
or   regulBling   the  mode   ot  transncting  busitiesa   in   a  '      ' " 


];ttl 


^  3212.  Seetiooa  SSel  to  29SB  of  this  act,  both  iacluHiTe,  appl;  tt 
:iOD.  brought  in  either  of  those  courts  ;  except  th^t,  wbere  the  UlAl 
brought  in  a  district  court  of  the  city  of  New-Yort,  the  surety  npM  I 


_  defendont'a  undertaking  is  ILible,  in  the  case  specified 

^L  sand  nine  hundred  and  fifty-tvo,  to  any  amount,  for  which  judg 

H  baTB  been  rendered  by  tbs  dialriot  court.  If  the  auswer  and  unde 

^m     ^^ot  been  deiiTcred. 

^tf  5      §  3213.  [am'd  1663.]  An  appeal  from  a  judgment  rendered 

•       court  of  the  city  of  New  Yorlt  may  be  takeii  1o  the  eoun  of  c© 

for  the  city  and  county  of  New  Toi'k  In  the  caaea  and  ia  the  i 

geribed  ia  erliclee  first  and  seuotid  of  title  eigbt  of  chapter  ni 

this  act.    The  appellate  court  nniy  reverse,  afflnn  or  modify  the  ,   _ 

I  appealed  from,  and  where  a  jitdgment  in  reversed,  may  order  a  iu> 
in  tbe  district  court.  Where  a  judgment  is  modified,  or  where  aal* 
is  ordered,  coats  shall  be  in  tbe  discretion  of  the  appellate 
I  from  the  jodgmeot  rendered  in  tha  justice's  court  of  the  city  of  Alb 
'  the  justice's  court  of  the  city  ot  Troy,  inav  be  taken  in  a  case  ■! 
appeal  may  be  taken  to  n  county  court  from  a  judgment  rendend  bji 
tice  of  tbe  peace  as  proscribed  by  title  eight  of  that  chapter,  and  In  r' 
cose.  SUL-h  an  appeal  must  be  taken  to  the  county  court  of  tfal 
wherein  the  court  is  located. 


I 


g  3214.  Except  as  (itherwise  specialty  prescribed  in  this  til)*,lbhfl 
does  not  affect  any  elAttitory  provision  remaining  unrepealed  sfM  ff 
chapter  takes  effect,  celHiing  to  the  junsdiction  and  powers  of  Mi 
those  courts;  tbe  appointmeat,  quslilioBtion,   tenure  of  olflcg,  pAM 
duties  of  the  justices,  or  of  the  olerk,  or  any  other  ntllcer  Lboi«i>t|0 
proceedings  therein ;  except  ibai  a  proriaioo  of  tbia  or  any  other  0 
whereby  a  proceeding  in  an  action,  brought  in  either  of  iboM  snHijV 
Hpecial  proceeding,  brought  therein,  or  before  A  justii^  thsteo^IlM^ 
lated,  Hither  expressly,  oi'  by  reterenco  to  another  provii '         ' '       '   " 
cecdirig,  id  an  action  or  a  special  proceeding  before  ajtl 
daemed  to  refer  lo  the  corresponding  proceeding,  ia  pi 
ninrtccniho'f  tbia  act 
» 
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ARTICLE  SECOND. 

us   KX0LU8ITKLT   APPUCABLB  TO   THK   DISTRICT  CoURTS  OF  THI  CiTt 

OV  NlW-YORK. 

jisdictioii  tai  civil  actions.  %  8320.  Docketing  JadgmenUi ;   execa- 

onoYal  of  certain  actions  into  tion  thereapon. 

common  pleas.  2221.  Enforcement  of  certain  Jadsr- 

hen  order  of  arrest  may  be  ments   in   favor  of   worlcing 

granted.  women. 

oceedings  thereapon.  8228.  Costs    in    action    by    working 

iqnisites  of  certain  nndertak-  woman. 

ings. 

5.  Each  district  court  of  the  citj  of  New- York  has  jurisdiotion  of 
wing  civil  actions : 

action,  of  which  a  justice  of  the  peace  has  jurisdiction,  as  pre- 
n  sections  1787,  2861,  2862,  and  2863  of  this  act,  including  an 
ainst  a  domestic  corporation,  or  against  a  foreign  corporation  hav- 
Bice  in  the  city  of  New- York,  where  the  sum  claimed,  or  the  value 
lattel,  or  of  all  the  chattels  claimed,  as  stated  in  the  complaint, 
exceed  two  hundred  and  fifty  dollars;  except  that  subdivision 
lection  two  thousand  eight  hundred  and  sixty-two,  and  subdivis- 
and  fourth  of  section  two  thousand  eight  hundred  and  sixty-three 
)t  do  not  apply  to  an  action  brought  in  either  of  those  courts, 
action  to  recover  a  penalty,  given  by  the  charter  of  the  city  of 
k,  or  any  by-law  or  ordinance  of  the  common  council  of  that  city, 
>ver  a  penalty  given  by  a  statute  of  the  State ;  where  all  the  penal- 
xsover  which  the  action  is  brought,  do  not  exceed  two  hundred  and 
in. 

action  in  behalf  of  the  people  of  the  State,  brought  by  the  direc- 
le  commissioners  of  public  charities  and  correction  of  the  city  of 
k,  or  of  an  overseer  of  the  poor,  upon  a  bastardy  or  abandonment 
a  case  where  it  is  prescribed,  by  a  special  statutory  provision,  that 
tction  can  be  maintained  in  a  district  court, 
action  upon  the  bond  of  a  marshal  of  that  city,  in  a  case  where  it 
bed,  by  a  special  statutory  provision,  that  such  an  action  can  be 
Bd  in  a  district  court. 

r  of  those  courts  has  jurisdiction  of  any  civil  action,  except,  as 
d  in  this  section.  v 

5.  In  an  action,  specified  in  subdivision  first  or  second  of  the  lait 
fhere  the  damages  claimed,  or  the  value  of  the  chattel,  or  of  all 
•Is  claimed,  as  stated  in  the  complaint,  exceeds  one  hundred  dol- 
defendant  may,  after  issue  is  joined,  and  before  an  adjournment 
granted  upon  his  application,  apply  to  the  justice  of  the  court  in 
e  action  is  brought,  for  an  order  removing  the  action  into  the  court 
on  pleas  for  the  city  and  county  of  New  York.  Such  an  ord^r 
granted,  upon  the  defendant's  filing  with  the  clerk  an  undertaking, 
fixed  by  the  justice,  not  exceeding  twice  the  amount  of  the  dam- 
ned, or  twice  the  value  of  the  chattel,  or  of  all  the  chattels  claimed, 
in  the  complaint,  with  one  or  more  sureties,  to  the  effect,  that  the 
%  will  pay  to  the  plaintiff  the  amount  of  any  judgment,  that  may 
$red  against  him  in  the  court  of  common  pleas,  in .  the  action  so 
From  the  time  of  the  granting  of  the  order,  the  court  of  common 
I  cognizance  of  the  action ;  and  the  clerk  of  the  district  court  must 
1  deliver  to  the  clerk  ef  the  Mttrl  of  oomMoii  ^\«aA^  t^  ^t^oawk^ 
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pteadJQgB,  HUil  ullier  papers  iu  (lie  notlnn,  a 
BiitricK,   anii   iirrterB   lelmiui;   tliereto  i  wliich  i 
rMonled,  us  Che  ouw  requires,  in  the  laitei's  oHiue. 

g  3317.  in  order  to  wrest  iLe  dafendiuit  must  or  niiij'  he  KPanlad,  ill ; 
BCtidD  bniuglit  in  eillier  of  liiiif^o  oourU,  is  on;  case  wUcre  a  wamnl 
srrest  must  or  mil;  lie  issued  in  such  an  action,  as  preecribed  in  tlissli 
utefl  remnining  unrepealad  after  thia  chapter  tukea  effect.  Suoh  >  mm 
nhall  nut  hereafter  ho  issued, 

g  3218>  Ad  order  of  arrest  must  direct  that  the  summons  accompujiH 
It  be  made  returnable,  immediutelji  upon  the  arrei^t  uf  (he  defeuiluil ;  tgd 
it  must  spedfv  a  earn,  in  which  the  defendaat  mnj  be  let  to  bail.  SMiwl 
31TS  to  Slfil,  botli  inclusive,  seclion  3182,  except  tlie  last  sentenoe  ItWMlI, 
and  section  31SS  of  (his  act,  applj  tu  aa  order  oC  arrest,  fouled  id  u 
action  in  either  of  (hose  oourts ;  and  to  the  proceedings  upou,  and  re'  "  ~ 
to,  tiM  exeontion  thereof.  In  uU  otber  respects,  tbe  statutur;  proi 
remaining  nnrepealed  after  this  chapter  takea  eject,  which  applj  U. 
regulate  the  applioation  for  a  warrant  to  Sirresl  a  defendant,  the  griiniiig 
and  eieouljun  thereof,  and  the  pruoeedings subdequent  thereto,  appl;  touid 
regalaK  the  appUeution  for  an  order  of  arrest,  (he  griui(iug  and  ei  "'" 
(liereof,  and  the  proceedingB  auhse(|uent  thereto. 

g  3219.  Tbe  sum  apec-iSed  iu  nn  undertaking,  given  to  procure  a 
of  attachment,  must  be  at  leiisl  twiue  tiie  amount  of  tbe  plaintiff's  denuuvl 
as  stated  in  tbe  varrant.  Where  sucb  on  undertaking,  or  aa  underukllj 
given  to  procure  an  order  of  arrest,  is  executed  bj  the  pl^nliff  without  inr 
surety,  the  plaiutiS  mual  state,  in  the  affidavit  of  justification  annexed  to  (lit 
undertaking,  ID  addition  to  the  other  matters  required  bj  tair,  thatiieilt 
resident  of,  aad  a  botischoider  within,  the  citj  of  New  Yorli,  apeeifjing  (IM 
street  and  the  number,  or  other  aufiiL'ient  identifleation,  of  the  huilifliij 
where  he  resides, 

§  3290.  Sections  three  thousand  and  serenleen  to  three  tliousanU  aM 
li*eaty-two  of  tliis  act,  both  inoluBire.  apply  to  a  jadgmeiit  rendned  )■ 
either  of  those  courts,  and  lo  the  proceedings  aubsequent  tiiereco,  eld  b 
the  action  wherein  it  was  rendered  ;  except  that  (he  tranacript,  Gled  is  " 

office  of  the  counti  clerk,  must  be  furnished  bj  the  clerk  ut  the  it. 

eourt;  that  a  judgment,  the  transcript  of  which  ban  beeu  so  Ul^k 
deemed  (o  be  a  judgment  of  the  court  of  common  pleas  for  tbe  «i^  at 
count;  of  New  York ;  and  that  an  execution,  upon  a  judgment  so  docioal 
may  be  issued,  at  tbe  option  of  tbe  judgment  creditor,  either  by  the  mot 
clerk,  directed  to  the  slierifl,  or  by  the  ulerk  of  the  district  court,  ilIneiM 
to  a  marshal.  In  the  Litter  case,  it  must  be  iu  the  same  form,  (nd  B* 
uuted  in  tbe  same  manner,  as  if  the  judgment  was  not  so  doclteted, 

g  3331.  In  aa  action,  brotighl  in  either  of  Chose  courts,  by  a  femilt,  U 
reuorer  for  Berricea  performed  hy  her,  if  the  plaintiff  rei:ove'ra  a  jiiiljiiwi 
for  a  sum  not  exceeding  fifty  dollars,  exclusive  of  costa,  no  propaitj  of  it*  I 
defendant  is  exempt  fiani  levy  and  salu,  by  virtue  of  an  execution  sf  ■"" 
'       a  retamed  • 
I  of  the  plii 
B  person  of  the  defendant,  fnr  the  m 
maining  iini^ollected.     A  defendant,  arrested  by  virtue  of  an  eieoiltki- 
iuued  against  bis  person,  mast  be  actually  coniSaed  in  the  jail,  and  il  M'  I 
snElCJed  Co  the  liberties  thereof;  but  he  ausc  ba  diwhii'geil,  afler  b) '  ' 
been  m  nwdned  fitlee*  Aaja.     kItAt  Va  A\wiAM^e,  u 
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his  person  cannot  be  issued  upon  the  judgment,  but  the  judgment  creditoi 
may  enforce  the  judgment  against  property,  as  if  the  execution,  from  which 
the  judgment  debtor  is  discharged,  had  been  returned  without  Iiis  being 
taken. 

§  3222.  Section  three  thousand  one  hundred  and  thirty-one  of  this  act 
applies  to  an  action  thereip  specified,  brought  in  a  district  court  of  the  city 
of  New  York ;  and  costs  must  be  allowed  in  such  an  action,  as  prescribed 
in  that  section,  in  addition  to  the  costs  allowed  in  a  district  court,  by  tli« 
statutory  proTisions  remaining  in  force  after  this  chapter  takes  effect. 

ARTICLE  THIRD. 

PbOTISIONS   EZOLUaiYIBLT   APPLICABLE  TO  THE   JuSTICES'  CoUBTS  OP  AlBANT 

AND  Troy. 

I  8228.  Jarisdictions  in  civil  actions.  $  3225.  Docketing  jadgments  ;   execa- 

8S24.  Id.^  upon  judgment  by  confes-  Uon  thereupon, 

sion. 

§  3223.  Tlie  justices'  court  of  the  city  of  Albany,  and  the  justices'  cour' 
of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city  where  the  court 
id  located,  of  an  action,  of  which  a  justice  of  the  peace  has  jurisdiction,  ai 
prescribed  in  sections  one  thousand  seven  hundred  and  thirty-seven,  two 
thousand  eight  hundred  and  sixty-one,  two  thousand  eight  hundred  and 
sixty-two,  and  two  thousand  eight  hundred  and  sixty-three  of  this  act ;  and 
also  of  an  action  to  recover  a  penalty,  given  by  the  charter,  or  a  by-law  or 
an  ordinance  of  the  common  council  of  that  city,  where  the  plaintiff 
demands  judgment  for  a  sum,  not  exceeding  two  hundred  dollars.  Neithei 
of  those  courts  has  jurisdiction  of  any  other  civil  action ;  but  this  sectiou 
does  not  affect  the  jurisdiction  conferred,  by  the  statutory  provisions 
remaining  in  force  after  this  chapter  takes  effect,  upon  either  of  those 
courts,  in  a  special  proceeding. 

§  3224.  The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defendant,  ai 
pfescribed  in  title  sixth  of  chapter  nineteenth  of  this  act,  where  the  sum 
eonfesaed  does  not  exceed  five  hundred  dollars.  j 

§  3225.  The  provisions  of  sections  three  thousand  and  seventeen  to 
three  thousand  and  twenty-two  of  this  act,  both  inclusive,  apply  to  a  judg-A  i 
ment  rendered  in  either  of  those  courts,  and  to  the  proceedings  subsequent 
thereto,  and  in  the  action  wherein  the  judgment  was  rendered ;  except  that 
the  transcript,  filed  in  the  clerk's  office  of  the  county  wherein  the  court  is 
located,  must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judg- 
flient  was  rendered. 

TITLE  V. 

77u  municipal  court  of  the  city  of  Rochetter. 

4  M28.  ProvlBicns  of  chapter  19  gener-       %  dSS7.  JoriBdiction    in   actionB    upon 
ally  applicable  to  the  ceart  contract, 

and  Judges. 

%  3226.  The  provisions  of  chapter  nineteenth  of  this  act,  excluding  titles 
tenth  and  eleventh  thereof,  apply  to  the  municipal  court  of  the  city  of 
Hochester,  and  to  the  judges  thereof;  except  so  far  as  they  are  inconsistent 
Trith  the  next  section,  or  with  any  other  special  provision  of  statute,  remain- 
ing unrepealed  after  this  chapter  takes  effect.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court ;  each  judge  thereof  is  deemed 
a  justice  ef  the  peace :  and  the  city  of  Rochester  is  deemed  %.  Vi'w^v  <A. 
Vonroe  sounty. 


3  3227.  [mi'il  iasl.|  The  niuniuipsl  ooort  o(  the"  city  of  HocbMWr 
luiliidiulioa  of  an  autioil  to  recover  dnmn^  upon  or  fnt  u  breach  ol  o»- 
tract,  BipreBS  or  implied,  other  Ibaa  a  promise  to  marry,  nben  Uh  tm 
cluimed  does  not  exceed  five  buodred  dollars. 

CHAPTER  XXI. 
COSTS   AND  FEE& 
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TITLE  I, 
arding  and  enforcing  paymml  of  cvtU. 
•}  re.^atlaiii  rexp'!ctint{  .he  nirnrdlng  of  cosla 


ARTICLE  FIRST. 


GswiiiAi.  RKantiTioNB 
L  When  plaintiff  enatled  to 


t.  When    dfle 


ant    entitled    I 


).  When  CO 


.    Rnlo  u 

e  rtcrmdSDls. 
■B  dlMredonarj. 
xai.  uam,  wiiert  Hcvora]  actloneare 
bronghi  on  lunie  Instrument, 

am.  InlerloCDtory  coelH  upon   leme 
sn.  Id.;  how  collected, 
g  3228.  Tlie  plaintiS  ie 
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S3U.  CoBtB,  nbera   there  U»  RtMI 
32SSl  M.:    urter  dlecn'iiUDiua 
SE3G.  Coiite  ,,!  a  DioUon. 


jud 

esat.  Id.:  c 

3»0.  Id.;  1 


1  special  ptDCieili[. 


mrse,  iipoD  tbe  ntdv 
nl  a  final  judgment  [u  his  favor,  in  either  of  tbe  following  actional 

1.  An  aolion,  irinble  by  a  jury,  to  recover  reul  property,  or  an  iaUM 
reiil  propei'ty;  or  in  wbich  a  olaim  of  title  to  real  property  aiiaai  npMll 
plendiagB,  or  is  certified  to  have  come  in  qneation  upon  tbe  trial. 

S.  An  atition  to  recover  a  chattel.     But  if  the  lalae  of  the  cbaUfl,  W 
all  the  obattels,  recovered  by  ibe  plaintiff,  as  Gied,  together  with  Lh 
ages,  if  any,  awarded  lo  hiln,  in  lesa  than  fifty   dollara,  the  BmauU 
coE^ts  cannot  exceed  tbe  amouaC  of  the  value  and  the  damages. 

8.  An  action  apeuifled  in  subdivision  Q rat,  third,  fourth,  or  BflholiM 

in  two  thousand  eight  hundred  and  sixty-tbree  of  this  act.     But  if,  n  ■ 

tion  to  recover  damages  for  en  eesautt,  battery,  false  impdHiiuDHti  !■ 
(lander,  oriminal  converMtion,  eedactlon,  or  loalioioiis  proeecatimi,  P 
plaintiff  recovers  lesa  than  fifty  dollars  damages,  tbe  amount  of  htl  ol' 
cannot  eiceed  the  damages. 

4.  All  action,  other  tban  one  of  (bose  specified  in  the  foregoing  )■ 
^>Ms  of  this  section,  in  which  the  complaint  demindB  jiidgmenl  for  • 
of  money  only.  But  tlie  plaintiff  is  not  entitled  to  costs,  under  lllll  1^ 
iliviBion,  unless  be  recovers  the  sum  of  fifty  dollars  oi 

§  3329.  Tb«  defendant,  is  entitled  to  co^ts,  of  course,  upon  thsn 
3f  final  judgment,  In  ■A«ot\oua9*cnbB&\D>.'&tt\i«.Mctiea,  nnle* 
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is  entitled  to  costs,  as  therein  prescribed.  But  where,  b  such  an  action 
linst  two  or  more  defendants,  the  plaintiff  is  entited  to  costs  against  one 
more,  -but  not  against  all  of  them,  none  of  the  defendants  are  entitled 
BOBts,  of  course.  Li  that  case,  cost  may  be  awarded,  in  the  discretion  of 
'  ooifrt,  to  any  defendant,  against  whom  the  plaintiff  is  not  entitled  t^ 
ts,  where  he  did  not  unite  in  an  answer,  and  was  not  united  in  interest, 
h  a  defendant,  against  whom  the  plaintiff  is  entitled  to  costs. 

L3230.  Except  as  prescribed  in  the  last  two  sections,  the  court  may, 
I  discretion,  award  costs  to  any  party,  upon  the  rendering  of  a  final 
l^ent. 

I  3231.  Where  two  or  more  actions  are  brought,  in  a  case  specified  in 
tion  four  hundred  and  fifty-four  of  this  act,  or  otherwise  for  the  same 
ite  of  action,  against  persons  who  might  have  been  joined  as  defendants 
one  action,  costs,  other  than  disbursements,  cannot  be  reooTered,  upon 
I  final  Judgment,  by  the  plaintiff,  in  more  than  one  action,  which  shall 
at  his  election.  But  this  prohibition  does  not  apply  to  a  case  where  the 
intiff  joins  as  defendants,  in  each  action  brought,  all  the  persons  liable, 
;  proTiously  sued,  who  can,  with  reasonable  diligence,  be  found  within 
I  State ;  or,  if  the  action  is  brought  in  a  superior  city  court,  or  the  marine 
irt  of  the  city  of  New  York,  or  a  county  court,  within  the  city  or  county, 
the  case  may  be,  where  the  court  is  located. 

S  3232.  Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
t  same  parties  to  the  same  action,  and  the  issue  of  fact  remains  undis- 
ted  of,  when  an  interlocutory  judgment  is  rendered  upon  the  issue  of  law ; 
»  interlocutory  judgment  may,  in  th#  discretion  of  the  court,  deny  costs 
either  party,  or  award  costs  to  the  prevailing  party,  either  abso- 
«ly,  or  to  abide  the  event  of  the  trial  of  the  i^ua  of  fact. 

^  3233.  Section  seven  hundred  an(l  seventy-nine  of  this  act  applies  to 
erlocutory  costs,  awarded  as  prescribed  in  the  last  section,  as  if  they 
re  costs  of  a  motion 

I  3234.  In  an  action  specified  in  section  three  thousand  two  hundred 
1  twenty-eight  of  this  act,  wherein  the  complaint  sets  forth  separately 
»  or  more  causes  of  action,  upon  which  issues  of  fact  are  joined,  if  the 
intiff  recovers  upon  one  or  more  of  the  issues,  and  the  defendant  upon 
>  oCher  or  others,  each  party  is  entitled  to  costs  against  the  adverse  party, 
«BS  it  is  certified  that  the  substantial  cause  of  action  was  the  same  upon 
'li  issue ;  in  which  case,  the  plaintiff  only  is  entitled  to  costs.  Costs,  to 
tdi  a  pittj  is  so  entitled,  must  be  included  in  the  final  judgment,  b} 
ling  them  to,  or  offsetting  them  against,  the  sum  awarded  to  the  pre- 
ling  party ;  or  otherwise,  as  the  case  requires.  But  this  section  does  not 
ttle  a  plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth  of  section 
oe  thousand  two  hundred  and  twenty-eight  of  this  act,  where  he  is  not 
ttled  to  costs,  as  prescribed  in  that  subSvision. 

I  3236.  Where  an  action,  brought  before  a  justice  of  the  peace,  or  in  a 
triot  court  of  the  city  of  New  York,  or  a  justices'  court  of  a  city,  hat 
>ii  discontinued,  as  prescribed  by  law,  upon  the  delivery  of  an  answer, 
kwing  that  title  to  real  property  will  come  in  question;  and  a  new  action, 
the  same  cause,  has  been  commenced  in  the  proper  court ;  the  party,  in 
CMie  favor  final  Judgment  is  rendered  In  the  new  action,  is  entitled  to 
la  except  that,  where  final  Judgment  is  rendered  therein,  in  favor  of  the 
«ndan^  upon  trial  of  an  issue  of  fact  the  plaintiff  is  entitled  to  oott^ 


I 
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udImb  it  it  certified,  that  tbe  title  to  real  properCj  oame  to  qaettlon  bi"^ 
irikl. 

g  3336.  Costs,  upon  a  motioa  to  aa  aotioa,  where  tba  costs  liieraol  ut 
not  Bpeciail;  regulated  in  ttiia  act,  or  upon  a  rafereDce  made  pnnauit  a 
aectionB  Bii  hucdced  and  tweni^r-three,  sii  hundred  and  twcDij-fout,' Mgitt 
hundred  and  twentf-seven,  or  one  (hoasaad  aod  fifteen  of  this  act,  mj  bt 
annrded,  either  absolutely  or  to  nbide  tlie  eTCQt  of  the  action,  or  of  Ikt 
relereace,  to  anj  pirtj  in  the  discretion  of  the  court  or  judge. 

g  3237.  The  foregoing  aectiona  of  tbia  article  do  not  affect  tbe  mcct*7. 
of  oosti  upon  an  appeal. 

g  3338.  Upon  an  appeal  From  the  final  judgment  in  an  aotlm,  Ik 
racovery  of  coala  ia  regulated  tie  foilons : 

1.  In  an  action  specified  in  section  three  thousand  two  hundred  at 
tnenly-eigbt  of  this  act,  the  reapondent  <a  entitled  to  coatd  npou  the  aSffr 
ance,  and  the  appellant  upon  the  reversal,  of  tbe  judgmertt  appealed  Ina; 
except  that,  where  a  new  trial  ia  directed,  coats  may  be  awarded  lo  illM 
part?,  absolutely  or  to  abide  tbe  event,  in  tbe  discretion  of  tbe  court. 

S.  In  erery  other  action,  and  also  where  the  final  judgment  oppealed  (nl 
is  affirmed  in  part,  and  reversed  in  part,  cosla  may  be  awarded  in  like  Bl»l 
ner,  in  the  discretion  of  tbe  court. 

§  3239.  Upon  an  appeal  from  an  interlocutory  jadgmem  or  an  ordi 
an  action,  coats  are  in  the  dieuretios  of  the  court,  and  may  be  awarded  t 
lately,  or  lo  abide  (he  event,  eicept  aa  follows ; 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or  refaaing  ■ 
trial,  and  the  decision  upon  tbe  appeal  refuses  a  new  trial,  tbe  r 
<a  entitled,  of  course,  to  tbe  costs  of  tbe  appeal, 

2,  Where  aa  appeal  ia  taken  from  an  order,  refuung  a  new  trial,  *uijlL 
appeal  is  also  taken  from  tbe  judgment  rendered  upon  the  trial,  H 
parly  ia  entitled  to  the  coala  of  the  appeal  from  the  order. 

g  3240.  [am'd  ISS),]  Coats  in  a  special  proceeding, institaled ■ 
of  record,  or  upon  an  appeal  in  a  special  proceeding,  taken  lo  ■ 
record,  where  the  costs  thereof  are  not  specially  regulated  Id  C  ~ 
be  awarded  to  any  party,  in  the  diacrelion  of  the  court,  at  the  n 
for  similar  services,  in  an  action  brought  in  the  same  court,  oi 
from  a  Judgment  taken  to  the  same  court,  and  in  like  n 


BaODLlTlOtlB 
I  tan.  Coati  ag 

tHS.  CoBta  where  aclioo  brought  b;  

people,  aa  relaCloa  of  private  WW.  Id.;  b;  or  ag^nat  ■ 

taa.  Id, :  for  liie  benefit  of  a  ovintj,  SMT.  Coats  b 


provision  of  Inw,  and  the  proceedings  have  not  been  stajed,  by  app«J  ■ 
otherwise;  the  comptroller  must  draw  hia  warrant  upon  the  treasuter.li 
the  payment  of  the  costa,  out  of  any  money  in  the  treaaury,  approprUMdjV 
that  purpose,  upon  the  production  to  him  of  an  exemplified  copy  of  If 
judgment,  or  order  awarding  the  coala,  and,  where  tbe  amount  ia  dM  4^ 
tkarebj,  sf  a  taitdbWl  ot  cMta-,  accompanied.  In  sithercaM,  vidi  a 
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to  of  the  attorney-general,  to  the  effect  that  the  action  or  special  proceed** 
B^  was  broaght  pursuant  to  law.  The  fees  of  the  clerk,  for  t&e  exem* 
ified  copy,  must  be  certified  thereupon  by  him,  and  included  in  the 
irrant. 

§  3242.  Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
ate,  upon  the  relation  of  a  private  corporation  or  individual,  as  prescribed 
section  one  thousand  nine  hundred  and  eighty-six  of  this  act,  a  judgment, 
rarding  costs  to  the  defendant,  must  award  them,  against  the  relator,  in 
e  first  instance ;  and  against  the  people,  only  in  case  an  execution,  issued 
erenpon  against  the  property  of  the  relator,  is  returned  unsatisfied. 

f^  3243.  In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
te  people  of  the  State,  to  recover  money  or  property,  or  to  establish  a 
^t  or  claim,  for  the  benefit  of  a  county,  city,  town,  or  village,  costs  shall 
3t  be  awarded  against  the  people ;  but,  where  they  are  awarded  to  the 
»fendant,  they  must  be  awarded  against  the  body  for  whose  benefit  the 
:tion  or  special  proceeding  was  brought. 

g  3244.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against  a 
3hool  officer,  or  a  supervisor,  on  account  of  an  act  performed  by  him,  by 
Irtue  of,  or  under  color  of  his  office ;  or  on  account  of  a  refusal  or  an  omis. 
ion  to  perform  a  duty  enjoined  upon  him  by  law ;  where  his  act,  refusal,  or 
mission  might  have  been  the  subject  of  an  appeal  to  the  State  superintend* 
Qt  of  public  instruction,  and  where  it  is  certified  that  it  appeared,  upon 
ae  trial,  that  the  defendant  acted  in  good  faith.  But  this  section  does  not 
pply  to  an  action  for  a  penalty ;  or  to  an  action  or  a  special  proceeding,  to 
oforce  a  decision  of  the  superintendent. 

I  3246.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against  a 
aunicipal  corporation,  in  which  the  complaint  demands  a  judgment  for  a 
mn  of  money  only ;  unless  the  claim,  upon  which  the  action  is  founded, 
''U,  before  the  commencement  of  the  action,  presented  for  payment  to  the 
bief  fiscal  officer  of  the  corporation. 

g  3246.  In  an  action,  brought  by  or  against  an  executor  or  administra. 
Wr,  fai  his  representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
pnoa  expressly  authorized  by  statute  to  sue  or  to  be  sued,  costs  must  be 
vttrded,  as  in  an  action  by  or  against  a  person,  prosecuting  or  defending 
^  "Us  own  right,  except  as  otherwise  prescribed  in  sections  1885  and  1886 
r  this  act ;  but  they  are  exclusively  chargeable  upon,  and  collectible  from 
M  estate,  fund,  or  person  represented,  unless  the  court  directs  them  to  be 
^Id,  by  the  party  personally,  for  mismanagement  or  bad  faith  in  the  pros- 
feVttion  or  defence  of  the  action. 

K-.|  3247.  Where  an  action  is  brought,  in  the  name  of  another,  by  atrans- 
%M  of  the  cause  of  action,  or  by  any  other  person,  who  is  beneficially 
L'teested  therein ;  or  where,  after  the  commencement  of  an  action,  the 
^ilbe  of  action  becomes,  by  transfer  or  otherwise,  the  property  of  a  person, 
9H  t  party  to  the  action ;  the  transferee,  or  other  person  so  interested,  is 
^ble  for  costs,  in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
l^niilf ;  and,  where  costs  are  awarded  against  the  plaintiff,  the  court  may, 
border,  direct  the  person  so  liable  to  pay  them.  Except  in  a  case,  where 
k  could  not  have  been  lawfully  directed  to  pay  costs,  personally,  if  he  had 
plin  a  party,  as  prescribed  in  the  last  section,  his  disobedience  to  the  order 
■M  contempt  of  court.  But  this  section  does  not  apply  to  a  case,  where 
f^  person  so  beneficially  interested,  is  the  attorney  or  counsel  for  the 
^intiff,  if  his  only  beneficial  interest  consists  of  a  right  to  a  portion  of  th« 
^  or  property  recovered,  as  compensation  for  his  servloea  in  tAi%  usMvosou. 
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g  3248.  Where,  upon  tbs  Iricl  of  ta  aotioD,  the  title  to  red  pnipenr 
tomea  iu  question,  or  any  foci  appears,  wherebj  eilber  paiij  becwm 
sDlitled  to  coEle,  or  to  the  increased  cosia  epecified  io  iectioa  S2S8  of  liiii 
act,  the  judge  presiding  at  the  tiial,  or  the  referee,  must,  upoa  the  apfdin- 
tion  of  the  party  to  be  beneSted  tliereby,  either  before  or  after  (be  rodiMi 
report,  or  deoiaion  is  rendered,  mako  n  certiflcate,  statiog  the  fact.  Sod)  ■ 
oartificate  ia  the  only  competent  evidence,  sb  to  tba  matter,  before  tto  cat* 
ing  otBcer, 

g  3249.  Wbero  costs  are  awarded  against  an  infant  plaintiff,  the;  w 
be  collected,  bj  eiecutioD  or  utheiiriae,  from  hia  guardidn  ad  litem,  in  Ub 
manner  as  if  the  latter  wag  the  plaintiff. 

g  3260.  This  title  does  not  aSect  any  provision  contained  eisevharc  U 
this  act,  or  in  any  other  statute,  remaining  unrepealed  after  this  cbapw 
takes  effect ;  whemb;  the  avard  of  puats  ia  specially  regulated.  In  ■  fw 
lieular  case,  otherwise  than  as  prescribed  in  this  title. 
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»  of  trial,  in  an  scdon  specified  Id  I* 
tion  four  hundred  and  twenty  of  this  act,  fifteen  dollara  ;  iu  aver; 
action,  twenty-Gve  dollars. 

For  each  additional  defendant  served  with   the  eummorta,  not  a» 

ten,  two  dollars  ;   and  for  each   necessary   defendant,  in  eiutai  of  li" 
number,  served  with  the  dumnions,  one  dollar, 

For  procuring  the  appoiatment  of  a  guardian  or  guardiana  ad  UUH^'' 
one  or  more  infant  defendants,  tea  dollars. 

For  procuring  an  injunction  order;  or,  in  the  marina  oourt  ttttitnUt^- 
K»"  York,  an  order  of  arrest;  ten  dollira. 

S.  To  tbi  delendacl-. 


•IS         '  AliOUNT  OF  COSra  g  SSftI 

For  all  prooeedingB,  before  notice  of  trial,  except  as  otherwise  prescriM 
In  this  article,  ten  dollars. 

8.  To  either  party : 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  except  as  other- 
vrise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  prescribed  in  seo* 
tion  eight  hundred  and  seventy,  section  eight  handred  and  seventy-one,  or 
leetion  eight  hundred  and  ninety-three  of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or  to  letters 
ragatoiy,  issued  as  prescribed  in  sections  eight  hundred  and  eighty-eight, 
aine  hundred  and  twelve,  nine  hundred  and  thirteen,  and  three  thousand 
me  hundred  and  seventy.one  of  this  act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  thirty  dollars ;  and,  where  the  trial 
necessarily  occupies  more  than  two  days,  ten  dollars  in  addition  thereto. 

For  making  and  serving  a  case,  twenty  dollars ;  and,  where  the  case 
Moessarily  contains  more  than  fifty  folios,  ten  dollars  in  addition  thereto. 

For  making  and  serving  amendments  to  a  case,  ten  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application  for  judg* 
ment  upon  a  special  verdict,  the  same  sums  as  upon  an  appeal,  as  pre- 
icribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section  three 
thousand  two  hundred  and  thirty-six  of  this  act,  to  eaeh  party  to  whom 
costs  are  awarded,  a  sum  fixed  by  the  court  or  judge,  not  exceeding  ten 
dollars  besides  necessary  disbursements  for  printing  and  referee*s  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the  same,  for  all 
proceedings  after  the  granting  of,  and  before  the  new  trial,  twenty-five 
doUan. 

For  one  term  of  the  marine  court  of  the  city  of  New  York,  at  which  the 
cause  is  necessarily  on  the  calendar,  and  for  each  term  of  the  circuit  court, 
or  trial  term,  or  special  term,  of  the  supreme  court,  a  superior  dty  court,  or 
ft  county  court,  not  exceeding  five,  at  which  the  cause  is  necessarily  on  the 
Bftlendar,  excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis-  « 
|K)0ed  of;  ten  dollars. 

4.  To  either  party,  upon  an  appeal  to  the  supreme  court,  from  an  in- 
Eflrior  court ;  or  upon  an  appeal  to  the  general  term  of  the  supreme  court, 
or  of  a  superior  city  court,  or  of  the  marine  court  of  the  city  of  New  York, 
taken  from  an  interlocutory  or  final  judgment,  or  from  an  order  granting  or 
refusing  a  new  trial,  rendered  or  made  in  the  same  court,  or  in  a  circuit 
BQart ;  or  upon  an  appeal  to  the  court  of  common  pleas  for  the  city  and 
Bounty  of  New  York,  from  the  marine  court  of  that  city ;  or  upon  an  appli- 
cation to  a  general  term  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  the  court,  or  where  exceptions  are  ordered 
to  be  heard,  in  the  first  instance,  at  the  general  term. 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  one  general  term  of  the  marine  court  of  the  city  of  New  York,  at 
irhidi  the  cause  is  necessarily  on  the  calendar ;  and  for  each  general  term, 
■aot  exceeding  five,  of  the  supreme  court,  or  of  a  superior  city  court,  at  whidk 
tlie  cause  is  necessarily  on  the  calendar,  excluding  the  term  at  which  ft  It 
iiagaed,  or  otherwise  finally  disposed  of ;  tm  dollm. 

i.  To  either  party,  upon  an  appeal  to  the  court  of  appeals : 

Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

for  each  term,  not  exceeding  ten,  at  which  the  oause  la  on  1^  c»X«Di&iat<, 
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excludiog  the  lerm  at  trhicli  it  U  si^cd,  or  oiberwite  finullj  diapiiMil  d( 
ten  dollnn. 

Where  II  judgment  is  affirmed  b;  the  court  ot  appeals,  the  court  naj,  b 
its  discretion,  also  BwirJ  ddmages,  bj  way  of  costs,  for  ibe  delli',  M 
exceeding  tea  per  centum  tipoa  the  iimciutit  of  the  judgoiect ;  or,  oheM  il 
vas  rendered  upOD  an  appeal,  upon  the  amount  of  the  original  judgntmk 

§  3252.  Where  the  action  i»  brought  to  foreulote  a  raortg&ge  upooTHl 
proportj  i  or  tor  the  partition  of  real  property  ;  or  to  procure  an  adjmlia- 
doa  upon  a  wHI  or  other  iustrumenc  in  wtiiing ;  or  to  compel  the  deutnl' 
tuition  of  a  claim  to  rea]  property ;  or  where,  in  any  actioo,  a  wunuM  «( 
attachment  agumat  property  has  been  issued  ;  the  plainliff.  if  a  final  plf; 
ment  19  rendered  in  hU  favor,  and  be  recoverB  coats,  is  eotitleil  to  now. 
ID  addition  to  the  costs  prescribed  in  the  lust  seMion,  the  foIIoiriiigperNal- 

ages,  to  be  estimated  upon  the  amount  found  to  be  due  npon  the  nt 

or  the  value  of  the  property  partitioned,  affected  by  the  udjndicalii 
the  will  or  other  instrument,  or  tbe  claim  to  nhicb  is  determined 
value  of  the  property  attacbed,  not  eiceedingthe  ansa  recovered,  or< 


Upon  an  additioDal  Bum,  not  eiceediog  one  tboaeaod  dollars,  ti 

Where  auch  an  n«tiun  is  seltleil  before  judgment,  the  ptaintifi  ts  t 
to  a  percentage  upon  the  amount  paid  or  secured  upon  tbe  settlement,  tf 
one  half  of  those  rates.  In  an  Rctian  to  foreclose  a  morfjsge  upon  nil 
property,  where  a  part  of  the  mortgage  debt  is  not  doe,  if  the  final  W( 
ment  directs  the  Bale  of  the  whole  property,  aa  prescribed  in  aeotloa  »n 
of  this  act,  Ibe  perceutsgee,  apeciGed  in  this  seclion,  mual  be  MmpUrf 
upoa  the  whole  sum,  unpaid  upon  the  mortgage.  But  if  it  dlnjcts  ttWMll 
of  a  part  only,  aa  presoribed  in  section  1 6S6  of  this  sot.  thej  tnuat  bt  O* 
puted  upon  the  sum  actually  due ;  and  if  the  court  tbereafMr 
order,  dir^ling  the  sale  of  the  remainder,  or  a  part  thereof,  tile  p 
must  be  ooropnted  upon  tbe  amount  then  due;  but  the  aggregais  of  # 
percentages  shall  not  eiceed  the  Bum,  which  woold  have'  ••—•  * 

the  entire  sum  eecnced  by  the  mortgage  had  been  due,  whe 

IS  rendered. 


ion,  brought  to  foreclose  a  morlBflga    upon  mi  f** 


■llf    erly ;  or  for  the  partition  of  real  property  ;  or  in  a  difficult 
I        nary  ease,  where  a  defence  has  been  interposed,  in  any  action ;  Um  - 
5  fi     may  also,  in  its  discretion,  award  to  any  party  a  further  sum,  as  fnllDM: 
I  1.  In  an  action  to  foreclose  a  mortjjage,  a  sum  not  exceeding  two  ud  ( 

f-  f,   half  per  centum  upon  tbe  sum  due  or  claimed  to  be  due  upon  lbs  nMlHt 
*  *"<    nor  the  agf;regate  sum  of  two  hundred  dollars. 

a.  In  any  other  case,  specified  iu  this  se        ,  .    

per  centum  upon  tbe  sum  recovered,  or  claimed,  or  tbe  value  of  themv' 
matter  involved. 

g  3264.  But  all  the  sums  awarded  to  tbe  plaintlir,  ai  prescrlbBd  ii  <" 
tion  three  thousand  two  hundred  and  fifty-two  of  this  act.  or  to  apoV' 
two  or  more  partieB  on  the  same  aide,  as  prescribed  in  tbe  Iiit  imIhM' 
section  three  tbousand  two  hundred  and  fifty-one  of  Ibis  act,  ntd  In  * 
(bVi'sion  second  ot  the  \EAt  lectiou,  cannot  exceed,  in  tbe  a  """^ 
tbouaand  dollar 


Vi' 
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§  8266.  WYiere  an  application  is  made  to  a  court  or  a  referee,  to  adjoam 
fcrial,  the  payment  to  the  adverse  party  of  a  sum  not  exceeding  ten  dal- 
•8,  or,  in  the  marine  court  of  the  city  of  New-Yorlj,  a  sum  not  exceeding 
e  dollars,  besides  the  fees  of  his  witnesses,  and  other  taxable  disburse- 
miBy  already  made  or  incurred,  which  are  rendered  ineffectual  by  the 
Joumment,  may  be  required,  as  a  condition  of  granting  the  adjourn- 

g  3266,  [am'd  1892.]  A  party  to  whom  costs  are  awarded  it  an 
tion  is  entitled  to  include,  in  his  bill  of  costs,  his  necessary  dis- 
.rsements,  as  follows:  the  legal  fees  of  witnesses,  and  of  referees  and 
ber  officers;  the  reasonable  compensation  of  commissioners  taking 
pofiitions;  the  legal  fees  for  publication,  where  publication  is 
rected,  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy  of 
iex)08ition,  or  other  papers,  recorded  or  filed  in  any  public  office, 
cessarily  used  or  obtahied  for  use  on  the  trial;  copies  of  opinions 
d  charges  of  iudges;  Uie  reasonable  expenses  for  printing  the 
.pers  for  a  hearing,  when  required  by  a  rule  of  the  court;  prosyec- 
''e  charges  for  the  expenses  of  entering  and  docketing  the  judgment, 
d  the  sheriff's  fees  for  receiving  and  returning  one  execution 
ereoD,  including  the  search  for  property;  and  such  other  reason- 
tie  and  necessary  expenses  as  are  taxable,  according  to  the  course 
id  practice  of  the  court,  or  by  express  provision  of  law. 

g  3267.  A  plaintiff,  who  recovers  double  or  other  increased  carnages, 
B8  not  thereby  become  entitled  to  more  than  single  costs ;  except  when 
is  otherwise  specially  prescribed  by  law. 

%  8268.  In  either  of  the  following  cases,  a  defendant,  in  whose  favor  a 
jd  judgment  is  rendered,  in  an  action  wherein  the  complaint  demands  judg- 
mt  for  a  tum  of  money  only,  or  to  recover  a  chattel ;  or  a  final  order  is 
ide,  in  a  special  proceeding  instituted  by  a  State  writ,  is  entitled  to 
Bover  the  costs,  prescribed  in  section  three  thousand  two  hundred  and 
ty-one  of  this  act,  and,  in  addition  thereto,  one  half  thereof: 
1.  Where  the'defendant  is  or  was  a  public  officer,  appointed  or  elected 
ider  Ihe  authority  of  the  State,  or  a  person  specially  appointed,  according 
Uf,  to  perform  the  duties  of  such  an  officer ;  and  the  action  or  special 
ooeeding  was  brought  by  reason  of  an  act,  done  by  him  by  virtue  of  his 
loe,  or  an  alleged  omission  by  him,  to  do  an  act,  which  it  was  his  official 
tj  to  perform. 

i  Where  the  action  was  brought  against  the  defendant,  by  reason  of  an 
fc  done,  by  the  command  of  such  an  officer  or  person,  or  in  his  aid  or 
slstance,  touching  the  duties  of  the  office  or  appointment. 
8.  Where  the  action  was  brought  against  the  defendant,  for  taking  a  dis- 
MM,  making  a  sale,  or  doing  any  other  act,  by  or  under  color  of  authority 
a  statute  of  the  State. 

Bmt  this  section  does  not  apply,  where  an  officer,  or  other  person,  speci- 
d  herein,  unites  in  his  answer  with  a  person  not  entitled  to  such  addi- 
vuil  costs. 

§  S259,  The  increase,  specified  in  the  last  section,  does  not  extend 
the  disbursements  ;  and  an  officer,  witness,  or  juror,  is  not  entitled 
ajiy  other  fee  in  the  action,  except  the  single  fee  allowed  by  law  for 
ft  Mrdoes. 

&  8830.    Where  an  action,  specified  in  section  8228  of  this  act,  \& 
tiled  before  judgment  no  greater  sum  shall  be  dem&sidLQ^  bii^  qo«»\&, 
at  Uie  T&tea  prescribed  by  section  3251  of  thia  act. 


^  M0J,  This  article  does  not  affect  any  provision  oontameOi  e\ft«^'V^«*^ 


TAXATION  or  COSTS. 


I 


ia  thll  tat,  or  in  hh;  otlier  etntu 
effect,  wUercbj  the  amount  or  c 
otberirise  than  at  preeuribed  ia 


I  teei.  Coil 

KBS.  Notice  of 


g  3363.  Costa  iiiU9t  be  tnied  b;  the  clerk,  upon  the  spplicKtioa  of  Ibi 
part?  eotitled  thereto  ;  except  that  the  court  mij  direct,  tbat  interliMilinT 
coats,  or  co3tB  Iq  a  apeciiJ  proceeding,  be  iBied  by  ■  judge.  Tbt  llirt 
must  ioBerl,  in  the  judgment  or  final  order,  the  tunouut  of  the  M«a,u 
taxed.  In  a  cose  where  the  coBts  are  m  the  dieorelioD  of  the  coilrl,lll 
report  Or  decision,  or  the  direction  of  the  i!Ourt  for  final  judgment,  apaa  1 
default,  or  after  a  jury  Iri>l,  must  spectfj  nbich  pan;  or  parlies  irt 
entitled  to  coits  ;  but  the  amount  of  the  costs  mueC  be  aaceiUined  b;  Ult' 
lioD.  The  allowance,  epeciSed  in  eeolJon  S!G2  of  thia  Bot,  must  be  eon- 
puted  by  the  olerk  upon  the  taxation :  but  the  value  of  property,  r  '  ' 
to  be  ascertained  for  that  purpose,  must  be  adcenained  by  the  ooitrt, 
it  baa  been  fixed  bj'  cbe  tledaion  or  report,  or  by  the  verdict  of  tbe  jinr. 
upon  which  tbe  final  judgment  Is  entered  ;  except  that,  ia  esse  of  aetnil 
partition,  it  must  be  determined  by  the  cominisalanere. 

g  3263>  Costs  ma;  be  taxed,  upon  notica  to  the  attorney  for  each  adrefw 

6 art;,  who  haa  appeared,  and  is  interested  in  reducing  tbe  Hmounc  Ihertol^ 
otice  of  taxation  must  be  served,  not  less  than  five  days  before  tbe  Ulk 
tion ;  miiess  the  Httorneja,  serving  and  Served  with  tbe  notice,  all  reilde, » 
have  their  olSces,  in  the  city  or  town,  where  the  costa  are  to  b«  taild ;  a 
wjiicb  CB^e,  a  notitie  of  two  dava  is  sufficient.  A  copy  of  the  bill  ol  tau, 
■pecifying  the  items,  with  the  diabursemeals  stated  in  detail,  muat  b«  nrrtd 
with  the  notice  oC  taxation. 

g  326^  Costa  may  also  be  taied  without  notice.  But  where  Ibeym 
lo  taxed,  notice  of  retaxaliou  tlieieof  must  immedialel;  afierwards  begtn*. 
■S  prescribed  in  tlie  last  section,  b;  tbe  part;  at  whose  ioatauoe  llwjW 
taxed  ;  in  default  whereof,  the  court  must,  upon  the  appliaation  of  i  ~ 
entitled  to  notice,  direct  a  retaxalion,  with  custs  of  the  molion,  to  be 
by  the  part;  in  default.  Tbe  court  may,  in  ita  discretion,  upon  Ihesp 
tion  of  a  party  interested,  direct  a  retaxaliou  of  oosta  at  an;  tiina. 
snm,  deducted  upon  a  retuintion,  muat  be  credited  cpon  the' execution,  v 
ottier  mandate  issued  to  enforce  the  judgment 

§  3266.  A  taiation  or  a  retaiation  rnay  be  reviewed  by  the  Conrt,  BI«» 
a  motion  for  a  new  taxation.  The  order,  mudc  upon  aucb  a  molloa,  d4 
allow  or  disallow  an;  item,  objected  to  before  tbe  taxing  officer,  In  *i^ 
MM,  it  has  the  effect  of  a  new  taxation  ;  or  it  ma^  direct  a  new  tantiM 
before  the  proper  officer,  epecitying  the  grounds  or  the  proof,  upas  *hU 
the  item  ma;  be  allowed  or  diaallowedby  bim. 

g  33C6.  An  officer,  authorized  to  lax  costa  to  an  action  or  a  ipooltt  pi* 
ceediog,  must,  whether  tho  taxation  is  opposed,  or  not,  examine  Um  Ulk 
presented  lo  bim  for  taxation ;  mubt  satisfy  hiinaelC  that  all  ihi  lU* 
allowed  b;  him  are  correct  and  legal ;  and  must  strike  out  all  ollMB  (■ 
/ee«,  other  than  the  pvMpec^Aie  c\iaT^fA  ex^tenly  allowed  by  law,  wun* 
doea  not  appear  that  the  »eti\i»v  lot  ■wtac'a  'insi  vn  <Wc^«^wan  w* 
Vrnvify  perf  0710*4. 


OD  of  apt>ir 

..tobepd 
a  ihesppliw- 


•M  SECURITT  FOB  COSTS.  g§  tM7-4i71 

g  3267.  A  charge,  for  the  ftttendance  of  a  witnesB,  cannot  be  allowed 
withoat  an  affidarit,  stating  the  number  of  days  of  hia  actual  attendance ; 
and,  if  travel  fees  are  charged,  the  distance  for  which  they  are  allowed.  A 
charge,  for  a  copy  of  a  document  or  paper,  cannot  be  allowed,  without  .an 
affidavit,  stating  that  it  was  actually  and  necessarily  used,  or  was  necesia^ily 
obtained  for  use.  An  Item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to  have 
been  necessarily  incurred,  and  to  be  reasonable  in  amount 

TITLE  m. 
Security  for  eottt. 

t  8M8.  When  defendant  may  require  S  8275.  Jofftiflcation  of  saretiefl.     Al- 

eecority  for  coete.  lowance  of  undertaking. 

aWg.  Id.;  after  action  commenced.  8276.  Order  to  give  additional  secarlty, 

8270.  The  last  two  Bectiona  qoalifled.  Proce^ings. 

8871.  Id.;  in  actions  by  and  against  8277.  Bffect  of  failure  to  obey  order 

executors,  etc.  to  eive  security. 

MTg.  Order  to  give  secnriiv.  8278.  Liability  of  attorney,   for  cost 

8S78.  BequisiteB  of  undertaking.  in  certain  actions. 

8074.  Nonce  of  exception ;    id.,   of  8379.  This    title    applies  to  special 

justification.  proceedings. 

g  3268.  \am'd  1891.]    The  defendant^  in  an  action  brought  in  a  court  of 
teoord,  may  require  security  for  costs  to  be  given,  as  prescnbed  in  this  title, 
the  plaintiff  was,  when  the  action  was  commenccKl,  either 


1.  A  person  residing  without  the  State ;  or  if  the  action  is  brought  in  a  county 
oonrt,  or  in  the  city  court  of  the  city  of  New  York,  the  city  court  of  Yonkers, 
OP  the  justices'  court  of  the  city  of  Albany,  residing  without  the  city  or  county, 
as  the  case  may  be,  wherein  the  court  is  located ;  or, 

SK.  A  foreign  corporation  ;  or 

8.  A  person  imprisoned  under  execution  for  a  crime  ;  or 

4,  The  official  assignee  of  a  person  so  imprisoned,  the  official  assignee  or 
offloiitl  trustee  of  a  debtor ;  or  an  assignee  in  bankruptcy ;  where  the  action  is 
brought  upon  a  cause  of  aotion.|arising  before  the  assignment,  the  appointment 
of  the  trustee,  or  the  adjudication  in  bankruptcy ;  or 

5,  An  Infant  whose  guardian  ad  litem  has  not  given  such  security,  except  as 
otherwise  provided  in  sections  four  hundred  and  fifty-nine  and  four  hundred 
4i>wl  sizty-nine  of  this  act. 

8bo.  5.  This  act  shall  take  effect  on  September  first,  eighteen  hundred  and 
ninety-one,  and  shall  not  apply  to  actions  er  pseoeeding  commenced  prior  to 
tfaHfcdato. 

§  3269.  The  defendant,  in  a  lilce  action,  may  require  security  for  ooata 
o  be  given,  where,  after  the  commencement  of  the  action,  the  plaintiH 
either 

1.  Ceaaes  to  be  a  resident  of  the  State  ;  or,  where  the  action,  is  brought 
In  ^ther  of  the  local  courts  specified  in  subdivision  first  of  the  last  section, 
«eaae8  to  be  a  resident  of  the  city  or  county,  as  the  case  may  be,  wherein 
the  oowrt  is  located ;  or 

8.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or  exonerated 
from  imprisonment,  pursuant  to  a  law  of-  the  State,  or  of  the  United 
;  or 

8.  le  eentenoed  to  the  State  prison,  for  a  term  less  than  for  life. 

I  3270.  In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
«  two  or  more  plaintlfPs,  the  defendant  cannot  require  security  for  ooeti 
to  be  given,  unless  be  is  entitled  to  require  it  of  all  the  plaintiffs. 

I  3271*  In  an  action  brought  by  or  against  an  executor  or  administra- 
tor, in  his  representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
pereon  expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or  by  an 
•fleiel  assignee,  the  assignee  of  a  ivceiver,  or  the  committee  of  %  \f«riMe. 
Jndieially  declared  to  be  Inoompetent  to  manage  his  afta»Vc«  \  ^%  «(2i«2i\' 
is  As  ^^fontkm,  nquirw  tb€  piaintiif  to  give  seouTYt^  toe 


fg  8>Ti-8tTB  BECnSITY  FOR  COSTS. 

g  3272.  Where  seourit;  tor  costs  ia  required  to  be  giieo,  the  conn 
which  the  aotion  ia  pending,  or,  •lecpt  in  n  ciao  specified  in  th*  iml 
tion,  a  jadgo  thereof,  upoa  due  proof,  by  affld^tTlt,  of  ibe  facta.  muM  m 
ma  order  requiring  the  plaintiff,  wUhin  a  time  speclGed,  either  to  ptj  i 
court,  the  sum  of  two  hundred  and  fiftj  dollars,  lo  be  applied  tc  du  ] 
'  meat  ol  the  uoeta,  if  any,  airarded  against  him.  or,  at  bia  election,  lo 
with  the  clerk  an  undei'taking,  and  to  serve  a  written  notice  of  the  ftja 
w  of  tbe  filing  upon  the  defendant'a  attorney;  and  stayJDg  all  otlwrpr* 
ceediDg9,  on  the  pari  of  the  plainciff,  except  to  review  or  vacate  tbt  ociltr, 
nntU  the  payment  or  filing,  uud  notice  thereof,  and  bIbo,  if  aji  undertiUtl 
U  giren,  the  allowance  of  the  same. 

S  3273.  The  undertaking,  specified  in  the  laat 
to  the  defendant  by  one  or  more  eureties,  and  must  be  to  the  eSed  UM 
they  will  pay,  upon  demand,  to  the  defendant,  all  coats  which  my  te 
awarded  to  him  in  the  actioa,  not  utceediog  a  aure.  specified  in  tbemi 
taking,  which  must  he  at  leasttwo  hundred  and  fifty  dollars, 

g  3274.  Within  ten  dayg  after  Berrice  of  the  notice  of  filing  tlia  mi 
taking,  the  defendant  may  serve  upon  the  plaintiff's  altomey  a  notice  tli 
be  excepiB  to  the  sureties  therein.  Within  ten  days  after  service  of  ui 
notice,  the  plaintiff  must  serve,  upon  the  defendant's  attorney,  a  ootict 
the  justification  of  the  same  or  new  auratiea  before  a  judge  of  the  ODnrt, 
a  county  judge,  at  a  specified  time  and  place ;  the  time  to  be  not  ieu  Ih 
five  Qor  more  than  ten  days  thereafter,  and  the  place  to  be  williiii  t 
count  J  where  the  action  is  triable. 

§  3275,  Section  seo  of  this  act  applies  to  the  justification  of  I^k* 
lies.  Where  the  judge  finds  the  sureties  aulBcietit,  be  must  u  ~  '^ 
written  examination,  if  any,  to  the  undertaking,  indorao  hie  ».  . 
thereon,  and  cause  them  to  be  filed  with  the  clerk.  Where  the  defwW 
fails  duly  to  except  to  the  sureties,  the  undertaking  ie  deemed  altomilwll 
It  be  indorsed  and  filed  in  '" 


3  procure  t 
pnrfiuaat  to  auch  an  order,  the  defendant  is  entitled  K      ,    „ 
ling  the  complaint,  and  in  hia  favor  for  coBte.     The  defCDduit  HHT'I 
therefor,  as  upon  a  motion. 

§  3278.  Where  a  defendant  is  entitled  to  require  security  '*•'*'  ^ 
prescribed  in  section  326S  of  this  act,  tbe  plaintiff's  attorney  ia  li«M^ 
Ibe  defendant's  casta,  to  an  amount  not  ciceediag  one  hundied  l>r^ 
■nti]  security  is  given,  aa  prescribed  in  Ibis  title.    The  plaiDtifi  )V 
mtv  relicTS  himseU  tiom  tiiax  \\^'ll\^^.'J^  nViWi;^  tb«  defendul  U 
•   f^nf  1^  Bwmritl  [or  cMta  »  b«i  «.ifttt,'tti  ^J^wAi™**^^^* 
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PROVISIONS  AS  TO  FSEa 
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of  an  undertaking,  as  if  an  order  had  been  made  aa  Drescribed  in  section 
SS72  of  this  acL 

%  3279.  The  foregoing  sections  of  this  title  apply  to  a  special  proceed- 
ing iixstituted  in  a  court  of  record,  in  like  manner  as  to  an  action ;  for 
which  purpose,  the  prosecuting  party,  other  than  the  people,  or,  where  the 
■peoial  proceeding  is  instituted  in  the  name  of  the  people,  upon  the  relation 
of  a  priTate  corporation  or  individual,  the  relator,  is  deemed  a  plaintiff,  and 
the  adTerse  party,  a  defendant. 

TITLE  IV. 
General  provisions  relating  to  fees. 

Taking  fees  not  prescribed  by 
law,  prohibited. 
.  Id.;  fer  services  not  rendered, 
except,  etc. 
Psnalty  for  extortion. 
Clerk  of  court  of  appeals  to  ao> 
count  for  and  pay  over  fees. 
Id.;    clerks   of   superior    city 
courts    in    New   York    and 
Brooklyn. 
Id.;  certain  county  clerks  and 
rei^tere. 
>.  General   provision  as  to  fees, 

etc.,  to  DO  accoanted  for. 
.  Fees  of  certain  officers  to  be 

tsjced  upon  demand. 
r.  Fa^es,  attorneys,   etc.,  when 


not  allowed  fees. 
S  3289.  No  fee  for  administering  cer- 
tain ofAcial  oaths. 
8890.  Certain   searches  to  be  gratai- 

tons. 
8291.  Officer,    etc.,   may   charge   fee 

paid  for  oath,  postage,  etc. 
8299.  Id.;  his  fees,  etc.,  to  be  paid 

before  required  to  transmit 

paper. 
8296.  Provision    where     printers    in 

county  refuse  to  publish. 
8294.  Affidavit  of  refusal  to  publish, 

etc. 
8296.  Comptroller    to    audit  certain 

cliarges. 

§  3280i  Each  clerk  of  a  court  must  perform  all  the  duties  required  of 
him,  in  the  course  and  practice  of  the  court,  without  fee  or  reward,  except 
as  expressly  prescribed  by  law.  Each  public  officer,  upon  whom  a  duty  is 
«zpre88ly  imposed  by  law,  must  execute  the  same  without  fee  or  reward, 
•xoq;>t  where  a  fee  or  other  compensation  therefor  is  expressly  allowed  by 
law.  An  officer  or  other  person,  to  whom  a  fee  or  other  compensation  is 
allowed  by  law,  for  any  service,  shall  not  charge  or  receive  a  greater  fee  or 
reward,  for  that  service,  than  is  so  allowed. 

\  3281.  An  officer,  or  other  person,  shall  not  demand  or  receive  any  fee 
er  compensation,  allowed  to  him  by  law  for  any  service,  unless  the  service 
VIS  actually  rendered  by  him ;  except  that  an  officer  may  demand  in  advance 
hli  fee,  where  he  is,  by  law,  expressly  directed  or  permitted  to  require  pay- 
mnt  thereof,  before  rendering  the  service. 

1 3282.  An  officer  or  other  person,  who  violates  either  of  the  provisiona 
€OBtained  in  the  last  two  sections,  is  liable,  in  addition  to  the  punishment 
pmcribed  by  law  for  the  crimminal  offence,  to  an  action  in  behalf  of  the 
panon  aggrieved,  in  which  the  plaintiff  is  entitled  to  treble  damages. 

I  8283.  The  clerk  of  the  court  of  appeals  must,  within  ten  days  after 
tta  ftnt  day  of  January,  and  after  the  first  day  of  July,  in  each  year,  render 
^  the  comptroller  an  accurate  account,  under  oath,  of  all  fees  received  by 
kbft  for  his  official  services,  since  the  last  account  was  rendered ;  and  must 
Vty  th«  same  into  the  treasury  of  the  State. 

§  3284L  The  clerk  of  each  of  the  following  courts,  to  wi$ :  the  court  of 
*99Bunon  pleas  for  the  city  and  county  of  New  York,  and  the  superior  court  ' 
^  ttie  dty  of  New  York,  must  account  for  all  fees  received  by  him  for  his 
2^ial  services,  and  pay  the  same  into  the  city  treasury,  as  prescribed  by 
^^.    The  clerk  of  the  city  court  of  Brooklyn  mn&l  aooo^LtA  tot  liX  %am 


il  Rise-aiH  pBonsiOKS  as  to  fees: 

paid  lo  bim,  and  all  leea  receired  bj  him  tor  hie  official  a 

the  same  into  tbe  treasurv  of  tbe  coubtj  of  Kings,  as  pieaciibed  b}  Uw. 

g  3285.  Except  aa  olberwisc  Bpeciallj  prescribed  b;  law,  each  voui^ 
ckrli  or  regiater,  who  receivei  a  salary,  must  account  for,  under  oalji,  ud 
paj  to  the  treasurer  of  liia  oauntj,  in  tlie  maimer  preeeribed  bj  Itv,  ill 
fae«,  perquiHites,  and  emolumenta,  received  b;  bim,  for  hie  official  aenioa. 

§  3286.  Where  a  public  officer  ia  required,  by  lav,  to  keep  an  Mccnii 
of,  or  to  pay  over,  the  fees  or  other  moneys,  reteiTed  bj  bim  for  offlol 
Berricea,  be  must  include  therein  all  Bum»,  receiveil  by  bim,  to  Tftuch  ha  m 
entitled,  by  reason  of  Boy  act,  performed  by  bim  in  hia  official  cipaial;: 
wbetber  the  act  did  or  did  not  pertain  to  bis  office,  or  to  tbe  bviiMn 
thereof. 
'  ','  g  3287.  Each  county  clerk  or  register  of  deeds,  nho  claims  any  feeatf 
virtue  of  bia  office ;  and  each  aheriff  or  corotier,  vho,  upoD  tbe  coUeotita 
»f  an  eieootion,  of  the  aettlemeQl,  either  before  or  afl*r  judgmaot,  rf  li 
action  or  a  special  proceeding,  claims  aoy  feea,  wbzcb  bave  iiol  ban 
taxed ;  muEt,  upon  the  written  demand  of  tbe  person  liable  to  pay  the  lllM, 
cause  ibem  to  be  taxed  witbixi  tlie  county,  upon  notice  to  the  pemHi  mat- 
ing the  demand,  by  a  juatice  of  the  supreme  court,  a  judge  of  a  eupeiiord^ 
court,  or  tbe  u>u[it;  judge.  After  such  a  demand  is  made,  the  offioer  MB- 
not  collect  his  fees,  until  they  have  been  so  taxed. 

g  32SB.  A  party  to  an  actiou  or  a  special  proceeding  is  cot  enlttM  U 
a  fee,  Cor  attending  as  a  witneBs  therein,  in  bis  own  behalf,  or  in  beliilf  at 
a  party  who  pleads  jointlj,  or  ia  united  in  inteieat.  wilb  bim  ;  and  an  ittH- 
ney  or  counsel,  in  an  action  or  a  special  proceediog,  is  not  entillad  to  s  (h 
for  attending  bb  a  witness  therein,  ui  bebalt  of  bi9  client. 

S  3289.  An  officer  ia  not  entitled  to  a  fee,  for  admiaiEtering  the  otlh  tf 
office  to  a  member  of  the  legislature  to  any  military  officer,  lo  an  inspMHir 
of  election,  clerk  of  tbe  poll,  or  aoy  town  officer;  or  to  more  than  ten  eelM 
tor  admmiBtering  an  official  oatb  to  any  other  officer. 

g  32S)0.  Each  of  the  folloniag  officers,  to  wit;  theaecretaryof  Sut«,tk* 
comptroller,  the  treasurer,  tbe  attorney-general,  and  the  State  eDglnesi  Ud 
aunejor,  may  require  search  to  be  made,  in  the  office  of  either  of  the  allun 
or  of  a  county  clerk,  or  of  the  clerk  of  a  court  of  record,  for  any  mold, 
document,  or  paper,  where  be  deems  it  neuessaty  for  the  diHchirgs  Of  U* 
offleial  duties,  and  a  copy  thereof  or  extracts  Ulerefrom,  tc  be  made  nd 
ofQcially  certified  or  exemplified,  without  the  payment  of  any  fee  or  chtip 

§  3291.  Where  ao  officer  or  other  person  is'reqTiLred,  in  the  couni  of  ■ 
duty  imposed  upon 'him  b;  law,  to  take  an  oath,  to  acknotviedge  an  in>tm- 
meot,  to  cause  an  instrument  to  be  filed  or  recorded,  or  to  transmit  t  paptr 
to  another  officer,  be  is  entitled,  in  addition  to  the  feea,  or  other  compsaw' 
tioQ  for  the  service,  prescribed  by  law,  to  tbe  fees  neoeBsarily  paid  bylilB< 
lo  the  officer  who  administered  the  oath,  or  took  tbe  acknowledgmeBi,  w 
filed  or  recorded  tbe  iastrumeati  and  to  the  expense  of  transmiltiDg  ih* 
paper,  including  postage,  where  the  transmisBion  is  lawfully  made  thlWi^ 
,  the  post-office. 

g  32^2.  Bach  provision  of  this  act,  requiring  a  judge,  clerk,  ot  «tlW 

icer  to  traiiamit  a  paper  to  another  officer,  for  tbe  benefit  ot  ■  p»r^,  >•  •» 
le  construed  as  requiring  the  transmisBian  only  at  tbe  request  of  ^^V^ 
jID  so  lo  h«  benefited,  and  upou  ps-^mevA  b'j  Um  of  the  fe«i  JloWMft. 
<r  tor  tbe  paper  traDBmiWed,  or  ani  co^l  "i'  eav^ 
"     md  (be  eipesiM  »p*d6«4\o  liw \ttX ««b^«- 
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.  If  tlie  proprietor  of  each  newspaper,  published  in  a  city  or 
which  any  noticOi  order,  citation,  or  other  paper  ia  required  by 
published,  refuses  to  publish  the  same,  for  the  fees  prescribed  by 
e  publication,  it  may  be  published  in  the  newspaper,  printed  at 
.  which  legal  notices  are  required  by  law  to  be  published.  If  it  ift 
•y  law  to  be  published  in  that  newspaper,  and  also  in  another 
'  published  in  a  city  or  county,  and  the  proprietor  of  each  news- 
hat  city  or  county  refuses  to  publish  it  for  the  fees  so  prescribed^ 
3  published  in  the  newspaper,  published  nearest  to  the  place, 
srson  is  required  to  appear,  or  where  an  act  is  to  be  done,  pursu- 
>,  the  proprietor  of  which  will  publish  the  same,  for  those  fees, 
n,  made  as  prescribed  in  this  section,  is  as  valid,  as  if  it  waff 
le  city  or  county,  where  the  publication  thereof  is  so  required  by 


.  Where  publication  is  made,  as  prescribed  in  the  last  section, 
than  in  the  city  or  county  where  it  is  otherwise  required  by  law 
e,  the  affidavit  of  publication  must  either  be  accompanied  with  an 
•r  tontain  a  statement,  to  the  effect  that  an  application  to  publish 
isement  was,  before  such  publication,  made  to  the  proprietor  of 
paper  published  in  the  city  or  county ;  that  the  amount  of  tho 
for  such  publication  was  at  the  same  time  tendered :  and  that  the 
I  was  refused.  Such  an  affidavit  is  presumptive  evidence  of  tht 
d  therein. 

.  Where  the  fees  or  other  charges  of  an  officer  are  chargeable  to 
they  must  be  audited  by  the  comptroller,  and  paid  on  his  warrant* 
otherwise  specially  prescribed  by  law. 

TITLE  V. 

Sums  aiUywed  as  fees. 


eree*8  fees  generally. 

upon  Bales  of  real  property. 
8  for  oaths  and  acknowletig- 
tents. 

veyors*  and  commiBsioners* 
ies,  in  action  for  partition 
r  dower,  eic. 

8  of  the  clerk  of  the  conrt 
r  appeals. 

"k^B  fees  in  civil  actions 
anerally. 

I  last  section  qaalifled. 
'k's  fees  upon  naturalisation. 
8  of  county  clerks  generally. 
Lain  provisions  not  affected 
f  the  last  section. 
8   of    register    and    other 
erks. 
rirt  fees. 
•  last  section  analifled. 

how  coUectea. 
oner*8  fees. 

loicrapher^s  fees  for  oopies  of 
otea. 

ipensation  of  const^blee  at- 
snding  coorts. 
8  of  trial  jurors. 
enriaors  may  make  allow- 


ance to  grand  and  trial  Jurora 
S  8815.  Id.;  extra  p&j  npon  protracted 
trials. 

Jurors*  fees  in  special  proceed* 
ings. 

Fees  of  printers. 

Witnesses*  fees  generally. 

Id. ;  on  deposition  to  be  osed  in 
another  state. 

Beceiver^s  commlBsions. 

Fees  of  county  treasare|(  and 
chamberlain  of  N.  T. 

Fees  of  a  jastice  of  the  peace. 

Constable^s  fees. 

Id.;  affidavit   npon  claim  for 
travel  fees. 
83S6.  Justice^s  court,  fees  Upon  a  com' 
mission. 

Id.;  jaror*8  fees. 

Id.;  witnesses*  fees. 

Id.;  fees  to  be  naid  before  ser- 
vices rendered. 

Id.;  by  whom  fees  to  be  paid. 

Certain  special  provisions  ex- 
cepted from  this  titto. 
8881.  Provisions  as  to  change  in  fc 
8838.  This  titie  appUes  to  SvU 
only. 


8816. 

8817. 
8318. 
8819. 

8820. 
8821. 

8822. 
3828. 
3824. 


8826. 
3827. 


3880. 


.  A  referee,  in  an  action  or  a  special  proceedm^^  \>t<rai^\  Nik  %. 
word,  or  In  a  apecial  proceeding,  taken  aA  pte&m\M^  Nsi  >a?fii^    . 
ybrnpter  Movmts^nth  of  ibii  act»  is  enUtltd  to  iscl  ^oWaxm  l«t  «M^i 


y; 


ity,  spent  io  the  business  of  tbe  reference ;  uclesB,  at  or  l>efore  the  coal' 
tnencemeDt  of  tbe  trial  Of  hearing,  b  dlfferant  rate  of  compeasfttion  ie  fiied, 
bj  ibe  consent  of  the  parties,  other  than  those  in  default  for  failut*  u 
appear  or  plead,  muiifested  bj  an  entry  in  the  minutes  gt  the  referee,  (■ 
otherwise  in  writing,  or  a  smailer  twmpeiisntion  is  fiied  bj  the  court  or 
judge  in  the  order  appointing  bim. 

g  3397.  [am'd  1891.]    The'fces  of  a  referee  appointed  to  bcU  real  ptof- 

irty,  ptirsnant  to  a  judgment  in  f"  --•'--   —  •*■■, —  .<. n-.-i 

10  the  sheriff,  and  he  1h  allowed 


•         Whevv  a  ^feree  is  required  to  take  Eecnrity  upon  a  sale,  or  to  diecritHiB, 

M#/  ■"■  »PPl)%  or  BBcertaiu  ajid  report  upon  the  diBtribufioti  or  applicaUMOl 

nay  of  tbe  proceeds  of .  Ibe  sale,  ho  ia  also  ootitlcd  to  ime-bau  c'  "^ — •-- 


S 


.isslons  upon  the.  anioant  ho  eecuied,  distrlbutud  or  i^pllsd;  atlOMl  hlT 


commWom  shall  not  be  allowed  to  him  npbn  a,  sum  blddralq 


party,  and  applied  npou  that  party's  demand,  as  dxed  by  the  jadgncBl, 
withont  being  paid  to  the  referw,  esoept  to  the  amount  of  ten  nSlu 
Ati4  a  referee's  compensation,  incltiding  conimisBioas,  can  not  ntewHH 
sale  is  uudor  a  judgment  in  an  action  to  foreclose  a  mortgage,  exoBtitttr 
dollars,  or  in  any  othec  caatj  fivu  hundred' dollMa.        , 

§  SaA:  An;  officer,  authorized  to  perform  the  serricei  epecill«d  in  lb 
Motion,  and  tu  receive  f«e«  therefor,  ia  entitled  to  the  following  feas ; 
'  1.  For  administering  an  oaib  or  affirmaUon,  and  certifviDg  tha  unw 
vhen  required,  except  where  another  fee  is  specially  prescribed  by  stamu. 
Cwebe  cents. 

a.  For  taking  and  certifying  Che  aclinowiedgment  or  proof  of  tbe  «ng«- 
tion  of  a  written  inslnunent ;  by  one  person,  twentj-Svo  cents ;  and  by  «iek 
additional  person,  tweWe  cents:  forBwearing  each  witne^n (hereto, si j  cctV- 

§  3299.  A  fiurveyor,  employed  aa  prescribed  by  law,  iu  an  action  tus 
partition  or  dower,  or  to  determine  dower,  ig  entitled  to  five  dollars  for  Md 
day,  Bclually  and  oeaessaril;  occupied  in  Eorreying,  laying  out,  marldu  ot 
mapping  land  therein.  Bach  assistant,  so  empioyHl,  is  entitled  to  twnod- 
Isrs  for  each  day,  actually  and  DOcessarily  occupied  in  serving  uiider  it 
BurTeyor'a  direction.  Each  commissioner,  appointed  aa  prescribed  by  ta«, 
to  make  partition  or  admeasure  dower,  is  enCitied  to  fire  dollora  for  mck 
day's  actual  and  necessary  service, 

^  3300.  The  clerk  of  the  court  of  appeols  ii  entitled,  for  the  Hrrlw 
specified  in  this  section,  to  the  following  fees : 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers  tmntmiMd 
tberertitb,  fifty  cents. 

Fur  filing  any  other  paper,  ten  centa. 

For  drawing  an  order,  twenty  centt  Cor  each  folio. 

For  entering  an  order,  twenty  cents  ;  and  for  each  folio  mow  Atk  Ml 

Fur  drawing  a  judgment,  twenty-five  cents  :  and  for  each  foHo  m««  Hm 

For  entering  a  judgment,  tweaty-fire  cents ;  and  for  each  folio  moraltH 

For  a  certified  copy  of  an  order,  record  or  other  paper,  entered  «r  fl| 
his  ofBce,  ten  centa  for  each  folio. 

Eor  engrossing  a  reioittitur,  ten  centa  for  each  folio. 
For  a  certificate,  other  than  that  a  paper,  for  the  oopylog  of  w! 
•Bifiled  W  a  iee,  ie  a  cop;,  i.weQly-fivo  cents. 
.      for  ("salinc  anr  T'^pw,  TrWin  renmTsi.Wvi  s 
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^  8301  •  [am'd  1882, 1890.]  Exoept  as  otherwise  prescribed  in  the 
mnexed  seotion,  each  clerk  of  a  court  of  record  is  entitled,  for  his  ser- 
rioes  in  an  action  or  a  special  proceeding,  brought  in  or  transferred  to 
ixe  oonrt  of  which  he  is  clerk,  to  the  following  fees  : 

XJ^on  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of  the 
jpeoial  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  fiiud  judgment  in  the  action,  or  entering  a  final  order 
in  tlie  special  proceedmg,  including  the  filing  of  the  judgment  roll, 
md  a  copy  of  the  judgment  to  insert  therein,  fb!ty  cents;  and  ten  cents 
A  addition  for  each  folio  exceeding  ten,  contained  in  the  order  or 
judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten  cents 
tor  eaoh  folio,  exceeding  five. 

Fpr  a  certified  or  other  copy  of  an  order,  record  pr  other  paper,  en- 
tered or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  apppeal  from  a  judgment  or  order,  a  party  shall 
^nresent  to  the  clerk  a  printed  copy  of  the  judgment  roll  or  order  ap- 
pended from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to  compare 
um,  certify  the  same,  for  which  service  he  shall  be  entitled  to  be  paid 
%t  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve  cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a  judgment 
thereupon,  six  cents. 

He  is  not  entitled  to  any  fee,  or  other  compensation,  for  any  other 
service,  in  any  action  or  a  special  proceeding  in  the  court,  except  that 
srhere  he  is  also  county  clerk,  he  may  charge  fees  as  prescribed  in  sec- 
ion  33Q4  of  this  act,  subject  to  the  limitations  therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than  parties 
ii  default,  ori^ainst  whom  a  judgment  or  a  final  order  has  been  taken, 
ind  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of 
my  paper  whereof  a  certified  copy  is  required  by  any  provisions  of  this 
ict,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the  parties  so 
itipnlating,  and  the  clerk  is  not  required  to  certify  the  same,  or  en- 
itfed  to  any  fees  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by  the 
alerks  of  all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
Qie  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court. 

§  3302.  The  last  section  does  not  apply  to  the  clerk  of  a  surrogate's 
30urt,  of  the  marine  court  of  the  city  of  New  York,  of  the  city  court  of 
fonkers,  of  the  justices'  court  of  the  city  of  Albany,  or  of  a  mayor's  or 
recorder's  court. 

§  3303.  The  clerk  of  any  court,  which  has  jurisdiction  to  naturalize  an 
alien,  is  entitled,  for  the  services  specified  in  this  section,  to  the  following 
fees: 

For  all  services,  upon  the  filing  of  a  declaration  of  intention  by  an  alien 
to  become  a  citizen,  including  the  oath  or  affirmation,  the  recording  of  the 
same,  and  a  certificate  thereof  delivered  to  the  alien,  twenty  cents. 

For  all  services,  upon  the  admission  of  the  alien  to  be  a  citizen,  including 
the  recording  of  the  papers,  and  a  certified  copy  of  the  record,  which  must 
Im  delivered  to  any  person  requiring  it,  fifty  cents. 

§  3304.  A  county  clerk  is  entitled,  for  the  services  specified  in  this  seo- 
tio&,  except  where  another  fee  is  allowed  therefor  by  special  statutory  ^^e^ 
vigion,  to  the  following'  fees : 

For  searching  and  certifying  the  title  to,  and   Vnc\ini\>taxiSi«a  mV'^i^  ''^^ 
vropertj,  for  eaoh  year  for  which,  the  search  is  made,  tot  ^aiOok  Xi«safe>  " 
'^h  kind  of  conveyance  or  lien,  five  cents. 
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Kor  I  copj  of  »n  oriier.  record,  or  otber  paper,  eDtei«d  w  BM  inT 
vBo^  tlgjit  eniU  for  aadi  foli*. 

For  filing  a  traoscripl,  and  muliiQg  aD  eDtT7  as  prMCribed  is  Baction  'M 
•f  IhiB  act,  twclv*  ceatB. 

Fur  issuing  un  execution  upon  a  judgment,  a  trauBcript  whereol,  «4 
Ihs  douliet  of  wbicb,  ban  bfea  filed  in  bis  office,  fiftj  cents,  to  be  p^lf 
Ihe  part;  at  irhoH  rcqueil  tbe  execution  is  issued,  and  to  be  coUaMd  li 
the  sheriS  in  addition  In  the  snni  due  upon  the  judgment. 

For  recording  and  indeiing  a  notice  of  the  pendeauj  of  an  actios 
oiB  ofBoe,  ten  cents  for  eaob  folia  oontained  in  tbe  notice. 

For  i^anoelliug  such  a  notice,  or  a  notice  filed  in    his  oSice,  aa  pn 
m  section  &iO  of  tliis  not,  iweutj-fire  uents. 

For  recording  anj  instrumunt,  wLiuh  moat  or  may  legally  be  reoMdid  bj 
nlm,  ten  cents  for  each  folio. 

For  iliug  a  certifioate  of  flntiaroction,  or  otber  aatief aetion-pieo^  ol  l 
mortgage,  and  entering  the  aatisractioo,  twentf-Gre  oenta. 

For  alBiing  and  indeiing  a  notice  of  foreclosQre  of  a  mortgage  ■>  p> 
■cribed  in  aectioQ  2390  of  tbis  act,  twenty-five  cents. 

For  entering  u  minute  thnt  a  mortgage  has  been  foreclosed,  ten  mom. 

For  filing  and  entering  a  satisfaction  or  an  assignment  of  &  judgnNl 

For  Qling  and  entering  tbe  bond  of  a  colleotor  or  other  oHlcer  ■atbvdal 

for  searehiug  for  such  a  bond,  six  c^nta. 

For  entering  sUlsfaclion  thereof,  tnelva  cents. 

For  sealing  any  paper,  wben  required,  tnelve  cents. 

For  filing  and  doclteting  notice  of  a  mecbanic'a  Hen,  tea  cenca. 

For  filing  and  entering  apeoificatiana  and  all  other  pa|>era  reItlio| 
lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  bis  offio*,  otbll  BM 
u  expressly  provided  for  in  this  section,  aix  cents. 

For  filing  any  paper  depoaited  with  him  for  safe  keeping,  six  cenU; 
ior  searching  for  such  a  paper,  when  required,  ibree  cents  for  auk  )■ 
aecesaarily  opened  and  examined. 

for  a  certificate,  other  than  that  a  paper,  for  the  copying  of  whidlbtk 
■nticled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inqairing  mto,  determining,  and  certifying  lb«  BUlBaieacj  of  th*  lit* 
ties  of  a  sheriff,  fifty  cents. 

Far  attending  upon  tbe  canvasaing  of  votes,  given  at  an  election,  two  M 
lars. 

For   drawing  the  necessary  eertiflcalea  of  the  result  of  the  o 
eighteen  cenla  for  each  folio ;  and  for  tbe  necessary  copiee  tberwl^  aU) 
cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath  Ol  cSm, 

For  notifying  the  governor  that  any  person  has  neglected  to  talte  aaisd 
af  office,  or  to  tile  or  renew  any  security,  within  the  time  presaribed  [vl>'' 
gr  of  a  vacancy  in  an  office  in  his  county,  ten  cents  and  th<  naoiMT 
poBtage. 

For  notifying  any  person  of  bis  appointment  to  office,  twenly-Av*  mM 
and  Ihe  eipcnseB,  actually  and  necessarily  incurred  in  giving  the  aatiW 
which  tbe  comptroller  deems  reasonable 

For  entering,  in  the  minutes  ot  the  county  oourt,  ■  UoeoM  W  1 
fc/ry,  and  lor  a  copj  tliereo!,  one  daWm, 

for  lakiogand  entering  a.  iCQuvtiia,QC«, l^rnb  Kai  Tjniiiin  mlliail 
bep  a  ferry,  Iwoatj-ftve  cenW.  .  »      .»  ^ 

^at  ■  cooatj  cletk  U  »ot  tftiiliei  Vj  tot  tw»,iaAK  «£»  wMm«W 
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eopj  of,  or  for  flling  or  certifying,  any  paper,  in  a  oiyil  action  or  special 
proc— ding,  in  a  court  of  which  he  is  ex-officio  cleric. 

%  3306.  The  last  section  does  not  affect  any  special  statutory  proTisioD, 
Ipnudning  unrepealed  after  this  title  takes  effect,  whereby  a  fee,  different 
EroQi  the  fee  therein  allowed,  is  allowed  to  the  clerk  of  the  city  and  county 
9t  New  York,  or  of  the  county  of  Kings,  for  a  serrice  therein  specified. 

§  3306.  The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
(■  «ntitled,  for  any  services  specified  in  the  last  section  but  one,  which  he  is 
mthorized  to  perform,  to  the  fees  specified  therein,  subject  to  the  qualifica- 
doDS  therein  contained. 

§  3307.  A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to 
tlM  following  fees : 

1.  For  serving  a  summons,  with  or  without  either  a  copy  of  the  com- 
>Udiit,  or  a  notice  specified  in  section  four  hundred  and  nineteen  or  section 
four  hundred  and  twenty-three  of  this  act ;  or  for  serving  or  executing  an 
>rd0r  of  arrest,  or  any  other  mandate,  for  the  service  or  execution  of  which 
lo  other  fee  is  specially  prescribed  law,  except  a  subpcena,  one  dollar  for 
MUsh  person  served  or  as  to  whom  it  is  executed ;  and  for  necessary  travel- 
ing to  serve  or  execute  the  same,  six  cents  for  each  mile  travelled,  going 
ind  returning ;  the  travelling  fees  to  be  computed  from  the  court  house  of 
hm  county ;  or,  if  there  are  two  or  more  court  houses,  from  that  nearest 
;o  the  place  of  service  or  execution.  But  where  two  or  more  mandates  are 
lelivered  to  a  sheriff,  to  be  served  upon  or  executed  against  one  person  at 
Mie  time,  in  one  action  or  special  proceeding ;  or  where  a  mandate  is  served 
apon  or  executed  against  two  or  more  personf ,  in  one  action  or  special  pro- 
seeding,  and  in  the  course  of  one  journey ;  the  sheriff  is  entitled,  in  all,  to 
lix  cents  only,  for  each  mile  travelled. 

S.  [anCd  1884.]  For  levying  a  warrant  of  attachment  against  the  prop- 
ftty  of  a  defendant,  issued  as  prescribed  in  title  third  of  chapter  seventh  of 
this  act,  or  for  executing  a  requisition  to  replevy  one  or  more  chattels,  one 
iollmr ;  and  also  such  additional  compensation  for  his  trouble  and  expenses 
in  taking  possession  of  and  preserving  the  property  as  the  judge  issuing  the 
irammt,  or  in  a  case  of  replevin,  as  the  court  or  a  judge  thereof  allows, 
ind  Uie  judge  or  court  may  make  an  order  requiring  the  party  liable  there- 
tor  to  pay  the  same  to  the  sheriff.  For  making  and  filing  a  description  of 
tml  property,  or  an  inventory  of  personal  property  attached,  twenty-five 
sente  for  ea<^  folio ;  for  each  necessary  copy  thereof,  twelve  cents  for  each 
CoHo ;  together  with  such  compensation  to  the  appraisers  as  the  judge  issu- 
ing the  warrant  allows,  not  exceeding  two  dollars  to  each  appraiser  for  each 
lay  Actually  employed ;  for  advertising,  during  the  pendency  of  the  action, 
personal  property  attached,  the  same  fees  as  are  allowed  to  a  sheriff  for 
idfertlaing  personal  property  for  sale,  by  virtue  of  an  execution.  If  the 
letion  la  settled,  either  before  or  after  Judgment,  the  sheriff  is  entitled  to 
poundage  upon  the  value  of  the  property  attached,  not  exceeding  the  sum 
at  iiHiloh  the  settlement  is  made. 

8.  For  a  oopy,  necessarily  made  by  him,  of  a  summons  or  other  man- 
imtm,  or  of  a  complaint,  affidavit,  or  other  paper  served  by  him,  where  no 
fee  therefor  is  specially  prescribed  by  law,  twelve  cents  for  each  folio. 

4.  tot  notifyhig  jurors  to  attend  a  trial  term  of  a  court  of  record,  fifty 
it!  for  eadi  Cause  placed  upon  the  calendar,  for  trial  by  a  jury,  to  be  paid 


bj  the  party  first  putting  the  cause  on  the  calendar  for  that  term.    But  the 
■heriff  is  net  entiued  to  more  than  one  dollar  and  fifty  cents  for  ea.\eftiUar 
In  ene  aotioB.    The  clerk  shall  not  put  a  cause  upon  Um  Qi\<i!niW^  Un 


AMOU:«T  OF  I 


I 


I 


din  this  lubdiviiloD,  is  paid  tahl]ii,l0( 

le  cause  Is  tried  by  a  aubsBqiieiil  tmL 

E,  as  v^esFi-i bed  in  section  nine  liuiidr»dui 

parly  moving  tiie  trial  mnsi  pay  to  the  efei 

.„-  calendar  fee  of  tees  remaining  paid.    TSepr* 

islon  shall  not  be  applicable  to  counties  wjintiatk 

sheriff  is  a  salaried  oEcet. 

B.  For  notifying  jurors  drawn  to  attend  upon  a,  writ  of  inqnin 
the  vHliditf  of  a  claim  to  personal  property,  seized  bj  virtue  of 
of  attachment  or  an  eiecntion,  or  in  obedicoca  to  a  precept,  issued  tf  M» 
missloners  appointed  to  inquire  concerning  tlie  inoompetenc;  of  h  pttM  " 
msDage  bimseif  or  his  aflaira,  in  consequence  of  idiocj,  lunncf,  or  bltitt 
drunkenness,  or  in  au?  case  not  proiided  for  in  the  laat  precedln|  fOtfi- 
Tiaion  of  this  section,  including  the  making  and  return  of  Ibe  inipdihio 

when   required,  for  each  juror  notified,  inentj-fiva  cents.     "      """"  ' 

jury,  v?hea  required,  iu  such  a  case,  two  dullars, 

6.  fur  receiving  an  execution  against  property,  entering  it  in  bia  buifa 
searching  for  property,  and  postage  on  the  return,  when  made  thlDogliUl 
post-office,  fifty  cenla.  If  required  by  the  sheriff,  that  fee,  together  '' 
bia  fee  for  returning  the  execution,  must  he  paid,  by  the  person  in  i 
hebslf  the  execution  is  issued,  si  tbe  time  wbeo  it  is  delivered  to  the  A 
who  is  not  bound  to  execute  it  unless  tbe  fee  is  no  paid.  For  mikii^  upM 
an  execution,  for  each  mile,  i^oiiig  only,  ten  cents  ;  to  be  cotspuCDd  u  pW' 
scribed  in  subilivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  eiecntion,  ._ 

ment,  or  itn  uEtschment  for  the  payment  of  money  in  an  action  or  a  ifM^ 
proceeding:  or  by  virtue  of  a  warrant  foe  the  collection  of  Doonej, IMW 
by  the  comptroller,  or  by  a  conn ty  treasurer;  in  any  county  cJc^lHM 
Tork,  Kings,  or  Westchester,  three  per  centum  upon  tbe  sum  collecBd  ~' 
eiceedmg  two  hundred  and  fifty  dollars,  and  two  per  centum  upon  itu- 

-due  of  the  sum  collected :  anil  in  either  of  the  counties  of  Ife*  Ta4j 
Kings,  or  Westchester,  two  and  one  half  per  centum  upon  IIm  (■( 
iHille(<t«d,  not  exceeding  two  bundred  and  fifty  dollars,  and  on*  uj  tW 
quarter  per  centum  Upon  the  residue  of  the  sum  collected;  itnd  alH,  '~ 
an  execution  is  stayed  after  a  levy,  by  order  of  the  court  or  oilier*, 
where  a  levy  is  upon  a  live  animal,  or  speedily  perishable  propKftl 
additional  compensation,  for  bis  trouble  and  expenses  in  lakingt  ^ 
preserving  the  property,  as  the  court  or  a  judge  thereof  sli 
settlement  is  made  after  a  levy  by  virtue  of  an  execution,  tb 
tied  to  poundage  upon  the  value  of  tbe  property  levied  upon, 
the  sum  at  wbicb  the  settlement  is  made,  and  to  the  additioiutl -i 
lion,  if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sole,  by  virtW  of  m 
eiecation,  warrant  of  attachment,  or  other  warrant  apedfied  in  the  IhI  [~ 
ceding  subdivision,  two  dollars,  unlesa  it  is  stayed  or  settled  befui 
and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certlGcates  of  the  sale  of  real  pi  , 
of  an  execution,  twenty-fire  cents  for  eacb  folio.  For  iliawi]_ 
ling  s  oonveyance,  upon  a  sate  of  reul  property,  two  doUara,  to 
the  grantee.  The  sheriff  is  also  entitled  to  the  piinter's  fees, 
by  law.  paid  by  him  for  the  publication,  not  more  tbm  i  ' 
notice  of  the  sale  of  real  properly,  and  he  may  require  tbe  ^. 
the  sale  to  advance  the  printer's  fees,  in  wbicb  esse  ha  di 
aamt  out  of  the  prooeed^.    Where  the  notice  is  published 

-weeks,  or  the  aula  is  poat^uei^  \W  «'!.'¥«&««  <A.  «aUJL'Ei>ui(ailiitg|fl 
or  of  putilishiiig  the  notiL-c  ot  y>™^>o^™*^'-'™™''^^°*'V™"<^^ 
reguBBiing  i(.      WheteVwo  or  more  eiewawoii* otsi>a*  " "  "'~~~ 


A^OTTNT  OF  FEES  8  8tOI 

btqr  are  il  the  banda  of  the  sheriff,  at  the  time  when  the  pro|k 
idyertised,  the  sheriff  is  entitled  to  printer's  fees  upon  onlj  one 
ind  he  must  elect  upon  which  execution  he  will  receive  tht 

rtuming  any  mandate,  which  he  is  required  by  law  to  return, 
For  a  certified  copy  of  an  execution,  and  of  the  return  ot 
thereupon,  deliyered  as  prescribed  in  section  1266  of  this  act, 
ents. 

>sting  and  publishing  the  notice  of  sale,  selling  and  conveying, 
%  in  pursuance  of  a  direction  contained  in  a  judgment,  the  like 
ihe  same  services  upon  the  sale  of  real  property  by  virtue  of  an 
>ut  where  real  property  is  sold  under  a  judgment  in  an  action 
a  mortgage,  the  sheriff's  entire  compensation  cannot  exceed 

king  a  bond  for  the  liberties  of  the  jail,  one  dollar.  For  taking 
nd,  or  any  undertaking,  which  he  is  authorized  to  take,  fifty 
a  certified  copy  of  such  a  bond  or  undertaking,  twenty-five 

Lecuting  any  mandate,  requiring  him  to  put  a  person  into  pos- 
-eal  property,  other  than  a  warrant  specified  in  subdivision 
F  this  section,  and  removing  the  person  in  possession,  one  dol- 
cents,  and  the  same  travel  fees  as  upon  the  service  of  a  sam- 

ich  person  committed  to  or  discharged  from  prison,  in  an  action 
proceeding,  one  dollar,  to  be  paid  by  the  person  at  whose 
s  imprisoned.  For  attending  before  an  oflScer,  for  the  purpose 
ing  a  prisoner,  or  receiving  into  custody  a  prisoner  surrendered, 
m  of  his  bail,  including  all  his  services  upon  such  a  surrender 
le  dollar. 

.tending  a  view,  two  dollars  for  each  day,  and  for  travelling, 
turning,  eight  cents  for  each  mile. 

ringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to  inquire 
le  of  detention,  one  dollar  and  fifty  cents  ;  and  for  travelling  to 
5  jail,  twelve  cents  for  each  mile.  For  bringing  up  a  prisoner, 
ler  writ  of  habeas  corpus,  the  sanie  fees ;  and  for  attending  the 
ge  thereupon,  one  dollar  for  each  day.  The  sheriff  is  entitled, 
0  the  sums  specified  in  this  subdivision,  to  his  actual  and  neo^ 

ly  services,  which  may  be  rendered  by  a  constable,  other  than 

ly  provided  for  io  this  section,  the  same  fees,  as  are  allowed  by 

stable  for  those  services. 

cecuting  a  warrant,  to  remove  any  person  from  lands,  belonging 

)  of  the  State,  or  to  Indians,  such  a  sum  as  the  comptroller 

ertifies  to  be  a  reasonable  compensation. 

ving  notice  of  any  general  or  special  election,  to  all  the  officers, 

is  required  by  law  to  give  such  a  notice,  one  dollar  for  each 

d,  in  addition  to  the  expense  of  publishing  the  notices,  as 

law ;  payable  from  the  county  treasury. 

>tifying  constables  to  attend  a  court,  fifty  c^its  for  each  oob- 

d. 

^tending  a  term  of  a  court,  which  he  is  required  by  kw  to 

ach  day,  three  dollars. 

rhe  last  section,  except  the  limitation  ot  amount  ooiiXAVM^  V^ 
leventh  thereof ^  does  not  affect  any  epeciaV  %\ax\)iIot3  \itcm3»M«k, 
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iSIOOST  OK  FEES. 


» 


rcnuuiug  unrepealed  otter  tbU  tide  takes  effect,  relating  to  the  fal  ut 
eipBusea  of  the  sheriff  of  the  city  and  county  of  New-Tork,  or  tba  Ar* 
of  the  ODunty  of  Kings. 

g  330&.  The  fees  of  a  eberiS,  upon  an  exeantion  «gBiiut  pr(9«tj^dl 
then  those  iFith  reaped  to  nhieh  it  is  speoialij  prescribed  bj  statnt^lili 
that  tbey  must  be  paid  by  a  pnrticulac  person,  or  that  thay  may  be  iocU 
in  the  cosif^  u!  the  party  in  nhoBo  favor  tbe  Biecution  ia  issued,  nuut  Im  I 
iecied  by  virtue  of  tbe  eiecution,  in  tbe  same  manner  ae  the  ann  iIm 
directed  to  be  oollected. 

g  3410.  A  coroner  is  entitled,  (or  tlie  eervices  spoeifled  in  ihla  aeill 
to  the  following  fees: 

1.  For  performing  any  duty  of  a  sberiff, 
eeeding,  in  nbicb  the  sheriff  is,  for  any  chu; 
which  u  ahcriff  is  entitled  for  tbe  same  sen 

2.  For  confining  a  eheriff  in  a  bouee,  by 
taining  him  while  there,  two  dollars  for  eact 

Jiefore  he  ia  entitled  to  be  discharged. 


I  an  Boliiffi  Of  a  spcdd  pr 
,  disqualiSed,  tbe  sumtMtt 


day.  I 


6y  §3311.  [mn'a  1687,  IBOl.]  Ee 
/  proviBlon  leollierwiSB  made  by  at 
T        luUy  written  out  from  Ills  Menog 


I    Except  where  otherwlfle  atrreed,  o 

by  atntiiie,  a  stenoerapher  is  entlUi 

Is  Menographlo  notes  of  the  l«sttmonj 

eiuunruuA,  lAikQii  iu  ith  uCtion.  or  a  special  proceeding  in  B.  coun 
9fore  a  judge  thereof,  and  furnished,  ripon  request,  to  a  party  or 
to  the  tollowing  fees  for  each  folio  :  In  a  circuit  court  or  court  _ 
terminer,  or  at  a  special  term  of  the  sii  preme  court  la  the  thlrd,*B^ 
in  tlia  superior  court  «(fl 


I J  other 


mony  required  tc 


rt  of  eltlier  of  the  couiiHeB  of  Rbr- 

gate  may  order  that  the  tees  for  such 
wblch  Uie  proceeding  relates. 


-  York,  or  Kioes 


;  and  for  the  i 


le  records  ctf  u 


I  from  tb> 

in  A  ii  anyc 

^*f*/  Erie.thi 

'   /  by  law  b 


.     [om'd  1881,  1889.  J     A  conatable  or  a  deputy  A 

titled,  for  attemJing  a  sittiDg  of  a  court  of  record,  pniHuaat 
from  tbe  sheriff,  to  tbe  following  fees  for  eacli  day's  a<?.' 

iimty  in  tbe  State,  two  dollars,  escept  that  i] 

compensation  ehall  be  tlitee  dollars,  and  mileage,  i 

trial  jurors  in  courts  of  record,     Those  fees  must  h_.^ 

mu  uouuty  treasTirer,  upon  the  production  of  tbe  certiSoale  d 

ol^k,  statrng  the  DDniber  of  ilaya  that  the  aaustable  or  depnljili 

-"^"^  '" '        lut  the  provisions  of  this  section  shall  not  be  applinr" 


attentled. 

the  oounUes  of  EJnga  or  New  Tort 

g  3313.  A  trial  juror,  in  an  action  or  a  speoial  proceeding,  in 
rei-ord,  is  entitled,  except  na  othervise  apeeially  preacribed  by  a 
particular  court.  Or  a  partieulur  county,  to  tbe  following  fees:  ' 
cents  for  each  cause  in  which  he  is  empanelled,  to  be  paid  by  ll 
Doliciug  the  cause  for  trial ;  or,  if  it  ie  noticed  by  mora  than  oub  f 
the  party  whom  the  court  directs  to  pay  it. 
/-;      §3314.  In  the  county  of  Kew  York,  the  common  council,  and  h^ 

Mhei  county,  the  board  of  eupervisnra   may  direct  that  a 

-  S  ing  two  dollars,  in  addition  tu  tbe  fees  pr^cribed  in  tbe  last  section.  «■ 

''  my  other  statutory  provision,  be  allowed  t«  eactkgrsDd  }uroT,iDC^| 

-  trial  juror,  for  each  day's  atleniiaiice  at  a  term  of  a  court  of  record,  ('■T 

or  criminal  jurisdiotioD,  held  within  their  c«uDly;  and  also  travel  iMiJ 

gsing  to  and  teturuing  from  the  term,  not  cioeeding  five  c 

mile.     The  Bum  BOBiVo';eiui'Qa^^e^ib^  the  county  treasu     .   , 

periiflcBle  of  the  c\etk  ot  \W  qjoutv,  wato.?,  "^o*  touJwei  tA  <UTtlW|| 

juror  actuatlv  attended,  and  1.^10  unnAftT  ul  nStf*  Wi€iefc.\n'HwC»* 

to  Btt«nd.      tha  Mtto^l  so  pi-ia.  tt""  v-«\»A-™.&e  v.«™-™«<t« 

eouBtj  cbkrgeB  kit  TU3«i. 


AMOUNT  OF  FEES.  §§  3315-332? 

8815.  Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a  civil 
L  criminal  action  or  special  proceeding,  in  a  court  of  record,  occupies 
"t6  than  thirty  days,  the  court,  by  an  order  entered  in  the  minutes,  may 
md  allow,  to  each  juror,  such  an  extra  compensation  as  it  deems  reason* 
^  for  his  services  thereupon;  the  amount  of  which  oompensationy 
aiher  with  the  expenses,  actually  and  necessarily  incurred,  for  food  for 

jurors  during  the  trial,  is  a  county  charge. 

'  8316.  A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of  n 
rt  of  record ;  or  upon  a  writ  of  inquiry ;  or  upon  a  trial,  before  a  sheriif , 
k  claim  to  personal  property,  seized  by  virtue  of  a  warrant  of  attachment 
La  execution ;  is  entitled  to  twenty-five  cents,  to  be  paid  by  the  person 
rhose  instance  the  jury  is  empanelled. 

3317.  Except  as  otherwise  specially  prescribed  by  law,  the  proprietor 
L  newspaper  is  entitled,  for  publishing  a  summons,  notice,  order,  citation, 
^iher  advertisement,  required  by  law  to  be  published,  other  than  the  sea- 
L  laws,  for  each  folio,  to  seventy-five  cents  for  the  first  insertion,  and 
r  cents  for  each  subsequent  insertion.   The  compensation,  for  publishing 

•ession  laws,  must  be  fixed  by  the  board  of  supervisors,  at  not  more 
ci  fifty  cents  for  each  folio. 

3318.  A  witness  in  an  action  or  a  special  proceeding,  attending  before 
vvn  of  record,  or  a  judge  thereof,  is  entitled,  except  where  another  fee 
pedally  prescribed  by  law,  to  fifty  cents  for  each  day's  attendance ;  and, 
m  resides  more  than  three  miles  from  the  place  of  attendance,  to  eight 
tt  tat  each  mile,  going  to  the  place  of  attendance. 

33 1 9.  A  witness,  attending  before  a  commissioner  or  an  officer,  authorized 
afce  his  deposition  to  be  used  without  the  State,  in  a  case  other  than  one  speci- 

In  section  83S7  of  this  act,  is  entitled  to  two  dollars  for  each  day^s  actual  at- 
lance,  and  to  eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

-  3320.  [am^d  1892.1  A  receiver,  except  as  otherwise  specially  prescribed  by 
"mte,  is  entitled,  in  addition  to  his  lawful  expenses,  to  sueh  a  commission,  not 
BBdiDg  five  per  centum  upon  the  sums  received  and  disbursed  by  him,  as  the 
tt  by  which,  or  the  judge  by  whom  he  is  appointed,  allows.  Any  receiver, 
ftaee.  guardian,  trustee,  committee,  executor  or  administrator,  required  by 
^give  a  bond  as  such,  may  include  as  a  part  of  his  lawful  expenses  such 
MBMile  sum,  not  exceeding  one  per  centum  per  imnum  upon  the  amount  of 
Slbond,  paid  his  sureties  thereon,  as  such  court  or  judge  allows. 

«8821.  A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  the 

Oaberlain,  is  entitled,  for  the  services  specified  in  this  section,  to  the 

Mring  fees : 

or  receiving  money  paid  into  court,  one  half  of  one  per  centum,  upon  the 

k  so  received. 

or  paying  out  the  same,  one  half  of  one  per  centum,  upon  the  sum  so 

Lout. 

or  investing  money,  pursuant  to  the  direction  of  a  court,  one  half  of 

]MBr  centum  upon  the  sum  invested,  not  exceeding  two  hundred  dollars, 

cue  quarter  of  one  per  centum  upon  the  excess,  over  two  hundred  dol- 

ck  receiving  the  interest  upon  an  investment,  aud  paying  the  same  to 
tterson  entitled  thereto,  one  half  of  one  per  centum  upon  the  interest  am 
mnd  and  paid. 

8322.  A  justice  of  the  peace  is  entitled,  for  the  services  specified  in 
'  ieeUon,  to  the  following  fees : 

In  an  action  brought  before  a  justice  of  the  ]^ao«. 
or  4  sanuaons,  twenty-Sve  cents. 
TMO  order  of  arreat  twenty-^ve  cents. 
•  e  wamat  of  htUohmoni,  twenty-five  oe&ta.  "  *^  "" 


I 
I 


Foi  Ibe  acliDuwladgiaeiiC  of  a  pqwci  of  (Lttaroes',  tweat;-fi*e  ca 

For  Ukiug  aa  affiJaFit,  or  adtniaiBtering  an  oath,  ten  cents. 

For  drawing  an  nffidavit,  application,  or  notice,  requited  by  slaWI^  M 
oenla  for  eacti.  folio. 

For  draning  a  band  or  an  uodattaking,  ti 

For  bearing  an  application  (oT  a  oonimiBaioD  to  tixumine  one  or  BM  A 
Dweea,  fiit;  eeais. 

For  an  order  for  such  a,  comtnissioD,  and  attending,  settling,  andntlUf 
iug  iateiTogatories,  E.hj  ci   ' 

Foe  hearing  ati  applieati 

seouritj  thereupon,  Qftj  c< 

For  an  adjournment,  except  where  it  is  made  by  the  justice  upon  bilim 
motion,  tnentj-Sre  ueata. 

For  einpanolling  and  awMring  a  jury,  I    ....  ^_ 

For  bearing  tbe  plainUfTB  evideooe,  where  the  defenilant  diMiBOttffri    M 


For  receiving  and  entering  the  verdict  of  a  jurj,  twentj-fiie  ten 
For  entering  judgment,  iwentf-five  cents. 
For  filing  each  paper  required  b;  statute  to  be  filed,  fire  cente. 
Far  a  transcript  of  a  judgment,  tnenty-five  ceata. 
For  a  copy  of  B.nj  paper  for  which  a  fee  is  not  eipceasly  preieriM  1(  ^ 
Ian,  ail  centi  for  each  folio.  " 

For  an  eieuution,  or  the  renenel  of  an  execution,  twentv-Gve  oMUfc 
For  making  a  return  upon  an  appeal  from  ii  judgment,  two  dollm 
For  an  order,  directing  an  action  or  a  special  proceeding  to  be  hMH    J 


before  another  justice, 

For  services  when  aasociated  nith  Hootber  justice,  in  any  caMwtOi  I 
fee  tlierefor  is  not  oipressl;  prescribed  bj  law,  for  each  da;  actaallf  V*'  I 
two  dullara.  J 

3.  In  a  special  proceeding,  or  an  action  not  brought  before*  ju*»»  J 
the  peace.  f 

For  ■  warrant,  in  a  caae  where  a  fee  therefor  is  nol  expreselj  |if«H>>"  | 
bj  law,  Iwenty-five  ocnta. 

For  a  warrant  for  tbe  apprebensioa  of  a  person  charged  with  Wstl* 
father  of  a  bastard,  fifty  centa  ;  for  indoraing  a  warrant,  iin«d  0* 
another  county,  twenty-five  cents. 

For  servioea  when  aasociated  with  another  justice,  in  any  casa  »i>»' 
fee  therefor  is  not  eipresaly  prescribed  by  law,  for  each  day  actaal!}  V* 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding  >> 
mcnoed,  in  a  case  where  a  fee  therefor  is  not  apeciall;  prescribed  bJ  ^ 
twenty-five  cents. 

For  a  view  of  real  properly,  in  a  case  wbere  it  tg  required  by  laMinF 

i'or  ■  warrant  of  attachment 
twatj-Rr«  cenlB. 
I       JVir  drawi]ig,  aigning,  a,Di^  ^^auun^  W' 
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MiTiction  of  such  a  juror  or  witness,  or  of  any  person  for  contempt,  in 

case  where  a  fee  therefor  is  not  specially  prescribed  by  law,  fifty  cents. 

)r  an  execution  upon  such  a  conviction  before  him,  twenty-^ve  cents. 

>r  drawing,  copying,  and  certifying  a  bond,  an  undertaking,  a  recognix- 

t,  or  other  written  security,  and  filing  the  same  with  the  county  clerk,  or 

r  officer  with  whom  it  must  be  filed,  twenty-fiye  oents. 

>r  a  warrant  of  commitment  for  any  cause,  twenty-fire  cents. 

>r  a  subpcana,  including  all  the  names  inserted  therein,  twenty*fiir» 

I. 

>r  a  precept  to  notify  a  jury,  fifty  cents. 

>r  empanelling  and  sweariug  a  jury,  twenty-five  cents ;  except  in  pro- 

ings  to  alter  or  lay  out  a  highway,  in  which  case  he  is  entitled  to  two 

irs. 

>r  hearing  the  matter,  concerning  which  a  jury  is  called,  fifty  cents.  . 

>r  receiving  and  entering  the  verdict  of  the  jury,  and  the  order,  if  any, 

Biipon,  twenty-five  cents. 

)r  any  service  for  which  a  fee  is  not  expressly  allowed  by  this  subdi- 

m,  and  for  which,  if  rendered  in  an  action  before  a  justice,  a  fee  is 

wed  by  the  first  subdivision  of  this  section,  the  fee  allowed  in  such  an 

m  for  the  same  service. 

}r  taking  the  deposition  of  a  witness,  upon  an  order  made,  or  commis- 

Issued,  by  a  court  of  record  of  the  State,  or  a  court  in  another  state  or 

Titoiy,  or  a  foreign  country,  ten  cents  for  each  folio. 

3r  xnaking  the  necessary  return  and  certificate  thereto,  fifty  cents. 

:>T  taking  an  affidavit  or  administering  an  oath,  ten  cents. 

3323.  A  constable  is  entitled,  for  the  services  specified  in  this  section, 
le  following  fees : 

In  an  action  brought  before  a  jnstioe  of  the  peace,  or  in  a  jastices' 
rt  of  a  city,  for  serving  a  summons,  twenty-five  cents  ;  for  serving  a 
mens  and  executing  an  order  of  arrest,  one  dollar ;  for  serving  a 
.mens  and  levying  a  warrant  of  attachment,  one  dollar ;  for  serving 
mmons  and  affidavit  and  executing  a  requisition  in  an  aotion  for  a 
;tel,  one  dollar ;  for  serving  an  order,  directing  the  action  to  be  con- 
ed before  a  justice  other  than  the  one  before  whom  it  is  pending, 
for  attending'before  the  latter,  fifty  cents,  and  fifty  cents  in  ad<S- 
if  he  so  attends  with  a  person  in  his  custody  ;  foroolleoting  money 
ixttie  of  an  execution,  tor  every  doUar  collected,  to  the  amount  of 
dollars,  five  cents  ;  for  every  dollar  collected  over  fifty  dollars,  two 
one-half  cents ;  where  a  judgment  or  an  execution  is  settled  after 
7ji  the  oonstable  is  entitled  to  poundage  upon  the  sum  at  which 
settlement  is  made,  not  exceeding  the  value  of  the  property  levied 
n ;  for  each  mile  necessarily  traveled,  goins  and  returning,  to  serve 
unmons  or  to  serve  or  to  execute  any  omer  mandate,  except  a 
ire,  the  distance  to  be  computed  from  the  place  of  abode  of  the 
son  served,  or  the  place  where  it  is  served,  to  the  place 
ire  it  is  returnable,  ten  cents';  but  where  two  or  more 
idates  in  one  action  are  served  or  executed  upon  the 
le  journey,  or  where  a  mandate  is  served  or  executed 
inst  two  or  more  persons  in  one  action  he  is  entitled,  in  all,  to  only 
cents  for  each  mile  necessarily  traveled  ;  for  notifying  the  plaintiff 
he  execution  of  an  order  of  arrest,  twenty-five  cents  ;  and  for  gping 
he  plaintiff's  residence,  or,  if  he  is  found  elsewhere,  to  the  place 
)re  he  is  found,  to  serve  such  a  notice,  for  each  mile  traveled,  %^v^^ 

returning^  ten  cents ;  for  subpoenaing  each  'witness, "no\i  extiee^xi^ 
;  twenty-£re  cents :  fornofcifying  the  jurors  to  attend  e^txY^iX^cmft 
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dollar  and  fifty  oeata ;  for  taking  oharga  of  a  jnry  dnring  their  dellbv 
ations,  fifty  oanta;  wbere  witnoBBBB.  noteioeedingfonr,  aresnbptawl 
hj  aoy  peisou  oikei  ihaa  t,  oouatable,  the  fee  therefor  is  loi  col 
eocli. 
2.  la  a  Bpeoial  proceeding. 
^OT  noticing  jnrorB  to  alteiid  to  aeaeas  damages,  in  proceedinglH 
lating  to  bigliwujB,  two  dollars. 

For  noticing  jurors  toattendin  any  other  oaae,  unlesBBfeeUiwris 
is  spsoiully  preauFibed  by  law,  for  each  person  notified,  tea  innM;  U 
for  eaoh  mila  actuiiUy  and  nBoesBflrily  travailed,  going  from  lii4a 
turaiag  to  bis  place  of  tesideuce,  tan  cects. 

For  aenitig  a  precept  or  other  mandate,  by  which  the  speciid  j 
ceediog  is  commeDoed,  twenty-five  cents. 

For  serving  a  nanant,  in  any  case  where  a  (ee  therebs  a 
spDOially  prescribed  by  law,  Sft;  oenta. 

For  serying  an  order,  direoting  the  special  prooeeding  to  bii 
tiaaed  before  inatice  other  than  the  one  before  whom  it  is  psnJlD 
nod  for  attending  before  the  latter,  fifty  cents,  and  fifty  ctiDlii 
addition  if  be  eo  attends  with  a  person  in  his  coatody. 

For  arresting  and  aommitting  any  person,  paraaant  to  pioow 

For  BTibpotnaing  each  witness,  not  exceeding  fonr,  twenty-fltei 
For  each  mile  neceiisarily  travelled,  going  and  retorning,  to  m 
execute  a  mandate,  the  dislni^oe  to  be  computed  from  the  plaw 
it  is  served  or  exaottted,  to  the  place  where  it  ia  retornabls,  db 
different  rate  of  travel  feea'npon  the  service  or  eiecntion  Iho 
speoially  prescribed  by  Btatate,  ten  cents.  Where  two  or  more 
dates  are  aerved  or  execnted  in  one  special  proceeding,  tb? 
upon  tbe  amonnt  of  travel  fees  Bpeoj^edin  the  last  precedii^  sidri 

^  3321.  X  constabla  nho  charges  any  travelling  fees,  must  itio*,  bj* 
davit,  that  the  travel  was  necessary  to  perform  the  service  with  rapM 
which  it  is  cliarged;  tbat  no  more  miles  are  cbar^  for,  tban  wert  Hin 
And^in  good  faith  travelled  for  ttint  purpose;  that  be  had  at  the  tni 
other  official  or  private  business  upon  the  route  so  travelled;  and  lUI 
travelting  fees  are  charged  upon  one  mandate  only,  wbich  must  be  tuii 
to  or  described  In  the  affidavit.  The  juBlice  taxing  the  fees  must  bt  M 
ded  tbat  the  miles  charged  for  were  actually  and  neoesaarilj  tMwOei, 
«tated  In  the  afSilavit. 

§  332S.  A  party  recoveriag  coals  in  an  action  before  a  jasliw  d  ■ 
pence,  in  wliose  behalf  a  coniiuissiou  has  been  issued,  and  wt  ' 
evidence  a.  deposition  taken  thereunder,  is  entitled  to  recovei 
burBemenls  thereupon,  not  eiceeding  the  following  Bums : 
fees  for  taking  and  returning  testlmonj,  one  dollar;  eaob  aubpwia 
or  oath  admiaistered,  by  the  oommissioner.  six  cents ;  expense  cf  H>^ 
each  subpcBoa,  tnenty-five  cents  ;  each  wilnesa'i  fees  for  each  day's  lIHl 
ance  before  the  commissioner,  iwenij-fivo  cents ;  postage  for  eem' 
retumlog  the  curamissiun  and  papers  annexed  thereto,  one  dollar, 

%  3326.  Except  as  otherwise  specially  prescribed  by  law.  a  penoa,!^ 
fled  to  attend  aa  a  juror,  is  entitled  to  tweoty.five  cents,  for  altendiV  ^ 
*etrir\f,  upon  the  trial  of  an  action  or  thfl  hearing  ot  a  special 
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ore  a  justice  of  the  peace;  and  to  ten  cents  for  attending  to  serre^ 
»re  he  is  not  sworn. 

i  3327.  A  witness  is  entitled  to  twentj-fiye  cents,  for  each  day's  actual 
mdance,  before  a  justice  of  the  peace,  in  an  action  or  a  special  proceed- 
,  or  before  a  commissioner  appointed  by  a  justice  of  the  peace,  or  before 
istice  of  the  peace  taking  a  deposition  to  be  used  in  a  court,  not  of  reo> 
y  of  another  state,  or  a  territory  of  the  United  States. 

\  3328.  A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
istice  of  the  peace,  is  not  obliged  to  render  any  service  s^)edfied  in  this 
B,  without  the  previous  payment  or  tender  of  his  fee  therefor. 

\  3329.  In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
dered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed  therefor  by 
',  the  otiier  party  may  pay  those  fees,  and  the  amount  thereof  must  be 
ed  as  part  of  his  costs,  if  he  recovers  costs. 

\  3330.  The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case^ 
ere  special  provision  is  otherwise  made  by  statute  for  compensation  for  a 
tioular  service. 

)  3331.  Where  an  officer  has,  when  his  title  takes  effect,  commenced 
performance  of  a  service,  for  which  a  fee  is  allowed  by  the  statutes 
xyitofore  in  force,  he  is  entitled  to  the  fee  so  allowed,  for  the  completion 
ttiat  service,  and  he  is  not  entitled  to  the  fee  for  the  same,  or  a  cor- 
ponding  service,  allowed  by  this  title. 

\  3332.  Except  as  otherwise  expressly  prescribed  therein,  this  title  doee 
;  apply  to  a  service  rendered  in  a  criminal  action  or  special  proceeding,  in* 
onrt,  or  before  an  officer. 

CHAPTER  XXn. 

ariNITIONS  AND  REGULATIONS  CONCERNING  THE 
CONSTRUCTION,  EFFECT,  AND  APPLICATION  OF 
THIS  ACT. 

rUS     L — ^General  definitions,  and  rules  of  construotion.      * 
I7LE    U. — Provisions   reoulatino   the  effect  and  application  o» 
THIS  act. 

TITLE  I. 
General  definitions^  and  rules  of  construction. 

Definition  of  "action."  $  8340.  Bnle  of  oonstmction  as  to  pn5- 

Id.;  **  Bpeclal  proceeding."  lication,  etc.,  in  certain  cases. 

BB.  Division  of  actions  into  civil  and 


S 
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ivision  of  actions  into  civil  and  8341.  Id.:  as  to  certain  special   pro- 
criminal,  visions  relating  to  New  York 
Definition  of  *'  criminal  action.**                     dty. 

.  Id.;  *'  civil  action."  8842.  Id.;  as  to  eonnty  court. 

Parties  to  a  civil  action.  8848.  Miscellaneoas  general  definitions 
Only  one  fonn  of  civil  action.  and  rales  oiconstmction. 

)  3333.  The  word  ''action ",  as  used  in  the  New  Bevision of  the  Stat- 
fl,  when  applied  to  judicial  proceedings,  signijBes  an  ordinary  prosecution^ 
a  ooort  of  justice,  by  a  party  against  anpther  party,  for  the  enforcement 
pioleotion  of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the  pua- 
laent  of  a  public  offence. 

I  3334.  Every  other  prosecution  by  a  party,  for  either  of  the  purpoiwi 
scfficd  in  the  last  section,  is  a  spedal  proceeding. 


gem;r4l  definitioks, 


"^j 


g  3335.  ActioDe  are  of  two  klnilB : 

I.  Civil. 

S.  Criminal, 

g  3336.  A  criminal  sciion  ii  prosecated  bj  the  people  of  the  StUe,  mi 
part;,  againet  a  peraoii  charged  with  a  public  offence,  foe  the  pnidilifflRt 
Uateof. 

g  3337.  Ever;  other  aotiaa  is  a  civil  actioa. 

g  3338.  The  party  prosecutiug  ■  ciril  action  is  atjled  the  plaiiHf ,  Ibi 
ftdierae  party  ia  atjled  the  defeodaiit. 

^  3333.  There  is  oqIj  one  form  of  civil  action.  The  distinction  iwnm 
aotiona  at  lav  and  euicii  in  equity,  and  forms  of  those  aciiooa  aiul  ima, 
have  been  abolished. 

§  3340.  Each  provision  of  this  act,  requiring  the  pnblication  of  i  aiB- 
mona,  notice,  or  other  papar,  in  one  or  more  newepapers,  or  authoriiiiig  * 
requiring  a  court,  or  a.  judge,  to  deuiguale  one  or  more  iietr»papen,  in  *^ 
cuch  a  publication  moat  be  made,  or  requiring  the  poatiog  of  a  nolioio 
other  paper,  is  to  be  constracd  as  Dot  affeutiug  an;  Bpecial  proviiioa  ol  Ua 
Btatuiee,  remaining  unrepealed  after  tbe  former  provision  takea  effect,  f» 
Bcribing  one  or  more  psrliciilar  nawepapera,  in  vhich  such  a  pabluMin 
must  or  ma;  be  made,  or  one  or  more  partiouiar  places,  in  which  noliefaol 
other  legal  papers  must  Or  may  be  posted,  in  a  particular  locality,  or  III 
particular  case, 

g  3341.  Each  provision  of  thia  act  is  to  be  construed  as  not  afccila( 
any  apecial  provision  of  the  etalules,  remaining  unrepealed  after  tbe  fonM 
provision  t^ea  effect,  wbich  is  applicable  exclusively  %o  an  actioi 
tbe  mayor,  aldermen,  and  commonalty  of  the  oily  oC  New-York, 
tbe  recovery,  entry,  and  collectioa  of  a  judgment  in  ench  an  actio 

g  3342.  Each  ptoriaion  of  this  act,  conferring  power  upoo,  or  _  ... 
ing  a  procaeding  to  be  taken  at,  a  geueral,  special,  or  trial  term,  whltk 
is  applicable  to  a  county  court,  is  to  be  conatrued  ^f  applying  ti>  aj 
term  of  the  county  court,  held  pursuant  to  an  appointmeDt  made 
eoribed  by  la«. 

g  3m3>  In  construing  this  act,  the  following  rnlea  must  be  obaamd, 
except  where  ■  contrary  intent  ia  expressly  declared  in  tt  "  '  '      ""  "" 

construed,  or  plainly  apparent  from  the  context  thereof 

1.  The  "auperior  city  courts"  are,  collectively,  the _, ^ 

pleas  for  the  city  and  county  of  New-York,  the  superior  court  of  the  dQlt 
New  York,  the  superior  court  of  Buffalo,  and  tbe  city  court  of  Brookljn 

a.  The  word,  "mandate",   iaoludea  a  writ,  process,  or  other  irrtWi 
direction,  issued  pursuant  to  Ian,  out  of  a  court,  or  made  pursuant  to  ' 
by  a  court,  or  a  judge,  or  a  person  acting  ae  a  judicial  ofEoer,  and 
manding  a  court,  board,  or  other  body,  or  aa  oiEcer,  or  other  pertod,  D 
or  otherwise  designated  therein,  to  do,  or  to  refrain  from  doing,  a 
therein  spedfled. 

3.  The  word,  "judge",  includes  ajuatice,  ainrogale,  recorder,  jubUm*' 
the  peaM,  or  other  Juiiii:iai  officer,  authorized  or  required  to  act,  or  probfr 
ited  from  acting,  in  or  with  respect  to  the  matter  or  thing,  refrrred  la  tt 
the  proviaion  wherein  that  ward  is  used, 

4.  Tbe  word,  "  clerk  ",  BigniRes  the  clerk  of  th«  court,  wherein  the  — 
m  epeoial  proceeding  ia  brought,  or  wherein,  or  by  whose  autboriiy,  li**" 
Utob»  done,  which  ii  referred  to  in  the  proriEion  in  which  it  If  wd.  H 

'  special  pr«cee4i,cii\a^vu'i\^v,Qf>.'a»vh^&taha4«D^lair'f 
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I  aathority  of  the  supreme  court,  it  Bignifies  the  clerk  of  the  couatj 
lerein  the  action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  ^^  report,*'  when  used  in  connection  with  a  triai,  or  othef 
luiry,  or  a  judgment,  means  a  referee's  report ;  and  the  word,  "  decision/^ 
len  used  in  the  same  connection,  means  the  decision  of  the  court  upon  a 
aring,  or  the  trial  of  an  issue,  before  the  court  without  a  Jurj. 

6.  The  words,  **  real  property,"  are  co-extensive  with  lands,  teaementSi 
.d  hereditaments. 

7.  The  words,  "  personal  property,"  include  money,  chattels,  things  in 
tion,  and  evidences  of  debt.  The  word,  **  chattel,"  is  co-extensive  with 
odt  and  chattels. 

8.  The  word, "  property,"  includes  real  and  personal  property. 

9.  A** personal  injury,"  includes  libel,  slander,  criminal  conversation, 
duction,  and  malicious  prosecution ;  also  an  assault,  battery,  false 
prisonment,  or  other  actionable  injury  to  the  person  either  of  the  plaint- 
,  or  of  another. 

10.  An  '*  injury  to  property  "  is  an  actionable  act,  whereby  the  estate  ot 
other  is  lessened,  other  than  a  personal  injury,  or  the  breach  of  a  contract, 

11.  The  word,  *^  affidavit,"  includes  a  verified  pleading  in  an  action,  or  a 
rified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be  "  annulled," 
len  the  action,  in  which  it  was  granted,  abates  or  is  discontinued ;  or  a 
■al  judgment,  rendered  therein  in  favor  of  the  plaintiff,  is  fully  paid ;  or 
inal  judgment  is  rendered  therein  in  favor  of  the  defendant.  But,  in  the 
Be  laet  specified,  a  stay  of  proceedings  suspends  the  effect  of  the  annul* 
mt,  and  the  reversal  or  vacating  of  the  judgment  revives  the  warrant  . 

18.  The  term,  "  judgment  creditor,"  signifies  the  person  who  is  entiUed 
collect,  or  otherwise  enforce,  in  his  own  right,  a  judgment  for  a  sum  of 
vney,  or  directing  the  payment  of  a  sum  of  money. 

14.  A  '*  judgment  creditor's  action  "  is  an  action  brought  as  prescribed 

article  first  of  title  fourth  of  chapter  sixteenth  of  this  act,  or  any  other 

ion,  brought  by  a  judgment  creditor  to  aid  the  collection  of  a  judgment 

'  a  sum  of  money,*or  directing  the  payment  of  a  sum  of  money. 

16.   The  words,  "  lunacy,"  and  **  lunatic,"  embrace  every  description  of 

loundness  of  mind,  except  idiocy. 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  property,  which 

ir  may  be  set  off  by  boundary  lines,  as  distinguished  from  an  undivided 

jre  or  interest  therein. 

.7.   The  word,  "territory,"  when  applied  to  a  portion  of  the  United 

tee,  without  the  State,  includes  the  District  of  Columbia. 

.8.  A  "domestic  corporation " is  a  corporation  created  by  or  under  the 

-s  of  the  State ;  or  located  in  the  State,  and  created  by  or  under  the  laws 

the  United  States,  or  by  or  pursuant  to  the  laws,  in  force  in  the  colony 

N'ew  York,  before  the  19th  day  of  April,  in  the  year  1116,    Every  other 

poration  is  a  **  foreign  corporation." 

19.  The  terms,  "  trial  juror,"  and  "trial  jury,"  are  respectively  equivalent 
the  terms,  **  petit  juror,"  and  "  petit  jury,"  as  used  in  the  constitutioa 
1  laws  of  the  State.  The  word,  "  notify,"  as  used,  with  respect  to  pro- 
ing  the  attendance  of  a  juror,  is  equivalent  to  the  word,  "  summon,"  aa 
id  in  the  like  connection,  in  the  same  constitution  and  laws. 

SO.  The  word,  "  action,"  refers  to  a  civil  action;  the  word,  "  judgment," 
a  judgment  in  such  an  action;  the  term,  " special  proceeding,"  to  a  civil 
seial  proceeding ;  the  word,  "  order,"  to  an  order  made  in  such  an  action 
special  proceeding ;  the  words,  "  an  action  of  ejectment  "  to  aa  aotiea  to 
lover  the  immediate  j^ossession  of  real  property. 
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21.  The  Wrm,  "  poblicholidty,"  incladM  eMh  of  the  ((  „--,-,  _ 
will  Ibe  Erst  iij  of  Jamiarj;  the  twentr-second  day  of  Februiu7ithi 
Ihiilieih  daj  of  Mav ;  the  fourth  da;  of  JdI;  ;  the  twentj-fifth  dij  d( 
December';  unless  either  of  tbose  dajs  falls  npoo  Suoday,  aad,  io  Uiil  at, 
the  neil  dac  thereader  ;  also  each  geoerat  election  daj ;  and  eadi  <l>f, 
appointed  by  [be  President  of  the  United  Statet  or  the  GoT«mer  of  lit 
Slate,  aa  a  da;  of  geneval  thotikagiviag,  general  fasting  and  prajer,  or  Vba 
jenetal  religious  obflerranea. 

22.  Eacli  of  the  words,  "  cow,"  "  heretofore,"  and  "  hereafter," 
to  the  time  when  the  proviaioD  contsintog  it  takes  elTect. 

iS,  Where  an  instniment,  gpeciSed  in  this  act,  is  deaeribed  u,  n 
cipreaal;  required  to  be,  writteu  or  printed,  it  maj  be  partly  wrJtMB  a* 
ftiilj  prinlfld. 

Si.  The  word,  "  folio,"  aigniSea  one  hundred  worda,  counting  aa  I  m 
■  "  -iiy  emplojed. 


TITLE  IL 

Prevuioiu  rtgtilaliiig  llu  effect  ontf  application  o/  lAu  ad 

1  SS«.  Bhort  tllle  of  Ibis  act  Jurora  aiLd  JotlM.  . 

tSU.  Bole  or  ettict  coDstnietlOD  Dot  canaei. 

applicable  thanto,  |  88G1.  Id.;     apon    grand    ] 

demeanorE  created  ttiereb^.  S3S3.  Id, ;  npoa  proceedlne 

B4T.  Application  o[  certain  pordooB  rtgtaii    aceraed,   s 
tbareof,  regulated  and  qoal' 


tbureof,  regulated  and  i.  

■~-r  Id.;  npon    fomier 


_  3S54.  Id.;  npon  officers  and  ctfoa 

ntt.  Id.:  wben  procendlDgi  to  be  nn-  WSS.  Wbtm  thla  act  deemed  to  I* 

derlormer  etatutea.  been  possiid,  etc. 

SBSO,  Effect  of  Ihia  act,    upon   trial  3S5«.  Wken  tbie  act  lakes  eSecL 

g  3344.  This  act  constituteB  b.   portion  uf   the  New    Revision  o(  II 

Statutes.      It  may  be  atvled,  in  any  act  of  the  legislataro  or  proooedlag  is 

a  oonrt  of  justice,  or  wheieTer  it  is  otherwiso  referred  to,  "  The  Coda  tl 

Ciril  Procedure".  f^ 

%  334G.  Tbe  rule  of  the  common  law,  that  a  statute  in  derogtitian  o'  tt* 
common  law  ia  atriclly  construed,  docs  not  apply  to  tins  act 

%  3346.  Where  it  ia  preacribed,  in  a  provision  of  thia  act,  thai  a  ^ 

doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crirae,  or,  gmeltDf, 
of  a  misdemeanor,  be  eball  be  punished  therefor  in  Uie  ranuner  and  to  IB* 
eitent,  presoribcd  by  the  elatutea  remaining  unrepealed  after  the  proriMl 
in  question  takes  effect,  for  the  punishment  of  the  crime  so  epeclflcd;  if 
for  the  puniabment  of  a  misdemeaiior,  the  punishioeDt  of  nliicU  ii  oat  aft 
tally  prescribed  in  the  statute  defining  it. 
;'  §  3347.  The  application  nnd  effect  of  certain  portions  of  thia  act  * 
declared  and  regulated  as  follows ;  except  that,  wbere  a  panicnlar  nf» 
Tision,  included  within  a  chapter  or  a  portion  of  a  chapter,  apecifiedna 
eDbdltision  of  (hie  eeclion,  expressly  designates  the  oonrte,  peirsone,  or  f^ 
ceediugs,  affected  thereby ;  that  proTiBiwi  is  deemed  sicladed  from  flit 
■pplieaiiou  and  effect,  preacribed  in  the  aubdiTiaion ; 

1.  In  chapter  Becond,  tbe  prisoners  referred  to  are  civil  priaoner*  oBlf. 
•icepi  that  section  129,  and  article  third  of  title  second  thereof,  applf  ■ 
all  priflonerB,  civil  or  crlcoioal. 

I,  sot.  SOS,  and  SM  apply  to  trial  tmi 
I  o\.\teT  CTitmsal  cauae ;   as  | 
41 
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flttbdiTiBioQ  seTentb  of  this  section,  with  respect  to  the  application  of  titles 
third  and  fourth  of  chapter  tenth,  and  as  specified  in  the  next  two  sections. 

8.  In  chapter  fifth,  sections  446, 449,  450,  464,  465,  and  468  to  468,  both 
incloBiye,  apply  to  an  action  commenced,  in  any  court  of  the  State,  on  or 
after  the  first  day  of  September,  1877. 

4.  The  remainder  of  chapter  fifth,  and  the  whole  of  chapter  sixth,  apply 
ooly  to  an  action  commenced,  on  or  after  the  first  day  of  September,  1877, 
in  the  supreme  court,  a  superior  city  court,  the  marine  court  of  the  city  of 
New  York,  or  a  county  court. 

i.  Chapter  seventh,  excluding  section  548,  and  articles  first  and  second  of 
f  ^  title  f oui'th  thereof,  applies  only  to  an  action,  in  one  of  the  courts  specified 
*  in  subdivision  fourth  of  this  section,  in  which  an  application  for  an  order  of 
arrest,  an  injunction  order,  or  a  warrant  of  attachment  against  property,  is 
made,  on  or  after  the  first  day  of  September,  1877.  Articles  first  and  second 
-of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken,  in  one  of 
tliose  courts,  on  or  after  that  date. 

6.  [amtd  1883.]  Chapter  eight  applies  only  to  the  proceedings  taken  on 
or  after  the  first  day  of  September,  1877,  in  an  action  or  special  proceeding 
in  one  of  the  courts  specified  in  subdivision  fourth  of  this  section ;  except 
that  sections  721,  72i,  724  to  727,  both  inclusive,  and  817  to  819,  both 
inclnsiye,  apply  to  all  courts  of  record ;  sections  728,  729,  730,  749,  787, 
788,  810,  to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  officer  or  body ;  and  sections  728,  764, 
766,  785,  789,  790  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and  article  second  of 
title  fifth,  apply  only  to  proceedings  taken,  on  or  after  thr%  first  day  of  Sep- 
tember, 1877,  in  one  of  the  courts  specified  in  subdivision  fourth  of  this 
aection.  Titles  third  and  fourth,  and  article  first  of  title  fifth,  of  that  chap- 
ter apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term  of  a  court, 
commencing  not  less  than  twenty  days  after  the  first  day  of  May,  1877. 
Sabject  to  that  qualification,  they  apply  to  jurors  selected  under  the  stat- 
Qtes,  remaining  unrepealed  after  that  day,  and  the  lists  and  ballots  prepared 
accordingly ;  until  new  jurers  are  selected,  and  new  lists  and  ballots  are 
prepared,  as  prescribed  in  those  titles.  The  same  portions  of  chapter  tenth, 
azcluding  article  third  of  title  third,  apply  equally  to  a  criminal  and  a  civil 
action  or  special  proceeding,  and  to  a  court  of  criminal  and  a  court  of  civil 
Jnrisdiction.  But  title  third  does  not  affect  any  special  provision  of  law, 
remaining  unrepealed  after  the  first  day  of  May,  1877,  whereby  trial  jurors 
are  directed  to  be  procured,  for  a  particular  court  of  record,  from  a  par- 
tionlar  locality ;  or  whereby  a  county  is  divided  into  two  or  more  jury  dis- 
tricts, and  the  selecting,  drawing,  summoning,  or  attendance  of  jurors  fmm 
the  particular  locality,  or  the  different  jury  districts,  is  regulated.  Eacl  of 
tboio  provisions  becomes  applicable  to  and  affects  the  selecting,  drawing, 
notifying,  or  attendance  of  jurors,  as  prescribed  in  that'  title,  in  like  manner 
as  it  appUed  to  and  affected  the  statutes  previously  in  force,  upon  the  same 
aubject.  So  much  of  the  provisions  of  title  fourth,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror,  applies  to  a 
torn  imposed  upon  a  grand  juror,  as  prescribed  in  the  statutes  remaining 
onrepealad,  after  the  first  day  of  May,  1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first,  and  the 
whole  of  titto  third,  apply  only  to  proceedings  iu  one  of  the  courts  specified 
in  subdivision  fourth  of  this  section,  taken  on  or  after  the  first  day  of  Sep- 
timber,  1877.  But  where  an  action  has  baen  commenced  in  either  of  those 
SMirU,  before  that  date,  a  judgment  by  default  must  [be  taken  therein,  as 
ptasoribod  by  Uie  statutes  in  force  on  the  thirty-first  day  of  Au^^t^  l^t1« 
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9.  Gtinpter  twelfth  duea  ao\ 
■fWr  the  lint  daf  o(  September, 
in  A  crimiaBi  oauea. 

10.  Chapter  thlrleenlh   applies  ualj  to  ao  eiecutiOQ    issued,  oa  or  i 
Ibeflrslduj  of  September,  1B17,  outof  a  court  of  record,  other  ttu 

n  JBBued  out  of  auch  a  court,  sod  directed,  pursuant  to  law,  to  > 
r  manibBl ;  and  to  iaies  and  other  proceedings,  tij  virtue  o 
a  directed  to  a  sberiff.  und  delivered  to  him,  after  thit  d&M. 
tiODs  1413  und  MI4,  and  aectiooa  14IT  Wi  1427,  both  inclusive,  &pplf  «){ 
ta  a  case  where  such  nn  execution  lb  iseu^  out  of  ooe  of  the  courts  spedSn 
in  aulidiviaioa  fourth  of  thia  nection  ;  orwhere  a  warrant  of  atl"' — * 
againiit  prcpert;  is  graoted  on  or  after  that  date,  ia  an  action  br 
one  of  those  courts.  Title  third  of  that  chapter  applies  onlj  to  a 
tiou,  isaued  upon  a  jud|;ineut  rendered  in  one  of  those  courts. 

11.  [Am'd  '81  '83  '03].  8o  much  of  choptera  foTirteanth.fil„-__ 
sixteenth,  aeveiiteeiith,  eighteenth,  nineteenth  and  twentieth  Uitf- 
nlate  the  piooeedinga  to  he  token  in  an  action  or  special  proceedi))^ 
and  the  effect  thereof,  applies  only  to  an  action  or  a  specialprocee^iu 
commenced  on  or  after  the  first  day  of  September,  eigbteen  hnndna 
and  eighty.  And  all  appeals  taken  from  any  order,  sentence,  deen» 
or  determination  of  a  surrogate's  court,  made  or  entered  in  tad 
coni't  on  or  after  t!ie  first  day  of  September,  eighteen  hnndred  ul 
eighty,  in  any  matter  or  proceeding  pending  or  nndeterminediiiBiicb 
court  on  the  first  day  of  Beptember,  eighteen  hundred  and  eighty, 
and  all  appeals  to  the  court  of  appetiJs  from  any  order  or  jndgmenl 
of  the  supreme  court,  affirming,  rcversiug  or  modifying  any  Hneti 
order,  sentence,  decree  or  deterniination  of  a  Bnrrognte's  ooort,  sIuU 
be  taken  and  perfected,  heard  and  decided  in  conformity  to  the  Un 
and  practice  regulating  appeals  from  orders,  sentenoes  and  deotM 
of  surrogate's  court,  and  the  hearing  and  decision  tbereof,  in  fOMfi 
in  this  state  on  the  thirtieth  day  of  April  eighteen  htmdred  and  W*- 
enty-seven;  and  all  appeals  from  any  order,  sentence,  decree**  dt 
termination  of  sneh  court,  brought  in  conformity  thereto  since  ti* 
first  of  Septemher,  eighteen  liundred  and  eighty,  are  hereby  dt- 
dared  to  bo  valid  and  effectual,  eicspt  that  sections  one  thoonlld 
ais  hundred  and  seTenty  to  one  thousand  six  hundred  and  riobQ' 
fire,  both  Inolosiye,  apply  nlRO  to  the  proceedings  therein  speeiflMt' 
taken  after  that  date,  in  an  action  theretofore  commenced,  or  HUB* 
indgment  theretofore  rendered,  and  section  one  thousand  ^1ib|t 
dred  and  seventy.four  applies  to  anotieeof  pendency  of  action  tb* 
toforeoT  thereafter  filed;  sectionsoue  thousand  eight  buu<^edH_ 
eighty-one  to  one  thousand  eight  hundred  and  nine^-tiftibolhinclfc 
sive,  do  not  apply  to  an  action  upon  any  hond  tfierain  speciO*! 
where  an  order  allowing  any  person  to  proeecnte  the  bond  to  lis 
name  of  the  people,  has  been  duly  made  before  that  date,  and  iat^eii 
in  force,  in  which  case  future  actions  upon  the  same  bond  an  rege- 
lated by  the  laws  in  force  on  the  day  before  that  date.  notwithAnd- 
ing  the  repeal  thereof ;  sections  two  thomiand  one  hundred  taS 
eighty-one  to  two  thousand  one  hundred  and  eighty-seven,  both  fit* 
dusiTe;  two  thonaand  one  hnndred  and  ninety-seven  to  two  than 
aand  one  hundred  bad  nicety-nine,  botbinolusive,  Fii'.' '  ' 
two  hundred  and  thirteen  to  two  thousand  two  hnnV 

both  inclnsive,  apply  also  to  a  case  where  a  distlu;. 

granted;  and  sections  two  thonsand  two  hundred  :' 

to  two  thousand  two  hundred  and  thirty,  both  incl 

to  trustees  theretofore  or  VbBrenS^fii  o.wi«*K4  Sai.;^i(icpr.,!in^t  ial»n 

nader  any  statute  BnperstjdeaV'jOie't.WB  iiitiSkvkl-o^x^wbi*,** 
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aeotions  two  thouBand  two  hundred  and  fifty-three  to  two  thousand 
two  hundred  and  sixty -five,  both  inclusive,  apply  also  where  a  final 
determination  has  been  made  before  the  first  day  of  September,  eight- 
een hundred  and  eighty,  in  proceedings  taken  under  any  statute  su- 
perseded by  die  title  containing  those  sections,  and  to  the  process 
UBued  thereupon;  sections  two  thousand  three  hundred  and  twenty 
to  two  thousand  three  hundred  and  forty-four,  both  indusive,  apply 
also  to  proceedings  taken,  before  that  date,  under  an^  statute,  super- 
eeded  by  the  title  containing  them,  whether  a  committee  has  or  nas 
not  been  appointed;  section  two  thousand  five  hundred  and  thirty- 
seven  applies  also  to  eveir  payment  or  deposit  therein  specified, 
made  on  or  after  the  first  day  of  September,  eighteen  hun<ued  and 
eighty;  section  two  thousand  seyen  hundred  and  fifty-six,  except  the 
words  **  upon  the  hearing  before  the  surrogate,"  applies  to  actions 
theretofore  or  thereafter  commenced  pursuant  to  article  second  of 
title  three  of  chapter  fifteen;  and  sections  two  thousand  seven  hun- 
dred and  ninety-eight  to  two  thousand  eight  hundred  and  one,  both 
indusive,  apply  also  to  a  case  where  a  decree  for  the  sale  or  other 
disposition  of  the  real  property  of  a  decedent  has  been  duly  made 
before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth  as  relates  to  the 
jurisdiction  of  the  several  courts  therein  specified,  applies  only  to 
an  action  or  special  proceeding  commenced  on  or  tdtet  the  first  day 
of  Seotember,  eighteen  hundred  and  eighty. 

18.  In  chapter  twenty-first,  titles  first,  second  and  third  appl^  only  to  an 
action  in  one  of  the  courts  specified  in  subdivision  fourth  of  this  section. 

14.  ladded  1894].  The  disqualification  of  iurors,  as  provided  in  section 
eleven  hundred  and  sixty-six  of  this  act,  shall  apply  to  all  courts. 

§  3348.  Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  a  special  proceeding  commenced  on  or  after  a  da^ 
therein  specified,  if,  before  that  date,  a  summons  in  an  action,  or  a  citation 
issued  from  a  surrogate's  court,  has  been  served  upon  one  or  more,  but  not 
upon  all,  of  the  persons  to  be  served ;  or  an  order  for  the  service  of  a  sum- 
mons aa  prescribed  in  article  second  of  title  first  of  chapter  fifth  of  this  act 
has  been  made ;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surrogate's 
court,  the  petition  or  other  paper,  upon  which  the  first  order,  process,  or 
other  mandate  may  be  made  or  issued,  has  not  been  presented,  the  action  or 
special  proceeding  is  not  deemed  to  have  been  commenced  within  tlie  mean- 
ing of  that  section. 

g  8349.  Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedings  therein, 
until  the  provision  in  question  becomes  applicable,  are  governed  by,  and 
most  be  conducted  according  to  the  laws  in  force  on  the  day  before  the  pro- 
▼isloa  takes  effect,  except  as  otherwise  prescribed  in  subdivision  seventh 
of  the  last  section  but  one. 

f  8860.  A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause  at 
a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty-first  day  of 
Hay,  1877,  must  be  procured  from  the  trial  jurors  selected,  drawn,  and  notified, 
as  prescribed  inj^his  act,  for  the  term  of  the  court  at  which  it  is  triable,  in- 
clqainsr  the  talesmen  or  additional  jurors,  procured  as  prescribed  therein;  and 
the  same  must  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
unrepealed  after  the  fU^t  day  of  September,  1877,  relating  to  challenges  or 
dlsqdaliflcations  of  petit  Jurors  in  a  criminal  cause,  or  prescribing  the  cases 
where  talesmen  or  additional  petit  jurors  must  be  summoned  in  a  criminal 
cause,  remain  unaffected  by  this  act,  and  are  applicable  to  the  proceedings 
token  as  prescribed  in  this  act,  and  to  the  trial  jurors  therein  specified. 

f  8861.  .This  act  does  not  affect  siuy  provision  of  the  statutes,  remaining 
lunepealed  after  the  first  day  of  September,  1877,  relating  to  grand  jurora  ov 
SUna  Juries:  except  as  follows: 

1.  A  fine  imposedy  after  the  first  day  of  September,  ^SSTX ,  w^\i  «t  v^xwscv 
^nwnaaa  grand  Juror,  and  duly  summoned  to  attend  a.  \,<iT\rvQt  au^a\x^<«- 
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record  aa  a  grand  juror,  as  prescribed  in  tliose  Ht&tntes,  must  be  imi 
pretoribed  in  article  fourth  of  title   Ihird  o(  cliapter  tenth  of  tbie  ut 
section*  1073  to  10T7  of  ihiB  act,  both  inclusive,  apply  to  such  n  perMD, 
if  He  had  been  drawn,  itnd  notified  to  attend,  as  a  trial  juror. 

1,  Where  a  provision  of  those  itatutw  refers  to  the  lists  of  petit  jmon, 
the  balloti  contaiuiog  their  nsmes,  the  box  or  boxes  in  which  those  balk '~ 
are  depoeited  or  contained,  the  selecting,  drawing,  eommouing,  of  empin 
ling  of  petit  jurors,  the  impouitian  of  a  fine  upon  a  petit  juror,  or  I 
enforcement,  reduction,  or  remission  thereof,  it  is  deemed  to  refer  lo  t 
Bame  subject,  as  prorided  for  in  thia  act,  in  like  manner  as  it  refer* 

g  33E2.  Nothing  oimUlnBd  In  aaj  provision  of  thli  act,  other  thin  !■ 

chapter  fonith,  renders  laeBectoal,  or  otherwise  impnirs,  anji  prooeedhigll 
au  action  or  a  apeci&l  proceeding,  bad  or  taken,  pursuant  to  Inw.  or  ti^ 
other  lawful  act  done,  or  ri^ht,  defence,  or  limitation,  lawfully  accmrfoe 
establiBhed,  before  the  provision  in  qiiestioti  takes  effect ;  unless  the  eoD> 
trar;  is  express);  declared  in  the  proTision  in  question.  As  far  as  it  tnq 
be  necesaarv,  for  the  purpose  of  avoiding  such  a  resalt,  or  enrrjing  iM 
effect  such  a  proceeding  or  other  act,  or  enforcing  or  protecting  eucb  i 
right,  defence,  or  limitation,  the  statutea  in  force  on  the  day  before  ibr^ 
provision  takes  effect,  are  deemed  to  remain  in  force,  not  with  stsading  tU 
repeal  thereof. 

§  3353.  Tbis  act  does  not  affect  the  appointment  of  a  term,  or  il« 
designation  of  one  or  more  judges  lo  hold  a  term,  tnade  pursuant  to  Ihl 
Btatatea  in  force  on  the  thirty-Srst  day  of  August,  18TT.  until  new  teim 
are  appointed,  or  one  or  more  judges  are  riewly  designated,  as  proscribed  it 
Ibis  act. 

real*  a  raoancy  in  any  otBce  or  emploTMB^ 
in,  by  the  title  or  description  thereof,  ~  ~ 
lainea  in  ttic  ftatutes  in  tores  on  tlie  day  before  the  provisi 
thereto  takes  effect,  or  by  another  title  or  deituripUon ;  nor  does 
provisloD  of  those  statutes,  relating  to  the  amount,  or  the  tin 
of  payment,  of  the  compensation  of  an  officer  or  employee,  b( 
referred  to,  who  is  in  office  or  eniployed  on  that  day :  except 
tenure  of  his  office  or  empluymcut  is  not  presoribiid  in  this  aot, 
removed  at  pleasure  hy  the  court,  officer,  or  officers,  nnthoriiod ' 
to  appoint  a  person  co  discharge  the  same  duties.     Until  be  is 
his  office  or  place  becomes  otherwise  vacant,  the  provisionB 
apply  to  him,  and  to  the  discharge  of  his  duties.     The  court,  of 
ceri,  authorized  by  this  act  to  appoint  h  person  (o  an  office 
may  from  time  to  lime  Gil  a  racanc}'  therein. 

g  33B&.  [antW1882.]  For  the  purpose  of  determining  the  effscld 
different  proviaioos  of  this  act  with  respect  to  each  other,  they  '  '  '*" 
to  have  been  enacted  simultaneously.     For  the  parpose  of  di ' 
effect  of  this  act  upon  other  acts,  and  the  effect  of  other  a 
act,  chapters  fourteen  to  twenty-two  of  this  aot,  both  inclusive, 
to  have  been  enacted  on  the  twelfth  day  of  January,  in  the  yi 
hundred  and  eighty  ;  and  all  acts  passed  after  the  last-mention 
to  hive  the  same  effect  as  If  they  were  passed  after  tlioae  cbapt 

§  S3&6.  Subject  to  the  quHlifieationa  contained  in  t  . 
sections  of  tbis  title,  tbis  act  shall  take  effect  as  follows  ;\. 
and  f  oQrth,  and  arlidefiiat  oi  title  fifth  of  chapter  tenthj  01 
day  of  May,  in  ttie  "seia  ^^ilT  ".  ^'<*e  ismoc&iai  u?.  olxapt— 
thirteenth,  bolli  iacl-nsWe,  DisViiQft-TsA,^a.i  rt.%«riw^3¥ 
1877;  chnptera  foTtileentlx  ^o  WeTi^^l-^S^''^^^^ 
day  of  fiAotembet,  IHHll  -,  ««,\  \.\m  cV^Vlct  ^t™^«S«^A,. 
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CHAPTER  XXm. 

ADDED  189p. 

BOCBBDINOS  FOB  THE  CONDEMNATION  07  BBAIi  PBOPSBTZ. 
BOGBBDINOS  FOB  THE  SAUB  OF  OOBPOBATS  BKAL  PBOPEBTY. 

TITLE  L 

zeedings  for  the  Condemnaiion  of  Real  Property, 

§  8372.  Offer  to  oompromise ;  amonnt 
ifined.  of  costs;   additional    allow- 

)ceedlng8  prescribed  in  ance. 

le  to  be  taJcea.  8873.  Judgment  how  enforced  ;  when 
ngs  to  be  commenced  to  deliver  possession  of  prem- 

ition  ;  what  to  contain.  ises  and  when  writ  of  assist- 

be  annexed  to  petition;  ance  to  issne. 

7hom  served.  8874.  Abandonment  of  proceeding, 

ind  notice ;  how  served.  3375.  Appeal  from  final  order ;  stey. 

ice    of    defendant  in-  8876.  Appeal     from    judgment     by 
iiot,  lunatic,  or  habit-  plaintiff, 

mkard  3377.  New  appraisal ;  when, 

ice  of  parties.  8878.  Oonflicting  claimants. 

what  to  contain.  3379.  Possession  of  property  on  giving 

or    answer   must   be  security, 

d.  8380.  When  possession  of  real  prop- 
issues,  erty  given  immediately, 

provisions  made  appli-  3381.  Notice  of  pendency  of  action  to 

be  filed, 

itwhat  to  contain;  costs  8382.  Practice  incases  not  providsd 
to  defendant :  commis-  for. 

8.  3383.  Repealing  clause. 

ngs  of  commiHsioners.  3384.  When  act  to  take  efCsct. 
Ing  or  setting  aside  re- 
deposit  when  payment. 


nils  title  shall  be  known  as  the  condemnation  law. 

Che  term  '*  person,"  when  used  herein,  includes  a  oorpor*  y  < 
ock  association,  the  state  and  a  political  division  thereof,  ' 
atnral  person  ;  the  term  **  real  property,"  any  right,  in- 
)ment  therein  or  appurtenance  thereto  ;  and  the  term 
persons  having  any  estate,  interest  or  easement  in  the 
be  taken,  or  any  Uen,  charge  or  incumbrance  thereon, 
istituting  the  proceedings  shall  be  termed  the  plaintiff ; 
;on  against  whom  the  proceeding  is  brought,  the  de- 


^enever  any  person  is  authorized  to  acquire  title  to  real 
a  public  use,  by  condemnation,  the  proceeding  for  that 
1  be  taken  in  the  manner  prescribed  in  this  title. 


I 


Che  proceeding  shall  be  instituted  by  the  presentation  of        ^ 
the  plaintiff  to  the  supreme  court  setting  the  following 

e,  place  of  residence,  and  the  business  in  which  en^a^ed; 
3n  or  joint  stock  association,  whether  iotev^ot  ^oma^^aax 
dace  of  business  within  the  State,  t\iQ  uoim^  ^ii^^  1^' 
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of  tesidenoe  o£  ita  priuoipiU  o&caia,  und  of  iU  diiecton,  lTiut«| 
board  at  luauitgerB,  aa  the  cose  muy  be,  anil  the  object  or  poipM 
itH  inoorporatioQ  oi  Baaooiaticiii ;  if  a  polititml  diviaiun  of  the  aUts, 
names  and  ploaea  ot  reaidenca  ot  iU  piincipal  ofBcera  ;  and  if  the  rt 
the  name  and  plaas  of  rBaidsnce  of  Ihs  affioer  acting  in  its  behalf  in 
proceeding. 

S,  A  Hpeoifip  desoription  of  the  propeTty  to  be  condemned  onJ 
looiitioQ,  by  metes  and  bounda,  with  reasonable  certainty. 

3.  Tbe  pnblia  nae  for  wbioh  the  property  is  repaired,  and  a  eoq 
statement  of  the  facts  showing  the  neceeait;  of  its  acquisition  Ua  1 

4.  The  names  and  places  of  residence  of  the  owners  of  the  pK^ 
if  an  inFant,  the  name  and  place  ot  roaidenoe  of  hia  general  gaud 
if  lie  hoa  one,  if  not,  the  name  and  plaee  of  reaidence  of  thepM 
with  whom  be  resides  ;  if  a  lunatic,  idiot,  oi:  habitnal  dronkud, 
name  ane  place  of  residence  of  his  committee  oc  trastee,  if  he  hud 
if  not,  the  nameand  place  ot  residence  of  tbe  person  with  whom  h| 
sides.  If  a  non-resident,  having  aoogeat  or  attorney  residing  iu; 
state  authorized  to  contraot  for  tbe  sale  of  the  property,  the  name! 
place  of  reeidence  ot  such  agent  or  attorney  ;  if  the  name  or  plaM 
residence  of  any  onner  can  not  after  diligent  inqniry  be  asoeifauiMJ 
may  be  no  Ktated,  with  a  speaific  statement  of  the  extent  of  the  inql 
which  has  been  made.  : 

B.  That  the  plaintiff  has  been  unable  to  agree  with  the  ownai  oil 

property  for  its  pucchaae,  and  the  reason  of  such  inability.  1 

fl.  The  value  of  tbeptopertj  to  be  oondemned.  I 

7.  A  statement  th^t  it  is  the  intention  of  the  pliuntljf,  in  goodlil 
to  complete  the  work  or  iiupriiTameut,  for  whiidi  the  prnpectj  Ulol 
oondemned  ;  and  that  all  the  preliminary  steps  required  by  laVlri 
been  taken  to  entitle  bim  to  institute  tbe  proceeding,  j 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  pnbliei 
requires  the  condemnation  of  the  real  property  deacribed,  and  ll 
the  plainttfi  is  entitled  to  take  and  hold  such  property  for  tne  pd 
nae specified,  upon  making  companaaticn  therefor,  and  thatannv 
aionais  of  appraisal  be  appointed  to  aacertain  the 
made  to  (he  owneta  for  the  property  so  taken. 


btMl 

WW- 


&  3301.  There  mnat  be  annexed  to  the  petition  a  notice  of  ttti 
and  place  at  which  it  will  be  presented  to  aapeoialtermof  tlier^^ 
ooQlt,  held  in  the  jiidicinl  diatriot  where  tbe  property,  or  aome . 
of  it,  is  situated,  and  a  copy  of  the  petition  and  notice  must  bt'i 
upon  all  the  owners  of  tbe  property  at  l^st  eight  days  piiol 
presentation. 

§  3382.  Service  of  the  petition  and  notice  must  be  nudainllit  — 
manaeraa  the  service  of  a  aummona  in  an  action  in  tbeanpraiMtfl 
is  required  to  be  made,  and  all  the  proviaioDS  of  artiolesooeUidl 
of  tille  one  of  chapter  five  of  this  aol,  which  relate  to  tho  seftiwi 
summons,  either  peraouatly   or  in  any  other  way,  and  the  in»^ 

B^OTing  service,  shall  apply  to  the  service  of  thepetitiounni  W* 
the  defendant  has  an  ac;ent  or  attorney  residing  in  thtl  st*l<| 
thorized  to  contract  for  the  sale  of  the  real  property  deaoritNdta 
petition,  aervice  upon  such  agent  or  attorney  will  be  saOaeatM 
npoa  snch'def  eadoat    In  cobb  ^ka  defendant  is  an  " 


besoffldeoyi 

Jl 
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)en  years  or  upwards,  a  copy  of  the  petition  and  notioe  shall 
leiVed  npon  his  general  gnardian,  if  he  has  one  ;  if  not,  npon 
on  with  whom  he  resides. 

3.  If  a  defendant  is  an  infant,  idiot,  Innatio  or  habitnal 
d,  it  shall  be  the  dnty  of  his  general  gnaadian,  committee  or 
if  he  has  one,  to  appear  for  him  npon  the  presentation  of  the 
and  attend  to  his  interests,  and  in  case  he  has  none,  or  in 
general  guardian,  committee  or  trastee  fails  to  appear  for  him, 
rt  shall,  npon  the  presentation  of  the  petition  and  flotice, 
>of  of  service,  without  further  notice,  appoint  a  guardian  ad 
r  such  defendant,  whose  duty  it  shall  be  to  appear  for  him 
indto  his  interests  in  the  pro6eeding,  and,  if  deemed  neces- 
protect  his  rights,  the  court  may  require  a  general  guardian, 
^e  or  trustee,  or  a  guardian  ad  litem,  to  give  security  in  such 
d  with  such  sureties  as  the  court  may  approve.  If  a  service 
lan  personal  has  been  made  upon  any  defendant,  and  he  does 
ear  npon  the  presentation  of  the  petition,  the  court  shall  ap- 
me  competent  attorney  to  appear  for  him  and  attend  to  ms 
s  in  the  proceeding. 

I4«  The  provisions  of  law  and  of  the  rules  and  practice  of  the 
)lating  to  the  appearance  of  parties  in  person  or  oy  attorney  in 
in  the  supreme  court,  shall  apply  to  the  proceeding  from  and 
9  service  of  the  petition,  and  all  subsequent  orders,  notices  and 
nay  be  served  upon  the  attorney  appearing  and  upon  a  guar- 
litem  in  the  same  manner  and  with  the  same  effect  as  the  serv- 
=ipers  in  an  action  in  the  supreme  court  may  be  made. 

15.  Upon  presentation  of  the  petition  and  notice,  with  proof 
ce  thereof,  an  owner  of  the  property  may  appear  and  inter- 
answer,  which  must  contain  a  general  or  specific  denial  of  each 
1  allegation  of  the  petition  controverted  by  him,  or  of  any 
Ige  or  information  thereof  sufficient  to  form  a  belief,  or  a 
nt  of  new  matter  constituting  a  defense  to  the  proceeding. 

16.  A  petition  or  answer  must  be  verified,  and  the  provisions 
ict  relating  to  the  form  and  contents  of  the  verification  of 
gs  in  courts  of  record,  and  the  persons  by  whom  it  may  be 
hall  apply  to  the  verification. 

^7.  The  court  shall  try  any  issue  raised  by  the  petition  and 
at  such  time  and  place  as  it  may  direct,  or  it  may  order  the 
be  referred  to  a  referee  to  hear  and  detern^ine,  and  upon  such 
)  court  or  referee  shall  file  a  decision  in  writing,  or  deliver  the 
the  attorney  for  the  prevailing  party,  within  twenty  days  after 
1  submission  of  the  proofs  and  allegations  of  the  parties,  and 
nsions  of  this  act  relating  to  the  form  and  contents  of  decisions 
e  trial  of  issues  of  fact  by  the  court  or  a  referee,  and  to  making 
ig  exceptions  thereto,  and  the  making  and  settlement  of  a  case 
review  thereof  upon  appeal,  and  to  the  proceedings  which  may 
in  case  such  deci^on  is  not  filed  or  delivered  within  the  time 
required,  and  to  the  powers  of  the  court  and  referee  upon 
all  shall  be  applicable  to  a  trial  and  decision  undAX  t&^  \>\V\!b« 


f? 


t 


^3369.  Jadgment  ahaU  ba  entered  puraaant  to  the  dueotionaC 
)  court  oi  leferea  in  tlia  decision  filed.  If  ia  favor  of  the  debndut 
}  petition  sball  ba  diamiaaed  with  costs,  to  be  taxed  by  the  clnkit 
me  eume  rates  as  are  allowed  of  oourae  to  a  defendaot  pievailiDg  in  is 
aotiou  in  the  supreme  couit,  inclnding  the  nllowancoa  for  proceediup 
befotBiind  after  nofee  of  trifti.  I£  the  deeieion  ia  in  £a*or  of  [Ef 
plaintid,  or  if  no  anavei  has  been  interposed  and  it  appeals  from  fii* 
petition  that  he  is  entitled  to  the  relief  demanded,  judgment  ahaH  be 
en teroi),  adjudging  that  the  coademnation  of  the  renl  propeiljSa- 
saiibcilisneoeaBacyfnr  tliepnhlic  Dse,  and  that  that  the  plunliff  is 
ectitleiltn  tiike  and  bold  the  propert;  fot  the  pnblio  nae  apsnifled, 
npon  making  compensation  UietefoT,  and  the  conrt  shall  thereajiaa 
appoint  three  disinterested  and  competent  freeholders,  reudeobof 
tUe  uounty  where  the  real  property,  or  some  part  of  it,  isaitaBtaS,« 
ofaome  ndjoiuingcoTint;,  coLamissionera  to  ascertain  the  compcnn- 
tjou  to  he  made  to  the  owners  for  the  property  to  be  tabes  nil  tbt 
public  ase  speaiGed,  imd  fix  the  time  and  place  lor  the  first  jDeelilf 
of  the  commissioners.  If  a  (rial  has  been  bad,  at  least  eight  ^ajt 
notice  of  snoh  appointment  mast  be  given  to  all  defendanta  wh(  * 
appeared. 

§  3370.  The  commissionera  shall  take  and  aabscriho  tbe  ooL— 
tional  outh  of  ofBce.  Any  of  them  may  issue  snbpcQnas  and  admiliiata 
oaths  to  witnesses;  a  majority  of  them  may  adjooin  the  proceed'  ~ 
before  them,  from  time  to  time,  in  their  disoretion.  Wlienever  Q 
meet,  except  by  appointment  of  the  court  or  pnrsnant  to  artjon 
ment,  tbey  shall  canaeat  least  eight  days  notice  of  snch  cieetingtobl 
given  to  tbe  defendants  who  bavo  appeared,  or  their  agents  Or  UM- 
neya.  They  shall  view  the  preminea  described  in  the  petitioii,  and 
4iear  tbe  proofs  and  allegations  of  tbe  parties,  and  redncs  the  tnii 
moDj  taken  by  them,  if  any,  to  writing,  and  after  the  teetimaoy  i> 
>eaeh  case  is  oloaed,  they,  or  a  majority  of  them,  all  being  preMSl, 
thnll,  without  nnneceaanry  delay  nacertainnnd  determine  thetmnMB' 
aation  which  onght  justly  to  be  made  by  the  plaintiff  to  tbe  owiwncl 
Ibeproperty  appraised  by  th em  ;  and, in  fixing  the  amountof  rtd 
eompensation,  they  shall  not  moke  any  allowance  or  dednction  on  *^ 
"tntof  any  real  orsnpposed  benefita  which  the  ownera  majdstw 
.om  tbe  pablia  nae,  for  which  the  property  ia  to  be  taken,  ortbeM* 
atruction  of  any  proposed  improvemeut  connected  with  ancb  pnUfe 
nae.  Bnt  in  case  tbe  plaintiff  ia  a  railroad  corporation  and  emu  Bm' 
ptopeity  ahall  belong  to  any  other  riiilroud  corporation,  the  oovBvit 
sionara,  on  fixing  the  amount  of  encb  compensation,  shall  fix  tli«N0 
atita  fairvalne  forraih-oad  parposeB.  They  eball  make  artpml  W 
their  proceedinga  to  the  supreme  conrt  with  the  minntea  of  the  t** 
mony tukenhy them.if  any;  and  thay  ahull  each  be  cntitlail  InA  i 
doUara  for  aerrices,  for  every  day  tbey  ore  aotaally  engaged  i»<<  J 
performance  of  their  dntiea,  and  their  necessary  expeusea,  to  b^pU  I 
by  the  plaintiff.  » 


§3371.  Upon  filing  the  report  of  the  oommissionsrs,  as;  I 
may  mtivo  for  its  confirmation  at  a  special  term,  h*ld  .iftjfef  "" 
wJjMo  the  property,  or  some  part  of  it,  is  sUoabd,  h~^^  "^ 
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other  parties  who  have  appeared,  and  upon  anoh  motion  the  conrt  may 
confirm  the  report,  or  may  set  it  aside  for  irregularity,  or  for  error  oi 
law  in  the  proceedings  before  the  conmiii;sionorB,  or  upon  the  ground 
that  the  award  is  excessive  or  insufficient.  If  the  report  is  set  aside, 
the  oourt  may  direct  a  rehearing  before  the  same  commissioners,  or 
may  appoint  new  commissioners  for  that  purpose,  and  the  proceed- 
ings npon  such  rehearing  shall  be  conducted  in  the  manner  prescribed 
for  the  original  hearing,  and  the  same  proceedings  shtUl  be  had  for 
the  confirmation  of  the  second  report,  as  are  herein  prescribed  for 
the  confirmation  of  the  first  report.  If  the  report  is  confirmed,  the 
ponrt  shall  enter  a  final  order  in  the  proceeding,  directing  that  com- 
pensation shall  be  made  to  the  owners  of  the  property,  pursuant  to 
the  determination  of  the  oominissioners,  and  tliat  upon  payment  of 
Bach  compensation,  the  plaintiff  shall  be  entitled  to  enter  into  the 
possession  of  the  property  condemned,  and  take  and  hold  it  for  the 
public  use  specified  in  the  judgment.  Deposit  of  the  money  to  the 
credit  of,  or  payable  k>  the  order  of,  the  owner,  pursuant  to  the  direc- 
tion of  the  court,  shall  be  deemed  a  payment  within  the  proTisions  of 
this  title. 

§  8872.    In  all  cases  where  the  owner  is  a  resident  and  not  under 
legal  disability  to  conyey  title  to  real  property,  the  plaintiff,  before 
service  of  his  petition  and  notice,  may  make  a  written  offer  to  pur- 
chase the  property  at  a  specified  price,  which  must  within  ten  days 
thereafter  be  filed  in  the  office  of  the  clerk  of  the  county  where  the 
property  is  situated ;   and  which  can  not  be  given  in  evidence  before 
the  commissioners,  or  considered  by  them.    The  owner  may  at   the 
time  of  the  presentation  of  the  petition,  or  at  any  other  time  previous- 
ly, serve  notice  in  writing  of  the  acceptance  of  plaintiff's  offer,  and 
thereupon  the  plaintiff  may,  upon  filing  the  petition,  with  proof  of  the 
making  of  the  offer  and   its  acceptance,  enter  an  order  that  upon  pay- 
ment of  the  compensation  a^eed  upon  he  may  enter  into  possession  of 
the  real  property  described  m  the  petition,  and  take  and  hold  it  for  the 
public  use  uierein  specified.    If  tne  offer  is  not  accepted,  and  the 
compensation  awarded  b^  the  commissioners  does  not  exceed  the 
amount -of  the  offer,  with  interest  from  the  time  it  was  made,  no  costs 
shall  be  allowed  to  either  party.      If  the  compensation  awarded  shall 
exceed  the  amount  of  the  offer,  with  interest  from  the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  shall,  in  the  final  order,  di- 
rect that  the  defendant  recover  of  the  plaintiff  the  costs  of  the  pro- 
ceeding, to  be  taxed  by  the  clerk,  at  the  same  rate  as  is  allowed,  of 
course,  to  the  defendant  when  he  is  the  prevailing  party  in   an 
action     in     the    supreme     court,    including    the    allowances    for 
proceedings    before    and    after    notice    of    trial,    and    the   court 
may     also     grant     an    additional    allowance    of    costs,    not     ex- 
ceeding  five  per  centum  upon  the  amount  awarded.      The  court 
shall  also  direct  in  the  final  order  what  sum  shall  be  paid  to  the  gen- 
eral or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the  court 
bo  attend  to  the  interests  of  any  defendant  upon  wnom  other  than  per- 
sonal service  of  the  petition  and  notice  may  have  been  made,  and  who 
has  not  appeared,  for  costs,  expenses  and  counsel  fees,  and  by  whom 
DT  out  of  what  fund  the  same  shall  be  paid.    If  a  trial  has  been  had, 
and  all  the  issues  determined  in  favor  of  the  plaintiff,  costs  of  the  trial 
shall  not  be  idlowed  to  the  defendant,  but  the  plaintiff  ahoJli  x^^v^-^^x 
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bytli*®* 


B.SS 

^V  of  any  dofendoQt  answering  tbo  coats  of  sanb  triaicanxed  bytli  .. 
^K  prislLioD  ol  tilio  iiiii^uoceRBfnl  (lef<^n«e,  to  be  taxed  <jy  tha  nlerk  tt .. 
^m  BHmerttteaaisalluwod  UttlieprovaitiiigpaTtytor  the  Irialof  uub* 
^P'.ln  tb&Hnpriiiue  r 

V  §3373.  Upon  the  eutr;  o(  fhefln&l  order,  theeaiDesballhil' 
■  tallied  to  tlio  mdemeat  roll  in  the  proceodk^,  and  thesmonUll' 
H  lectoii  tobapuiJ,  eitter  aa  compensation  to  the  owners,  or  fcitllif 
g  ciiniaot  expenses  of  the  prooeeding,  sliall  he  dcxilieted  as  a  jnduiMil 
ngninat  the  person  who  is  directed  to  piLj  the  snine,  and  it  abuU  bni 
all  the  (uroa  oud  sffeot  of  a  moue;  jadgmcnl  in  an  action  intbtit 
e  oanrl,  and  oollectiQa  thereof  may  be  eufoxoed  by  eieciidi>alOi 
me  proueGdiug  as  jndgDients  for  the  recovery  of  moDejistlii 

taiipieme  aciurt  may  be  enforoed  under  the  pTOTisionB  of  Oiitt* 
When  payment  of  the  compensation  awarded,  and  costs  of  tiis  fo 
ceeding,  if  any. has  beeumade,aB  directedln theflnalordei,iMt 
certified  copy  of  Hnch  order  has  been  aorved  upon  the  owner,  ho«ln" 
npondeuiandof  the  pliiinlifl,  deliver  poBsession  thereof  to'^-" 
in  case  podflession  is  aot  delivered  when  demanded,  the « 
require  Dotica  to  be  given,  npon  proof  of  Bnoh  payment  andi 
of  the  copy  order,  and  of  the  demand  and  noD-oomplianoe  ft 
for  a  vrit  of  aasistanoe,  and  the  ooait  shall  thereapou  or ^ 
to  he  Issned,  which  shall  be  executed  in  the  same  ma 

issued  in  other  oases  fot  the  delivery  of  possession  of  real  p   _        

1  8374.   [om'd  1894],   Abandonment  and  dlscontlmianMt^ 
proceadlriB.— Upon  the  appliqation  of  the  plaintiff  to  be  amic  nl  m^ 
time  after  tbe  pres^ntatloD  of  the  petition  and  before  tbe  ei^n^Umiz 
thirty  days  after  the  entry  of  the  flnal  order,  upon  eiglit  days' nn""'^ 
™„.i„n  ,„  oil  ^•i.^'  ^o,.i=^  JO  tiie  piocoeding:  who  have  apptsrsdlk*- 


ji  order 


of  the  ( 


[my  pieacribe ;  and  DpotlS 


e  order 


f  the  I 


!  applici 


uof  Ghsil  □ 


wod  by  the  plnintifT  withiin 

~  J  fHiuii  in  court  of  the  amount  of  the  award  and  ititeTe^t  the 

f  y    ^  3376.     Appeal  taa.j  he  takan  to  the  general  term  of  the  o  ,. 

'      oonrt  from  the  tool  order,  within  the  time  provided  for  appeah  b 

n  by  title  fournf  chapter  twelve  of  this  act ;  and  all  tittpt^fm 

I   of  such  chapter  relating  to  appeals  to  the  general  term  from  erdMl4 

I    the  special  term  sliiill  apply  to  stiah  appeals.     Snob  appeal  wiU  t> 

f  np  for  review  nllthe  proceedings  saljaeqnenttoth6JadgiD0Dl,lBl- 

I    Judgment  aod  proceedings  an  tececlent  thereto  may  be  reriowManM 

appeiU,  if  the  appellant  states  in  his  notioe  that  the   ExmA  iriT 

bonght  up  for  review,  and  exceptions  shall  have  been  filed  ID  fli 

daion  of  the  court  or  tile  referee,  and  a  case  or  a  odbb 

shall  Lnvo  been  made,  settled  and  Bllowed,  as  r^qiiij 

}  visions  of  this  act,  for  the  review  of  the  trial  of  actU'ii, 

withonta  jnry.    The proceeiJingB  o£   thoplmi 
■"Wayed  upon  HnoH  an  appoal,  eicopt  byorderof  tlip  ■ 
^^hiii),  and  the  appeivV  bUivVVmiA  bS-wA  \iw.  ^ossessitui 
'  ifcor,  nnd  thaappGnX  <it  n  ap(M»aim<.Awi\  mft.'te.in.,,. 
Ipuiation  not  to  distyiT'b  aweV  -^jusaBB^Koii. 
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§  8376.  If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  general  term 
within  the  time  provided  for  appeals  from  judgments  by  title  four  of 
chapter  twelve  of  this  act,  and  all  the  provisions  of  such  chapter  rela- 
ting to  appeals  from  judgments  shall  apply  to  such  appeals  ;  and  on 
the  hearing  of  the  appeal  the  general  term  may  affirm,  reverse  or 
modify  the  judgment,  and  in  case  of  reversal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  favor  of  the  plaintiff.  If  the  judg- 
ment is  affirmed,  costs  shall  be  allowed  to  the  respondent,  but  if  re- 
Tersed  or  modified,  no  costs  of  the  appeal  shall  be  allowed  to  either 
party. 

§  8877.  On  the  hearing  of  the  appeal  from  the  final  order  the  court 
may  direct  a  new  appraisal  before  the  same  or  new  commissioners,  in 
its  discretion,  and  the  report  of  such  commissioners  shall  be  final  and 
oondnsive  upon  all  parties  interested.  If  the  amount  of  the  com- 
pensation to  be  paid  is  increased  by  the  last  report,  the  difference 
shall  be  a  lien  upon  the  land  appraised,  and  shall  be  paid  to  the  parties 
entitled  to  the  same,  or  shall  be  deposited  as  the  court  shall  direct ; 
and  ifthe  amount  is  diminished,  the  difference  shall  be  refunded  to 
the  plaintiff  by  the  party  to  whom  the  same  may  have  been  paid,  and 
indgment  therefor  may  be  rendered  by  the  court,  on  the  filing  of  the 
last  report,  against  the  parties  liable  to  pay  the  same. 

§  8878L  If  there  are  adverse  and  conflicting  claimants  to  the 
money,  or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  court  by  the 
plaintiff,  and  may  determine  who  is  entitled  to  the  same,  and  diroct 
to  whom  the  same  shall  be  paid,  and  may,  in  its  discretion,  order  u 
reference  to  ascertain  the  facts  on  which  such  determination  and  di- 
rection are  to  be  made. 

§  8879.  At  any  stage  of  the  proceeding  the  court  may  authorize 
the  plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  may  stay  all  actions  or  proceedin^ns 
against  him  on  account  thereof,  upon  giving  security,  or  depositin{> 
such  sum  of  money  as  the  court  may  direct  to  be  held  as  security  for 
the  payment  of  the  compensation  which  may  be  finally  awarded  to  the 
owner  therefor  and  the  costs  of  the  proceeding,  and  in  every  such 
case  the  owner  may  conduct  the  proceeding  to  a  conclusion,  if  the 
plaintiff  delays  or  neglects  to  prosecute  the  same. 

§8880.  When  an  answer  to  the  petition  has  been  interposed,  and 
ifc  appears  to  the  satisfaction  of  the  court  that  the  public  interests  will 
be  prejudiced  by  delay,  it  may  direct  that  the  plaintiffs  be  permitted 
to  enter  immediately  upon  the  real  property  to  be  taken,  and  devote 
it  temporarily  to  the  public  use  specified  in  the  petition,  upon  deposit- 
ing with  the  court  the  sum  stated  in  the  answer  as  the  value  of  the 
property,  and  which  sum  shall  be  applied  so  far  as  it  may  be  neees- 
aaiy  for  that  purpose,  to  the  payment  of  the  award  that  may  be  made, 
and  the  costs  and  expenses  of  tlie  proceeding,  and  the  residue,  if  any, 
returned  to  the  plaintiff,  and,  in  case  the  petition  should  be  dismissed, 
or  po  aisfard  ^ho^ld  be  made,  or  the  proceedings  should  b^  «\swI^^^Q^^<^•. 
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b;  the  'pUistiS,  tbo  court  shall  direct  that  the  morie;  so  depoftitvl,  ao 
tar  KB  it  may  be  uecessar;,  sbul]  be  applied  to  the  paj'iiK.'Ut  lit  Hnf 
diLQiageH  which  the  defendaat  may  have  anBlained  by  Eiich  outry  iipuii 
aud  use  of  hitt  property,  ami  bie  conts  and  expenses  of  Uio  proeeedu^ 
snch  datDi^eH  to  ba  asoettSiiiied  by  the  ooart,  or  a  referee  to  be  m- 
piiiuted  for  that  pnrpoae,  and  if  tbo  sum  ho  deposited  sliaU  be  Innim- 
cieut  tn  pay  Hiich  damages,  and  all  uostH  and  exueuaes  awarded  to  tho 
dufandftut,  judgment  shall  be  entered  against  the  plnintifE  forthede- 
ficiency,  to  be  enforced  and  oullected  in  tbesnuia  uiiLnnornB  ftjndi;- 
ment  ia  the  supremo  court ;  and  the  poEesskin  of  the  property  Sbatlu 
restored  to  the  def  endaut. 

g  S38I.  Upon  BBTTioeof  thepQtition,otatanytimeafterwardali«- 
Eoro  the  entry  of  the  final  order,  the  plaintiff  may  file  ja  the  olaik'a 
office  of  each  county  where  an;  port  of  the  property  irt  sitnated,  a  no- 
tice of  the  pendency  of  the  proceeding  stating  thenauits  of  tbepurtit* 
and  the  object  of  the  proceeding,  and  oontuining  a  brief  deacripLion  at 
tho  property  aSeoted  thereby,  and  from  the  time  of  filing,  aueh  notice 
Bhalthe  oonatmctive  notice  to   a  pBrohaRor,  or  inonmbrancBr  of  UiB 

troperty  affected  thereby,  from  or  against  a  defendant  with  lesput 
>  whom  the  notice  ia  directed  to  be  indexed,  oa  herein  pre- 
scribed, and  a  pBraoQ  whose  oonveyaiice  or  iuonmbrance  is  subee- 
qnentlv  eieouted  or  Hubsequentlyrecorded,  is  bonnd  by  nil  ppooeed- 
hiKS  taken  in  the  pro  (deeding,  after  the  fiUug  of  the  notice,  to  tbesame 
extent  BS  if  he  teas  a  party  thereto.    The  county  clerk  must  imtnedi- 

Iately  record  ancU  notice  when  filed  in  the  book  in  his  office  kept  (oi 
the  purpose  of  recording  noticeH  of  pendency  of  sotionH,  and  inSex  il 
to  the  nuuie  of  each  defendant  apecilied  in  the  direction  appended  «l 
the  foot  of  the  notice,  and  subscribed  by  the  plaintiff  or  his  MXonejj 

^  3SB2.  In  aJl  prooeedings  andet  this  title,  where  the  mode  it 
manner  oC  coudnoting  all  or  any  of  the  proooedings  therein  la  not  n- 
pressly  provided  for  bylaw,  the  court  before  whom  snch  prooeediiw 
may  be  pending,  shall  have  the  power  to  make  all  necetwary  otOm* 
and  tnve  necessary  directions  to  o&rry  into  effect  the  object  and  lubiDt 
of  this  title,  and  of  tlie  several  aota  conferring  authority  to  candema 
londii  tor  public  use,  and  thepraatioeinsuoh  coseBEhidl  confonD.M 
near  as  may  be,  to  the  ordinary  practice  in  anch  court. 

§  3383.  So  mnoh  of  all  acts  and  parts  of  acts  as  inesccibe  r  metbul 
of  priioedure  in  proaeediugB  for  tho  condemnation  of  real  proper^  fiv 
a  public  use  is  repealed,  except  nuch  actn  und  parts  of  acta  as  |in- 
Bcrilie  a  method  of  prooednre  for  the  condemnation  of  renlpropeftj' 
for  pDblio  use  aa  n  hi;;bway,  or  aa  a  street,  arenne,  or  public  pUmIb 
an  incorporated  city  or  village,  or  as  may  preeeiibe  methods  or  plM*- 
dure  for  such  condain nation  for  any  public  nse  for,  b;,  on  babalti  BK 
the  part,  or  in  the  name  of  the  corporation  of  the  oUy  of  NewTotk, 
known  a»i  the  mayor,  aldermen,  and  commonalty  of  the  cityoIHf* 
York,  orhy  whatever  name  known,  or  by  or  on  the  application  of  >af 
board,  d dp artment,  commissioners  or  other  officers  acting  furor  <* 
lieholforin  thenaiQenf  such  corporatiuu  or  city,  or  wheretliatlU* 
lo  the  real  property  i<o  to  be  acquired  vests  in  snnh 
m-»9ob  city  ;  aud  all  proceodimj*  tut  toa  e^j^Aa       "^ 
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embraced  within  the  exceptions  enumerated  in  this  section  are  ez" 
empted  from  the  operation  of  this  title.  (As  amended  by  ch.  247, 
Iiawsl890.) 

§  8884.  This  title  shall  take  effect  on  the  first  day  of  May,  one 
thousand  eight  hundred  and  ninety,  and  shall  not  affect  any  proceed- 
ing preyioosly  commenced. 

TITLE  n. 

Proceedings  fcT  the  Sale  of  Corporate  Real  Property, 

S  8390.  When  proceedings  pursuant  to  3393.  Order  ;   when  application    for, 

the  provisions  of  this  title  to  may  bo  opposed. 

betaken.  8391.  Insolvent  corporation  or  asso- 
8391.  Proceedings  to  be  instituted  by  ciation;  notice  to  creditors. 

presentation     of      petition ;  3396.  Service  of  notices;  how  made. 

what  to  contain.  3396.  Practice  in  cases  not  i)rovided 
8892.  Hearing  of  application.   Notice,  for.  '       ^ 

appdmtment  of  referee.  3397.  When  act  to  take  effect. 

SKonoN  8890.  Wheneyer  any  corporation  or  joint  stock  association 
is  reqidred  by  law  to  make  application  to  the  court  for  leave  to  mort- 
gage, lease  or  sell  its  real  estate,  the  proceeding  therefor  shall  be  had 
pursuant  to  the  provisions  of  this  title. 

§  8891  •  The  proceeding  shall  be  institnted  by  the  presentation  to 
the  supreme  court  of  the  district  or  the  ccnnty  court  of  the  county 
where  the  real  property,  or  some  part  of  it,  is  situated,  by  the  corpora- 
tion or  association,  applicant,  of  a  petition  setting  forth  the  following 
facta: 

1.  The  name  of  the  corporation  or  association,  and  of  its  directors, 
trustees  or  managers,  and  of  its  principal  officers,  and  their  places  of 
xwddenoe. 

2.  The  business  of  the  corporation  or  association,  or  the  object  or 
purpose  of  its  incorporation  or  formation,  and  a  reference  to  the  stat- 
ute under  which  it  was  incorporated  or  formed. 

3.  A  description  of  the  real  property  to  be  sold,  mortgaged  or 
leased,  by  metes  and  bounds,  with  reasonable  certainty. 

4.  That  the  interests  of  the  corporation  or  association  will  be  pro- 
moted by  the  sale,  mortgage  or  lease,  of  the  real  property  specified, 
and  a  concise  statement  of  the  reasons  therefor. 

6.  That  such  sale,  mortgage  or  lease  has  been  authorized,  by  a  yote 
of  at  least  two-thirds  of  the  directors,  trustees  or  managers  of  the 
ooxporationor  association,  at  a  meeting  thereof ,  duly  called  and  held, 
and  a  copy  of  the  resolution  granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of  the  corpora- 
tion or  association,  and  the  cash  value  of  its  personal  assets,  and  the 
total  amount  of  its  debts  and  liabilities,  and  now  secured,  if  at  all. 

7.  The  application  proposed  to  be  made  of  the  moneys  realized 
from  such  sue,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockhoYdencft  Qt  th^td^^^sc^ 
of  th^  corporation  or  association,  is  required  by  low  Va  \)«  tkx«\*  OqNm^- 
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ed,  a  HtBtflment  thai  encb  cnoHenl;  has  been  ^ven,  and  a  cop?  of  the 
ooBseDt  ol  a  certified  trAiiB<^rjpt  of  the  record  of  the  otBetia^  at  vhiah 
it  iraa  given,  i^hull  lie  annexed  to  the  petitioD. 

9.  A  demanil  for  leave  to  mortgage,  lease  or  sell  the  real  ■ 
icribed. 

Tbo  petition  shall  be  veriSed    in  the  same  maaueE  Ha  i 
pleading  ia  an  action  in  a  court  of  record. 

%  33BS.  Upon  the  presentation  of  the  petition,  the  coiut  taay  im- 
uediatelf  proceed  to  hear  the  application,  or  it  may.  in  its  discretiim, 
direct  that  notice  of  the  epplicatiou  Bholl  be  given  to  any  person  iole* 
estpd  tbereia,  us  a mauiber,  stockholder,  officer  or  creditor  i>f  tham 
porolion  or  associatiou,  or  otherwise,  in  which  caae  the  appUca^on 
sbikll  be  beard  at  the  time  and  place  apacified  in  anoh  nodoa,  and  the 
ritnrt  mrtj  in  any  case  appoint  a  referee  to  take  the  prooEs  and  repan 
rhesome  to  (Leconrt,  with  hia  opinion  thereon. 

^  3393.  Upon  the  hearing  of  tlie  appliestion,  if  it  shall  appear,  la 
the  Eodafaction  of  the  eonrt,  Unit  the  interests  of  the  corpotalion  or  w- 
*HOeiBtion  will  be  promoted  thereby,  an  order  may  ha  grauled  anthoiil- 
iiigit  to  hbI!,  mortgage  or  leans  the  real  property  described  in  thepeli- 
tion,  or  any  piirt  thereof,  tnr  siioh  sum,  Hndi>pon  snch  tetina  as  ifae 
■oourtmny  prescribe,  and  directing  wh  ^t  disposition  ahnJl  be  n"'"  ' 
theprooeeds  of  sach  sale,  mortgnge  or  leasr. 

Any  perann,  whose  interests  mny  be  aff'  otedby  the  proceeding,  maj 
appear  npon  the  hearing  anil  aiiovr  onn^e  why  the  application  shoold 
D^t  bo  granted. 

5  3384      If  the  corporation  or  association  is  insolrent,  or  1' 
ertynmlriaaets  are insuRicieiit  to  ftilly  liqtiidata  its  debb  ani 

^t^eH,  the  application  ahull  not  be  ^ant«d,  nnl«m  all  the  creiHtOK  ^ 
Iho  corporation  have  lipcti  served  with  a  notice  of  the  time  and  p*"" 
Bt  which  the  alppication  will  be  heard. 

(j  3395.  Service  of  notices,  provided  for  in  this  title,  may  bo  m 
either  personally,  or,  in  case  of  absence,  by  leaving  thesanii^at 
place  of  resideuoe  of  tlio  person  to  be  served,  with  soiiie  persoL 
mature  age  and  discretion,  nt  least  eight  days  before  the  beariug  of  Uie 
application,  orby  msilingthe  same,  daly  enveloped  and  addreased and 
postage  paid,  at  least  six  teen  days  before  saoh  hearing. 

§3396.  In  all  applications  made  nsder  this  title,  where  the  mocb 
or  niauntr  of  eondneting  any  or  all  of  the  proceedings  thereon  are  not  ai- 
ptessly  piovided  for,  the  cuort  before  whom  snch  application  mny  b« 
pendiDK,  shall  have  the  power  to  lujike  all  necessary  orib»rs  and  git* 
the  pri-.per  directions  to  carry  into  effect  the  object  and  intentofthV 
title,  or  nf  any  act  authorizing  the  sale  of  corporate  real  property,  tai 

thepraotiooin  snob  cases  shall  conform,  as  aear  as  maybe,  '-  "'- 

dinory  practice  in  each  court. 

§  8387.  This  title  shall  take  cfEeot  May  Srat,  o 
inndred  and  ninety,  tioA  BUa.U  ocA  aSect  ui^  ^ — 
"mmaiuMd.     - 
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.n^  noBlMn  rafer  to  th«  lectioiis  of  the  Ooda  of  OMl  ProcotfHf:^^ 


Writ  of  certiorari,  8082. 

Writ  of  habeas  corpus,  23081. 

Insolyent  debtor's  affidavit,  2168, 2101. 

Imprisoned  debtor^s  affidavit,  2204. 

Jnror's  oath  before  justice  of  the  peace,  8998. 

Witness's  oath  before  jostlce  c^f  thep^e,  d090. 

Constable's  oath  in  JaBtice*B  court,  8dD6. 

Of  actions  at  law  and  wUts  in  e^ai^  are  aboUahod, 


I-: 


INDEX. 


'  ABASnOXHSNT— or  ac 


n,  BKI.  622  ^  ot  appeal,  UH-IW; 
caDcj  to  Jndgc*'  olBn,  ale  lt> 


fatlurooradlooram 

on  death  or  msjriaee.'m^ 'iBi. 
bj  imlh  after  vci£ct,  etc.  Ti*. 
bj  deitli  of  public  nfflcer,  tnutes 
of  ajijfial.jaj.  If" 

1,  after  deicb  of  panj,  wban,  ttb  lUi,  im. 


ol  acOOTi  or  ejectmenC,  UDtl. 

Id.;  acIlDD  to  DB  divided,  after  ...  ... 

and  nvlral  of  action  for  chattel,  tTSB. 

of  acUoaGirnecutar  oradmlDlEtrator.  ISSS. 


lUSENCB-effect  on  UmlUHonB  of  aclloni.  aOI,  101. 
BTOnild  tor  servicB  by  pablication,  etc.  *36,  *38. 

•  preHnmptioD  of  dealb.  B41. 
or  witnesB  lo  wiil  nioBt  Iw  accooDled  for,  oefore  leatlnM 

probata  of  will,  'Mt. 
td.;  proof  of  bandwiicing  of  testator,  whon  admitted,  2f 
IcatimODT  taken  upon  probate  of  will  may  be  oscd  on  hi 
probate,  nltea  wltuesa  abaoDt  fmm  t^  8tat«.  WBl . 
ABSEKTBB  — tempoiaiy  adminlBUator  for,    SOlO,  (| 


IbpiEDa  dncea  tccam,  SOT. 

(ferenoa,  1013, 

I  Bale,  etc.,  of  real  eatatoof  iofi 

jadiclal  BetUemBDt  of."  and  "  Inlenncdli 


etcKBl. 

cdlate,"  In 

,-j51. 

JnriEdlclion  In  ic 


ss 


mar  be  compelled  to  eibibit,  in  socb  court.  ^^942. 
lanilnlimim-acoarlwhon  acconnu  eiitod  HOO. 


if  aopeab 


peacv  In  Brooklfo,  3 


INDEX.  [Mtferences  are^ 

:X)XrSi:— continued. 

id. :  as  to  clerks  of  certain  courts  of  New  York  and  Brooklyn,  8884. 

id. ;  as  to  certain  county  clerks  and  resteters,  8286. 

what  fees  are  to  be  accounted  for  by  (^Scer,  8286. 

dOUNT  OF  TESTAMENTABT  TBUSTEE-jntermediate  aooounting  by,  8802. 

id. :  wben,  may  be  compulsory,  2803. 

judicial  settlement  of,  how  compelled,  8807. 

id.;  who  may  apply  therefor;  proceedings  thereupon,  2806,  2800. 

id. ;  on  petition  of  such  trustee,  2810. 

id. ;  certain  provisions  as  to  settlement  of,  2811. 

DOUNT  OF  GUARDIAN— settlement  of,  may  be  allowed;  yohmtary,  2885. 

ward  or  new  guardian  may  require,  2887. 

to  be  made  and  filed  yearly  in  surrogate's  office,  2842. 

affidavit  to  be  annexed  thereto,  2848. 

must  be  annually  examined  by  surrogate,  2844. 

proceedings  when  such  account,  etc.,  defective,  2845. 

when  judicial  settlement  of,  mav  be  compelled,  2847. 

id. ;  as  to  guardian  of  person,  2848. 

3^en  guardian  may  compel  settlement  of,  2849. 
tation  and  proceedings  thereupon,  2850. 
certain  provisions  relative  to,  2850. 

appointed  by  will  or  deed,  intermediate,  may  be  required,  2866. 
affidavit  thereto;  exaoiination  thereof;  proceedings  when  defective,  2855. 
when  surrogate  may  compel  settlement  of,  by  deed  or  wiU,  2866. 
proceedings  thereon,  same  as  when  guardian  appointed  by  surrogate,  2866. 
efFect  of  decree  for  such  settlement,  2857. 

X)UNT  OF  EXECUTOR  OR  ADMINISTRATOR,  SETTLEMENT  OF-addi- 

tional  allowance  on,  2562. 
by  executor  or  deceased  executor,  2606. 

application  for  settiement  of,  on  petition  of  executor,  etc.,  2680. 
proceedings  thereupon,  2690. 

neglect  to  appear  on  citation  ground  for  revocation  of  letters,  2601. 
decree  on,  when  may  award  relief.  2724. 
intermediate  accounting,  when  volantary,  2725. 
id. ;  whmi  compulsory,  2725. 

when  surrogate  may  require  settlement  of  account,  2786. 
who  may  apply  for  accounting;  citation  thereupon,  2727. 
order  to  account;  supplemental  citation,  2727. 

person  cited  may  bring  in  other  parties;  proceedings  thereupon,  2727. 
executor,  etc.,  may  petition  for  settlement;  citation  thereupon,  27^. 
hearing,  2728. 

creditor,  etc.,  not  cited,  may  contest,  2728. 
executor  whose  letters  have  been  revoked  may  petition,  2728. 
affidavit  to  be  annexed  to  account^  2729. 

vouchers  to  be  produced;  proceedings  in  case  of  lost  voucher,  2729. 
acooimting  party  to  be  examined,  etc.,  2729. 
account  of  executor,  etc.,  may  at  any  time  be  ordered  filed,  2720. 
comi>ensation  of  several  executors  or  administrators,  2780. 
when  compensation  not  allowed,  2730. 
one  compensation  allowed  on  different  letters,  2730. 
surrogate  may  determine  certain  claims;  hearing  of  contest,  2781. 
effect  of  the  statute  of  limitations  on  such  claims,  2781. 
surrogate  may  allow  for  property  lost,  etc.,  2729. 
order  of  distribution,  2732. 
advancements,  2733. 
estates  of  married  women,  2734 

effect  of  judicial  settlement  of  account,  2742. 

decree  for  payment  and  distribution.  2743. 

id. ;  when  specific  property  may  be  delivered,  2744. 

id.;  when  money  may  be  retained ,J2745.  . 

id. ;  share  of  infant,  2746. 

legacy,  etc.,  to  unknown  person;  claims  thereto,  2747. 

w]|en  legacy,  etc.,  to  be  paid  to  county  treasurer,  2748. 

executor,  etc.,  may  be  compelled  to  render  account,  2758. 

;KNOWLED6MENT-under  statute  of  limitations,  876, 8O61.  '> 

of  bond  or  undertaking,  810. 

when  evidence,  935-937.  \ 

of  assignment  of  judgment,  1262. 

fnON8—Dot  abated  by  vacancy  in  judge's  office,  25. 
(Stipulation  to  try  elsewhere  than  at  court-house,  'wheiDu  tW» 
Tontinuing:  trial  beyond  term,  46. 
rben  deemed  commenced,  898-400,  417 


I 


» 


] 

ACnONB— OMifintinl, 

CODHlldntloD,  eiT-«l«. 

Hienace  ^r.  «5S,  Gil.  OK,  lOD. 

m  BDdertsbdDg  tilieD  ou  injuDctian,  ttS. 

oaooiJeruklngBlvEQi '    '"" 


f.^a.  flss.  077.  B80. 

.   .  iODUniuiace  uhdoI  tw  (Xlflnded.  1M. 

■(■iiigtoncoraatedereDdsiitsariGTKTersI  jndgmml  igalnK  attw^iat 
to  nearer  propi^  levied  upon,  14in. 
Ter  Dsck ' " — * 


lowed  on  moH^ge  inbU  except,  etc.  KSa-ieaO. 

raej  cotlr.  not  effected  by  pnJvtEuoae  as  to  uannce^  W& 

It  guaidfati,  elc.,  holding  oTer,  etc;  damrigeg  tliereiu,  IML 

Tor  real  propertj.  "whsii  iofuit  may  msiatil'i,  IflBQ. 

•amidntaklaeiate'toDfo'cluttel.  wben  nuialAinil 

for  niDs,  etc^  in  nuns  of  (toolber,  IHX). 

for  eaiuUig  deUta  b;  negligence  nuy  be  brought  by  « 

fl»  ilaudei  of  ■  womiui  byuapatineniicluietitf.  IKS. 

vben.  for  Ubel  cuinot  be  nuintaiaed,  1007-1906. 


I 


by  mnifaeti  of  claim,  IDDB. 

opon  Judgment  regnliled,  1913. 

■ocUury,  fee  dlacove^  slxdubcd,  1914. 

npoo  a  penal  bond,  1015- 

by  nuWT  vtlrutee,  to  recoiet  ooets.  ms. 

npon  loat  iKtfMlabio  paper,  IBIT,  ISIS. 

l7tup*yar,*galiulKpnbllc  offlcar.  1931. 

by  end  agalldt  certain  connty.  tonn,  and  manicipBl  ol 

to  cbugajQlntdtbCaiaootucrtoDatly  wTvod  idui  wd 

•onpcamon  by  one  joint  debtor ;  effect  of,  etc  WB-l 

agiinat  penoiu  eagBged  la  troniporUng  pasBeogata,  M , 

may  be  maintained  against  partner,  not  foined  as  detenduu  ia,  tHt 

certiaraTi  cannot  Itnae  to  court  at  record  or  Judge  Iberwif,  Un.  - 

[or  duoagee  Ijy  peiBOn  dlBpOBBafeed  by  BOsunaiy  prODeediaga.  Mi, 

by  pereon  vron^cUy  erloled  from  real  propnty,  iOlB. 

to  compel  GDnnyance  of  real  property  of  Iniutlc,  infant,  etc  SM5-1W> 

.  ..._.. ...._ ^j  ^^^^  j(^_  ^  artatratlon,  ES84,  WE. 

1  anirogate'a  cwut,  wbea  not  brooM.  KH 
money  isceired  In  any  capacity.  MMIOfc 

, -. — , , far  may  maintain  or  nefood,  aSTS.  --. 

Clme  or  pendency  of,  between  credilotind  eseealor,  elc.  exteadej' 

for  nimbnnement  fram  af ter-diecoTered  pnuer^,  after  sale.  et%  H 

deOnltion  of,  ae  aeed  in  the  new  ravielon,  XBSi. 

diTi^on  of  octlonB  into  cidl  and  criminai.  S33S. 

deflnlUou  of  etiminai  action,  S330, 

M-iofciTtl  actJDi      — 


pu^lM  to  cItU  action  bov  H jled,  S83S. 

diBtincllon  between  acttoni  at  law  and  mlta  In  eqnily . 

application  ol  provlslotie  concemine  commencameQt  ol 

EroceedingB  rightfully  taken  In,  not  afleotea  by  thit  a 
y  or  agaluec  nnlnoorporalcd  assoolation.    (See  Abbooi 
by  or  against  corporation.    (See  CoBPOBinoH.) 
for  proceedlnga,  etc,  In  acCloa  for  dtvoiee  and  for  sep 

for  proceedings,  ate,  in  action  to  annal  maniege.    (Ree  M.—m^) 

pendency  of.    (See  Noram  o»  Pdidkjio ' 

In  behalf  of  the  people.  (See  rioPLH  o.  . 
for  public  funde  converted.  (See  Pubijc  P 
to  eatabli^h  wllle.  (See  WuL.) 
against  neil  of  kin,  beira,  etc.,  of  deceaiei 
ACnOK  FOR  A  CHATTKL-certaIn  write  al 
when,  may  be  maintained,  IflSB, 
wbcncanonl  be  maintained,  IDM. 

aecand.  cannot  be  maintained  afier  Judgment  against  plalnUC, 
when,  may  be  mBinlalood  by  assignee,  leBS. 
JnrladlcUon,  etc.,  when  replL'viu  precedes  emnmons.  II 
when  plalnnfl  In,  mty  require  sheriff  la  repleTT,  ICM. 
Teqniiitei  of  affldavlt  for  replevin,  in,  ItK.  IGH. 
Id.;  where  KTetal  cIiattelB  are  l«  be  replerled,  IDOT. 
'-'in  wharspin  onlj  o'  '*""-'-  ' 1— i-j  •« 


IKDSX.  [Refirmm  m 

1001  FOB  A  CRATTRL—eontinukl. 

WBm  chattel  to  be  taken  from  building,  in,  1701. 

iMBlevied  chattel,  how  kept ;  sheriff's  fees,  how  taxed,  etc.  ITpQ. 

when  defendant  may  except  to  Buretieu ;  proceedings  thereon,  1708. 

irhen  defendant  mav  reclaim  chattel ;  proceedings  thereupon,  17M. 

Riretiee  in  undertaking,  when  and  how  to  justify,  1705. 

irhen  and  to  whom  sheriff  must  deliver  chattel,  m,  1706. 

>«iialty  for  wrong  delivery  bv  sheriff,  in,  1707. 

indertaking  in,  to  whom  to  be  delivered,  1708. 

daim  of  title  by  third  person  ;  proceedings  thereupon,  ITOi. 

tctioD  against  sheriff  on  such  claim  of  tiue,  1710. 

ndemnilgr  to  sheriff  against  such  action,  1711. 

irhen  ag«it,  attorney,  etc.,  may  make  affidavit  in,  1712. 

lecond  and  subsequent  replevin ;  proceeding  thereupon,  ITlflL 

wpleilii  in,  when  order  of  arrest  granted,  1714. 

retuxn  by  sheriff  after  replevin,  in,  1715, 1716. 

«plevin  papers  to  form  part  of  judgment-roll  in,  1717. 

iction  not  affected  bvfadlure  to  replevy,  1718. 

prben  and  how  plaintiff  may  abandon  his  claim  in  part,  1718. 

Itle  how  stated  in  pleading,  in,  1720. 

ivrongfnl  taking  or  detention  now  statdd  in  complaint,  1781. 

Uunages  when  chattel  injured  by  defendant,  17SBS. 

uiswer  puttine  plaintiff's  title  in  issue  in,  1723. 

mower  that  chattel  was  distrained  doing  damage,  1724. 

lefendant  in.  may  demand  judgment  for  return,  1726. 

rerdict,  etc.,  in,  wluit  to  state,  1726. 

mbatitate  in  certain  cases  for  finding  of  value  in,  1727. 

rerdict,  etc.,  for  paft  of  several  chattels ;  judgment,  1998. 

lamages  how  ascertained  on  default,  in,  1729. 

Inal  jadgment  in  ;  docketing,  etc.  1790.  ' 

ixecntion  in ;  contents  thereof,  etc.  1731. 

dieriff^s  power  to  take  chattel  in  such  execution,  1788. 

iction  on  undertaking  in,  when  maintainable,  17SB. 

iherifl*s  return  is  presumptive  evidence  in  such  action,  1784. 

Injnry,  etc.,  no  defence  to  such  action,  except,  etc.  1785. 

ftbatement  and  revival  of,  1736. 

ictlon  for  chattel  forfeited  by  statute,  1898. 

when  plaintiff  entitled  to  costs,  of  course,  in,  8228. 

when  defendant  entitled  to  costs,  of  course,  in  such  action, 

when  increased  cost  allowed  to  defendant,  3258,  3258. 

oosta  allowed  on  settlement  of  such  action,  3260. 

amplication  of  provisions  concerning,  after  July  1, 1879,  8847. 

TIGS  m  JUSTICE'S  COUBT,  GENBRALLT— jorisdiction  of,  2861-1 

on  bond  given  by  third  person  on  claim  to  property  attached,  2918. 

when  defendant  in  such  action,  maintain  action  on  such  bond,  2814. 

on  undertaking  in  action  for  cnattel ;  evidence  therein,  ^1. 

when  cannot  Be  maintained  for  cause  constituting  a  counterclaim,  8947, 

new,  to  be  brought,  after  answer  of  title,  2958. 

when  may  be  maintained  to  recover  costs  paid  on  answer  of  title,  8864. 

for  damages  against  defaulting  witness,  2979. 

on  judgment  against  joint  debtors,  3021. 

may  be  maintained  to  recover  bacx  costs,  wrongfully  collected,  8061. 

against  person  suffering,  etc.,  animals  to  stray,  3068. 

fees  and  cost  in,  amount  of,  8822-33^. 

(See,  also,  Fbss.) 
by  owner  of  animal  wilfully  set  at  large,  8099. 
by  petitioner  and  by  officer  in  such  case,  8100. 
how  and  by  whom  action  for  seising  animal  maintainable,  8106. 
transfer  of,  to  another  justice  when  jKistice  disqualified,  etc.  8150-8158. 
for  false  imprisonment  against  sheriff,  refusing  to  discharge  debtor, 
•eainst  constable  for  not  returning  execution,  etc.  3039. 
>a. ;  for  failure  to  pav  over  money  collected,  etc.  3041. 
ipplication  of  provisions  as  to  courts  of  record,  to  N.  T.  marine  court,  8168. 
Ofansfer  of,  pending  in  local  courts,  to  supreme  court,  3197. 
Monty  court  mav  remove  to  itself  such  local  actions,  when,  3200. 
jnrisdiccion  of  citv  court  of  Tonkers,  in  civil  actions,  3203,  3204. 
provitional  remedies  in  New  York  district  courts,  and  justices*  conrta  oi 

and  Troy,  3210. 

710S  FOB  A  CHATTB;L,  IN  JUSTICES'  COUBTHarisdictlon, 

when  aetiop  tor  a  chmttel  may  be  brought,  9918. 

tlMiatUf  mny  proeare  replevin  ;  affidavit  and  undenak\ne,  V^fiSs, 


«iA<  Stetiom.]  1NCES_ 

ACTION  FOR  A  CHATTBL,  IB  JUSTICES'  COURT— aiwlln«4, 

R^iBi  orRDDBtaLla.  IKS, 

defendml  mty  «tc«bI  to  Boreciai  i  proceediiiBs  Ibereui 

dalendBDt  nUT  rediutii  ctutle] ;  prAceedinga  [hereon,  S 

JuClBcittLon  si  lureliu.  2U3fl. 

wben  defeudBnt  may  be  artEited  for  Uklng,  etc..  cliBtte 

wbeD  and  Is  whom  conaliriilB  maHt  dellTCr  chitul,  8087. 

pMUJlj  for  wiOBi  fleltTerj  hy  conitHblc,  B928. 

clMm  of  tille  bytUrd  peresn.  OSa. 

defendBTit  mar  demand  Jndgmtnl  ronetDrn,  WHO. 

proceedLngs  in  Ibe  ■ction  ;  tctioa  aa  ondZTtrnklag,  £901. 

proceadtnga  whan  aummonanot  parBonaDy  eerved,  SOSS. 

•rbsn  aelloa  not  affected  by  fsllure  to  np)evy.  SOU. 

undertaking  glyen  in  aucb  action,  when  avnilabla,  !!957. 

tranecrlpC  ol  jad^enl  in  action,  and  docketing,  3019. 

wbm  may  be  broiiglii  before  Jnattceof  the  peace  In  Brooklyn,  SlIT- 

In  diatrict  eoan  of  New  York,  or  jUBtlce'a  coDrt  of  AlbanvorlVeT,  IM, 

■ban  may  be  bronabt  la  diatrJcl  court  of  Ne*  York,  3S1B. 

id.;  when  may  be  brought  in  Jnetlciu'  coDrt  of  Albany  and  Tmr,  SM. 
AOnON  TO  FOKBCLOSE  LIEN  UPON  A  CHATTKL—wlwIi  malnUilMUa, 

wanant  to  aelie  cbattel ;  prsceedlnga  thereupon,  f13g, 

MMenti  of  ladgmeot  In,  Jtst. 

ftOtiOB  In  innrior  court,  1740. 

appllcatlsn  of  foregalng  provtaiona.  IT41. 

maybe  broBghtin  diitrict  Eonrtaf  New  Tark,  salB. 

Id.;  In  Instlcea' conrts  of  Albany  and  Troy,  SSSS, 

id.;  indty  court  oflonkeca,  8303. 
ADJOUBNMENT— of  coon  of  record,  proceedinga  on.  M. 


of  ptscuedinga  on  appliulion  of  dcblor  for  dlfchargfl,  HI 
of  trial  on  aahinlMlOD  of  cootroverey  to  arbitrntloD.  SHX. 

adlsnmment  on  appljuiion  of  pUlstlff,  £960. 
adjonromsnt  on  apgilication  of  defeadant.  ESSI-SIH. 
SBbaequenl  ndjonmmeuM,  aSUO. 
juetice  may  impose  condittoni)  upon  adjournment,  296 

adjoarnmeDt  not  to  exceed  ninttj  days,  CSSB. 

lal  of  cenaici  iiiarine  caneea,  in  N.  Y.  nuuiDB  court,  SI 
ADILBASURBUENT— of  dowet.    (See  Dowsn.) 
ADKraiaTKATOH-witk  will  anneiad ;  ivhea  latlaca  may  Iw 

BppllcaUoa  for  ;  proceedings  thereupon,  «644. 

rennOCiaElOa,  etc,  of  peraOP"  h«v1nr  nrinr  Hirht   vAi^ 

mnet  qualify,  give  bond,  e[ 
mnet  Se  cited  on  applicatio 


ireosurer  to  be  public,  asSS. 
3(  adinimacration.  etc.,  8068. 
y  of  county  trcaaurer  suparBedeU.  38ST. 


^MHUnSISATOB,  TEHFOBAJtY— appohitment  uf ,  wbon  oUoweJ.  IffS. 


Id.;  Iipon  BatabBot  abaentae.ctc,  JQTi}, 
id.;  to  quality,  20TO, 
general  powens,  eu^., 


INDEX.  [Stftrmm  m 


AlDMINIBTRATOB,  TBMFORABY-eon^niMd. 

M.;  M  to  reqnirine  creditors  to  present  cUdms,  9678. 

M.;  u  to  ptying  debts,  iM74. 

M.;  u  to  real  property,  8875. 

•pocial  powers  of  tenmorazy  administrator  of  abaentee,  fW%, 

id.;  may  provide  for  family,  8877.  

dApoait  or  money  by  temporary  adminiatratw,  907lMN6i. 
itfvacatlon  of  letters  to.   (Bee  Sitooatkui.) 
ooilector  or  special  adaiiBiatnitor,  8688. 

ADMISSION— of  service,  434. 
of  genuineness  of  papers,  785. 

AD  QUOD  DAMNUM— writ  of  (see  Assbssxeht  or  Daxaoss),  8106. 

ADVBBSB  POSSBSSION.    (See  Lootatiok.) 

AFPIDAYIT— want  of,  or  defect  in;  title  of,  does  not  impair,  728. 

of  merits,  inquest  for  want  of,  cannot  be  taken  where  answer  verified;  980. 

to  procure  warrant  of  attachment,  02)6. 

of  party  or  sureties,  to  undertaking,  818. 

before  whom  may  be  taken,  84:2-844. 

to  prevent  notary^s  certificato  f r<Hn  being  evidence,  988. 

when  presumptive  evidence,  eto.    (See  Sttdbncob.) 

ex  parcA,  whennot  received  in  evidence  in  justice's  court,  MM.     ' 

when  may  b^  received  on  appeal  from  justice's  judgment,  806d. 

id.:  when  appeal  is  founded  on  error  in  fact,  etc.  8&7. 

ana  other  paper  to  be  filed  by  justice,  8143. 

defiBition  of,  8848. 

AmiBMATION.    (See  Oaths.) 

APjnBMATlVB  RBLIBF— demand  of  in  answer,  500,  510, 1804. 

ALBANY,  JUSTICE'S  COURT  OF,  8. 
county,  jail  liberties  for,  146. 
jnry  l&ts,  1041. 

appUcatioa  in  summary  i>roceediug8  made  to  justice  of,  8884. 
service  of  copy  of  complaint  with  summons  ;  proceedings  thereupon,  3307. 
id.;  and  proof  of  service,  8808. 
action  to  be  commenced  by  summons,  8809. 
provisional  remedies,  etc.,  in,  8210,  8811. 
proceedings  when  title  to  real  property  is  in  question,  8818. 
appeals,  sel8. 

effect  of  this  act  upon  lurisdiction  and  proceedings,  8814. 
when  non-resident  of  city  must  file  securi^  for  costs,  8888,  8800. 

AUBN— enemy,  limitations  of  actions,  404. 
jury,  1190. 

ALIMONY— in  action  for  divorce  at  nepMniuun,  tnu. 
(See  DrvoBOB ;  Sbpabation.) 

ALLOWANCE— additional,  to  plaintilt  fn  foreclosure,  eto.  8868,  8253. 
id.;  to  either  party  in  difilcnlt,  etc.,  oases,  8858. 
id. :  limitation  of,  under  last  two  provisions,  8ijb4. 
huw  computed  on  taxation  of  costs,  8868. 
an  ro  allowance  by  surrogate,  eto.    (See  Aooovmr.) 

AMENDMENT— of  pleading,  543,  539,  540. 
id.;  compelled,  545. 

of  proceedings,  etc.,  by  inserting  true  nasM,  451. 
id.;  by  bringing  in  parties,  468. 
id. ;  where  errors  are  immaterial,  788-794. 
of  return  by  officer  or  subordinate  court,  78S. 
not  allowed  without  order,  727. 
of  bond  or  undertaking,  780. 
by  referee,  1018. 

provisions  as  to,  in  actions,  apply  to  special  proceedings,  1997. 
of  defects  in  proceedings  on  appeal  from  sunogate's  court,  8B7fi. 
of  pleadings  in  justice's  court,  2944. 
proceedings  on  appeal  from  judgment  of  justice,  8049. 

ANCILLARY  LETTERS.    iSae  Lbttbbs  TjsBTjkJoa'i'^J*^ '  IdnTXM  ov  AlwmB- 

TBATION.) 

ANIMAL— action  relating  to,  found  straying,  etc.    (See  Stbats.) 

AMSIf  £B— ^neral  rn}eB  as  to,  500-518. 

of  liinitHtioD  mnBt  be  taktin  by.  41t. 


AKS  W  ER—cantlKued. 


ilesdiDg  t 


or  dnrnmrer,  Is  onLy  pi 

suddemomir,  todlffei 

demoTTfit  10,  when  alLowea^  «w,  *Mt. 

abJKtiaae  totioajpllilDl  muy  be  taken  bj 

Id.:  not  ULkeu  bj,  01  bj  demurrBc.  Uwa 

nrlScBOon,  tSi,  iZl. 

wlien  Hired  on  a>-dereDdsbi,  &£I.  1904. 


of  deft 


n.  BUickeu  oat,  0 


la  be  xorred  wltlilii  .  .  . 
»  giurdlln  appolnCcd.  IV  IS. 
rifled  loopPOUB  Inluuc:Ilou,  r 


molion,  US. 
■-'Tilesdmg.  MS. 

y  days  af  let  untt.  MB. 


ended 


very.  9 


11  ench  wlion,  ITM, 


in  partliiob,  muy  cDntcovart  litle  of  pbilntW,  etc.  IMS. 

at  dareodsat,  la  uctloa  to  determine  claim  U)  real  prape 

ot  derendanl  in  Iclton  tor  dower.  1H8. 

lllle  bow  elaled  In.  in  action  roc  chattel.  1?S0. 

pDnLDspliindS's  title  in  JBBi — 

mat-Dlialtal  ww  diiitialned  di 

of  datsudant  In  action  for  dli , 

nbat  me;  be  fet  np  In,  in  action  [oi  lepBiatlon,  17K. 

when  corporate  ezleleace  need  not  be  proved,  ino. 

miuumer  in  ancb  aeUon  deemed  waived  nnleaa  pleaded,  1777. 

time  to.  Id  sedOD  agDlaijI  corporation  on  Dole,  i!tc.  ItTS. 

in  acdan  agalnet  eiocntor,  etc.;  reeulalione  atli^ctlnE,  ISIT,  IK_ 

when  not  aTallible  m  action  uainFl  legatee,  etc.,  01  decadeat,  UK 

bi  actian  IQ  cbarge  defendant  Jointly  indebted,  bat  not  aerved,  IMll 

upon  retamol  precept  In  BUmmar;  proceediugo,  IBM   """ 

In  action  for  onntlel,  in  juetics'B  conrt.  SSS). 

in  juflticeB'  court,  2938. 

Id.;  general  rules  of  pleading,  &W. 

id.;  immaterial  va^iDce  to  be  di'rFgarded.  S948. 

Id. ;  coDBeqneDce  ot  neglect  to  plead  coantei-clalm,  SI 
Id.;  tbelaet  eectlou  qualiled,  && 
id.;  aniwer  of  title,  Ssi. 
<d.;  aadertsklng  thBCeapon, 


id.; 


>[  litis  B 
D  pmceedliigB  before  luetice  1 


answer  0/  Utla,  S 

foaad  atiayiiut.t 

:li  proceedloga.  SU0. 


(See,  alea.  Dmrnm;  Conm  1801.1111.) 
IPFKAI^-general  provlalonB,  lsra-13S3. 
to  court  ol  ijipealB,  ISO,  JU,  ISM-ISSS. 
10  flUpreme  tourt  from  Intartor  court,  J3*J-18«. 
to  tlie  general  term  from  cbombera  or  epeclal  term,  lUH-ltSS. 
from  flhul  determlnatiou  In  apecial  proceeding,  IW,  iga,  VUt- 1! 


ll  otCB 


e,  in. 


by  parly  apptaring,  ae  poor  uerson,  4aa. 
from  Judgment  on  (rivolooa  demnner,  Uf. 
eiteosion  of  tune  foi,  781.  785. 
caae  necessarj  oa,  99S. 


prfeooer  to  lie  admillud  tu  bail,  peud 
catlody  of  prlBOner  not  ludM  9una\n 
> J irocecdinga  ;  bIk)  ol  s 


fffi  INDXZ.  IRs/i 


ttcm  fliuU  order  awarding  abaolBte  writ  of  prohibition,  tlOL 

wtien  certiorari  cannot  be  iMoed  to  review  detennlnatioii,  SIS 

ftom  flnal  order  made  in  snmmary  proceedings,  SS60. 

effect  of  such  appeal  limited  in  certain  caaee,  SS61. 

warxsnt  how  stayed  on  appeal  in  each  proceedings,  SSAS. 

when  allowed  to  coaxt  of  appeals,  8^361. 

restitation  by  appellate  court  in  Buch  proceeding's ;  damages,  SMS. 

from  order,  or  jadgment,  on  award  in  arbitration,  2881. 

from  order  made  in  supplementary  proceedings,  948S. 

fkom  district  court  of  KewYork,  and  from  iusticea*  courts  of  Albany  aad 

Troy,  8218. 
how  f ar  proTisions  concerning,  affect    review  of  proceedings   In  criminal 
cause,  8847. 
in  condemnation  proceedings,  887S. 

4PFIAL  FROM  JUSTIOB  OF  THB  PBA.OB— Jnstloe*!  Judgment  lOTiewed  bf 
i^peal,  8044. 
who  may  am>eal ;  to  what  court  appeal  to  be  taken,  iOISw 
appeal ;  when  and  how  to  be  taken,  8046. 
serrice  of  notice  on  justice ;  payment  of  coats  and  fee,  ISflT. 
senrlce  of  notice  on  respondent,  8048. 
amendment,  when  allowed,  8049. 
undertaking  to  stay  execution  on  Judgment,  8060i 
stay  of  proceedings.  8061. 
prbceedings  when  Justice  is  dead,  etc.  8068. 
return,  80m. 

id.;  when  Justice  has  gone  out  of  office,  8064. 
farther  return  ;  return  now  compelled,  8066. 
when  Justice  is  dead,  etc.  8066. 
when  error  in  fact  is  allM»d,  80S7. 
reatitulion  on  reversal,  8058. 
setting  off  costs  and  recovery,  8060. . 
certain  sums  may  be  included  in  disbtfsements,  WML 
judgment-roll  on,  8061. 
hearing  of  appeal ;  dismissal  thereof,  8062. 
Judgment  thereon,  8068. 

when  new  trial  in  Jnstice^s  court  may  be  ordered,  8064. 
>roceealngs  before  Justice,  8066. 

br  a  new  trial  in  appellate  court ;  when  may  be  demanded,  8066L 
d.;  undertaking  to  be  given,  8069. 
d.;  offer  to  compromise  before  return,  809O. 
d. ;  proceedings  in  appellate  court,  8071. 
d.;  offer  to  compromise  after  return,  8072. 
d.;  amount  of  costs,  8078. 

n  i»oceeding8  relative  to  strays,  ete. ;  claim  to  surplus,  8006. 
d.;  appeal  irom  order  on  demand  of  possession,  8108. 
id.;  stay  of  proceedings,  how  obtained,  8103. 
id.;  from  flnal  order  in  such  proceedings,  8104. 
id.;  stay  of  proceeding  and  deliveiy  of  possession,  etc  8106. 
id.;  proceedings  on  amrmance,  8106. 

AFPKAL  FROM  SURROGATE'S  COURT— from  order  on  motion  for  new  trial,  2641^ 
what  may  be  reviewed  on  ai^peal ;  when  decree  reversed,  2545. 
costs  of  appeal,  2689. 

from  order  on  application  to  surrogate  for  additional  allowance,  8664 
when  par^  may  appeal,  2668. 
when  person  not  a  party  may  appeal,  2669. 
to  what  court  it  mav  be  taken,  2570. 
intermediate  order,  how  reviewed,  9671. 
time  to  appeal,  257Sl 
who  must  DC  made  parties,  8678. 
ai^>eal,  how  taken ;  service  of  notice  of,  8674. 
certain  provisions  of  chapter  19  made  applicable,  2576. 
a|ipeal  may  be  on  the  law  or  the  facts ;  case  to  be  made,  etc.  2676^ 
security  to  perfect  appeal,  2677. 

id.;  where  decree  is  for  money  or  delivery  of  property,  etc  2&76i 
security  to  stav  proceedings  in  case  of  commltmeut,  2670. 
amount  of  undertaking,  how  flxed,  2680. 
lequisites  of  undertaldng,  2581. 
iecree  for  probate,  etc.,  now  far  suspended  bv  appeal, 
4itcree revoking  probate^  etc.:  not  stayed,  2Sq%. 
perfected  Mpp€Ml  kUjb  proceeding?  in  other  caaea^  W^ 
JinpM/,  howlwird ;  proceedings  thereupon.  %&8ft- 


S  INDXX  [Ee/ermcet  mr§ 

AKBB8T— eon<iniiMf. 

by  coroner,  where  Bheriff  is  plaintiff,  179, 180. 

arrest,  inianctlon  and  attachment,  together,  719. 

time  for  deciding  apnUcation  to  obtain  or  vacate,  790.    . 

preference  on  calendar,  791. 

exemption  of  witness  obeying  snbpcena,  860-866. 

cannot  be  granted  in  coutroversy  submitted,  1281.  * 

rrolevin  where  order  of,  granted  in  action  for  cliattet,  1714. 

offlcer  of  unincorporated  association  exempt  from,  19tl. 

in  action  to  charge  defendants,  jointly  indebted,  not  served,  liNO. 

of  person  usurping  office,  in  action  in  name  of  the  people,  1949. 

people,  public  officer,  etc.,  not  required  to  give  security  on,  1990. 

of  person  having  custody  of  prisoner  about  being  removed,  2064-S0B7. 

in  action  upon  judgment,  when  not  allowed*  2218. 

of  delinquent,  on  warrant  to  collect  flue,  2296. 

warrant  for,  in  supplementary  proceedings,  2487-24S9. 

ondertiiAing  may  be  required  after,  of  judgment  debtor,  2440. 

application  of  certain  provisions  concerning,  8847. 

exemption  of  insolvent  debtor  from.    (See  Iksolyxnt  Debtor,  BxsMvmNl 
TBOM  Abbest,  etc.) 
(kBBBST  m  COURT  OF  JUSTIGB  OF  THE  PBACE-order  of,  granted,  MM. 

in  what  actions  defendant  may  be  arrested,  2696. 

npon  what  papers  order  may  be  granted,  2896. 

contents  of  order,  2897. 

daty  of  constable,  2896. 

letnm ;  when  plaintiff  notified  must  appear,  2899. 

constable  to  keep  defendant  in  custody.  2900. 

motion  to  discliarge  defendant  from  sucn  arrest,  2901. 

effect  of  defendant's  discharge  from,  2902. 

what  plaintiff  must  prove  to  obtain  judgment  after,  2908. 

privU^^  from  arrest,  2904. 

undertaking  on  answer  of  title,  after  order  of.  2963. 

when  defendant  must  be  discharged  from,  2964. 

of  defaulting  witness  befoi«  justice  ;  fine,  etc.  2975. 

ABBBST  m  MARINB  COURT  OF  THE  CITY  OF  NEW  YORK j  DI8TBJC1 
COURT  OF  NEW  YORK,  AND  JUSTICES'  COURTS  OF  ALBANY  AND 
TBOY.    (See  Titles  of  those  Coubts.) 

ASSAULT  AND  BATTERY— limitations  of  actions,  884. 
justice  of  the  peace  has  no  jurisdjlction  in  action  for,  2868. 
on  the  high  seat?,  action  for,  in  N.  Y.  marine  court,  3177-8187. 
action  for,  cannot  be  maintained  in  district  court  of  New  York,  8216. 
id. :  in  justices'  courts  of  Albany  and  Troy,  8228. 
is  mclnded  in  term  **  personal  injury  "  in  the  new  revision,  8848. 

ASSBS8MENT.    (See  Tax.) 

ASSBSSMBNT  OF  DAMAQBS—testimony  taken  by  commistiiaB,  88iL 
by  jury,  1188-1184. 
on  ludgment  by  default,  1218-1216. 
on  injanction,  617-^24. 
writ  of.  is  a  State  writ,  1991. 
by  relator,  on  trial  of  alternative  mandamna,  2068. 
writ  of,  defined  ;  ad  quod  damnum,  2108. 
application  for  such  \i^rit,  2104. 

wnen  applied  for  by  attorney-general  or  district-attonMy,  tlML 
writ ;  to  whom  directed.  ?'06. 
eontenta  of  such  writ,  2107. 
notice  of  execution  of  such  writ,  2106. 
lory,  how  procured,  for,  2109. 
jnry  to  be  sworn,  2110. 

proceedings  of  jury  ;  discharge  of  jur^ ;  inquisition,  8111. 
MOtice  of  application  to  court  in  such  mquiution,  21UL 
court  may  set  aside  inquisition,  2118. 
order  on  confirming  inquisition,  2114. 
State  treasurer  to  pay  damages,  etc.,  to  gOTemor,  2116. 

E»v6mor  to  pay  damages  into  court,  211o. 
YMtment  of  money  so  paid  in,  2117. 
bow  such  money  obtained  by  claimant,  2118. 
writ  ot  allowed  by  taking  of  lands  by  the  United  States,  8119. 
UMUETB— definition  of,  as  used  in  chapter  on  surrogates*  courts,  ttlC 
Older  or  decree  directing  payment,  evidence  ot,  25CS(. 
0&0,  mImo,  Pmbboxal  PaormMTT.) 


10  dlecbnr^  or  liuolTsnt.  Sin. 

to  file  Mcnrltjr  for  coau,  Wbm.  MCi 
di^  nucu  required  hj,  SSTI- 
tion  upon  band  of,    (Seu  Ovnoui  linn.) 


lo  fA«  SMionii.] 


•f l*r  ailni  pMltion  for  VQlnTUnrj  d 

(tut.  alH,  IMIOLVIHT  DUUTUR 

A88IZB— wtll  or,  iboUehed,  1687. 

UBOCIATIOK— ictloD  hj  m  ogitiiisc  nnlDCOrpunU'd,  IS19. 

what  ji  dvekied  an,  for  tbJH  pnrpoBe,  1P19- 

prscHdlaeiiaciBBordeatta,  etc..  oTini^Qihoror,  1930. 

effector  ladrmsDl:  oiBCniioii  tbfrvnpan,  1081. 

nbx^Btnt  BcUon  SEelriit  membcn  of.  IBSil. 

cerlBiD  «Mtion«  penDlasWe  ;  Malate  at  }|inltnt1aDi,  IMS. 

kcclon  iMtiiiist,  aaEBesd  In  tnmsponatiun,  etc.  1940. 

ATTACHME!IT  FOR  CONTEHPT.  (See  Cohtekft  ;  Bhebiff  i  JoKoa ;  W^■^ 
ATTACHMENT  OF  PBOPERTT— In  Kbsl  e*E«B  enmted  ;  and 


eiecDting 

iudeffmiiaot.  flW,  M,  MB. 


LlDg  or  modifying  ;  dlacbar^ 


proceeding  after  Jadement;  rights 
exempt  pcopertf ,  IS8B-14M. 


. J  InlnncMon,  togathnr.  TIB. 

sppllcstlon,  how  eooa  dedded,  730. 

proof  of  ]evT,  etc.,  on  appljiti^  for  jDdjnneiit,  GIIT. 

not  RTBnlod In  controiotej  Buiimitifd,  iSBl. 

lev;  not  to  be  diBCburged  on  uppesl.  131L 

Bxec ntloD,  iflflt  wsTTBiit  bus  lf.Bned,  1370. 

prefereDue  uT.  over>eIPCIItlon<<,  etc.  140T.  1406. 

wh™  warrant  oL  Treated  or  annnlled,  HIS. 

BCIiaii  Bgalnet  oncer  ;  rij^lits  of  iitdemnilnrt.  14B1-I4zr. 

fc-Uon  cannot  be  msinlaincd  to  reeoTer  cbatte],  whan  180),  M 

proTielone  cooceruliie.  appllciible  to  foniclaenre  of  cbBttcl  lii 

b  aclion  lo  charec  defenJ^inlH  jointly  Indebted  not  served,  1' 

peoplfi.  pnbllc  olBcfr.  etr„  Bit  tequLred  Id  give  Becnrlcy,  IMa. 

wten  wairaul  la  said  to  ba  ■■anuuliod,"  3Ma. 

ATTACHMENT  OF  PROPKBTT  IN  JDSTICE'S  CODET-wlic 

warrant ;  form  BOil  CDnlenU  thereuf,  aXtt. 

DDdertaking.  aSDB. 

warrant ;  bow  eiecoted,  £909. 

HTVice  of  BDmmone  and  warrant  npon  defendant,  9010. 

claim  by  tbjrd  perBoa.  boa'd  and  daliTec;  tkereapoD.  SMI, 

wben  defendant  may  prosecate  bond.  ISI4. 


i 


NEW  TOEK;  DISTKICT  COURT  OF  NEW  YORK;  ANB  Jl 
COURTS  OF  ALBANY  At40  TROY.    (eesTimn  or  timiCi 
ATTACrHMBHT  OF  THE  PERSON— for  conlempt.    (BuOoxtuR) 

Judgment  foi  coite  ma]  be  ui\\«r,UA  ^t ,  a^i^B.  4l»ciat.  tic  IMt- 

".[ot  (UKibeaienteDlMittSi«».ft,»«  -" 


mt  dtfanltlBS  nUana.  t>  JutMa'a  Mm' 


IKDSX.  [JUfer§tum  an 

r— or  officer,  process  to  be  snbscribed  or  indorsed  with  name  of,  M. 
aay  appear  in  person,  or  by,  55. 
disability  of  ;  proceedings  thereupon,  65. 
)6cribe  snmmons,  417. 

ribe  notice  of  appearance,  answer,  etc.  421. 
itiif,  may  limit  time  for  service  of  summons,  425. 
signed  to  prosecate  or  defend  for  poor  person,  460,  466. 
person,  f  ost  to  be  paid  to.  467.  > 

ig  for  two  or  moie  defenoants  to  receive  one  copy  complaint,  €Ml 
nbe  pleading,  620. 

ion  of  pleading,  by,  when  allowed,  525. 
f  ot  account,  oy,  581. 

;ribe  order  of  arrest  and  may  limit  time  for  its  execution,  611. 
bscribe  warrant  of  attachment,  641. 
)f  papers  on,  how  made.    (See  Sebviob.) 
be  served  with  papers,  instead  of  party,  799. 
!cute  satisfaction-piece  of  ludgment  within  two  years,  1260. 
itifl  in  ejectment  may  be  compelled  to  produce  authority  to  ap* 
.  1512-1614.  / 

1  judge  or  referee  on  view  of  property,  in  action  for  waste,  1660. 

0  proceeding  instituted  by  State  writ  may  appear  by,  1905. 

e  not  be  counsel  or  attorney,  etc.  2496.  

e.  law  partner,  or  clerk  of  justice,  cannot  act  as  attorney,  2880. 

V  of,  to  act,  how  proved  in  such  action,  2890. 

ice  affidavit  in  action  for  chattel  in  justice's  court,  2920. 

id  in  recovery  for  services,  not  liable  for  costs,  3247. 

of,  fur  costs,  when,  S278. 

tied  to  witness  fee,  when  attending  in  behalf  of  client,  8288. 

r-GBNBRAL--may  bring  action  for  penalty,  given  to  proeecntor ;  iSmf 

>ns.  887. 

,  also,  Atvobitbts  Ain>  Counsellors.) 

"ved  with  summons,  in  partition,  1594. 

ng  action  against  directors,  etc.,  of  corporation,  1788. 

ig  action  to  dissolve  corporation,  1786. 

ing  action  to  annul  corporation,  when,  1797, 1708. 

inst  bring  action  against  corporation,  1808. 

Qg  action  against  usurper  of  office,  etc.  1948. 

ngs  in  such  action ;  tnal,  etc.  1949, 1950. 

ion  of  office  by  person  entitled,  1951. 

ngs  to  compel  delivery  of  books,  etc.  195d. 

1  how  recovered  in  action  brought  by,  1958. 

lay  be  brought  by,  against  several  claimants  to  office,  1054. 
m  against  persons  illegally  acting  as  cbrooration,  1955. 
gment  in  action  for  usurping  office,  etc.  1956. 
ig  action  to  vacate  letters-patent,  when,  1967. 
such  action  ;  judgment-roll,  etc.  1958-1960. 
ve  notice  of  application  for  disposition  of  proceeds  of  action  for 
Ion  of  public  funds,  1975. 
ing  such  action,  1976. 

it  suit  for  real  property  escheated  or  forfeited,  1977. 
r  oh;^ect  of  such  action  to  be  published,  1978. 
port  recoveries  to  commissioners  of  land  office,  1961. 
ng  action  for  personal  property  forfeited  for  treason,  196S. 
to  special  compensation  wnere  relator  joined  with  people,  1066b 
)ly  for  State  writ  in  action  by  people,  1993. 
:  of  fees  not  required  on  habeas  corpus,  2002. 
f  counsel  need  not  be  sworn  to,  in  habeas  corpus,  2018. 
a  habeas  corpus  and  certiorari,  in  name  of  people,  8060. 
ion  for  writ  of  assessment  of  damages,  2105. 
UQg  in  contempt  when  prosecuted  oy,  2290. 
igamst  sheriff  for  taking  insufficient  undertaking,  2201. 
m  certain  public  offices  to  be  made  without  fee,  8290. 

rs  AND  COUNSELLOBS— attorneys  and  coonsellors  at  law, 

regulation  of,  55-81,  198. 

i  for  misconduct,  H- 

dcation  of  judge,  judge's  panner  or  clerk,  to  act  at,  40,  HI. 

in  adjolHing  States,  60 
lation,  66. 
or  sutpcnsiou,  67-09. 


INDKZ.  [R^ermett  «r« 

D  FOR  J  ALL  LIBBBTIB&-ngiilated  In  detftil,  145-lflt. 

ction  apon,  l(Xm71. 

oroner  may  take  from  BheiifC,  174-177. 

iven  by  sherifl,  coroner  may  proeecate  or  assign,  ITSi 

1.;  person  arrested  in  action  brooght  by  sheriff;  180^ 

KS  AND  PAPBBS-«s  evidence.  943-966. 

iscovery  and  inspection  of,  80S-809. 

f  foreign  corporation,  989,  etc. 

ibpcena  duces  tecom,  866-868. 

'hat  books  to  be  iLept  by  surrogate ;  index,  etc.  9486, 9Mii 

)  be  preserved,  8500. 

iscovery  of,  provisions  relative  to,  in  surrogates*  courts,  8888. 

>  be  deposited  with  town  or  city  clerk,  etc.  3144. 

srtiflcate  as  to  judgments  in  docket-book  so  deposited,  814S. 

inat  be  demanded  by  such  clerk,  after  death  of  fostice,  8146. 

sliveiy  of  such,  how  compelled,  8147. 

«nsfer  of,  from  mayor^s  court  of  Hudson,  recorders*  courts  of  UUca  mmA 

Oswego,  to  supreme  court,  8197. 
elivery  of,  to  public  officer,  8471a. 

ACH  OF  PR0MI8£— to  marry  ;  cause  of  action  for,  not  tnuifferable,  19311 
1. ;  cannot  be  brought  in  justice's  court,  8861. 

i. ;  as  to  district  court  oi  New  York,  3815.        

i. ;  as  to  justices*  courts  of  Albany  and  Troy,  8888. 

(SBT— with  reference  to  jurors,  1188, 1188, 1158, 1198. 

3KLTN— application  in  sununary  proceedings  majr  be  bmmU  to  poUet  !■» 

tice,  8884. 

OKLYN  CITY  COURT-a  court  of  record,  8. 

teDOgrapher*8  fees,  8811. 

odges  to  fix  number  of  attendants,  96. 

ippeal  to  court  of  appeals,  191. 

nnsdiction  and  general  regulations,  968-865-818. 

ipplication  for  change  of  name  may  be  made  to,  8411. 

s  iDcladed  among  superior  city  courts,  8848.  * 

Jerk  of,  must  account  for  and  pay  over  fines  and  fees,  8884. 

OKLYN,  JUSTICB  OF  THE  PBACB  IN— justice  in  sixth  diaMct  mai4  ke  m 

attorney,  8116. 
ustices*  juriisdiction  in  Brooklyn,  8117. 

o  receive  salaries  in  lieu  of  fees ;  pav  over  fees  monthly,  8118. 
:lerk ;  bow  appointed  ;  salary ;  bond,  8119. 
luties  of  clerk,  8180. 

»mmon  council  to  designate  attendants,  etc.  818S. 
opy  of  complaint  served,  with  sunmions  ;  proceedings  theieiyon,  tlM. 
ary  trial :  when  and  how  demanded,  8187. 
ettlag  aside  default,  etc.  3188. 
^ditional  costs  upon  recovery  of  $100, 8129. 
d>;  where  defendant  recovers  jnd^ent,  8180. 
ostfl  in  actions  by  working  women,  8131. 
oets  upon  adjournment,  3138. 
pplication  of  other  provisions.    Holding  court  open,  Sltt. 

FALO,  SUPERIOR  COURT— a  court  of  record,  8. 
;teiiograpber*B  fees,  3811. 
adge  may  make  orders  in  supreme  court,  840. 
nooeedlngs  may  be  continued  beftws  another  Judge,  STU 
wnezal  provislous  as  to,  893-806. 
arisdictlon  of ,  863, 864,  865,  898, 898. 
)f  certain  actions  discontinued  in  justice's  court,  294. 
application  for  habeas  corpus  or  certiorari  made  to  judge,  SKITt  2018. 
d.;  when  writ  must  be  granted  ;  penaltv  for  refusing,  2XX>, 
rlien  such  writ  may  be  granted  in  anptner  county,  2023. 
rhen  such  writ  to  issae  without  appncation,  2085. 
proceedings  on  return  of  writ  of  habeas  corpus,  2031. 
rarrant  to  bring  up  prisoner  about  being  removed,  2054. 
im>Ucatlon  for  change  of  name  may  be  made  to,  2411. 
^en  new  action  mu»t  be  brought  in,  2963. 
appeal  from  judgment  of  justice  of  tue  peace,  3045. 
mcb  ai^eal,  when  must  be  heard  at  general  term,  8008. 
•  included  among  Baperior  city  courts,  3343. 
trarUiaas  mb  to  triaJ jurors  apply  to  trial  of  Indictment,  f(to,*d;sWl« 
M/ao.  SuFMMiom  Onr  Oovbts  > 


I 


CALBNDAB-printed  IB,  M. 


CANADA— win  of  pcrsoDBl  property  !s,  nhan 
OABS-«ettlBmenl  by  Jndee  ont  or  oSee,  £6. 

in  caiue  tried  a[  cartain  circoila  to  N.  T.  E 

on  appeal,  oiiDotlon  far  new  irlnl.  wIisd  tie< 

reqairej  on  uppcsl  frooi  order,  u  to  ne*  IrinJ  mi  miimlea.  998. 
■  preparatioa  uid  settlement  of,  aot  a  slay  on  jndgmeut,  1005, 
_. .  _. «,„g  j„^  Qp  prejudfce  to  motion  for  new  Wt" 


lOTersv  Blthoai  nctlon,  1279, 

ben  required  on  HppcaTui  court  of  a '~    ' 

,0  appuiJ  from  annogaie'a  conrt,  SSTB. 


a  Hired  on  uppairui  oonrl  of  appeals,  etc 
from  enTTDgate'a  court,  357P 

CAUSES  OF  ACTION—Joilidor  of,  4S^ 
wbal  nwy  be  Joined  [n,  ----' 


I 


lUon  not  mcrgeii,  1B99. 

.^'caoB^'of  action  may  ba  IniDBfemjd.  1910,  1911. 
bow  fur  a»igDmeut  of  Judgment  traDefers  tbc,  191S. 
Joinder  oteevenil,  ucainBteamB  peraoo,  fo  fatotot  peopli 
coBBOllilHIioii  of  nctione  against  ditferentpames  loraame, 
wbatmay  be  joined  in  ]n»dce'a  conr[,S37. 


CKBTIOKABI,  TO   INQUtKB    IHTO    CATJ8B    OP    DETKMTtON-li  « 

writ,  1991. 
penon  Berred  with,  mnat  obey  writ ;  leea  to  be  paid,  SODS. 

wbo  entitled  to  prosecute  tills  niit,  sOlS. 

application  for  writ ;  bovf  and  lo  wlioin  made.  SOW. 
application  in  aoollftt  connty ;  proof  required.  SOIB. 

wbea  writ  must  bei^ranted  ;  penalty  for  retaaiu);,  1030. 

when  writ  returnable  before  another  Judge.  2083. 

X'   maal  bo  obeyed,  etc.  9)34.  « 

n  wni  to  iBsue  nithoot  application,  am. 
Mam  to  writ  ;  itJ<  eouli-tiu,  ^^. 
proceedlnga  on  diaobodienoe  of  writ.  S03S. 
id.1  ]irecepl  to  bciDg  up  prieoiier.  »M9. 

when  prlftoaer  lo  tie  dlscburged  iu  elvj]  eaeea.  t039. 
legality  of  eenaln  mandates,  not  to  be  inquired  into.  MM. 
notice  of  lieuing  for  diecbir^  of  prisoner,  ffbeojElvm,  aoML 

proeaedinga  opon  return  of  writ,  aiMit, 

Id.;  whan  dlMliuge  lo  be  gmnted  :  when  pnMeodingB  to  ctsM,  MIk 

wlien  does  not  preTonl  habi'aa  corpus,  and  vice  varea.  IML 

Sil  on,  waen  and  how  ordered,  ao^ 

dliubarge  uf  pri<<ouer  balled,  SMT-31M9. 

when  such  prisoner  may  and  may  not  be  re-impriBoneO,  SOU. 

penalty  tor  violation  of  la«t  preceding  prorlaion,  30S1. 

id.;  foraldiUK,  bU:!.  insucb  conue»liueii[.  etc,  aOS8. 
wanant  to  bHng  Dp  prisonBr  about  tii  he  removed,  «o,  BXM. 
■riien  olteudn  In  anch  case  to  be  Arresti^d,  HXH. 

ihwamnt;  prooeediii^  tu  reliefs  prtaantir,  KHL 


«na5ij  of  retu  ■ '  — 


ituxiug  copy  or  procesD,  aWS, 

._  .  . -iaaSiote  writ,  1 

trvedwita,  mnsl  obey  nrit ;  f sea  pi 


WboD  to  Itins  IcoiD  Bapnnw  cs 


i  INDBX.  [il|^4 

OrriORARI  TO  RBVIBW— conMiMiAf . 
when  from  an^  other  coart,  2124. 
limitation  of  time  for  review,  2126. 
id.;  in  case  of  disability,  2126. 
application  for  writ ;  where  and  how  made,  ilS7. 
when  notice  i»  necessary  ;  service  thereof,  2128. 
to  whom  writ  directed,  2129. 
mode  of  service  of  writ.  2180. 
stay  of  proceedings  on  issuing  of,  2131. 
when  and  where  writ  of,  returnable,  ^132. 
■abseqnent  proceedings  as  in  an  action,  2188. 
retorn  to ;  when  and  how  made,  2134. 
id.;  how  compelled ;  fees  for  making,  2186. 
id.;  after  term  of  office  expired,  2186. 
when  third  person  may  be  brought  in,  2187. 
hearing  upon  return  to,  2138. 
id.;  upon  affidavits,  2189. 

Questions  to  be  determined  upon  the  hearing,  etc  8M0L 
final  order  upon  the  hearing  on  return  of,  21ti. 
restitution  may  be  awarded,  2142. 
entry  and  enrollment  of  final  order,  2144. 
effect  there&f .  2145. 

'*  body  or  officer,'*  and  "  determination,"  what  to  inclndt,  2146. 
application  of  foregoing  provisions  to  certain  cases,  8147. 
id.;  to  civil  cases  only,  2148. 

iALLBN6B--of  juror,  1166-1180. 

lANOS— of  name.    (See  Namx.) 

lATTEIr-action  for  a.    (See  Aotiom  fob  a  Chattkl.) 
action  to  foreclose  lien  upon  a.    (See  Aotiom  to  womsaumM  Lm  UNV  A 
Chattel.) 


HLD— propertv  of  criminal  may  be  applied  to  support  of,      . 
temporaiy  administrator  of  absentee  may  provide  for,  2677 
bom  after  will  may  petition  for  executor's  account,  2727 
(Bee,  also,  Isbue.) 

BCIUIT  COURT.    (See  Coubt.) 
trial  in,  on  reversal  of  decree  of  surrogate*!  court,  9B88. 
courts  of  record,  2. 
seal  kept  by  county  clerk,  27. 
regulations  as  to.  2^2-243. 
issues  of  fact  and  law  to  be  tiried  in,  076. 

TATION,  IN  SURROGATE'S  COURT— jnrisdici;*^  a^quhwd  by,  2474. 
mrrogate  may  issue,  in  court  or  oat  of  court,  2481. 
return  of  a,  definition  of,  as  used  in  surrogates'  courts,  8814. 
how  executed  and  returnable.  2516. 
proceedings  to  be  commenced  by,  2516. 
must  be  served  within  sixty  days,  etc.,  when,  2617 
to  a  class  ;  where  some  are  unknown,  2518. 
id.;  contents  of,  2510. 

id.;  service  of,  personally,  by  publication,  etc.  8520. 
who  to  be  cited  on  petition  for  probate  of  will,  2U6. 
contents  of  such.  2616. 
persons  not  cited  may  ai^ear,  2617. 
publication  of,  when  county  newspaper  refuses,  8808. 
affidavit  of  such  publication  ;  wbat  to  state,  8204. 

(Bee,  also,  BzBcirroB  and  Adminibtratob  ;  Tbustss,  TnTAjon abt  ; 

GUABDIAN.) 

TT— action  for  cutting,  etc.,  trees ;  damages  therein,  1667, 1668. 
venire  for  trial  between  town  and,  before  Justice,  2092. 
action  to  recover  for  conversion  of  public  funds,  etc    (See  Pubuo  Fnim  \ 
FUBUC  Offiosb.) 

rv  COURT  OF  BROOKLYN.    (See  Bbookltv,  Crt  Cow.) 

PY  COURT  OF  NEW  YORK.    (See  Marine  Court  op  Nbw  York.) 
a  superior  city  court,  101. 

nir— civil  action  defined.  3337. 

actiOD,  only  one  form  of  allowed,  8339.  \ 
prisoner,  discharge  of,  etc.    (3ee  Insoltbkt  Debtob,  ExxnTnoiH  Tuoii.  Ks*- 
etc.; 


OLUU  TO  REAL  rBOPURTV-u'iiou  to  compel  dBtna 
milauln,  IMS. 
Id. J  cximpla[nl  in.  ISSD. 

id.j  procMdlDC*  wUrn  plBlniilTs  iltia  le  denied  bj  aimtc 
Id.;  iniwer  miiy  pl«d  llUe,  IMI. 
Id.;  prouediuga  mm*  u  lo  ajectment.  iUS. 
Id.;  piocecduiga  wbere  defendiDL  clnlmi  In  re'enlon,  14 
Id.;  IndRneDtDwudlug  deltndftQC  pogteuion  ia,  IML 
Id.;  kuljadeinent  rarpluntjfl,  liUQ. 
id.;  effect  ofaosl  IndEment  in.  iSlS. 
Id.;  procsedines  (or  dow  Rjul  aHme  us  in  eJn^ImeBt.  IHfl 
Id.;  W  determfne  widuWa  claim  lo  doivor,  1547. 
id.i  prociodlDgB  in,  wbere  plaigtilf  admiu  bu-  clAlin.  IM 

id.;  may  be  nulDUlned  bjr  or  oeAliut  corporition,  IBSO. 
CLAIM  OF  TITLE-by  third  petwm,  to  propeitj  «el»d.  108 
to  ■luobcd  \eaatl  MO-OTS. 
to  n«l  propertj,  Bd3-87I. 


Dtlbe  wkeoTjefotej  a 


842. 


wltb,  23,  g 
d 'litem,  178. 


B,  BO4-0W. 

Eertlfled  copiBe  ol  records  evidsuce. 

miui  Ettaicb  and  certitj.  MI. 

M  delint  papeia  nbeo  place  of  mtl  ^.uniigou.  loi. 

to  •DterndgnWDt  by  detinlt.  UI3. 

■monnt  bow  aueeaed  by,  1313. 

ID  keapjadgmcnt-book.  >t«.  lias. 

u  Sla,  GDdonw,  etc..  kdgment-ToIi,  123T-I23). 

sdUc<  oT  pendency  in  action,  in  fnreclntnre.  IB31, 

to  mftkfl  entry  In  docket  or  jodgmonl  agamflt  joint  de 

not  lened,  1930, 
muKmike  eoltyin  docket  an  Mtii-rBiMinn  orjndgimint 
muM  make  schedule  at  fines  Impoied,  wben,  ere.  SSSi. 
mnat  luua  wsmni  to  collect  flue,  etc.  SSH,  mK. 
Id  mtngate'a  office ;  ippolniment  ot ;  compensation,  a 
of  enrroEiilc'a  conrt ;  how  appointed  ;  powers,  1»09. 
auirnEate  liRhle  for  acts  of  clerk  of  court,  SSll. 

ttdditloiial  ijowers  or,3610. 

of  BurtngEte'i  conn  mnst  fnmlah  transcript  of  decree,  S 


s.7r 

Jee,  31110, 
jriown.  bookH. 


ap^al  mnd« 


,.,--  to  be  dopoalled  «ttli.3Ht«*8-  V.  1 

Hodeon.  and  lecoiden'coiiru  of  Dtica  and  OvrM"*'! 
of  New  York,  Ixane  of  eiecallon  by.  SS2D.  " 


tarlewuf  laiatior 


rt  ol  sppMlH  to  accoimt 


Brooklyn  it 


ly  order  learcbea  of,  u 


(See  Cotmrz  CLiax ;  Fxm.) 
MDE  OF  CIVIL  PROCEDUREC-tille  ef  lUe  set.  3344. 

rule  of  ettict  conBtnictioii  nmapplicible  thereto,  S34fc 

a  plication  or  lywtloiis  of.  remilutod  -.  when  old  lew  ■»«« 
BCt  ot,  t< 


Id.;  c< 


■mlnt!K> 


L\i«iHia  u 


htbix  [iSf/i 


DODS  OF  CIVIL  PBOOSDUBB-HSOnttmiMf. 

cOlect  of,  npon  appoiiUment  of  terms,  eU.  8S68. 

id.;  npou  officers  and  offices,  8864. 

when  to  take  effect ;  when  deemed  passed,  8866, 8866. 

CX>i:J<RCTOBS-^rofiBiona  cMieeming  prior  temporary  adminittratiwt  and  aoltot 

COMMISSION— to  examine  witness,  on  written  interrogatories,  9St-ifK^ 
.  id.;  on  oral  questions,  898jJ^. 
open,  when  tb  issue,  804,  806. 
upon  consent,  when  to  issue,  006. 
from  foreign  court,  to  examine  witness,  916. 
to  discover  death  of  life-tenant,  2811. 
general  provisions  respecting  such,  8312. 
petitioner  to  give  notice  of  execution  of  such,  2818. 
execution  of  such  commission,  2314. 
return  to  such  commission  what  to  state,  2814. 
proceedings  on  return  of,  in  such  proceedings,  2816. 
certain  provisions  relative  to,  apply  to  surrogates*  courts,  2688. 
to  take  testimony  issued  from  K.  x .  marine  court,  8171. 
amount  of  costs  for  drawing  interrogatories  to  be  annexed,  8251. 
bv  justice  of  the  peace  ;  to  examine  witness  npon  interrogatories,  2960. 


id. 
id. 
id. 
id. 
id. 
Id. 
la. 


orally  ;  copy  of  section  000  to  be  annexed,  2081. 


whej  and  now  granted,  2062. 
adjournment,  2^. 

execution  and  return  of  commission,  2964. 
receipt  thereof  by  justice,  2966. 
when  deposition  evidence :  when  taken  orally,  2066. 
powers  of  commissioners,  2987. 
X>MMISSIONER— duty  of  in  condemnation  proceedings,  SSTO. 

COMMISSIONER  OF  HIQHWAYS.    (See  OynsBBB  or  Hiokwats.) 

>OMMI8SI0NBB  OF  JUKOBS,  1027-1190. 

X>MMISSIONJSRS  OF  THE  LAND  OFFICE— entry  to  be  made,  on  racatinff  lettem 
patent,  etc.  1969. 
transcript  of  such  entry  to  be  sent  to  county  clerk,  1960. 
attorney-general  to  report,  escheats,  1081. 

XmMITTEB.    (SeeBoABD.) 

X>MMITTEB  FOR  LUNATIC.  IDIOT,  OR  HABITUAL  DBUNKABD-appelM 
ment  of,  2822. 
^risdiction  and  duty  of  court  in  such  proceeding,  2320,  2821. 
application  for  such  committee ;  by  whom  made,  2828. 
duty  of  certain  officers  to  apply  for  such,  2324. 
petition  for  such ;  proceedings  on  presentation  thereof,  2826. 
when  foreign  committee  may  be  appointed,  2326. 
order  for  commission  or  for  trial  by  jury  or  court,  2827. 
contents  of  such  commission,  2338. 
commissioners  to  be  sworn ;  vacancies,  how  fllled,  8829. 
jury  to  be  procured  ;  proceedings  thereupon,  2330. 
proceedings  upon  the  nearing  before  such  commission,  2881. 
letnm  of  inauisition  and  commission,  2332. 
expenses  of  commission  ;  pay  of  jurorSjCtc. 2888. 
proceedings  npon  trial  by  jury  in  court,  2834. 
subject  of  inquiry  in  cases  of  lunacy,  2885. 
proceedings  upon  verdict  on  return  of  commission,  2886. 
security  must  be  required  of ;  provisions  concerning,  l^|« . 
compensation  of  such,  2338. 

is  under  control  of  court ;  limitation  of  powers,  2880. 
of  property  jnf»y  maintain  actions,  etc.  2340. 
id.;  to  file  inventorv  and  account,  2341. 
id.;  compelled  to  llle  same  or  render  additional  account,  2348. 
how  discnarged,  and  property  restored,  2843. 
proceedings  m  case  of  death  of  lunatic,  etc.  2844. 
fpplifiation  for  sale,  etc.,  of  real  estate  of  lunatic,  etc.  2848. 
la.;  by  whom  made ;  petition,  2849,  2350. 
bond  of,  on  such  application,  2851. 
id.;  how  prosecuted,  2358. 
agreement  for  such  sale  :  final  order ;  cenTeyanee,  2866^ 

fsport  of  such  sale,  etc.  2356.  ! 

setwity  for  costs  when  reqaired  in  actiOB  by,  nVl. 


□fDKX. 

>  111),  of  peraoD  disobeTlng  ce 
hibwii  oorpu"  cbfb  whm.  Im 
itemuc  ciuiaoUebue,  wUen.as; 

LO.:  now  diechurgcd,  mS. 

or  lecaBUiC  wllnau  In  jBellCB'e  court,  S001-30I)S. 

(3«,  also.  VlTHCBB.) 

LUMSIOH  CARREKB— mis-jolndet,  etc.,  ot  iinrltea  ni 
L-OHHOH  LAW— bow  prayed.  ftU. 

duonmenUr;  aiidenn,  IKI3. 

cBit^n  wrtl!,  special  procwi 

writ  ot  bslHUS  corim»,  spplli 

nileor,  not  ii^ltculile  toUil? 
L-OHMOH  PLKAa,  OF  N.  Y.— sconrt  of  record,  fl. 

prcKeedlDBi  cantlcncd  b«tore  uoDut  Judee.  w- 

iitleudBnCB,  03. 

-■— — -  jQcy,  106,  ir" 

rfoo,  S03,  !«.  - 

dlBCtaan 


■uh;  riempc  or  dlectmrge  Idbdikuii  ueonir,  si 
applicaCioQ  to,  for  diecharga  of  ind^eot  dabla 
clisnge  of  DBDie,  may  be  msda  b;,  StlO. 
clerk  of,  lo  make  return  of  changee  of  oame,  % 
■opplementntj'  proceeaings  tnstltnted  befote  JndgB  of,  I 
ma;  eieruise  powcra  of  ttunbgute,  nhen.  SiSltJUSl. 
•npplemenUry  proceiMliiijfa, 

■"'31"-°!''"-  -, 

bin  wbat  tlma  ;  wbere  beard, 
□AtloD  npon  ac  appeal  : 
Blft4,  SldE. 

■■— ' -  of  New  York,  Sale. 

r,  fecB,  WM. 
in  iDcluded  among  anperlor  clt;  wuiU.  11343. 
COMPENSATION- of  eiecalor.  guardian,  tnutse,  etc    (Sh  ma.) 
COMPLAlST-^eneral  mleB  as  to,  473-488. 

copy  aerved  wllb  BummocB  ;  cooseqaence  or  lallare,  41B. 
tolwtled,  on  lenlce  by  jmbllcatlou,  442. 
certain  oblecUoDG  walied  Doleea  Ukea  by  u 

ondBnlGMllegationH  dee! — "*  ' "" 

linu  to  miika  for  an — '~~ 
dlimlaaal  tor  refural 
Id.;  for  Deelec'  '~ 
ld.J  tor  n^ecl 
iBdcnieDt  HI 

Id.i  dlmlnL. , 

Id.i  by  defaolt  lakea  tor  ai 
leriBatlOB,  BSt-SK. 

In  ejectment;  wbut  It  mniteUte,  KiO.  IGIl. 
'n  |<artltion ;  contenta  oT,  etc  ISSi,  IMS,  IMS. 
-  — i-m  for  dower,  coclenu  of,  1906. 
-      ■    *  If  other      ■■      ■ 


n  BnppleTxieEtal  complaint,  7B4, 
ifDral  Eo  make  ducOTcry,  806. 


INDEX  iHtferwrnatft 

nUnued. 

imoDS  in  justices'  courts  of  Brooklyn;  effect,  8196. 
ce  of,  in  N.  T.  marine  court,  S160. 
rine  causes,  may  be  oral  or  written,  etc.,  8185. 
;h  summons,  in  district  courts  of  New  York  and  Justices*  courts 
and  Troy,  8907., 
I  of  service,  4908. 

BT  JOINT  DEBTOR.    (See  Jonrr  Debtor.) 

86-740. 

}peal  from  justices*  ludgment,  9070. 

im,  on  such  appeal,  8072. 

—may  require  searches  to  be  made  without  fee,  88901 

"  of  prisoner,  in  habeas  corpus  proceedings,  2059. 

<"  JUDGMENT,  1973-1278. 

f  party  not  alone  proof  to  annul  marriage,  1758. 

by  corporation,  when  void,  9430. 

when  fusUce  of  the  peace  may  enter,  2864. 

yetore  justice  of  the  peace,  3010. 

$ssing  same,  3011. 

afesslon  void,  8019. 

•n  such  confession,  3015. 

in  justices*  courts  of  Albany  and  Troy,  3994. 

dditor,  to  discharge  of  insolvent  from  his  debts.    (See  Iksol- 

X)R.) 

!J  OF  ACTIONS— in  same  court,  817. 

»urts,  818. 

ind  several  debtors,  899. 

3ple  against  several  defendants,  1969^. 

s  against  executor,  etc.,  to  accoimt,  8797. 

s  against  testamentary  trustee  to  account,  etc.,  9809. 

lOt  to  practice  as  attorneys,  69. 

}  crier,  99. 

ry,  to  attend  court,  97,  98,  942. 

^tendance,  99. 

Motions  against,  383,  885. 

I  in  habeas  corpus.  9000. 

use  to  persons  not  officers,  9001. 

sions  qualified,  9009. 

mmons  not  to  act  as  attorney  before  justice  of  the  peace,  9889. 

renting  order  of  arrest  issuea  by  justice  of  the  peace,  2898. 

(uch  order  of  arrest,  9899. 

endant  in  custody,  9900. 

routing  warrant  <  >f  attachment,  9909. 

property  attached,  2919. 

replevv:  execution  thereof,  9991. 

rong  delivery  of  chattel iby.  2998. 

person  in  action  for  chattel,  9999. 

,  on  such  claim;  indemnity  to,  9999. 

er  execution  in  such  action,  2931. 

indertaking  given  in  such  action,  9931. 

ice  of  subpoena  by,  presumptive  evidence,  9970. 

achment  against  defaulting  witness;  fees,  9979. 

less  is  in  adioining  county,  2973. 

rial  before  Justice  of  the  peace,  2991,  2992. 

muting  and  returning  sucn  venire,  2993. 

y  In  justlces*s  court;  his  oath,  8006. 

Ltion  must  be  directed  to;  return  thereof,  3025. 

rect,  3096,  3027. 

.t  sale  on  execution  iRsued  to  him,  prohibited,  3030. 

ution  by,  to  justice,  3031. 

3Cution  against  the  person,  etc.,  3032. 

for  failure  to  return  execution,  etc.,  3039. 
jr  execution  after  return  day,  3040. 

for  failure  to  pay  over  money  collected,  3041. 
ectiiig  execution  after  expiration  of  office,  ZMSL, 
jd  to  attend  justices'  courts  in  Brooklyn,  %\%. 
fuatices*  court,  forbidden,  3136. 


¥ 


comperuiaUon  (or  mUendiag  courts:  feea  geueraJI;,  ^1%  33M. 
C0NSUI.TATIOK— writ  of,  aboUghed,  aiOO. 
CONTE3IIPT— defined  and 

priaaner  to  be  aotuall.  .     . 

disobedience  to  order  for  inTenUnr  of  attached  propotjr,  M 
or-  dfT[ioflit.  delivery,  etc,  718- 
D  prOTlsiOD  forbfduiog  renewing  motion  wltliout  leoirB,  778. 


D  order 


qulrit 


.;  when  coDtampt  committed  bett 


Interroeatorli 


I 


unforci 


:  of  dec 


requl^tea  irf  sucb  nndertaklns,  S6SI, 

disobedient 

eieoutor  Ib  a.  2710, 


witbboldlnc  real  propcrtj  trotn  person  entitled  to  by  ]u 
disobedience  of  order  restraining  waate  is,  1681. 
aherllT  ma;  be  punished  for.  In  action  for  chattel,  nbea,  171S,  ITlh 
when  diBobedlence  ol  order,  in  action  for  divorce,  etc.. is,  ITR. 
non-payment  of  cosla  awBrded  by  State  writ  is  a,  3007. 

SPimner  bald  for  criminal.  In  hsbSBs  corpua.  9)31. 
lUure  to  demur  or  mabe  return  to  mandamus  ia  a,  3073. 
Judge,  etc,  wben  punlabable  for,  in  not  making  return,  lOM. 
oUier  than  a  crimtnal,  bow  to  be  punished.  Sse^^m 
punishment  for  oSeuee  committed  in  preKnue  of  court,  Sai7. 

when  warrant  to  commit  fore ' '*' '■- 

order  to  show  caus 
DoUoa  to  dellnqueat  oOlcer 
._ ''!!^?e™ 

effect  ot  order  to 

SJIJJ 

warrast  for.  how  executed.  3S74. 

undertaking  to  procure  diecbarge,  ISni. 

t_.. ; 1 cusad  already  in 


,  miahed.  9381. 
babeas  corpus,  iaw. 

of  fliie;  cirilection  of ,  — 

■-   ipriBonment  saes, 

Hy  release  (rfTender.  assfl. 

appear,  fSBB. 


offender ^ 

prooeodlnga  when  accussd  doesnt._„ , 

undertaking;  when  prosecuted  by  person  BBgrlotodi  ti 
id.:  when  proeecutcd  by  atiomey-fcneral.eui.,  ana.    < 
sheriff  liable  for  taking  InBumcient  aureUeH.  E^l. 
punishment  of  misoonduct  at  circuit,  iSttfi. 

SunisbtnSDt  for,  bi  diBObe;ltig,  order  in  soppiemeniaTT  « 
[sobedienoe  to  order  to  pay  costs,  wben  a,  3B4T. 
failure  of  goatdlan  ad  litem  to  pay  coats  agBlnst  Inl 
CONTEMPT  IK  SUHEOGATE'S  GOUBT— ■urrogotdjn 


Bpp«al  trom.  SKi, 


"OONTEMPT  BEFORE  JUSTICE  OF  THE   PEACE-crtmbiBl,  JuaUce  of  tl 
peaoe  baa  power  to  punish  for.  3870. 
"     punishment  far,  28T1. 
offender  to  be  heard.  8873. 
record  of  convicUon,  2BT3, 
reguibltes  of  comnvitmcnt,  387t. 
0ne  to  whom  paid,  "m^. 


I .  '  INDEX.  [lUferenoeiif  an 

NTiN  U ANCS— by  one  Jadfe,  of  proceedings  commenced  before  another,  M. 
of  action,  after  tranter  of  intemt,  766. 
M.;  after  death,  7S7, 1S07. 

EfTRACT— for  pnrchaae  of  real  property  reached  by  creditor's  action,  liM. 

Id.:  how  applied,  1875. 

action  to  compel  conveyance  ander,  by  Innatic,  infant,  etc.  284B. 

for  land,  how  eold  for  payment  of  debts  of  decedent,  8779-3788. 

BTTBIBUnONr-between  owners  after  sale  on  execution,  1481. 

when  part  owner  redeems  from  sale,  1482. 

order  of  by  real  property  in  such  cases,  1488. 

bow  enforced  by  means  of  original  jadgment,  1484. 

lien  of  original  judgment,  how  preserved,  1486. 

entry  on  docket  in  snch  cases,  1486. 

NTROYEBST— sabmissioa  of,  1279-1881. 
(See  Abbitbatiok.) 

NVBYANCB-of  real  property  by  sheriif,  718,  1348, 1244. 

record  as  evidence,  9S6. 

certificate  of  acknowledgment  rebatted,  9S6. 

of  real  property  in  another  State,  now  proved,  046,  947. 

om  aberuTs  or  referee's  sale  of  real  property.  1242, 1244. 

QBon  a  sale  on  judgment  of  foreclosure,  effect  of,  1682. 

effect  of,  in  sale,  ete.,  of  infant's,  etc.,  resA  estate,  2358. 

not  necessary  to  pass  title  on  foreclOE>ure  by  advertisement,  2400. 

made  after  filing  of  petition  for  dissolution  of  corporation  is  void,  2480. 

nndw  order  for  sale  of  real  property  for  payment    of   debts    of   deeo* 

dent,  2776-2788. 
action  to  compel,  of  real  property  of  infant,  lunatic,  ete.    (See   Luvatio  ; 

PTBI6HT— of  law  reporta,  212. 

BOfiJSJS— punishment  of,  for  misconduct,  14. 

procedure  where  sheriff  is  a  party,  172-181. 

is  to  outgoing  sheriff,  189. 

limitation  of  actions  against,  883,  385. 

when  execution  to  issue  to,  duties,  eto.f  Jihereon,  1368. 

redemption,  ete:,  on  execution  sales,  1477. 

proceeding  to  obtain  conveyance  in  case  of  death,  ete.,  of,  after  sale  on  oco- 

cntion,  1478. 
fees  of,  must  be  taxed,  on  demand ;  amount  of  same,  3287,  3310. 
iPORATB  REAL  PROPERTY— sale  of  3390-3397. 

RPOSATION— foreign  may  be  sued  in  superior  city  court,  268. 

■nperior  city  court  ^risdiction  to  sell  property  of,  or  to  dissolve,  268. 

when  deemed  resident  of  city,  264,  341. 

terisdiction,  ete..  of  county  court  over  property  of  domestic  religions,  840. 

Umitation  of  actiou  against  director  or  stockholder  of,  SOi. 

persomfl  service  of  summons  on,  431,  488. 

service  by  publication,  438-435. 

verification  of  pleading  by,  625. 

service  of  injunction  on,  610. 

damages  sustained  by,  from  injunction,  624. 

attachment  of  property  of,  636. 

f<Hreign,  sabscnptions  and  shares  of  stock  attached,  646. 

interest  in,  atta«ied,  647. 

officer  to  nimish  certificate  of  defendant's  interest,  650. 

officer  refusing  certificate,  etc.,  to  be  examined,  651. 

foreign,  judjmient  against,  when  enforceable  only  on  attached  proper  ty,  707. 

iveference  ot  actions  against,  791. 

admlBsion  of  member  of,  when  evidence  against,  839. 

modnctioa  of  books  and  papers,  868,  869. 

Iweign,  books  of,  presumptive  evidence,  929. 

when  copy  of  may  be  read,  930,  981. 

■eal  how  afiixed,  960. 

reference,  in  action  to  dissolve,  etc.  1018. 

foreign,  application  for  judgment  against,  1817. 

■Hmicipal,  security  on  appeal  by,  1314. 

party  to  action  to  determme  claim  to  real  property,  16Q0. 

oomplaint  in  actions  by  or  against,  1775. 

whm  proof  of  corporate  existence  unnecet*i^Ary.  1770. 

BlanofDerin  aach  action,  when  deemed  waivec.  1777. 

mtbBBdbig  time  to  answer  in  action  against,  on  note,  eic.  IT^I^ 

bAOge  of  name,  2411-2417. 


■    to  IM  Sfsliont.] 

CaaPORiJnqN—cmH  nutd.^ 

wheu  Iwelga  0)»f  be  toa 
action  ■gmlnet  djrccton,  c 
by  whom  ancb  acUon  la  b 
Tialmiarlil  poirer  at  pablic  otBci   . 
acUon  bjJndaowolcMditorof,  for 
Uiomey-genpnil  mtut  briQjraoUcin 

iMvs  oT  cODrt,  hon  obtalDed,  ITH. 


Indgmcnt  in 
InjaneElon  n 


lornay-geoernl  n 


IpplIclUou  of  Dju  lust  (liri2«  er^tionu.  1818, 

diuaef  tic.  Dot  subject  to  action  by  cnditor  to  compel  lifpcr 


■etlon  bvutiDrnef-eenanl  ngfLliiBt  pereouo  acting  u,  1 
■icb  acUon  tii&lile^y  lory,  1950. 
wbflQ  iDlaactlaDa  may  begniniad  to  eocb  actloo.  tStSS. 
'  ■ction  mnit  bo  Fnaaghl  In  namo  of  tb«  peO|>ie,  ItSt. 


mdgmeni 
oomeBlic 


^_     jolred  to  Ki»e  Bacnntj  for  nltuilii 

Incloded  Id  t£Fm  "  body  or  officer,"  3146. 

bavins  property,  etc.,  or  jndgmeDt  debtor  nuy  bo  enmlDod,  : 

proriBioiiB  concerning  loppiemenfary  pnucfldinnuolil>pilti4kb 

MiTlceoI  cilsMon  npan,  In  tarmeHtu's  court,  anaO, 

action  by  or  against,  may  be  brongbt  before  justice  of  tliu  pf 

1 . ■_  ....,-„  beTMB  joMlve  of  tbepni. 


a  eiprcn  uompinlcs,  S881. 


■uinldpsl,  cuetE  wben 

foreign,  wben  muy  be  reqnirod  to  fl)e  security  tor  eoate,  aeog-Si 

deJimtion  of  "  domestic    end  of  "  Ton^lgn"  corporuLiun.  910 


of  ItlH  before  Blieriff's  jury,  10». 

on  remitting  fine,  etc.  832. 

on  ipedai  applicition  for  Judgment  bj  di 

of  detendlng  wben  no  petMnsI  cliitn  --  - 

when  pvtT  oneii.  ttc..  ee  pouc  pereou, 

lUbrnfy  of  inurdliHi  ot  infuit.  117, 

wben  part  of  ]>liLintlfl'B  Elaim  is  admttli-d. 

on  OKUiustion  of  bail.  001. 

•faction  to  recoirr  nttoched  pnpe: 

effCdot  tender,  TSS,  734. 

•Sect  of  offer  of  jodgmeut,  738,  TOV. 

taea  of  re^eroo  to  pupErln'tend  ditco' 
m  Ofder  for  new  tiial  on  account  ol 
decWoD  of  court  or  referee'^  report 
■uy  be  Ineerted  In  blank  in  jndgmi 


elgn  "  Gorpoi 
iiiidsheld  by.    iSee  Pdblic  Fi'.vi*-.i 


_  ,. ofjndgmenl,  1(76. 

sS  BibniiBiiton  of  conlrorerry  wil 

1b  partillon,  feee,  eic..  of  tommk 

plamtfS'g.  in  partliion  to  be  avrarded  liy 
ac^DBt  nnknown  defendnnt  In  partitl"" 
lapsTtiaon.howpBid,  1BT9, 
IB  leUon  tor  dower,  Bipennts  nf  i:oini 
iB  action  to  delemiiDe  obilm  lu  real 
■V  <>•  ■'•»*ficd  In  Jsdsment  for  itiv 


nlr  INDSX  [liefermem 

whan  and  how  awarded  in  action  against  ezecntor,  18S5. 
in  joint  action  against  legatees,  how  apportioned,  1830. 
ia  aetioiQ^  charge  property  of  defendants  not  served,  IMl. 
lad^ent  Cor,  may  he  taken  against  the  people,  etc.  1986. 
BOW  collected  in  action  by  people  against  corporation^  1887. 

Eonishment  for  non-payment  of,  awardea  by  State  writ,  2007- 
I  mandamns  proceedi]]g8,  8086. 
may  be  awaAed  on  writ  of  prohibition,  8188. 
on  certiorari,  to  review,  etc.  2143. 

may  be  awarded  on  opposition  to  insolvent's  discharge,  8187. 
may  be  awarded  on  petition  of  insolvent  for  exemption,  8188. 
amount  of,  in  summary  proceedings  ;  hew  collected,  2850. 
and  expenses  incnrred  in  contempt  proceedings,  how  paid,  2290. 
in  proMedings  for  discovery  of  death  of  life-tenant,  SS16. 
OB  vacating  award  in  submission  of  controversy,  S377» 
of  ludgment  on  award,  2378. 

liaoili^  to,  of  iMtrty  revoking  submission  of  controversy,  2384. 
on  foreclosnre  bv  advertisement,  2401. 
expenses  in  sncn  proceedings  allowed,  2408. 
taxation  of  such  costs  and  expenses,  3403. 
in  auppl^cntarr  proceedings,  to  judgment  creditor,  MBft. 
id. ;  to  judgment  debtor,  etc.  2406 . 
in  condemnation  proceedings,  8369. 

DOfiTO  IN  JUSTICE'S  COURT— on  discontinuance  after  answer  of  title  ia  jus- 
tice's court,  2854. 

of  justice,  and  fee  for  return  to  be  paid  on  service  of  notice  of  appeal,  884^ 

ana  recovery  mav  be  set  oH  on  appual  from  judgment  of  justice,  M)S8. 

what  may  be  included  in  disbursements  on  such  appeal,  3060. 

when  awarded  on  appeal  from  justice  of  the  peace,  when  new  trial  not  tiad  ia 
appellate  court,  8066. 

amovun  of  costs  in  such  case.  8067.  \ 

laeo^oable  in  case  of  offer  of  compromise  before  rttura  to  appeal  front  jastice, 
for  new  trial  in  appellate  court,  8070. 

recoiverable  in  case  of  such  offer  after  return,  8072. 

amount  of,  on  appeal  for  new  trial,  from  justice's  ludgment,  3078. 

when  prevailing  party  to  recover ;  what  costs  taxable,  8074. 

when  neither  partv  to  recover,  8076. 

amoont  of  costs  limited,  8076. 

eosta  upon  demurrer,  8077. 

taxation  of  costs,  8078. 

double  and  treble  costs,  8079. 

eq^  <Hi  judgment  for  one  or  more  defendants,  8060. 

eaS^  wrongnilly  collected  may  be  recovered  back,  8081. 

in  proceeduigs  relative  to  animals  straying,  on  decision  in  favor  of  persMi  m 
awering,  8096. 

IQtTB — conHmud—wheji  plaintiff  entitled  to,  of  coarse,  8228. 
when  defendant  entitled  to,  of  course ;  rule  as  to  several.  32:^. 
when  ooets  are  discretionary,  8230. 
where  several  actions  on  same  instrument,  8281. 
wlwre  there!  are  issues  of  fact  and  of  law,  8232. 
bow  interlocutory  costs  collected,  8238. 
wliere  there  are  several  issues  of  fact,  3284. 
after  discontinuance  upon  answer  of  titie,  8235. 
of  a  motion,  how  awarded,  8286. 
the  foregoing  sections  limited,  8237. 
on  appeal  from  final  judgment,  3238. 
on  appeal  from  interlocutoi^  judgment  or  order,  3888. 
ia  a  special  proceeding,  3240. 
agafiBt  the  State,  how  paid,  3241. 
in  action  by  people,  on  relation  of  private  person,  9842. 
la  an  action  for  the  benefit  of  a  county,  etc.  3248. 
Id.;  against  a  school  officer,  8244. 
id.;  Msainst  a  municipal  corporation,  8246. 
li.;  Vy  or  against  an  executor,  etc.  3246. 
in  eaee  of  transfer,  etc.,  of  cause  of  action,  8247. 
e«Ciflcate  entitling  partv  to  costs  or  increased  costs,  3248. 
Mainat  infant  plainnfl^  bow  enforced,  3249. 
Uisact  not  to  affect  special  provisions  of  law.  3250. 
ijinnnt  of,  generalJj,  S851. 

^  &f  MppealM  mky  AWMTd  eUamagta  by  way  of  eosw,  8251. 


IKDSX.  {JUfermum  <tM 

—continued. 
nd  certify,  961. 
ent-book,  etc.  12S6. 
-book,  etc.  1245-1B72. 
3r  assignment  of  jadgment,  1270. 
n  and  entering  jadgment  thereon,  1375,  1276, 1S71. 
controversy  without  action,  1288. 
and  tc  record  designation  of  exempt  homeatead,  I'^^^H. 
ficate  of  sale  on  execution,  1489. 
tc.,  satisfaction,  1403. 
X,  etc.,  notice  of  pendencv  of  action,  187S. 
}  of  pendency  of  action,  1674. 
sclosnra  by  advertisement,  2390. 
cing  same,  2890. 
ts,  on  record  of  mortgage,  2899. 
,  etc.,  on  foreclosure  oy  adverti;^cment,  2406. 
I  return  of  all  changes  of  names,  2418. 
B,  etc.,  in  supplementary  proceedings,  2470. 
for  neglect  to  record  such  orders,  ^70. 
of  real  property,  etc.  2633. 
i  fees,  2634. 

f,  etc.,  transcript  of  judgment,  8017,  8082. 
gment  of  district  court  of  Now  York,  3226. 
'  courts  of  Albany  and  Troy,  3225. 
Y,  must  account  for  fees,  ^85. 
)e  taxed,  on  demand  of  party,  3287. 
IS  made,  etc.,  in  office  of,  without  fee,  899tL 
B^ss.) 

—general  proTiaions  as  to,  840,  861. 
•d,  2. 

340. 

ceiver,  718. 

ney,  etc.,  in  court,  748. 
»nal  jnrors,  1058,  1059w 

rge  of  levy,  on  appeal  from  judgment,  181.' 
«>-1344. 

E^ardian,  etc.,  to  agree  to  partition,  1590. 
tr  m«st  render  account  to,  1968. 
Ivent  for  discharge,  presented  to,  2150. 
solvent  debtor  from  imprisonment,  2188. 
le  to,  for  discharge  of  judgment  debtor,  2201. 
r^s  property  during  imprisonment,  2219. 
over  person  and  property  of  lunatic,  etc.  23:?0. 
>art  exercising  such  jurisdiction,  2321. 
change  of  name  may  be  made  to,  2410,  2411. 
y  be  broncfht  in,  2953. 
It  ice  of  tlR  peace  must  be  to,  3045. 
:tion  as  to  certain  provisions,  3342. 
ertain  provisions  of  this  act  to  action  in,  8847. 

-may  appoint  tenaporary  court-house,  43. 

ness  before  sheriff's  jury,  108,  109. 

Q  at  chambers,  241. 

or  city  court,  277. 

"8  as  justice  of  supreme  court,  when,  818,  349. 

ir  in  county  court  of  another  county,  when,  854. 

8  of  county  court,  355. 

r  for  substituted  service  of  summons,  etc.  485. 

ummons  by  publication,  etc.  440. 

lardian  ad  litem  for  Infant  party,  473. 

r  of  arrest,.  556. 

order,  606. 

attachment,  638. 

out  of  court,  772,  773. 

by  whom  reviewed,  774. 

witness  arrested,  862. 

pplication  for  deposition,  872. 

r  for  commission,  ^^.  ^^ 

7imee8  on  depoaitiou  to  be  used  witkont  the  »ia\ft.  %i\v>-^*v » 

tgjaron,  1044,  1046 


COUNTY  JITDQE— conliitVid. 
■wyordet  additioual  Inroin, 
■uj  Older  Juruc  tii  ulteud,  II 

■ppUcBtlon  for  babau  corpr 


»Deu,  am.  9010,1011 

a  to.  ajiT,  ms. 

•pplicatlDii,  aS6. 
12.  etc..  lo  juafl  nbbabd  corpni  ' 
ibrtng  up  pilsonor  nlwut  to 


^^M 


m«y_rake  hail  pendina  »p])cil  iu  haliei 

orclB»UijliiE  wamuii  in  innunarjr  prot 
nUT  eaterurn  BapplementiiFy  proceeding 
non  pKiccti?'"'"  — »"™- 1.--".*  .^-.  j«.,«.. 


ba  fcmoTed;   ppiwi 

cn[pii«- ^090.  9061. 


i^iu|iiii.-ini<.ii  ur.  nhen  acting  »  iDrrognte,  »l'ja. 
■eta  and  procuedlnea  before,  iiqting  as  hniTiwnle,  i 
order  or  bUKiuexe.  whin  aclibB  ■>*  anrroipile,  3900. 
DiAf  iHue  cttallCfQ  f  or  diBCOToy,  Jn  anrrogate'i  at)( 
OODHTT  TKBASDHEH— monojB  In  conrt,  T4S-7B3. 
aiHlrlct-flltoraej  to  pay  oier  mmieyii  to,  1»B7. 
in.Hiciy  paid  into  siirrogntB's  court,  uaid  to,  2537. 
wlH^n  to  be  pubjjc  admudfitraLor.  Q0G5- 

whcD  maj'  apphr  for  temnorury  adoilnlatrHtor,  3(00. 
aotion  npon  nmcial  bond  of.    (See  O^nciU,  Bond. 
lees  of.  S^l. 
COCBT — ennmentinn  and  claBalflcation,  t  -4. 
general  ponen  and  atlributea,  &». 
aittlogti,  Cenns,  etc.  31-4S. 
Indlea  and  Indiclal  oScen,  46-M. 
attornejB,  ela.  EB-BI,  1B3. 
ftenenl  piovlalons  coDCettdng  olBuers,  83-99. 
may  leene  baUeuB  corpaa  lotoetifj,  wlien,  SOOS,  8011 
antbority  of.  to  grant  b&beae  curpas.  aOSs. 
what,  incladed  ia  exprassion  "  body  or  offlcn,"  In 

jnrladicijoa  of.    (See  JusitrDnrrioN,) 
triiU  by  Jury  may  be  awarded,  on  nnoroal  ot  probaJ 
power  of  In  aale  ot  norporatfl  real  property,  330a-33( 
wilt  ot  protolbitloa  to.    (Bae  Pbohibitioh,) 
COOBT   OF  APPBA1£— Intbdlclton  and  geaeral    a 
IMed,lW-SDB. 

Bpeclal  regulationB  ot  appeala  to  ttlB  COBti,  IBSl-Utt 
state  reportsl  and  reporUt,  W»-aili. 
a  ooatt  of  record,  3.  ^ 

general  mlea,  to  be  pnbllabed,  I&, 

Kovemoi  may  cbange  place  for  boldlng.  S8.  BV. 

mice  SB  to  admlHiou  of  u.rtorurj'e,  ET,  IDS. 
conrt  may  award  damaKei^.  rot  delay,  wbeu,  SiiSl. 

GOUBT  HOU8E-aale  of  Liquors  in,  311,  ffi. 

itlala  clrewliere  by  eUpalaUoii.87. 

connty  ludge  lo  appoint  Umporory.  4S. 
COUBT&  OF  HBCOKD— previiiona  ralBtt:i£  ia,  and  miBban 
and  clUBlScatlou.  1-4. 


eaCDITOR— nhen  aM\™  bj,  \ 
■RCli  utloi\  may  be  lainl.  O' 

Delect  of,  to  ptBient  cV 


11  &Q«  ivA  ^1S^\1  tvjA  <* 
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wMntted, 

recovery  when  snca  acQon  10  aeTeiml,  1840. 

0  repover  against  legatee  1b  Bach  action,  1841. 
b  preferred  legatee,  1848. 

heirs  and  devisees  for  debt  of  decedent,  1848. 
n  to  enforce  such  liability  may  be  brought,  1844. 

to  sell  real  property;  stay  of  proceedings,  ISlK. 
against  heirs  or  devisees,  mast  be  joint,  1^. 

each  action  to  be  apportioned,  1847. 
.0  recovery  by,  against  heirs,  1848. 
t  devisees,  1849. 

rom  debt  for  prior  recoveries,  1850. 
n  such  action  must  dencribe  land,  1861. 
n  each  action  to  be  satisfied  out  of  land,  186B. 
lot  a  lien  on  land  aliened,  1858. 
iken  when  land  aliened,  1854. 
m  of  debts  to  be  enforced  by  sach  action,  1865. 
other  equal  or  prior  cliams,  1856. 
inch  claim  Is  paid,  1857. 

Dst  heir  or  devisee  not  suspended  by  infancy,  18B8. 
not  applicable  when  will  charges  real  property,  1868. 
where  same  person  is  heir  ana  devisee,  etc.  1860. 
)n,  for  swearing  falsely,  2159. 

debtor  to  apply  for  discharge,  2216. 
It  of  trustee  of  criminal  during  imprisonment,  2220-2222. 
-)w  cause  for  (lit»8oIution  of  corporation,  to  be  served  upon.  3438, 
It  of  receiver  in  supplemental^  proceedings,  2465. 
inder  extension  of  former  receivership,  24m. 
published  by  temporary  administrator,  2673. 
on  application  for  ancillary  letters.  2698. 
;1  return  of  inventory  by  executor,  etc.,  2716. 
)n  surrogate's  court  to  compel  payment  of  debt,  syi'JW. 
»d  to  attend  settlement  of  executor^s  account,  2728. 
for  disposition  of  real  estate  of  decedent,  2760,  2761. 
mdency  of  action,  between  creditor  and  executcnr,  2751. 
lay  contest  settlement  of  testamentary  trustee,  etc.  S^IO. 
)f  judgment  creditor,  334vJ. 
f  judgment  creditor's  action,  8343. 
udgment  creditor.    (See  Judgment  Cbbditob.) 

tions,  as  to,  62,  90,  92,  242.  , 

rosecution  not  to  affect  or  delay  civil  action,  1880. 
leedings,  habeas  corpus  to  testify,  2009,  2011. 

1  civil  cases  not  applicable,  except,  etc.  2148. 
uired  to  file  secnrity  for  costs,  when,  32^. 
•f  criminal  action,  3836. 

t,  for  crime  under  Code,  8846. 

i  for  review  of  criminal  cause,  8847. 

perty  of,  during  imprisonment.    (See  Prisonir.) 

3TI0N— pleading  not  evidence  in,  528. 
calendar,  790. 

)NT?MPT-deflned,  8. 

3NVERSAT10N— justice  of  the  peace  baa  no  jurisdiction,  2863, 
cannot  be  maintained  in  district  coart  of  N.  Y.  8216. 
jstices'  courts  of  Albany  and  Troy,  8223. 
1  term  "  personal  injury  "  in  the  new  revision,  3848. 

iiant  by.    (See  Estate.) 

prisoner,  pending  appeal,  until  bail  ia  given,  2068^ 
nay  direct  as  to  custody  of  property,  960£ 

D. 

mitation  of  actions  for,  8^3-864. 

on,  how  ascertained,  617,  623,  624. 

1  actions  for  money,  1183. 

double,  etc.  1184. 

recovered  in  action,  1208. 

ained,  on  judgment  is  by  default,  ISUk 

oi^  T86. 

r  ej««mient  inclide  ivnts  and  MviiL  14QV 


cUon  tor  dowec.  ICOD-HHM. 
ID  ncuon  Di  Bjsctmciil ;  recoveri'  o!  iafia  kgtinnt  iTifkiit.  10 
Is  b«  avtarded  dsfendaDC  In  tctiOD  for  ntl  pioiicrlf ,  UH. 
Jademeiil  in  Mtloa  for  nulc.  IMS,  IWKI. 

Id  action  lor  onlunra,  1063. 
'reeoTinblBiB  ution  BniQ>t  tnuMa.  etc.  IBM. 
irable,  wb«n  iiWBKlcd  lb  acllan  For  cotting  trttt.  11168. 
id.i  tHovfuble  in  sction  fur  ttmtble  talrj,  tic  llSVfl. 
Id.;  In  action  for  BuiBE,  etc,  In  nima  otanDtber.  pit.  iWU 
Id. ;  la  acCiDD  to  tccotu  back  Illegal  teet  pala.  atiCi. 
wlwn  DhLIMI  lojanid,  ate.,  b;  darendanC,  ins. 
mnit  be  fliwt  br  verdict,  etc.,  in  acHon  for  cbatlel,  iriS. 
bovaaiwrtalQM  on  default.  In  ancb  action,  ma. 

Ert  only  of  penalt;.  etc.,  mar  b«  anacded  at,  1898,  IBM. 
aotloa  tor  death  csDwd  b;  nceDecnce,  etc.  1(03,  1901 
In  action  for  slander  of  a  ffoman,  iSOt. 
recorerahle  in  acttOD  on  peaal  bond,  191 B. 
maT  be  recovered  tn  action  agilnsl  niarper  of  oSlca,  loss, 
need  not  be  proved  In  aoUon  on  forfeited  recognlaance.  IIH 
In  action  Tot  pablic  moneja  Toet  la  tb«  peopla,  lira. 
'    wben  relator  [a  recover.  In  numdaian*  pmceedlnp,  SMS. 
wben  duUd  Injured,  alo.,  b;  defaodauc.  Id  JaMice'i  c"ait.  i 
mnit  be  fixed  bv  verdlol.  etc.,  In  aocb  action,  MSI. 
detanltlne  wlinem  iDjniUce'a  court  liable  tor,  MTl. 
bow  deUmiined  wbDn  caiued  b;  anfmiiJa  tretpanlng,  3IW. 
Ineraaeed  damagaB  da  not  carry  Inereaied  cmt*,  SBT 
mlt  of  aaseaimeiit  or.    |See  Asbebbmcst  op  l>aMiei;»,| 
DHATH— or  dlMbllitj  of  officer  In  apecial  prvceedlnE.  Si.  SH. 
of  attomef ,  S6. 1302. 

of  peiean  entitled,  or  liable,  elcj  effect  of.  on  llmluiloii,  (H 
-■  panj,  767-TBO. 


If  plaintiff,  Tfil,  ;n. 


offar,  vatdtrt,  etc,;  eiuj  of  Judgment,  733.  ?M. 

jefoTBTetdlci,  eto..  T8B. 

,  not  to  abate  bla  acUoo.  TBS. 

, , If,  811. 

of  joatloe  Df  the  neioe,  proof  of  [irocirdliin  Id  caie  of.  MO. 
Jadgmentarainetparliaf'" -"— "■    """ 


entaEBlnfEparlrafteideatli.  UIO. 
1  conlewlOD,  not  to  baeaterad  after,  : 


moljon  ID  eel  aiide  jadimenl  aftei  pir^'a  deatb,  ISSl 

appeal,  bow  taken  aflei ;  eabaiitatEon  uf  pxrtiee  i  nuderublDc.  tieOT-li 

of  party,  pending  hd  appeM,  pnioeedinEi  an.  fm-iStt. 

or  altomey,  notice  of  apeal.  how  ■ened  la  can  of.  1101. 

eiecotion,  bow  obtained  aftfr  deatn  ot  credilur,  IgTS. 

Id.;  aruu  deklh  of  debtor,  1$79-1581. 

ol  abarlff,  bow  execatlan  anforced  aftor.  139S, 

homeneod  eieapllon  trom  emnllon  after  dcalb,  1400-1403, 

ot  aherlS  or  ooronet  convaying  real  properly  -  ■''  ~  ■ 

of  penon  In  eoitody  nnder  eiecnlion,  UTi. 

of  parQ'  In  ejectment,  163t,  III33. 

of  party.  In  partluon,  proceedLoga  In  case  of, 

aciionior  obattol  eomveaatlBr  aeatb  ot  pan,. 

BcUonforCBDauig,  by  aegliRiioGG  wben  Graujibt  hr  «ibc 
damagea  itaeroln.  and  dlUQbDaon  tbereof.  WOS,  nOt 
diapoeltlOD  of  property  ol  lunatic.  In  cue  of.  aM. 

-"-clot, ol  party,  npon  p. -" — ' ••■■'~" —   "»" 

Hal  In  Eomwate'e  coot 


appeal  In  ennogale'i  conri,  altar  di^th  of  adcauepailj,  i;m. 

proceedinga  In  ancta  cnmtwhen  party  Ket  peurtlug  appuni   ■-" 

order  of  BaMtltutlOD  In  incb  cieea,  iKS. 

□r  disability  of  wfineaa  to  wltl.  wben  proved,  SUV. 

id.-,  proof  ot  bandfrritiog  of  l«atator,  wben  admltied,  XSO. 

remaining  eiKQtora,  eic.,  may  act  incaaeol  dailbor  otU'. ' 

ate„  of  (zacBtor,  ate,,  not  to  affect  decree,  S77D. 

nndertabing  on  appeal  from  jnatica'a  Jnaaiaent,  iHiirflled,  X 

praeeadlDge,  wbots  inatlce  dies  before  raDuD.  «nS, 

nroof  ot  Jadgment  tm  dcitb,  etc,,  of  JnaCIca  ol  Uia  ynrc.  SI 

id.:  how  ptOTBd  w>»n4oclieH>o^\D».otd*6troyeir.  .l[i». 

fmmAltn^  to  aiRTMU  At»h  at  M^-timaia,     «»  VMntaKiJi 


or  IKBSX.  [JU/ertftem  «r^ 


r— Jujiidlction  of  sorrog^ate's  court  as  to.  272G. 

Srovisioiis  concerning  lurisdiction  of  such  conrt,  IM78-848S. 
eflnltion  of.  as  usea  In  sarrogate's  conrts.  3514. 
Sayment  of,  by  temporary  administrator,  8674. 
ne  to  executor,  etc.,  proved  on  a  settlement,  2731. 
Sroceedings  to  compel  payment  by  testamentary  trustee,  2804-2806. 
ae  to  teetiunentary  tmetee  proTed  on  settlement,  2811. 
of  jadnaent  debtor  may  be  paid  to  sheriff  in  snp.  proc.  2446. 
disposition  of  real  property  of  decedent  for  payment  of.    (See  Rkal  Pbot- 

BBTT,  Disposition  of,  etc.) 
discharge  of  insolvent  from  his  debts.    (See  Insoltbht  Destob,  Disoharoi 

or,  vsoM  HIS  Debts.) 
dlsebaige  ol  insolvent,  from  arrest.    (See  Insoltisnt  Dbbtob,  Ezehptioh 

nuw  Abbist.) 
discharge  of  Judgment  debtor  from  imprisonment.    (See  Judgment  Debtor.) 

BOEIT— when  defendant  may  be  arrested  in  action  for,  2895. 

XnSION— of  motion  to  vacate,  etc.,  provisional  rem(»dy,  how  ooon  required,  ?*> 
of  court,  on  trial,  1020-1022. 

Jadgment  upon,  after  trial  of  issue  of  fact,  1203,  1228. 
included  In  term  "  determination,''  in  certiorari,  2146. 
definition  of,  8848. 
(Sec  Vbbdiot.) 

SCLASATION— of  party  not  proof  to  annul  marriage,  1758 

ICBBB— surrogate  may  open,  vacate,  etc.,  decree,  2481. 
in  surrogate's  court,  dennition  of,  2550. 
id. ;  settling  account  must  contain  summary  thereof,  %fil. 
id. ;  when  evidence  of  assets,  2552. 
Id. ;  for  money,  how  docketed,  etc.  2553. 
id. ;  onforcement  of,  2554,  2555. 

of  sarrogate's  court  may  be  a£Elrmed,  etc.,  on  «p^)eal,  2687. 
contents  and  effect  of  decree  revoking  letters,  2003,  2604. 
TBlidity,  etc.,  of  will  must  be  determined  before  decree,  2104. 
of  surrogate  on  probate  of  will,  2625-2627. 
on  application  for  r^ocation  of  probate,  2652. 
on  probate  of  heirship ;  record  and  effect ;  vacating,  2656-9659. 
on  application  for  administration,  2661. 
for  revocation  of  letters,  2684-2690 
in  proceedings  for  discovery  of  property,  etc.27orf, 
on  petition  to  compeJ  payment  of  debt,  etc.  '^722,  2723. 
in  judicial  settlemeut  of  account  of  executor,  etc.  '^24. 
OB  surrogate's  court  for  payment  of  assets,  2748-2748. 
in  proceedings  to  dispose  of  decedent's  real  property  for  payment  of  debts. 

2756-2792. 
in  procetdings  to  compel  payment,  etc.,  by  testamentary  trustee,  2806. 
of  iiirrogate°s  court,  for  distribution,  of  property,  by  trustee ;  share  of  IsifaKt 

2811. 

OB  sottlement  of  account  of  trustee  ;  effect  thereof,  2818. 
ttiat  gnardian,  appointed  by  will  or  deed,  give  security,  etc.  28S8. 
«Ceet  of,  for  settlement  of  account  of  guaraian  appointed,  2857. 
«n[MBl  from,  in  surrogate's  court.    (See  Appeal  :  Jxtdoment.) 

BD— appointing  guardian  must  be  recorded,  2861. 
for  provisions  relating  to  such  guardianship.    (See  Guarvian.) 

Vault- Judgment  by,  419, 1212-1215. 
Belief  from  consequence  of  failure  to  plead,  etc.  788. 
«Iect  of  judgment  by,  in  ejectment,  1526. 
9b  partition,  rights  or  parties  before  judgment,  1545. 
secovery  of  dowsr  against  infant,  by  collusion,  etc.  1605. 
•abseqnent,  after  payment  of  amount,  in  foreclosure,  1636. 
HA.:  wnere  part  only  sold,  in  foreclosure,  1686. 
"^      lent  by,  in  action  to  determine  claim  to  real  property,  IMft 
j^M,  how  ascertained  on,  in  action  for  chattel,  1729. 
Dent  annulling  marriage  not  to  bo  rendered  by,  1753. 
pim^rmng  judgment  by,  m  matrimonial  actions,  1774. 
iBCtion  before  justice  of  the  peace ;  what  must  be  proven,  2908. 
'  [rnsnt  how  taken  by  default  before  justice  of  the  peace.  3968. 
be  opsned  in  justice's  court  of  Brooklyn,  31^. 

[*— certiorari  or  habeas  corpus  to  inquire,  etc.,  not  be  <V\tto\Mii«di, '^^Al^ 
;£/<!/}  o//0iirr«|g«te's  court  not  lost  by,  2474, 
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DEFKNCB-lnao_,_  _„ 

in  uoUoa  od  ehcnra  offlcUl  bond,  ISH4. 

foregolDg  provisions  applinl  to  otber  oOlclui  bondt,  IWe-18B9. 

wbB?.  is  ivmUibifl,  U>  charge  JadgmenL  Dpon  joint  debtari  ddC  h 

rigtata  of  joiut  debtor  not  aili.'cted,  IML 

ImpTOper  Joicder  of  penoaH  engoeed  l|i  tnnaportaCluo.  IM 

nude!  autnic  of  limitations  o[  i*bI  broperly  of  docedenl,  a 

pieoanterelaim  maj'  ba  Inter  itosed  fij  heir.  etc..  in.  2767. 

iSef.,  nFo,  Ahbwob.) 
DBFENDANT—appearance  b]-,  nhen  uid  boa  DUde,  431. 

HjveTtaiy^Bble.  hcUoq  ttealost.  45*-^. 

Joinily  Tmble.  notion  ignGift,  457. 

iariiBl.  muxt  appear  b;  eDanllKn  id  HCem.  471. 

vreat  of,  to  iLu  astlao,  whan  allowed,  MSSSS. 
bringing  on  osnsB  for  trlnl.imiMfnniiEth  ooplea  o.  p,i 
may  demand  Ibat  rilsco  ol  trial  becbnuged  to  piopar  c 
:_j — dBted  Bgid—  —  —- '  — ■ '  - 


>t  papera,  wht^ 


jndgmenL  rendcted  Bjri^Bt  one,  and  Bclion  proceed  agaunt 
Rbo  mar  be  made,  in  action  of  ejectment.  1HI3, 1B03. 
(meter  proved  in  nclion  ol  ejectment  ngiioat  jainl-UDUIt,  U 


action,  In  ejeclmcni  aciiinF 
lay  suply  for  nvvt  Cilal  In  ejen 
1.  ;  wba  ma;  be  made,  IGSCI, 
1,;  wbo  ia  aorvBd.  by  pabllcatic 


.       .  ...  vho  liahteaa,  1661. 

Id.:  enardian  liable  to  wnrd  in  action  foi 
id.;  ojiBinBt  Jolul  lennnt  em  lOSB 


.r  more,  ISIVW 


ID  may  be  m«de,  UB.  ; 


wbo  Joined  afl 
tctkni  to  liarge 
JoIdUt  ind    le 


gend 
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urcie  M 


DSLTVEOAN  &  »co  d  ulied     tm. 

DBLIVKBT— o  ro    n    liow  directed      jl       nrced,  IR& 

of  pursunal  property  by  tnie'ec.  Uc*w  t'(ipiTipcU*''i,ascM-SW<. 

DBMANU-of  Judgment,  In  i:oiiiplaitii  ia  aciioa  for  real  prapei^, 

of  Indgmenl  for  cMum  oi'  chaHol,  ITSS. 

-jtore  action  on  olHcial  bond,  IBM. 

y  In  EUmmury  ptoceedlnKS,  sat. 

Lninul  in  procwdlnfia  relative  to  somJOK. 

wilf  ally  ^et  at  iargeby  (bird  mnon.  ml. 


Id.., Id.:  to  di 


OBMAND  OP  JUDGMENT-    ISai  & 
OitMOHKKR— jrencral  rules  us  W  4e 
K>  Munei,  4aa-4B6. 
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rior  court,  297. 
>pearance,  421 
ibed,  421. 

ixpiration  of  time  for  appMtrance,  42S. 
or  amendment,  497. 
ion  after,  497. 

m  by  answer,  instead  of  demurrer,  ^6. 
ed,  unless  taken  by  answer  or  demurrer, 
ice,  506. 
ifled,  528. 
.,  as  frivolous,  587. 
iding,  effect  of  failure  to  serre,  543. 
«ee  ouly  on.  964. 
K>. 

flOAl  judgment  rendered  an  decision  of.  1021. 
landamus,  2073. 
Tit  Of  mandamus,  2076. 
)mative  man^lamus,  2078. 
id  to  return  tliereto  must  be  serred,  9061. 
%  2936. 

answer  in  jnstice^s  court,  2989. 
'  pleading  in  such  court,  2940. 

rswBB ;  Rkflt.) 

of  undertaking  on  appeal  from  sanpgate^s  court, 

reduce  penalty  of  bond  of  executor,  etc.  SC06. 

[Bporary  administrator  ;  bond,  <X.  2676-IK60. 

ure  payment  not  due  on  czeescor's  account,  2745. 

ertain  provisions  concerning,  3347. 

ice  of  bail.    (See  Bah..) 

art.    (See  Patmxnt  into  CotrKT 

en,  and  for  use  within  the  State.  tei(ulated  in  dttail,  870-681^ 

le  State,  for  use  elsewhere,  914-9:^. 

be  State,  887-913. 

ns  relative  to,  apply  to  surrogate's  courts,  2588. 

istice  of  the  peace.    (See  Comxission.) 

y  railroad  corporation,  of  person  to  be  serred,  8880,  2881. 
ich  service  in  such  case,  2882. 

}le.    (See  Bntbt.) 

[—as  used  in  certiorari,  etc.,  what  to  Inclnde,  2146. 
1,  action  for.    (See  Claix  to  Real  I^bopbrtt.) 

subject  of  action  of  partition,  when,  1587. 
rtition,  1542. 
protected,  notwithstanding,  2628. 

,o  enforce  liability  of,  for  debts  of  decedents.    (Sec  Cbiwt»m.) 
by  child  bom  after  will,  when,  1868. 

>f  corporation  may  be  sued,  1781. 

tion  to  dissolve,  etc.,  corporation,  1787. 

%B  defendants  in  action,  when,  1790. 

.ction  may  be  brou'^ht  against  them,  1791. 

3ither  of  last  named  actions,  1792. 

ch  action  ;  as  lo  liabilities  of,  1795. 

oaay  be  compelled  to  testify,  1805. 

ion  of  officers,  etc.,  of  corporation,  1811, 1812. 

^gal  corporation,  when  collected  from,  19S7. 

ion  for  dissolution  of  corporation,  2419,  ;i!420. 

r  and  proceedings  thereon.  (See  Dissolution  or  CoRPORATioai.> 

n  time  of,  not  to  form  part  of  limitation.    (See  LmiTATiON.) 
idow  for  dower  right  not  maintained,  while  under,  1647. 

:ase  of  disability  of  surrogate,  2484-2492. 

I  on  propate  of  will  where  witness  under,  2651. 

Aers  testamentary,  on  ground  of,  2t)85-2688. 
appeal  from  justices'  judgment,  306ti. 

m  from  nmyor'e  conn  of  Iludson,  and  T0COt4%T^%  cwaxtol'^Wc;^ 
in  case  of  di ability  of  judige,  8400. 

UTM.) 


it    UtiVllC[«.-    r 

it  Scijiijr  impri  100(11  oneiBC _,. ^ >  .  ^ 

from  tanpriiuumFni,  bj  N,  T.  mirliie  couti,  of  pttwn  oi 

llDeijienI,  Siei. 

penou  oiischureed  Irom  debU,  eK,,  viluu  to  Ola  ««cutity  fur  coeUi  SSOd 
iIHCOVERT-uf  boolu  and  pipcn  regqlated,  «Oi-fm. 

»nd  lutip«!n..MB,'*eic.  ^   *'    '  ' 

ol  jKdEmeaL  dcULor'e  properly,  in  ^Duerioi  ciEj  cobtl,  m. 

nhclllBryueUgnfOMboiislied,  1BI4. 

of  book!  ttsd  piipBii.  Id  inuTOgulsB'  conrM.  VXi. 

at  uroporty  witblield,  proMediiiBB  by  eiecnlor,  3709-2714. 

scllon  to  campDl,  of  property,    {gee  JinnvmiT  nitionvB.) 

proceedlnga  tor,  dKflth  of  lenanl  for  Ule,  zaW. 

oooleiils  of  ench  pgiition,  iilWS. 

aerTioB  of  potiaoQ  and  nonce.  g3(M. 

proceedJligB  apoa  pn^aenUticiii  of  BQCb  pFtltloo,  S3IX, 

senioe  of  order ;  powera,  otc.  of  referee.  Sitoe. 

Iwbeu  corpna  for  production  ol  life  tenuit,  2307. 

diimlBxal  of  petition  when  order  coiii'iiijctl  witb,  ^OS. 

commietl'oD  to  be  Issued  KUfe  ti-iiani  is  witbout  Uie  Stite,  Mil. 
general  provleioiu  teepet  tiii^  iiuota  i^ommlsiloD.  SStS, 


remedy  of  pnaon 

UlSFOSITION-of  rell  prnpert 

PnoTBBtr,  DnrosiTioK  or,  «ic.| 
DIStiUiLlFICATIOH-of  Bnrrognto,  StSl,  a«&-M97, 

Usqnesi  does  not  disqualify  wltuees  Irom  MnifjinE.  S&44. 

(Bee  DCATB ;  OuitBiLiTr.) 

r.  treb. 

^ — .'y  Injonetioii  ..._,  ..„ .._.. 

recEiver  may  be  appoinwd  Id  inch  kcldoii,  dnlles.  elc  ITStl.  ITM. 
eUKkhaJdan,  «tc,  wliea  loiaBdiedeCaDdiiDU  io  Bncbiclioa.  1790. 
wbea  iieparau  ictiuo  Ocongbc  auiiiBt  Btuckbolden,  bU.  ITVl. 
proGoedliiee  lu  ettbn  of  two  lut-a>med  nctlone.  ITBS. 
lodgmeniln  action  for;  property  to  tw  dl»iribitwd.  im. 
Id.;  elock  SDbeciiilUons  to  bo  rscorerBd,  nU. 

'\    tlmiuttion  of  elTect  of  fotesouiB  provUioas,  ITM. 

inSBOLUTION  OK  UOKPOaiTION  Jjr  VOLDMTABT —- 

V         1  ma}oriiy  of  director*,  eto.,  lasy  petiunn  fur  diiMlnUoD.  MIS- 
\id,:  wben  tbeynretiqiu ' 


re  eqiujl;  divliip< 

.tuunuui  ui  ucuLlOTI,  BCbedQlH,  el 

lOldATit  Co  be  anneiea.  MU. 

'onot  peUHon,  Wi.;  w 

■e  pobliibtd,  MM. 


InUoD.  MIS-  I 


KXXfrr  INDEX.  [Refereneee  art 

l>I8SOLnnON   OF  CORPORATION  BY  VOLUNTARY  PItOCBBDINQ&  -mm 

tirnted.     . 
id.;  to  be  le^ed  on  creditors  and  Btockholdera,  94S5. 
hearinK  •  report  of  referee,  2426. 
Id.;  otitnnalj[)apers  mav  be  used,  2427. 
applicafioa  for  final  order,  8428. 
finkl  order ;  receiver  maj.  oe  appointed,  2429. 
certain  sales,  etc.,  void,  2480. 
-  certain  corporations  excepted  from  this  title,  2481. 

N8TBIBI7TION-^of  estate  of  decedent,  general  Jnrisdiction  of  surrogate's  coari 

as  to,  847^2488. 
of  estate  of  decedent  by  executor,  etc.    (See  Aooount.) 
of  proceeds  of  sale,  of  real  property  of  decedent.    (See  Rbal  Pbopbrtt  ;  Dib 

POSITION  ov,  etc.) 
money  on  foreclosure,  etc.,  paid  into  surrogate's  court,  8799. 

D1STBIGT-ATT0RI7BY— partner  of,  or  person  who  has  been,  not  to  defend  cer- 
tain prosecutions,  78-80. 
to  be  notmed  of  application  to  remit  fine,  etc.  362. 
may  sue  for  penalty,  etol,  given  to  prosecutor,  887. 
most  render  account  of  actions,  etc.  1968. 
may  am)ly  for  State  writ  in  action  by  th(^  people,  1998. 
payment  of  fees  not  required  on  baDcas  corpas,  2002. 
advice  of  counsel  not  sworn  to,  in  habeas  corpus  to  testify,  2012. 
when  to  act  as  surrogate,  when  that  officer  disaaalified,  etc.  2484-8494. 
when  to  prosecuto  undertaking  in  contempt,  2290. 

>ISTBICT  COURTS  OF  NEW  YORK.    (See  Nsw  York,   Distriot  Uovmvs  ot 
THsCiTT  or.) 

)iyOIU:?B-HBervice  by  publication,  ete.  488. 
evidence  of  husband  or  wife,  881. 
reference  by  consent,  1012. 
referee  to  whom  all  parties  object,  1084. 
judgment,  how  rendered,  1289. 
in  what  cases  action  for,  may  be  maintained,  1756. 
answer  in  action  for :  mode  of  trial ;  ludgracnt  by  default,  1797. 
wlien  denied,  although  adultery  proved,  1758. 
regaiations,  when  action  brought  by  wife,  1759. 
id.;  when  action  brought  by  husband,  1760. 
marriage  after  divorce  for  adultery,  1761. 
as  to  action  for  limited.    (See  Sbpabation.) 
married  woman  piaintill  deemed  resident,  when,  1768. 
alimony  in  action  for ;  costs  ;  execution,  1769. 
what  is  deemed  counterclaim  in  action  for,  1770. 
conrt  to  give  directions  as  to  custody,  ete.,  of  children,  1771. 
sni^wrt,  ete.,  of  wife  and  children,  in  action  for,  1772. 
id.;  when  enforced  by  pnnislmient  for  contempt,  1778. 
regolations  respecting  judgment  by  default  in  action  for,  1774. 

XK7KBT-B00E— justice  must  enter  fine  imposed  on  defaulting  Witness,  2976. 
Jastice  of  the  peace  must  keep  entries  therein,  8140,  8141. 
alpliabetical  index  thereto  must  be  kept,  8142. 
deposit  of,  with  town  or  city  clerk  on  removal,  of  justice,  8144-8148. 
of  jastice,  when  presumptive  evidence,  3155. 

KKSBT  OV  JUDGMSMT,  1245,  etc. 
as  evidence,  948,  9M. 

IX>WBR— when  may  be  brought  in  superior  city  court,  888. 
county  conrt  has  jurisdioton,  340, 
stay  by  injunction,  616. 
wrefenred  on  calendar,  791, 
Wable  by  iury,  968. 
Iilace  of  trial,  962. 

wbete  act.on  for,  is  maintainable,  ejectment  abolished,  MM. , 
wlw.  must  be  made  parties  in  partition,  1588. 
light  of,  not  admeasured,  how  treated  in  partition,  1568. 
ripit  in  partition,  conrt  may  direct  sale  of,  ete.  1567-1570.  -. 

Buuried  woman  may  release  her  inchoate  right  of,  1571.  < 

inrestment  of  proceeds  of  sale  of,  in  partition,  1688-1585. 
limitation  of  action  for,  1598. 
•gatast  whom  actiou  for,  may  be  brought,  1697. 
«bo  may  be  made  defendants  in  action  for,  1598,  ISHd. 
iamages  may  h§  rfyred  in  action  for ;  hew  estimated,  \l8ft. 


mUdd  tot,  bvT«{  Uj'ii    ^     .     . 

eomplklDl  Id  acdoii  loi,  wbit  to  atate,  luvu. 
taMFlocntorj  judgment  fa-  admeiRnreineiiC  ot,  U 


mwtUigi  or  commiisiOHei 

report  of  comniiHioDo™, 

reel  aiid  tipeiuei  ot  commlf Bjoneis,  etc  1613. 

flnal  tadgmenlOD  canarmatloii  oftepoit,  IBIS 

elDtUI  m*y  ncuvEt  sum  Bwsrdcd  bb,  IS14. 
ioc  lIsDi  HDt  afl«cled  liy  adOMsMireitietit  ar.  19 
nbitlff  ma;  conunt  to  rcceire  groBB  sum  in  tkn 
BndaDtmBT  pay  Bach  groati  nnm;  proceadlnijB,  

intaTlocnlory  Jndenieiil  for  Bile,  IBIS. 

id. ;  directine  dlBtinst  parcel  to  be  admeuurcd.  ItSO. 

liens  to  be  iBiBrlalnBd  before  Jndj; ■" '-   ■"" 

pajmentof.  orules  Babjectto  lieiio,  iiui. 

report  of  aale,  iVSS. 

Onal  Jodement  od  report  af  aale.  IBS*. 

proviBionB  ai  to  eaie.  elc,,  tn  partition,  In  action  for,  lU 

cliiBi  roc.  io  (ctiOD  to  delDrmiae  clalni  lo  real  prapert;, 

proceediaeB  wbere  defendant'a  light  is  adiaittcd,  lUlS. 

uL;  when  detandant'e  rieht  denied,  IMS. 

inlt  of,  abolltb^  IBS?. 

riajit  Itf,  how  affected  bj  iDdgmrnl  of  dlyorcc,  ITBS,  ITM, 

wbni  riiht  ot.  [QClDded  in  ua^  of  real  estate.  Saca. 

M.j  whenbelonEiniE  to  infant,  etc.  S3K. 

Htot  ot.  when  bamri  b;  rale  an  toreclorare,  £3K. 

In  lande  under  contract  and  sold  in  proceeuio;.,-,  IfrM-XIKi. 
DSUNKASD,  HABITUAL,  S40. 
BBtrrnCBKNBBS— acUoo  against  seller  of  UfBor  ti 


EABNUJOB— of  debtor  whm  eiempt.    (Bee 
KDITOR— -b«ii  autien  fnr  libel  cannot 
BJBCTJUrrF— etay  by  UiJnncOoti,  BI& 

iutetplwder  by  order.  In,  KO. 

triable  by  Inir.  KS. 

place  of  tnal,  Ka. 

JndpDent  en/orcfld  by  eiecoUon,  laiSL 

diSnitlonof  action  ol,  1496. 

damagee  in  action  of,  wbat  to  Inclnda,  Itn,  lUl. 

nbo  may  malnCBln  aotton  of.  1496-1501. 

■eaisBt  whom  action  mnal  be  bronetat.  Ifiie. 

who  may  be  Joined  as  defendaatB  in  action  of.  IBM. 

may  be  brought  for  non-payment  ot  rent,  when,  1094. 

■uy  be  bron^t  wbentlKbt  of  reentry  ia  leeoned.  IfiBB. 

■galPBt  tenant,  proceedinEfl  on  payment  or  lender,  alc.  lEM. 

Bgahist  tenant,  amonnt  in  arrear  how  fixed.  13I}T. 

aninai  tenant,  when  posaeMion  to  be  restored,  IMS, 

_i... 1..., .  ..,..  ,_  .... f^  ,jjn   16]]. 

r,  1619. 

, — J  diallnct  otcopanle.  15] 

14.;  plaintiff  may  teeoTar  a  portion  only  of  properly  claimed. 

id.;  Tctdict.  etc.,  where  plain tifTa  title  oipirei  before  trial,  IE 


acEioB  at,  when  dlffetent  innana  a 
id.;  effect  of  Jadfmcni  after  trial. 
Ii.i  Bfw  trial  mi)  be  [luiwd,  wh< 
■Tact  Of  Judgment  bj  drlnii\t.  tw 
roiMvlaa  at  plaUiJ*  unlM  ieAt 


i\  tSmvai'S)  -iMMte^^otloM^t,  Mi 


niDIX.  ,  [JUftrmtem  mM 

'ENT-'CmUimted. 

ace  on  new  trial  of  action  in,  1530. 

ges  recoverable  in  action  of,  1531. 

anent  improvements  set  off  against  damages,  1531. 

be  maintained  in  case  of  infants  againBt  whom  collnsive  reccTerj  of 

ower  is  made,  1605. 

:able  to  acuon  to  determine  claim  to  zeal  property,  164S. 

>ioner  may  bring  action  for,  after  defanlt,  etc.  1680. 

dant  may  be  restrained  from  committing  waste,  1681. 

ity  of  purchaser,  pending  action  of,  1685. 

1  of,  not  barred  by  final  order  in  summary  proceedings,  2864. 

in  proceedings  to  discover  death  not  evideMce,  2319. 

0  people  to  recover  real  property  escheated.    (See  Esohbat  ;  Tbsaboii.) 
■ovisions  generally  applicable  to  rea]  actiens.    (See  Real  Propkrtt.) 

-treble  damages  for  forcible  entry  and  detainer,  recoverable,  1M9. 

>f,  abolished,  W&T. 

lary  proceedings  in  forcible  entry  and  detainer,  2SS8S. 

1  in  such  proceedings,  2245. 

—distinction  between  law  and  eqnity  abolished,  3839. 

!EBY— penalty  for,  1194. 

-in  fact,  vacating  judgment  for,  1282-li91. 

—of  prisoner  going  to,  etc.,  or  returning  from  hospital ;  etc.  tfV. 

is,  and  effect  thereof,  165. 

f  liable  to  action  for,  158. 

ty  for  connivance  of  sheriff,  etc.,  at,  159. 

lent  against  sheriff  for,  evidence  against  sureties,  161. 

ges  in  action  for,  by  assignee  of  bond,  167.  • 

>f  proceedings  in  action,  170. 

ce  of  sheriff,  in  action  for,  171. 

eriff,  coroner  liable  for,  177. 

Isoner  in  action  by  sheriff  ;  coroner's  liability  for,  179, 181. 

ition  of  action  against  officer  for,  885. 

Tendant  after  arrest,  sheriff  is  liable  for,  587. 

execution  against  person  or  property  may  issue  after,  149t. 

T— attorney-general  must  bring  ejectment  for,  1977. 
3  of  object  or  such  action  to  be  published,  19718. 

unknown  claimants  may  be  made  defendants,  1979. 

of  judgment  against  unknown  claimants,  1980. 
1  to  recover  property,  must  be  in  name  of  people,  1964. 

—in  fee,  for  life,  etc.,  holder  of,  when  party  in  partition,  1588. 

'e,  by  curtesy,  etc.,  how  partition  may  be  niade,  1568. 

rtition,  holders  of  future  estates  to  be  protected,  etc.  1590. 

'e,  for  years,  etc.,  investment  of  proceeds  of  sale  of,  1669,  1588-1581^ 

nay  be  made  defendants  in  action  for  dower,  1598, 1599. 

is  barred  in  action  to  determine  claim  to  real  property,  1645, 1646. 

r,  by  curtesy,  for  life,  etc.,  liable  for  waste,  1651. 

uent  for  waste  against  tenant  of  particular  estate,  1655. 

r  of,  who  holds  over,  deemed  trespasser,  1664. 

nainder,  etc.,  holder  of,  may  maintain  action,  1665. 

n  tenants  removed  by  summary  proceedings,  2231. 

mlar  estate,  how  included  in  sale  of  real  estate,  3868, 2868. 

ission  of  controversy  to  arbitration,  how  made,  2366. 

CE— general  regulations  respecting  evidence,  828-851. 

etency  of  witnesses  ;  evidence  in  particular  cases,  828-841. 

nietration  of  oath  or  affirmation,  842-851. 

elling  the  attendance  and  testimony  of  witnesses,  862-809. 

dtions,  taken  and  to  be  used  within  the  Sate.  870-886. 

litions.  taken  without  the  State,  for  use  within  the  State,  887-9ia 

dtions,  taken  within  the  State,  for  use  without  the  State,  914-990 

nentary  evidence  as  a  substitute  for  oral  testimony,  931-931. 

of  a  document,  executed  or  remaining  within  the  State,  932-^^1; 

of  a  document,  remaining  in  a  court  or  public  office  of  thf  United 
r  executed  or  remaining  without  the  State,  942-956. 
illaneous  provieions  as  to  evidence.  957-9C2. 
minal  action,  pleading  not  to  be  used  as,  628. 
I't*  return  is,  in  action  for  chattel,  1734. 
tory  contradicted  in  action  against  exceutar,  lt3!^lSI4. 
m)  of  attJ0B  to  Anna!  mtirri&gfi.  17%^. 


■VIDKNDS— «ififlnv«f. 

jBdgmBnt  SDi — ■ 

to  obtalu  ia& 
Hcondarj.  In 

bow  far  diBctaarge,  eto.,  is,  tat  diacJaiga  of  innolveut,  2161. 

iSdaTlta  an  moitgaga  torecliwiira  by  advertiBL'meiil,  iHeenmptive,  3M 

amweT  tn  BappJemBiitai7  procwdlneB  uoC  used  a>,  sKalosC  m-ilce^B,  MM, 

order  fH  decree  lor  parmenl  sgntnileiiicaUr.  etc..  UHTldeace  ot  UMU.XI 

mnher,  miy  bs  Teoolved  on  appeal  from  earroguM,  SSSt. 

lattais  lesUmiiDtur.  etc.,  areconcLueive  of  sDtbaril7,  ate.  £S31. 

requlied  on  pnibau  ot  Ion  or  deitroj.  d'  fflll.  SSSl. 

wlu,  etc.,  certlSed  b/  BomigtUa  mar  bu  read  in,  SttJD. 

probate;  haw  far  eouclosive.  iSSU.  9097. 

rBOOrd  of  certain  wIlU  taerelofora  proved,  how  far,  3031.  saaa. 

record  ot  will  of  real  propartj  to  be  receiied  to,  SflfS. 

wboD  teHlmony  on  probate  of  will  ma;  lie  need  on  reTOCBtion  of  p»biiW,IM 

decree,  elc  for  probste  of  helrcbip  it  presnmptlve,  etc.  Sffil. 

record  of  will,  proved  In  otber  Slatcp,  ia  preiomptlTe,  BKM. 

on  eumiDidoa  far  discotery  of  property  withheld  fnuu  eiecutor,  3701. 

ot  pByuieiitB nuide  byciecnlor.  etc.,  in  coaeof  lost  Toncber,  2T^.  WU.  MO. 

jniliclal  eetUt'taent  at  Bccutmt  of  ezBCator,  ete..  u  what,  Sf4A 

Judgment  or  decree  la  prosomptive  evidence  ot  debt  before  Barrasati  la  p 

cccdinga  todiBpoeeotdi^cedent's  real  property,  etc.  2750.  S70T. 
conatable'a  lentm  tBDrcsamptive,  in  acUan  tor  chattel  iaiuaUce'B  court.  SB 
ealrlcB  in  docket-book  of  juuiice  itru  preBDinptiVB  only,  8148. 
KZAMINAT10H--or  Inaolvent  debtor  spplylne  for  discharge,  KITS. 

ot  inaolvent  iiebtor  applying  for  eiemption  from  impriaonment,  2113. 
tor  dlecaier;  ot  propert;.  withheld  from  vtecutor,  etc  STTO. 


of  gaardiaa,ebi.,  in  proneediogB  1-. „. 

of  jndgment  debtor,  etc,  in  aupplementary  proceedings.    (Sea 
TABI  PnocEBDineB.) 

'.  bv  ,„„ , 

tfliuNewyork.a 

refoaal  of  court  or  referee  to  maka  findlUB,  SiS. 
when  and  hoiv  lakeu  after  triul  by  court  or  referee.  004. 
dnrlng  trial  and  lo  charge  of  jndge.  SM. 
mling  eiccplBd  to  ;  how  '-tnou.oH    i 
to  be  atated  In  caae  oo  ai 
when  may  be  ordered  he 
motion  for  new  trial  on.  at  general  term,  after  Inter] ooniory  JadgmaBt. 
doea  not  operate  as  amy,  nnk-as  order  made,  1005. 
not  to  pieJndicB  motion  for  new  trial,  1008, 
XBCCnOK— when  may  iaaiie,  1240. 

torma  ot,  time  and  manner  of  isaalng  ;  genera!  dotlea  of  oBlcere,  isn 

lien  ot  an  eietuttoa  apun  personal  property :  levy  upon  and  aaie  of 
pruperty  ;  righta  of  Indemnitara  ot  eherltt.  1403-14391 

sale,  redemption,  and  oanveyance  of  real  property  ;  rlchla  and  lUh 
peraona  intereated,  U30-I47S. 

ramodiea  for  fallMe  of  title  to  real  proi  

ifw-nae. 

exeontiOB  a^nat  tiie  ptrMo,  14BT-USS. 

return  by  aherilt,  1264-1288. 

relBm  partly  aatiified,  8J7. 

OD  jndgmeDl  on  conntordalm,  againul  eiecntora,  etc.,  wka  BllMHt)^ 


& 


action  agalnat  bail,  GBT. 

ooaTewloa  or  Jndem'ent,  when  whnin  aranant  not  doi 
iBBBe  after  eipiration  or  term,  to  eheria  loiying  attai 
lo  person  designated  to  complete  BnBnlehed  bniioei 
acre  atlachmRnl  haa  issiiad,  bow  coUecied.  T08. 
illectible  solely  cat  of  iienoiuit  properly,  lutubl*  tor< 
■~ea  to  onllecc  Snea  ot  Jnrora  In  New  Tort  11 17. 
IB  Kingi  conalj.  1\B&. 
'  lOTlad  «■  i«al  pTOput],  atlM  un  inm.  WX. 


oovlll  IM9CX.  [Reftrmieu  mt 

EXXOCnON— «0»<ifMiMl. 

when  court  ipay  order  levy  discharged  on  appeal,  18il. 

cnstody  of  prisoner  arrested  on.  lli). 

priaoaer  arrested  ou,  entitled  to  jail  liberties,  149. 

CXBCUnON  AGAINST  PROPBRTY-~on  appeal  from  jndfmen^t  in  aettan  far 

dower,  1616. 
when  granted  on  judgment  for  defendant  im  reveraien,  etc.  IMS. 
on  Ja^ment,  in  action  for  a  chattel,  1781. 
aheri^  power  nnder,  in  each  action,  1783. 
when  personal  and  representative  canses  Joined,  1815. 
in  action  against  executors,  when  some  only  appear,  1817. 
leaTe  to  issne,  required  in  action  against  execntor,  etc.  1825,  1826,  18K, 
maj  issue  on  judgment  recovered  by  former  executor,  1829. 
indorsement  upon,  etc.,  in  action  on  sherifTs  bond,  1888-1889. 
in  action  against  unincorporated  association,  1921. 
of  certain  public  officers,  when  not  to  Issue,  1931. 
on  iodgment  against  defendants  jointly  indebted,  not  served,  1934,  IMS. 
of  defendants  jointly  indebted  but  not  served,  1941. 
shall  not  be  issued  against  the  people  of  the  Htate,  1966. 
how  stayed  in  summary  proceedings,  2254. 
wiMxe  must  issue  to  authorize  supplementary  pioceedings,  2458. 
enforcement  of  decree  of  surrogate's  court  by,  2554. 
Intermediate  account  of  executor,  etc.,  when  may  be  compelled,  2725. 
after  discharge  of  defendant  from  arrest  in  justice's  court,  2901,2902. 
in  Justice's  court  upon  judgment  when  summons  not  personally  served,  aci 

attachment  issued,  2^18. 
in  action  for  chattel  in  justice's  court,  power  of  constable,  2931. 
to  collect  fine  imposed  by  justice  on  defaulting  witnSss,  2977. 
money  collected  thereon,  now  applied.  2978. 

isaned  by  county  clerk  upon  justice's  judgment  docketed,  3017-3022. 
on  Judgment  of  justice  of  the  peace  against  joint  debtors,  8020. 
when  justice  of  the  peace  may  issue,  3024. 
by  justice  of  the  peace  ;  general  requisites  of,  3025. 
id.;  execution  upon  judgment  for  money;  id.,  for  penalty,  8026. 
id.;  renewal  of  execution,  8027. 
id.;  property  exempt  from  execution,  8028. 
id.;  mdorsement  of  levy ;  notice  of  sale,  3029. 
id.;  mode  of  levy  and  sale  ;  certain  proyisions  apply  to,  8030. 
id.;  return  of  execution,  8081. 
id.;  execution  upon  judgment  in  replevin,  3038. 
execuUoB  upon  judgment  docketed  with  county  clerk,  3043. 
atay  of.  how  procured  on  appeal  from  judgment,  3050. 
in  justice's  court,  title  of  purchaser  at  sale  not  affected  by  restitunon  •« 

reversal  judgment,  3058. 
provisions  relative  to,  on  decision  relative  to  strays,  3096. 
aale  of  perishable  property  on,  in  N.  Y.  marine  court  3175. 
on  flUng  transcript  of  judgment  of  district  court  of  New  York,  89201 
id.;  on  filing  transcript  oi  justices'  court  of  Albany  or  Troy,  3225. 
may  issue  to  collect  interlocutory  costs,  8238. 
application  of  provisions  concerning,  8847. 

BXBCUnON  AGAINST  THB  PBBSON— against  joint  debtors,  where  part  «wl} 
are  served,  1984. 
enforcement  of  such,  1935. 

when  creditor  may  issue  new,  after  dischar|;e  of  debtor,  2214. 
to  collect  fine  imposed  by  justice  on  defaulting  witness,  8977. 
after  transcript  of  justice's  judgment  docketed,  3018. 
upon  justice's  judgment,  8026. 

id.;  execution  against  the  person ;  Imprisonment,  3032. 
Id.;  when  judgment  debtor  to  be  discharged,  3033-3037. 
id. ;  constable  not  to  act  nnder,  after  return  day,  8040. 
party  imprisoned  on,  may  be  discharged  by  marine  court,  3163. 
on  judgment  in  favor  of  woman  for  services,  8167,  8221. 
discharge  of  Judgment  debtor  imprisoned  on.    (See  Juboksnt  DnwML> 
applicanon  of  provisions  concerning,  3347. 

tTXKCUTOB— receiver,  as  saccessor  of  deceased,  1860. 
must  record  will  of  real  property,  2638. 
when  letters  teatamooiary  may  be  issued,  9686. 
hearing  upon  objections  to  iaaae  of  lettera,  2689t 
bond  of,  upon  issning  lettocs,  when  reontred,  2688. 
^«nnnckition  oi :  Mtraotioa  tbeveof .  86W» 

persons  incompetent  to  serve,  2612.  ^.  ; 

when  not  to  act,  2668. 


I 


BXE<nJTOR— cmUUuhJ. 

pi^li-cLliiii  Of.  DDdn  >  valid  po*t«r.  HM, 
oWotiiop  10  person  to  pelecicil ;  bow  Ukfu.  »il. 
fdiljng  lo  quulfj  or  reaDqace  ;  now  PXclndE^dn  2&i^- 
■mial  qoslilT' ;  bond  to  lie  given  when  reqnind,  flMS. 
us  to  bond  of.    (8es  Orrwi/n.  Bond.) 

(See  Lbttbb«  T«»T»iiEHTiiii-.> 
■UraOTOHS  AND  AD  MIN13'CKATOBS— action  bi  snd 

333,390-392. 
ouy  uno  wilhoat  juinlng  tieraau  iatCKi^red,  44B. 
conatercUinu  la  actions  by  and  agriiniit,  SOS,  CM. 
cannot  ba  MTCSled.  cricept  for  pei^oaul  set,  US. 
pnfeienee  of  actions  by  and  againi^t.  731. 
Bsonril?  upon  appeal  bj-,  may  be  dlspnuwd  with,  1312. 
eieooLioa  agaluvt  prapsrt;  inbsndBof.  elc,  what  to  Tcqtiln,  tSn. 
of  deceased  jndgmcnt  creditor,  bow  la  obula  ciecnttoD  wltbio  flva 
wbateiidODce  to  fiicDbh  on  tedpmption  of  real  propvit;  wild  on 

1464-1466. 
eonveyanca  by  Bbotlff  lo,  when 

'hi'"'  ''?B^l?d''  ""^  ™-"- 
lions,  etc.  lS15-16lfl. 

nbo  has  nut  quallfled  ni 


against,  how 


enlBclency 

■Etion,  elc.rnot  to  abate  on  deuth.  removal,  etc,,  of,  IBS. 

aelion  nealEBI.  who  bea  been  Buuersedei  3931).' 

cannol  be  made  iiablo  bv  misoo  ol  falser  picading.  Isai. 

liaUillly  of,  for  niicollecled  (leniiiuja,  I833-1SS4. 

^  uusuivent  dcbloc.^53. 
mipelconveyaneB"-   -■ 


■telneacilou 
wntoT.  todif 


» 


Id.;  whonperaoD  wlthbaldlai; 
ordor  accumpansriug  citat'  — 
id.;  certain  officers  may  ti 
Qinminatlou,  decree,  etc., 
warrant  to  BelKo'proparty,  SnO. 
appointment  DC  appriLlsu^.  etc,  8713 
what  shnJi  be  deemed  aeaeta,  gnS. 
exemptions  [or  widow  and  children. 

ralum  of  Inventory,  Shs. 

id, :  how  discharged 

— '-  3f  personal  pKiperlSjW' 

„ lalnment  ol  deWi.STO 

payjoBal  of  dotrta,  SJIO. 
apportlonmeat  of  rents. 

— -fcissaS' 


provieions  concern  ing  juris 

additional  allgwance  to.  by ^ ,  . 

decree,  etc-,  enapendlng.  not  stayed  by 
aslo  letters  Lesluinemury  and  of  admi 
official  oaths  or,  SEOL 

depositor  eecnrlUea,  Ui - 

provisions  concerning  bond  ot,  2.. 

(See.  aUo,  Oppioiai.  Bom.) 
•□rrogace  may  direct  as  to  cuBIOdy  of  property,  v 
apnlicsttoo  of  taregoiDg  provistona  ti)  eiecutiin 
aa  to  revocation  o[  Ictlera  tn,    (See  Rxvdcit 

iton  may  act,  when  one  dlsqautUlad.  o 


INDiX  [JU/treMM  €trt 

fees  of,  wben  personal  estate  exceeds  one  hundred  thousand  dollars,  2730. 

id.;  when  not  allowed  to,  ;^730. 

id. ;  only  once  allowed  on  different  letters,  2730. 

accounting  of,  2725-2730. 

order  of  distribution,  0733. 

f»roceedings  when  same  person  is  trustee  and  executor,  etc.,  2819. 
ustice  of  the  peace  has  no  jurisdiction,  2863. 

■CDTOB  AND  ADUmiSTBATOBr-conUnued. 

iIbtio&  by.  may  be  brought  before  justice  of  the  peaco,  8865. 

ancillary  letters  to.    (See  Lbttbbs  Tsstaxxntaby  ;  Lbttebs  or  Asmuhhtka' 

TIOH.) 

disposition  of  real  property  by,  for  payment  of  debts,  etc    (See  Bsal  Prop 

BBffT,  DlSPOglTIOK  OF,  etC.) 

settlement  of  account  ot.    (See  AcooimT.) 

eecority  for  costs  when  required  in  action  by  or  against,  8971. 

coats  in  action  by  or  against ;  how  awarded,  etc.  8d46. 

SMFnON  FBOM  BXECUTI0|7— regulated  in  defcaU,  1880-1404. 

EMFT— proper^,  from  execution,  not  subject  to  creditor*a  action,  187V. 
proparty  not  taken  on  supplementary  proceedings,  2468. 

weungs  against  executor,  etc.,  for  not  setting  apart,  property,  2724. 
Ma.,  on  judicial  settlement  of  account,  2724. 
real  property  exempt  from  execution  cannot  be  disposed  of  when,  2740.  % 
property  exempt  from  execution  in  justice's  court,  8028. 

EMPnON  OF  PBRSONS  FBOM  ARBEST.    (See  Psiyilbox.) 

of  debtor  from  arreat.    (See  Imbolybnt  Debtob,  Exncpnoir  or.  etc  ,  raow 

AbBXST  OB  IXFEXSONXBHT.) 

rSNTION  OF  TDCB,  781,  788-785. 

LSB  IMPBISONMBNT— justice  of  the  peace  has  no  jurisdiction,  2868. 
on  the  high  seas,  action  for,  in  N.  Y.  marine  court,  8177-8187. 
action  for,  cannot  be  maintained  in  district  court  of  N.  Y.,  8815. 
id.;  injustices'  courts  of  Albany  and  Troy,  3223. 
iaindadedin  term  '*  personal  injury,"  3343. 

SS— 'jndge  forbidden  to  take,  51. 

of  stenographer.  85,  86,  88,  251,  263,  289. 

of  officers  attending  supreme  court  general  term,  how  paid,  248. 

of  clerk  of  superior  court  of  Buffalo,  296. 

of  (rtenographer  of  Buffalo  superior  court,  300. 

clerk  of  city  court  of  Brooklyn,  810. 

id.;  N.  Y.  marine  court  to  account  for,  831. 

omoera  of  N.  Y.  marine  conrt  not  to  receiye,  886. 

of  marshal,  for  executing  mandate  of  N.  Y.  marine  conrt,  330. 

party  suing,  etc.,  as  poor  person,  not  liable  for,  461. 

of  roTeree  appointed  to  superintend  discovery,  etc.  807. 

referee  failmg  to  report,  not  entitled  to,  1019. 

jndge  when  not  entitled  to,  as  referee,  1024. 

of  commissioners  in  partition  to  be  taxed,  etc.  1565. 

of  officers  on  sale  in  partition,  how  paid,  1579. 

and  expenses,  to  admeasure  dower,  how  paid,  etc.  1612. 

and  expenses  of  sheriff  in  replevin,  how  taxed,  etc.  1702. 

prisoner  ordered  discharged  cannot  be  detained  for,  2212. 

of  arbitrators  on  submission  of  controverby,  2871. 

of  county  clerk  for  affixing  notice  of  mortgage  sale,  2380. 

of  appraiser  in  surrogate's  court,  2566. 

of  officer,  witness,  etc.,  in  surrogate's  court,  2566. 

of  aurrogate,  2667.  ^^ 

of  executors  and  administrators,  etc.  2730. 

of  executor,  etc.,  only  once  allowed  on  difEerent  letters,  2730. 

of  testamentary  trustees,  amount ;  how  allowed,  etc.  2811. 

and  compensation  of  general  guardian,  2860. 

of  justice  and  constable  against  defaulting  witness,  2972. 

of  justice  on  sale  of  animal  found  running  at  large,  3092. 

of  Jnatlce  of  the  peace  and  constable  on  transfer  of  action,  8J58. 

priyate  persons  executing  mandate  not  entitled  to,  3156. 

uking  fees  not  prescribed  by  law,  prohibited,  3280. 

id.;  for  senrices  not  rendered,  except,  etc  8281. 

penalty  for  extortion,  8282. 

ceitain  clerks,  regietera,  etc.,  to  account  for  fees,  82SSlr-SS2S&. 

faetieet  In  BrooJuyn  to  receive  salary  ;  to  account  tor  tee^,  e\A,^\\% 

d.;  MB  to  clerk  of  juBtlce,  etc,  in  Brooklyn,  81W. 

mogMte  muBt  report  teea  to  supervisors,  2501. 

.;  in  New  York  county,  most  file  report  of  fees,  250a. 

amlproriBion  ms  to  teea,  otc,  to  be  accoiinX«a  for,  aasfc. 

9  0foermw  omoera  to  be  tajptd  apon  demand,  32^7 . 


"l 


«m«.  stiomeyn,  elc.,  irheii  not  mllowed  FeM,  B , 

a  tee  Cor  Bdmfiileterliig  cutnln  oStCAl  oatba,  SKt. 

■rtain  BflSrclica  to  be  gratnitD<iP,  3:^. 

Beer,  tte~  muj  cbaiee  f«c  paid  for  mMik,  pivi 

f  idDoer  tor  triiiEulauig  paper  tor  parb',.  3S9a. 

Moptniller  to  uiillt  c«taln  chareec,  Sw. 

MlfoaCtonotcen^a'proviiloiu,  &G. 

i  leleree,  geae    "        — 


L;  npon  nUc  oC  ibbI  pnipeRy.  39 
tor  luzDg  oath  or  ackDowladfcnu^ 
of  BnmtyBn,  eto.,  Id  acllra  tor  pi 


EDg  Oath  or  ackoowl 

■' -*-,,  In  oMEon  for  parti 

ot  ippiHils,  SM). 


conj,  li.  _ 

tb«  last  McHon  qnsJifiwi,  Haas. 

clerVafeeBon  natoralluflon,  3308. 

of  coDntj  cletlu,  geaenlJy,  3301. 

Ihe  lut  MCtlOD  limited,  aaoB. 

of  reglnen  of  deudB  and  CfltWlo  cl«l 

of  sherlffa,  SHOT. 

Iha  lut  section  gosllfied,  3S0a. 

ot  AtrUb,  boo  collected,  SSOO, 

ot  eoroneiB.  aaio. 

otitanoemptien.  torciwlM  o[  nolei, . 

oconpeDBiitJoa  of  couetauleg  attending 

ot  trfsl  jnroa.  ecnernllf.  3313. 


ul  piucc(.'diiii;ij.  S 
■roily,  aaiR 


joUices'  court, 
Id.i  lo  jnrorB, ...... 

Id.;  to  wiiDBBMs,  eflnenlly,  3»a7, 
td.;  iDiul  tw  prMHild.  w& 
Id.:  bj  whom  lo  be  paid,  WW. 
ceitaln  apeclnl  laws  otcepled  f  ram  Ui 


S.TK 


ir  a -urplDg  office 

minuiliiod,  19B1. 

f  tb''  people  ot  tlio  SUU,  nSi. 

contempt  procecdiogii,  ttH 

if  Qoee.  iSOSS,  2899. 
iisned  by  clerk,  ££&«. 
a  enothBT  oonntT,  SiM. 


Id.;  eollectlou  of  ;  u. 

.ndetimit 

of  dBfaulUng  iUiQr,  In  SaaOw  .  _  ._ 

ipplicalloa  et  th\>*Mi»nu:«naciisi»Q&Vnv 

1  CINE  ADD  HWeVKaY— »toc*«lVn4Vi.  t,W 


iHi  INDEX.  [ht/ertncM 

rOUO   <cimltlwi  of,  SMS. 

VOBCIBLB  ENTRY  AND  DBTAIN£B— treble  dim»gm  for,  um. 
in  Bommsry  proceedingB,  2845. 

PSBBCLOSUBB,  ACTION  FOll— when  broa}|;ht  in  enperior  city  court,  '463. 
conn^  court  has  jnrisdiction  of,  340. 
gouman  for  non-resident  infant  defendant,  478. 
place  of  trial,  932. 
of  Ban  npon  a  chattel.    (See  Actiom  to  FOBioLosr^  Luir  upom  a  Ckattxl.) 

WBBCLbflXJSB OF M0BT6AGB— final  jndgment  in  action;  what  to  costaia 
1626. 
who  may  M  made  defendant  in,  1627. 
when  actions  for  mortgage  debt  not  maintainable,  1628. 
complaint  to  state  if  such  action  broaght,  1629. 
action  for,  cannot  be  maintained  untu  execation  retarned,  1680. 
notice  of  pendency  of  action  to  be  filed  in  action  for,  1631.  / 

effect  of  conveyance  on  sale  npon  judgment  for,  1682. 
snrplas  arising  on  sale,  to  be  paid  into  conrt,  1688. 
complaint  to  oe  dismissed  on  payment,  before  jadgmunt,  1681 
pfoeeedings  for,  to  be  stayed  after  judgment,  when,  I6861. 
when  Judgment  must  direct  sale  of  parcel  only,  1686. 
proceedings  on  subsequent  default,  1685, 1636. 
when  the  whole  property  to  be  sold,  etc.  1687. 
additional  allowance  to  plaintiff  in  action  for,  3252,  3254. 
fees  of  sheriff  or  referee,  on  sale,  limited  to  $50,  3297,  3307. 
for  provisions  applicable  to  real  actions.    (Sue  Kual  I^uopebtt.) 

FOBBCLOSURE  OF  M0RT6AGB,  BY  ADVEBTISBMEN T— whea,  2387. 
notice  of  sale  ;  how  given,  2388. 
id.;  how  served,  2389. 
dn^  of  county  clerk.  2390. 
contents  of  notice  of  sale,  2391. 
■ale :  how  postponed,  2392. 
id.;  now  conducted,  2898. 
mortgagee,  etc.,  may  purchase,  8894. 
effect  of  sale,  2895. 

aflldaTit  of  sale,  and  of  posting,  serving,  etc.  I389I. , 
when  one  aflidavit  snfilces ;  printed  notice  annexed,  8887. 
affidavits  may  be  filed  and  recorded,  effect  thereof,  $098. 
note  npon  record  of  mortgage,  2399. 
deed  not  necessary,  2400. 
•  costs  allowed,  2401. 
expenses  allowed,  2408. 
taxation  thereof,  8406. 

aoxphis  money  to  be  paid  Into  supreme  court,  8404. 
ap^cation  for  surplus  money ;  distribntion,  etc  2405-84<^ 
application  of  this  title,  to  mortgagee^  to  the  State,  240^ 
sarplns  moneys  on  sale,  when  paid  to  surrogate,  8798. 

FOREIGN— when,  committee  for  lunatic,  etc.,  appointed,  2881 
wills  executed  in  foreiim  state,  when  proved,  2611. 
probate  ancillary  letters  may  be  granted  on,  2695-2708.. 
letters  testamentary,  etc.,  ho^^  authenticated,  8704, 2705. 
guardian,  ancillary  letters  to,  2838-2841. 
action  by  people  for  public  moneys  in  foreign  courts,  1971. 
as  to  foreign  corporation.    (See  Cobpokatiom.) 

FOBFEITURB,  ACTION  FOB^limitation,  883,  884,  887    891 
place  i»f  trial,  988. 
.  action  to  recover  penalty  or.    (See  Pxnaltt.) 
recover  property  forfeited  for  treason.    (See  Trbason.) 

FBANCHISB— action  against  usurper  of.    (See  Usukpss.) 

IBAITB— limitation  of  action  for  relief  on  ground  of,  382. 

defendant,  when  not  excused  from  verifying  answer  to  charge  ef ,  529. 

arreit  hi  action  for,  549. 

to  contracting  debt,  ground  of  arrest  in  action^  550. 

undertaking,  etc.,  when  dispensed  with,  on  injunction  on  ground  of,  811 

action  to  annual  marriage  on  ground  of,  1743, 1750. 

cnttody  of  issue  of  such  marmge,  1751. 

when  witness  net  excused  from  answerbig  la  supplementary  pruce«diacjiv4i4jSO« 

WWYOU^VB  PJJBA3>mG-taMJ  and  judgment  npea,  SII, 
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BB9810SS-ln  Waw  York  ei 
Bndspeoinl  verdict.  llffT. 


t,  aoS^ 


bniliig  npOD  leCnm  to  encb  writ  mnel  bo  lietoK,  9l3S-aia 
■ithoMiyofofflcBror  conrttosol  bb  anrtomw.  MBV-SlBlt. 
deaiEDBIlon  of  Jndgis  lo  bold  UxtnM,  not  oflacud,  195g. 
(See.  also,  Appkal.) 

aOTBBNOR— chuElue  place  tor  lioldluu  c«tif  te,  S3,  38. 
suT  order  mlllutry  to  aid  Ftisrifl.  lOT. 
deElf-iutG  geneal  lerm  liuUo»,  reiDcation.  ele,  219-Sai, 
■ppUBE  BXtnaidlutry  tenm,  SS4. 
U.;  JodgBB  to  hold  obcnitB,  etc,,  in  Kew  Tork.  S%. 

id-i  te  bold  eourt  to  pr '  '-  —  ■"" 

Ba;  mBpendm. 

BUT  cause  appUcatioa  for  a 

td.j  to  be  paid  bjr  £;oTersai  Into  court,  liUS. 
QKAND  JOEOE-collectloii  ot  flnn  tmpoiud  npon,  3 


ORKAT  BKITAIN— will  of  pertonal  propenj  eiecuwd  In,  when  u 

sail.  Mils. 
aCARDlAN—uitlati  for  vtule  may  be  branghl  agalDAl,  1653, 

bolding  over,  elc;  actlaa  againsl,  lOSt. 

of  Infant  patty,  Oldj  nnrcbaBO  alBale  of  real  prupetlj,  lO. 

proeeedlngB  to  campel  prodacUon  of  life  tenant,  £308. 

ot  infant'e  propanjr  wben  compelled  to  convty  BBDie,  SHT. 

■ppllcation  tor  mle,  eta.,  of  Infant's  real  (^hIhU   s»W-bi«iI. 

Militant,  nuTS^Jy  oa  Ue  behalf  for 

general  JnTiBdieDon  of  Bnrrogiite'B  cot 

pTOvlilDDB  concerning  JurledlGtian  ot. 


special.  TIbrjii  lo  be  appolnb^d 
official  oetb  of,  in 


i;aiue,  UH. 
irqpiing  [iruvlgiani  U 


flOABDIAN  AD  LITEM— for  defendant,  wbo  if 
«71. 
for  Infant  plaintiff  or  defendant,  4lt9-1Te. 
Jndgment  againBt.  lajS, 
noDor  la  conrt,  47a. 

Low  appointed  for  infaut  party.  Id  partlllon. 
•ecarlty  of,  In  lacb  Ga«c,  1636. 
for  Infant  plaintiff  in  action  tor  lcgai:y  ;  bom 
mar  tie  appoiatcd  In  BnnoEale'e  court,  wn. 
for  Infant  plainlill  In  court  ut  Inetlce  ot  tlie 
for  Infant  dareudaut  In  sDCb  cgurt,  asse. 
oUntaui  plOliiUS  mnBl  iiuj  comb  «vunB&  t 
I         anannl  a)  coali  (oi 


iliT  DOOIZ.  IJUftrmem  art 

aiTARINUkN  BT  WILL  OR  BY  DBED— app^iBtmoit  to  b«  pwfid,  •te.,  tmA 
Moorded,  8861. 

qpalifleation,  letters,  etc.,  of.  2862.  

wben  secarity  required  by  paatare  of  Becarity,  S8B8, 9864. 

inyentory  ana  acconnt  may  be  required,  2866. 

wben  anirogate  may  compel  jndidal  settlemenl   2666. 

•ffect  of  decree,  2867. 

removal  of  guardian  appointed  j^fdeed  or  will,  8886. 

leeignation.of  tacba  guardian,  8»0. 

appointment  of  eniccessor,  8880. 

}\  IBDIAN,  GBNSRAL— of  infant,  wben  to  bare  notice  of  application  to  appolot 
guardian  ad  litem,  470,  471. 
appointing  guardian  ad  litem,  to  give  additional  lecnrity,  476. 
money  in  court  to,  478,  7^. 

of  infant,  may  apply  for  autbority  to  agree  to  panrtiti<m,  1609-16Bt. 
may  apply  for  sale  of  infants  real  estate,  8849. 
fortber  proceedings  for  snob  sale,  2850-2886. 
may  apply  for  change  of  name  of  infant,  2414. 
pow«r  of  court  to  appoint,  2821. 

petition  for  appointment,  byinfant  over  fourteen,  2828-8884. 
appointment  of  guardian,  2828. 
guardian  to  be  nominated  by  infant,  28^. 
appointment  of,  for  infant  under  fourteen,  2827. 
term  of  ofElce  of  temporary  guardian,  2828. 
inquiry  as  to  value  of  property,  S829. 
qualification  of  guardian  of  property,  2880. 
id.;  of  guardian  of  person,  ^1. 
suspension  of  guardian ;  effect  thereof,  2884. 
snrrofirate  may  direct  as  to  infantas  maintenance,  2846. 
as  to  appointment  and  letters  of.    (See  Lettbbs  ov  GuABDUJnnnr.) 
ms  to  accounts  of.    (See  Account.) 
as  to  revocation  of  appointment  or.    (See  Ritooatiov.) 


6BAS  CX)RFn6  TO  mQUIKB  INTO  CAUSE  OF  DBTBKTION~ia  a  BUli 

writ,  1991. 
wbo  may  serve  ;  fees,  and  undertaking,  2000. 

ayment  of  fees  to  a  person  not  an  officer,  2001. 
It  two  sections  not  applicable  wben,  2002. 
mode  of  service  of,  wben  person  conceals  bimself ,  9008. 
person  served  must  obey  writ,  2004. 
time  of  returning  writ  of,  2006. 

tenant  imprisoned,  in  proceedings  to  discover  deatb  of  life-tenant«  2307. 
wbo  entitled  to  prosecute  tbis  writ ;  issued,  on  Sunday,  2016. 
wben  the  writ  will  not  be  allowed,  2016. 
application  for  writ,  bow  and  to  whom  madt,  2017. 
application  in  another  county ;  proof  required,  2018. 
contents  of  petition  for  such  wnt,  2019. 
wben  writ  must  be  granted ;  penalty  for  refusing,  9020. 
form  of  such  writ,  2021. 

wben  writ  made  returnable  before  another  judge,  8028. 
writ  must  be  ob-yed  etc.  2024. 
when  writ  to  issue  without  application,  8026. 
return  to  writ ;  its  contents,  2026. 
bCMdy  of  prisoner  to  be  produced,  unless,  etc.  2097. 

Soceedings  on  disobedience  of  writ,  202^. 
.;  precept  to  bring  up  prisoner,  :J029. 
id. ;  power  of  county  may  be  called,  2090. 
proceedings  on  return  of,  2031. 
wben  prisoner  to  be  remanded,  2032. 
wben  to  be  discharged  in  civil  cases,  2083-2034. 
proceedings  on  irregular  commitment,  2035. 
wben  prisoner  may  be  remanded  to  another  officer,  2081 
CRVBtody  of  prisoner,  pending  the  proceedings,  2087. 
■otice  to  persons  interested  m  detention,  20S8. 
prisoner  may  controvert  return ;  proofs  thereupon,  2090. 
pfoceedings  upon  sickness,  etc.,  of  prisoner,  2040. 
when  certiorari  may  be  granted  on  application  for,  2041. 
nraseedings  upon  return  ot  such  writ,  2042. 
kL ;  trhea  di$eluuge  granted  ;  and  proceedings  oasae,  VMflL 


INDZX. 
AnUfi  COBFCB  TO  lMQ.UmE  INTO  CACSS  OP  , DEI 

-  CLUoDof  --■- 

mul  fcou  < 

luT  iBAOf  when  Mraon  accaepd   of  contempt  Lp 

etc.  am. 

a  contempt  pnoeeitiDg.    (See  CoHTEnrr.) 
HABEAS  COEPDS  TO  TBHTIPY— la  ■  Srslowtil,  IMl. 
when  allowea  by  conn  or  by  Judge.  awa-aX» 
ia  BolC  befora  jaetice  of  Out  (leiiue,  iOll). 

Hit  iBEDed  for  prleauei  onder  eent^Dcs  tot  tuleti),  9011. 

kpplication' —   *" — ■  —■'-    """* 


limeof  iDeapaclty  not  part  otUmltBllon,  979,  3S] 
committee  oi,  ma;  aetee  lo  parCtUon.  ibiiO. 
conteote  of  petltjon  on  cncb  appUcatiOD.  IDBl. 

loortmsyaQtliorizB  Enicb  flgr *  """ 

effect  of  relegBiM  Biocoted  u. _ 

"  compel  conTeyance  of  real  proper?  of,  SWtd 


nay  ma[nla1n  tacb  uciloa,  ^16. 
~       ■  ■  i»o(,  3Stl. 

ocbitratioii  can 

enrrogale'e 


fpHdal  gturdlao  of, 

~  coBunlttoB,  foi  sals  of 


ORABINQ  IN  SUBROGATS'S   COUBT- 
tmtlmou]'  or  aged,  elck. 


impel  puymi 


_, 1  of  procBedfiof  aale,  e'.— 

r  In  proceeding  to  compel  pHymenl,  etc.,  by  tnuti'e, 

J  on  MttlenUDt  of  acooitnt  by  tesukmenury  tnulee 

I  coDUOTeny  arteing  in  aaitement  of  soch  accomit  S 

f  for  reyocation  of  fctlerB  of  guardlaniUp,  3a38--J83«. 

1,  on  tppUcatloD  for  ancilUry  lellen  of  vaardianeblp.  2t 

i  (Bee,  alio,  Tbui.) 

r  ■mS—prohate  ol  belnbip ;  lurUdlcllon  of  tncTOgato,  2*1%. 

I  ot  tentator  to  be  cited,  when.  WI6. 

I  mar  apply  tor  proliato  of  heiisbip,  MM. 

i  dlBtlon;  appcaraaco  of  peranua  inteiestad,  IW65. 

L  wtiat  tacts  to  be  aeccriamed  ;  decree  thereapoa,  MH. 

I  itcne  ID  Im  recorded  ;  effect  ttiEreof,  aoST. 

V  BstfcioD  to  ncate  or  mo^lH  \\..  ^K£K. 

B  Id.:  wLeii  gramed.  m&.                                               ^ 
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INDEX.  [JUferi 

lenl,  in  compnting  time,  788. 

)t  loreclosare  not  to  be  on  pnbUe,  8893. 

'B  inclnded  in  the  term  *'  public  holiday,**  8343. 

D— exemption  from  execution,  1397-1403. 

nayor's  court  of,  8,  8. 

sdiction  preecribed.  8196. 

actions  transferred  to  supreme  court,  8197. 

irs  to  be  transmitted  to  county  cterk,  8196. 

'  supreme  court  in  transferred  actions,  8199. 

ags  m  case  of  judge^s  disability,  8S0O. 

r  subpoena,  3201. 

Ion,  etc.,  of  judges,  when  not  affected,  3S0S. 

-wife  may  release  to  husband  inchoate  right  of  dower,  1671. 

ided  in  term  "  next  of  kin,"  1870. 

ceed  against  .executor,  etc.,  for  not  setting  apart  exempt  properly, 

idicial  settlement  of  account,  2724. 

cited  on  application  for  general  guardian  of  infant  married  womaa, 

'  creditor  against  deceased  debtor*s.    (See  Criditob.) 
trimonial  actions.    (See  Marriaoi  ;  Dironoa ;  Sipakatiox.) 

\ND  WIFB— competency  as  witnesses,  828-881. 


NATICS,  ETC.— service  of  summons  on, 

ad  litem  for,  428. 
4. 

ion,  etc.,  cannot  issue  where  adverse  party  Is,  895. 
unacy  not  part  of  the  time  limited,  375,  Sdo,  1291. 
ie  of,  njaj  apply  to  court  for  authority  to  agree  to  partition .  16001 
of  partition  on  such  application,  1591. 
y  authorize  such  agreement,  1592. 
releases  executed  thereunder,  15^ 
annul'marriage,  by,  1743-17^. 
inch  marriage  when  entitled  to  succeed,  1749. 
;  friend  of,  to  sue  in  action  to  annul  marriage,  175S. 

compel  conveyance  of  real  property  of,  2346. 

maintain  such  action,  2346. 
t,  ejQfect  thereof,  2347. 

)n   of  controversy  to  arbitration  cannot  be  made  wbere  mie  part? 
65. 
appointment  of  committee  for,  upon  proceedings  to  tabmit  contra 

to  aibitration  ;  proceedings  thereupon,  2382. 
f  citation  ni>on,  in  surrogate's  courts,  2!^,  2527. 
lardian  of,  in  such  coutt,  when  to  be  appointed,  2630. 
:e  of  proceedings  to  appoint,  2531. 

f  on  hearing  for  revocation  of  probate  when  witness  has  become,  M61. 
ded  in  definition  of  "lunatic."  3343. 
cnnatiou  proceedings,  3363' 
m  to  sell  real  property  of.    (See  Committii.) 
BNTS,  COURT  OF,  2,  17. 

CENT— for  criminal  contempt,  9. 
payment  of  interlocutory  costs,  15. 
payment  of  money  adjudged  due  on  contract,  16 
limitation  of  action,  875,  392,  896. 
tion  6f  time  for  motion,  1291. 

determine  claim  to  real  property  not  brought  durlnir.  1M8. 
determine  dower  right,  1647. 

•n  same  execution,  after  discharge,  not  allowed.  2213 
nt  of  contempt  by,  2266. 
also.  Contempt.) 

x)r,  etc.,  ground  for  summary  revocation  of  letters,  2691. 
lal  contempt  before  justice  of  the  peace,  ^1-2874. 
ty  anable  to  endure,  may  be  discharged,  3163. 
ant  arreeted  in  marine  cause,  and  not  bailed,  3183. 
icntion  against  the  person,  on  judgment,  hs.  OMtaSm  ^\aU.  \3k  twm 
men,  for  eervicea^  3221,  • 

toaerated  from,  when  to  file  gecurtty  for  co«>ls,  ^aeii. 
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mPBlBONMBNT— Bw(i»i«J.                                                                                ^^ 

tare  of  properly  of  crlmlnil  dnrtng,    (Sea  Pbim)ner.> 

diechantP  of  Ineoltcnt  from,    (floe  Iiihiltwit    Dsbtob,  Euhptibb.  wn,. 

diBcharg*  of  judgment  debWr  trum.  on  eiecutloii,    (Sea  JnosMinT  DlMNU 

mad*  an«r  buBbind-B  dntli,  unl  ts  M  iDclnded  tn  dan^u.  In  aMlu  hi 

when  not'lnuldiJpd  Hi  danuaae.  In  nclion  for  ilo.ver,  1601. 

to  he  considered,  in  udmcaHnremenl  of  6owpr,  ItWO. 

INDICTMBNT— fer  olteDcB,  not  barred  bj  pnnlBhaieBl  toreALMnpi.  is. 

INFANT-eale.  ale.,  ol  profwrtj  hj  anpsrior  city  court,  KM, 

l)¥eoiiElTeoDrt,MO. 

oteM  of  inf«Bcr  on  llmiUiUna  of  acUooa.  375. 390. 

right  of,  to  BDfl.  tSB. 

Bmolntmclit  of  euardtan  fot  iofaol  plalnlia.  409.  470. 

guardian  for,  maet  aJTe  Becnrily,  474-4711. 
gnardlao.  vben  ilabTs  for  costs,  47T. 

under  foartean,  cannot  ba  arroaled.  664. 

aiaminod  toaacertnin  eaparttjaa  vriCnsj'a,  850. 

reterance  by  consent  not  mada  of  (wnrBs,  101% 

cannot  be  trial  jnror,  lOZ?.  lOTO,  llm 

Jadgmem  i^aln.t,  not  uni  1  80  daja  after  giiardlnn  appointed,  ins 

u  party  to  acHon  for  partition  by  ;  Jndgmeiit,  1.^. 
pia'rdiii  ad  litem  for.  t^  partition,  bow  tppoi Jlcd.  IMS,  Inm 

in  partition,  wlian  court  mnet  ascertain  riehls  of  parttoB.  Ifi4li 
diapoiltion  of  ehare  of.  in  procaeda  of  paraiJou  Mle,  IMl , 

guardian  Of,  nay  agree  10  partition;  ptooiMdlnge  thereupon,  iritu-lM 
recovery  of  dower  against,  not  to  pi«Jndlce  rishis  of,  ifes.             *" 

SniSiSSiSS?''- 

guardian  or  ImBleo  for,  holding  orel,  etc,  ICOl. 

may  malntMn,  etc.,  leai  action  in  hl«  own  iiumo,  IflW. 

aoBon  to  aniin!  marriflge  by,  1743-1748,  1765. 

gqardian  ad  Utem  for.Tn  action  ngainBtcii.iMitqr  (or  legacy,  ] (so 

■ppUcatior.  for  tmstee  of  criminal  property,  aiffio. 

affiou  to  compel  cooYCyanca  of  real  prop„(y  ot,  SMS. 

wbomay  maiDUiluaoch  action.  Xtlfl, 

JndgBient,  eOecI  thereof,  aS47. 

IkVS.S  S;£i,Si'.a""  •'■  <-  —  "•-■  — 

conlanta  of  petltlooa  fur  each  «ila.  etc.  3350 

bond  of  Koardian,  on  inch  application,  jBOS. 

referoncBtolnqniraloto  appii cation,  B3M. 

Ml  order,  on  report  of  referae,  S3U. 

report  of  aale.  etc.  2356. 

eerlalD  sales,  etc,,  prohibited.  8367. 

effect  of  convByance,  ate.  2356> 

procoedB  of  sale  to  be  decnjed  real  pmperty,  88Bt. 

id.;  wbou  belonging  tointwii.  eic  -jaot. 
aehUof   IQ  be  pai^  eqnally,  2364. 

■podal  gnartlian  ofrlo  anch  conn,  when  la  be  api-rinted.  am. 
dlttcibOtiTe  ihue  ot,  \ii  eUaU>  at  decedBst,  how  dlspwad  itf,  3T4K->iit 
«itare  or.  U  fiSlMi*  M  SaVe  la  tt«r.»*ft»i.  t™  ■^«.«!.  wm.                "jM 

_ ^^^^^1 
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appointment  of  general  gOArdUn  for ;  power  of  rarrogate»  2891. 

for  appointment  of  general  guardiaii.    (See  Guardian/  Okhsbai*.) 

for  acconnting  of  guardian.    (See  Aoooxtnt.) 

aorrogate  may  direct  as  to  infantas  maintenance,  2846. 

as  to  eaardian  for,  etc.*  (See  Guayidian  by  Will  ob  Debd.) 

goaiman  ad  litem  for  infant  plaintiff  in  action  before  Justice,  8887. 

id.;  for  infant  defendant,  2888. 

ooeta  against  infant  plaintiff,  how  payable,  etc.  S249. 

when  may  be  required  to  file  security  for  costs,  3268-3270. 

la  condemnation  proceedings.  3363. 

'NFORMSBr-common,  action  by,  for  penalty  or  fcrfeitnre,  18M-1898. 

INHBRITANCB— definitioa  of,  as  used  in  chapter  on  enrrogate^s  oonrts,  2514. 

tNJUNCTION— caees  where  an,  may  be  granted  ;  service  of  an  Injnnctioa  order, 
602-610. 
eecnrity,  611-626. 

vacating  or  modifying  an  injonction  order,  636-634. 
against  suing,  etc.;  effect  of,  on  limitation  of  action,  406. 
lujnnction,  arrest  and  attachment,  granted  together,  719. 
application  to  obtain,  vacate,  etc.,  now  soon  decided,  720. 
time  of,  is  not  a  part  of  ten  years  for  lien  of  judgment,  125&. 
cannot  be  granted  in  controversy  submitted,  1281. 
time  of  is  not  part  of  time  limited  for  issue  of  execution,  1881. 
order  to  restrain  defendant  from  committing  waste,  1881. 
temporary,  in  action  against  corporation,  1787. 
requisites  of,  against  corporations  in  certain  cases,  1809. 
issued  in  Judgment  creditor's  action  to  compel  diseevery,  1878. 
in  action  agamst  Joint  debtor,  not  served.  1940. 
people,  public  officer,  etc.,  net  required  to  give  8»ctr?ttyf  li99* 
when  granted  to  stay  snmi&ary  proceedings,  2266 
in  supplementary  proceedings,  restraining  transfer,  2«S1. 
■nrroeate  may  eojoin  eze^r^tofr,  etc.  2481. 
certam  inroViSiGds  aot  a^^icable  to  N.  T.  marine  court,  SIM. 
amount  of  ccets  for  p'.ocuring  order  of,  8261. 
applicatk>n  of  certain  provisions  concerning,  8847. 

^NJURT— arrest  for,  549. 

woman  arrested  for  wilful.  558. 

to  Tersim  m  property,  action  for,  before  justice  of  the  peace,  2862. 
i<2.;  when  nay  be  brought  in  district  court  of  New  York,  8216. 
id.:  when  brought  in  justices*  courts  of  Albany  and  Troy,  8228. 
deuiition  of  "personal  injury  **  and  '*  injury  to  proper^, '^\ 8843. 

fN^fKEBPEB— Justice  of  the  peace  who  is,  lias  no  jurisdiction,'  ezeept,  ete.  2H6.  ., 
as  to  foreclosure  of  lien  of,  upon  chattel.    (See  Chattio..) 

^QUIBY,  WMT  OP— (See  Wiht.) 

CNQUISmON— (See  Shbbov's  Jubt.) 

appointment  of  committee  for  lunatic,  etc.    (See  CknmiTTBB.) 
wnt  of  assessment  of  damages.    (See  Assbssmbkt  of  Da]ia«bs.) 

BflSOLVENCY^nring  lease,  is  ground  for  summary  proceedings,  8261. 

■^SOLVENT  DBBTOB,  DISCHABQB  OF,  FROM  HIS  DSBTS— who  may  lye 

discharged,  2149. 
to  what  A>urt  ai)plication  to  be  made,  2150. 
contents  of  petition  for  such  discharge,  2151. 
consents  of  creditors  to  be  annexed,  2152-2157. 
consenting  creditor  must  relinquish  security,  8158. 

S malty,  if  creditor  swears  falsely,  2159. 
ndavit  of  consenting  creditor,  2160. 
tieii  non-resident  creditor  to  annex  account,  ete.  JIM. 
schedule  of  petitioner  to  be  annexed  to  petition,  8168. 
affidavit  to  be  annexed  thereto.  2168. 
M^er  to  show  cause  thereon,  2164. 

EuPlicatlon  and  service  of  such  order,  2165. 
earing  on  order  to  show  cause,  2166. 
pnttlDg  cause  on  calendar,  where  opposition  to  discharge,  8107. 
opposmg  creditor  may  file  specifications  and  demand  jury  trial,  8168. 
la.;  to  file  proofs  if  not  named  in  schednle,  2169. 
proceedings  if  Jury  no  not  agree.  2170. 
when  reaped  to  prodncQ  his  non-residemt  wtta,  mV. 
^saiaamm  wfiaM^mt,  8178. 
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IN80LYBNT  DEBTOR.  DISCHAROB  OF,  FBOM  HIS  DBBTS— <mK<»M& 
when  cann'bt  be  discnarged,  2173. 
when  asBignment  to  be  directed,  3174 
•Mignment,  contents ;  to  whom  made,  217S. 
dMignatioii  of  trasteee,  2176. 
effect  of  each  assignment,  2177. 
when  discharge  to  be  granted,  2178. 

proceedings  where  trustee  refoset  to  give  certiflcate,  2179,  SIW. 
discharge  of,  to  be  recorded,  2181. 
discharge  of,  2182-2186. 
invalidity  may  be  proved  on  motion  to  ▼neate  order  of  arrest,  8187. 
debtor  who  neglects  to  apply  for,  is  barred,  2217. 
debtor  discharged  may  be  required  to  file  security,  3269. 

INSOLVENT  DEBTOR,  EXEMPTION,   ETC.,  OP,  FROM  ARREST  OB  MMBi 
ONMENT— who  may  be  exempted  or  discharged,  and  by  wliat  coart,  iiA 
contents  of  petition,  2lBd. 
schedule  to  be  annexed  to  petition,  2190. 
affidavit  to  accompany  schedule,  2191. 
order  to  show  cause,  2192. 
hearing ;  opposition ;  trial,  etc.  2198. 

order  directing  assignment ;  assignment  pursuant  thereto,  21M. 
when  dieciiaige  to  be  granted ;  effect  thereof,  2195. 
discharge  to  be  recorded,  etc.  2196. 
petitioner  to  be  released  from  imprisonment,  2197. 
debts  not  affected  by  the  discharge,  2198. 
discharge  when  void,  2199. 
debtor  exempted  from  arrest  may  be  required  to  file  security  for  costly  8Ml 

CNSPECTION-H>f  books  and  papers,  808-809. 

INTEREST— Judgment  to  bear,  1211. 

to  be  computed  and  inserted  in  judgment,  1285. 

interlocutory  judgment,  1201. 
INTERLOCUTORY— costs.    (See  OoiTS.) 

Judgment  must  be  rendered  on  demurrer,  lOSL 

INTBRPLEADSB,  820. 

INTKRPRETER^for  poHce  court  ana  justices'  courts  of  Brooklyn ;  salaiy.IlM 
for  justices*  courts  of  fourth  and  filth  dil^tri£t8  of  Brooklyn,  3123. 
id.;  for  sixth  district  of  Brooklyn :  salary,  3123. 
id. ;  additional,  how  appointed ;  salary,  3124. 

INTERROGATOBIBS— f or  examination  of  witness  on  commission,  889-811. 
in  contempt,  2280. 
in  justices'  court,  2981. 
cobts  lot  drawing,  3251. 

INTESTATE— definition  of,  as  used  sorrogate^s  courts,  2514. 

INYENTORT— when  may  be  contradicted,  in  action  against  execotor,  18811 1^ 
executor  not  chargeable  with  debt  stated  in,  unless,  etc.  1838. 
proceedings  to  compel  executor,  etc.,  to  make  and  file,  2716. 

and  account  of  general  guardian  to  be  filed  yeasly,  2842. 
affidavit  to  be  annexed  thereto,  2843. 
must  be  annually  examined  by  surrogate,  2844. 

when  such  account,  etc.,  not  filed^  or  defective,  2845.        

may  be  required  of  guardian  appomted ;  proceedings,  etc  98Kk 

IRREGULARITY.    (SeeDsFBOT.)  * 

ISSUE— of  marriage  when  former  husband  or  wife  living,  1745. 
of  marriage  dissolved  on  ground  of  idiocy  or  lunacy,  1749. 
custody  of,  of  marriage  annulled  on  ground  of  fraud,  ete.  1T51. 
legitimacy  of,  in  matrimonial  actions,  1759, 1700. 
support  of,  pending  such  action,  1759. 
support,  etc.,  of,  in  action  for  Reparation.  1766. 
in  action  for  divorce  or  separation,  custody  of,  1771,  1773. 
id.;  judgment  or  order  enforced  by  punishment,  as  for  contempt,  1778. 
born  after  will* may  bring  action  to  recover  his  share  of  property,  1H68. 

I88UE  OF  FAOT— provisions  defining  and  regulating,  964-0». 
on  what  pleadings  arise,  500-517,  1W3. 
decision  of  court,  or  tcpon  ol  x«t«t«t  ou^  VKtSi. 
drart  ipay  order  M^owicia,  %xa.  \7W^. 
iidiRfineni  on,  19»l>-l»l. 


riUUJi    OW.WACr^wnOmud. 

t.rAble  bT  lary  in  acti«B  for  purtitioii,  1544. 
k«w  settlea  and  tried,  in  action  to  annul  marriage,  1758w 
coats  when  isene  of  law  and  of  fact  are  Joined,  3"^  SSttb 
eoata  when  seyeral  iseaes  of  fact  joined,  8234. 

BBSUE  OF  LAW— proviaiona  Reining  and  r^golatinff,  M4-97t. 
tried  at  term  held  by  one  judge  only,  eiSept,  etc.  976. 
order  on  calendar,  979. 
preference  of,  over  iaaaes  of  fact,  979. 
m  what  county  tried,  989, 990. 
dedaion  of  conr^  or  refeiee,  1021. 
ooart  may  order  severance,  etc.  1220. 
Jadgment  on,  1221-1828. 

fluM.  Jndgment  after  interlocutory  Judgment  on,  1222,  1228. 
eosta  when  israe  of  fact  and  law  are  joiued,  8282.  8288: 

KesUBS— feisned,  abolished  ;  order  for  trial,  823. 

presented  by  the  pleadings,  arise  when  ;  kinds  of,  968. 
.    when  need  not  be  tried.  975. 
calendar,  978. 
how  brought  to  trial,  960. 

to  bo  prepared  and  settled,  on  trial  for  divorce,  1757. 
to  be  settled,  when  court  directs,  before  trial  of  of^position  to  insolTent^a  dia 

chaige  from  debts,  2168. 
bow  U>  be  settled,  for  trial  on  opposition  to  insolvent's  petition  for  exemption 

etc,  for  imprisonment,  2193. 

J. 

i9AI]j-«iutody  of  dvil  prisoners  in.    (See  Pbuokeb.) 

arreatlnff,  conveying  to  Jail,  and  committing  a  prisoner,  110-119. 

Jails,  Jau  discipline,  and  regulations  concerning  care  of  priuoners,  120-lM. 

temporary  jails,  ana  temporary  removal  of  prisoners,  186-144. 

SAIL  UBERTIES-escapes,  145-159. 

action  upon,  and  assignment  of  undertaking  for  liberties,  160-171. 
person  admitted  to,  deemed  imprisoned,  2188,  2200. 
judgment  debtor  ivpnsoned  on  execution,  etc,  not  entitled  to.  8082. 
<ftfendant  imprisoned  in  favor  of  woman  for  services,  not  entitled  to, 

JAILBBr-duty  of,  when  debtor  imprisoned  on  execution,  3032. 
most  discharge  prisoner  when,  8084. 
penalty  upon,  for  not  disclia^ng  such  prisoner;  3085. 

JOINDXft-or  parties,  446^468. 
ot  cause  of  action,  484. 
of  defences.  601. 

of  defendants  in  action  by  creditor  against  heirs,  etc.  1838,  1889,  1846. 
Improper,  of  party,  in  actions  against  persons  engaged  in  transportation,  104.5 
of  action.    (See  Causb  of  Action.) 
of  grievances  in  alternative  mandamus,  2076. 
as  to  Joinder  of  parties.    (See  Pabtt.) 

JOUirr-DBBTOBS— jurisdiction  of  superior  city  courts,  265. 
consolidation  of  actions  against,  819. 
confession  of  judgment,  bv,  1278. 
Jndgment  against,  when  all  not  served,  1982. 
effect  of  sncn  judgment,  1988. 
execution  thereon ;  indorsement,  1984. 
execution  against  person  and  property  of,  how  enforced,  1166. 
snch  Judgment,  how  docketed ;  effect  of  docketing,  1936. 
action  to  cliarge  defendants  not  summoned  ;  complaint,  1967.    198fi. 
answer  in  such  action  ;  defences  and  counterclaims,  1989. 

J»roviBional  remedies  in  such  action,  1940. 
adgment  and  execution  in  such  action,  1941. 
may  compound  separately  with  creditor,  1942. 
mode  of  compounaing ;  ejQEect^  of  release,  1942. 
satisfaction  of  Judgment  thereby,  1943. 
rights  of,  not  released,  not  affected  by  composition,  1944. 
action  against,  engaged  in  transporting  passengers  or  property,  1941k 
when  partner  not  sued  remains  liable,  1946. 
continuance  of  business,  during  partnership  accounting,  etc.  1947. 
effect  of  consent  to  insolvent's  discharge,  where  poUuonwt  Va.  ^^. 
corUtin  prorisioBB  Sbncsmiofr,  Apply  only  after  July  \,\V)(^,1MR. 
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for  illegally  PB-lmnrLBOolag  prisooer.  aOl. 
prleoDur  nbuot  1o  be  removed  ;  proceedtngB,  ao&l.  enB7. 
wbac.  may  lake  ball,  pending  appeal  \n  habeas  corpus,  etc.  'MHO.  UOU 
aaUiarily  of,  by  comman  Un.  to  gram  habeas,  bow  eiercised.  SKU. 
— *-ll  may  euterUlD  sDpplementary  pioceeding?,  3134.  MSB. 
oiBonof  "Joage,"  OT«. 
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appeal  lo  court  of  appeate,  from,  ISO.  ISl. 

rerlflw  ot  interlocotory,  by  coan  of  appeals,  ISO,  IBI, 

eonnlj  cm«  JnriBdiction  ofaellm  on.  ftio, 

nmitailon 

application  roc  on  deraoii.  419. 
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roll,  memorandum  of  tender  and  acceptance  to  be  anaezed  to,  ^Bi. 
against  defendaDt.  offer  to  aJIow,  788. 
on  offer  by  plaintiff,  789. 
,     tsatrj  of,  m  case  of  death  after  Ycrdict.  etc.  763. 

cannot  be  entered  against  party  who  dies  before  verdict,  etc.  765. 

Application  for,  cannot  be  withdrawn  without  permissiou,  777. 

snosequent  application  to  another  jndge,  after  refusal  of,  forbidden,  977. 

of  Canadian  courts  when  presumptive  evidence  only,  055 

to  be  entered  in  conformity  to  general  verdict,  11^. 

aiBrmed  on  appeal,  how  enforced,  etc.  1819. 

mode  of  cancelling  or  correcting  docket  of,  reversed  on  appeal,  1821. 

sale  under,  etc.  1884. 

equi^  of  redemption  cannot  be  sold  upon  execution  on  mortgage,  1488. 

original,  how  used  to  enforce  contribution  after  sale  on  execution,  1484. 

exemption  from  arrest,  etc.,  of  person  attending  pursuant  to,  860,  865. 

for  money,  stay  of  proceedings,  on,  by  injunction,  613.  * 

in  ejectment  against  tenant,  to  state  amount  in  arreai,  1507. 

id.;  when  plaintiff  fails  to  apply  for  severance  of  action  against  two  or  outr* 

defendants,  1516. 
id.;  where  plaintiff^  entitled  to  recover  distinct  parcel  only,  1618. 
id.;  where  plaintiff's  title  expires  before  trial,  1520. 
id.;  conclusive  after  trial  of  issue  of  fact,  1524. 
id.;  by  default,  effect  of  ;  new  trial,  etc.  1526.  I 

in  partition  where  plaintiff  is  an  infant,  1534. 
effect  of  final,  upon  parties  to  action  for  partition,  1539. 
interlocutory,  in  partition,  when  title  to  be  ascertained  before,  1545. 
id.;  what  it  must  direct,  1546-1549. 
id.;  may  be  modified,  or  supplemental,  rendered,  directing  sale,  on  coinmla- 

tioner^B  report ;  further  jnrovisions,  1560-1568. 
id.;  directing  sale  must  specify  credit,  1578. 

final,  in  partition,  on  report  of  commissioners  ;  effect,  etc.  1657-1668L 
id.;  after  sale,  must  be  entered  ;  effect  thereof,  etc.  1577-1579. 
id.;  exemplified  copy  of,  maybe  recorded,  1595. 
interlocutory,  for  admeasurement  of  dower,  1607. 
interlocutory,  in  action  for  duwer,  161&-1622. 
inal,  in  actidn  for  dower,  what  to  provide,  1618. 
id.;  may  be  modified  by  court,  1614. 
id.;  after  sale,  what  to  provide,  etc.  1624. 
final,  in  foreclosure,  what  to  contain,  1626. 
id.;  mav  award  payment  of  deficiency  against  defendant,  1627. 
effect  of  conveyance  after  sale  in  foreclosure,  on  final,  163S. 
disposition  of  surplus  arising  upon  sale  on,  of  foreclosure,  1688. 
stay  on  payment  of  amount  duo  after,  in  foreclosure  ;  subsequent  default,  168br 
when  final,  mast  direct  sale  of  part  only  ;  subsequent  default,  etc.  1686. 
in  f oraciosure  may  dieect  sale  of  all  the  property,  1037. 
ftnal.  In  action  for  nuisance,  what  to  provide,  1662. 
for  treble  damages  in  action  for  cnttincc  trees,  etc  1668. 
id.;  in  action  for  forcible  cntrjr  and  detainer,  1669. 
directing  sale  of  real  property  in  certain  actions,  1676. 
id.;  to  be  entered  in  county  where  real  property  is  situated,  1677. 
'     in  action  to  determine  claim  to  real  property,  1640-1649. 

in  action  for  waste,  against  tenant  of  particular  estate,  1655-1668. 

notice  of  demand  of,  for  return  of  chattel  by  defendant,  1725, 1728-  ITSlL 

in  action  lo  foreclose  chattel  lien,  1739,  1740*. 

■iiBnlling  marriage,  not  to  be  rendered  by  default,  etc.  1768. 

id.;  how  far  conclusive,  1754. 

for  sepuation  may  bo  revoked,  1767. 

in  action  for  divorce  must  direct  custody,  etc.,  of  children,  1771 

id.;  may  require  security  for  support,  of  wife  and  children,  1778. 

id.;  when  enforced  by  punishment  for  contempt,  1773. 

regulations  respecting,  by  default  in  matrimonial  actions,  1774. 

in  action  against  corporation  on  note,  etc.,  may  be  taken,  1778. 

In  action  to  dissolve,  etc.,  corporution,  1793-1795. 

in  action  to  annul  corporation  ;  appointment  of  receiver,  1801. 

roll  in  such  action  to  t>e  filed  and  notice  of  judgment  published,  VdOL 

Against  executor,  etc.,  enforceable  only  when  in  representative  capacity    1814 

in  soch  action,  when  personal   and  representative   c&usea   ot   %j(:b\JkSttu.  v^Nam^ 

1815. 
in  Buch  action"  to  be  separately  docketed,  etc.  181^. 
#0  mtm^n  MguJnet  tfxecotors,  when  one  only  wpv^^'^^^  W^*^* 


reiKlMKNT— am  (Inued. 


nst  dcdtidiuiU  Joint 
Dn  to  cburge  defeodi 
I.  1u  Bctton  for  omiTplnE  offlco,  etc,  IBM, 


iiotlce  to  bo'piibllBliBd,  in  iction  to  recover  prupertr  eeelieateil  urtorlBlli 

197S.  issa. 
foi  coils  miLj  be  taken  Bgslnet  Uic  people.  IS8S, 
fliiKl  ordet  on  m&DdnmuB  to  be  deeniud  a,  3032. 

of  hoBrd  or  offlter  ioclnded  In  term  "  dotertnluallon.""  In  certlot»ti,  ai*l. 
cllect  of,  dlnctlDg  couTeyuice  by  guardian,  or  commitlse  of  iDtUt  Or  laM 

In  action  to  campet  fune,  £347. 
on  award  after  aubmiBelon  of  canlrDven?.  2in&,  SSSO. 
decree  of  ■orrogate'a  court  docketed,  bm  same  effect  an  a,  3SSI. 
what  ttie  word  '^  JDdRmenl "  rafen  to,  aa  Died  In  tlila  act.  3MS, 
applloation  ofprmlBleDH  coDcotriLu^.  :-E^^7. 

JCDGHSNT  OF  JU!<TIC£S  OF  THE  FBACB— IndgineiiC  of  nOD-nlt,  ami. 
JDdKment  upon  VBidict,  etc.  3014. 
«hcn  jndgmeDl  to  be  rendered,  S0I6. 
JBdgmeDtngainBt  joint  debtow,  8030.8081. 
viheD  actlou  on,  mitj  be  broogbt  before  jnetlce,  esiUi. 
„»  „«,  .„.,  ™..  h ..A  „_  ,..1 —  (,,  piaintjff  lo  sppeu  after  noUvtf 


I 


deCcoduit'a  srteet,  aSOS. 
iu  justice's  oanrt,  nbea  defeDdsal  not  perttonnlly  aeroed,  3911. 
Ooal  Judgmeiit  la  action  for  ctaattol,  WSl. 
on  coDDLercIalm  In  loftice'e  court,  £649. 
InlDetlce'e  coert  wLen  scconnta  eicued  {400,  a^. 
JDsCice'e  mlnnteuf  flue  ImpoMdon  defnoltiug  witone  deemed  a, 
un  tttsl  before  jUBUoa  of  tbe  peace.  Wes. 
of  jBf-        -  ■  - - 


™^" 


ting  in  pro 


bow  taken  In      BioOklyn  vrhes  complaint  een'ed  with 
1,  aui. 


additional  c'oBti  InlnHka's  court  of  Brooklvu 
eertiScaie  of,  In  docket-book  dcponlred,  3I4B. 


JUDUHBNT  CBBDITOR— Mtlun  I,},  to  compel  dlrcoveiy,  nben  maj  b*  h 

to  what  coont;  eiecnIJOD  mosl  bave  IwDBd  before  mch  action,  UBt, 

what  property  maj  be  reacbiid  In  encb  aciloD,  1ST3. 

InterEBt  of  defeDdanl  In  land  coouact  ma;  be  reacbed,  1874. 

■ueh  IntereBLbon  applied.  MM. 

tcniporsrj  injunction  ma;  litBoe  In  eucb  aoUaii.  IGTB. 

lAcelver  may  beappolDtsd  tneucll  scHon,  IS7T. 

kow  dJBCoveiy  maj-  be  comuelled,  liffH. 

application  of  fori^Dliig  protisioua  ;  wbat  property  not  i 

ae&nlUon  of  "Judgment  creditor  "  aud  "judglnent  era 

aciion  by.  to  chargi.-  defendanle  Jolully  indeliicd,    aot 

(IIDOUBNT  DUBTOK— impritnnvd  or 

la  wbat  court  •,p\A>ciiX>iu  io  be  m&d 

wbeu  petlliau  ma,;  be  ^iewiiu&,%i 

contenlB  of  peUUon  ;  i.»-t,eaB\e, 'Ut 
■mduvitot  mtUiuatT. 'aM. 
■Sh*r  111  r.rea«ot».  *»» 


liv  INDtex.  [Htfereftccs  are 

JUDGMENT  DEBTOR— continued. 

icL ;  when  service  cannot  be  made,  2S06. 
id. ;  when  State  is  a  creditor,  2207. 
proceedinf^  on  presentation  of  petition,  2306. 
adjournment  of  hearing  thereupon,  2209. 
proceedings  on  adjourned  day,  2210. 
as^gnment  to  trustee;  effect  thereof,  2211. 
discharge  in  such  proceedings,  when  to  be  granted,  2213. 
property  of  such  dfebtor  still  liable,  2213. 
when  creditor  may  issue  new  execution  against  person,  2214. 
powers  and  duties  of  trustees  in  these  proceedings,  2215. 
when  creditor  may  notify,  to  apply  for  his  discharge,  2216. 
effect  of  failure  of,  to  so  apply,  22l7. 

debtors  to  United  States  and  this  State  not  to  be  dischai^ed,  2218. 
when  discharged  in  municipal  court  of  Buffalo,  3033. 
(See,  also,  Insolvent  Debtor.) 

JUDOMENT-BOLL— when  copy  of  part  used  for  original,  456. 
admission  of  counterclaim,  512. 
memorandum  of  tender  and  acceptance,  734. 
orders  of  substitution  to  he  annexed,  766. 
exception  after  trial,  to  be  inserted,  994. 
bow  indorsed,  in  case  of  judgment  after  death,  1210. 
to  be  filed;  of  what  it  consists;  how  prepared  and  indorsed,  1237-1239. 
on  confession,  1276. 

on  affirmance,  upon  appeal  to  general  term,  1354. 
in  action  for  chattel,  replevin  papers  to  form  a  part  of,  1717. 
in  action  to  annul  corporation,  must  be  filed,  etc.,  1803. 
co^  of,  in  action  to  vacate  letter-patent  must  be  filed,  etc.,  1959. 
what  papers  constitute,  in  mandamusproceeding,  2082. 
on  award  in  arbitration  proceedings,  2379. 
on  appeal  from  judgment  of  justice  of  the  peace,  3061. 

JUDICIAL  SETTLEMENT  OF  ACCX)UNT-definition  of,  2514. 
(See  Account.) 

JUBISDI(3TI0N— and  powers  of  courts  preserved,  4. 
exercised  on  Sunday,  when,  6. 
when  and  how  acquired  ana  divested,  416. 
in  action  for  chattel  when  replevin  precedes  summons,  1693w 
of  court,  in  action  to  foreclose  lien  upon  a  chattel,  1737. 
in  action  for  divorce,  1756. 
in  action  for  separation,  1763. 

of  courts  for  appointment  of  committee  of  lunatic,  etc.,  2320. 
duty  of  court  exercising  such  jurisdiction,  2321. 

JUMSDICJTION  OF  SURROGATE'S  COURT— general,  2472. 
such  Jurisdiction  to  be  presumed,  2473. 
not  lost  by  defect  in  record,  2474. 
effect  of  exercise  of,  by  surrogate's  court,  2475. 
exclusive  jurisdiction  of  such  court,  2476. 
when  two  or  more  surrogates  have  concurrent,  2477. 
of  surrogate's  court  on  application  for  probate  of  heirship,  2654. 

JUBISDICTION  OF  JUSTICE  OF  THE  PEACE— must  be  specially  conferred 
by  law,  2861. 
general  civil,  2862. 

no  jurisdiction  in  certain  cases,  2863. 
conieBsion  of  judgment,  2864. 

actions  by  and  against  officers,  etc. ;  and  by  executors,  etc.,  2865. 
tavern  keepers  discj^ualified,  2866. 
members  of  the  legislature  not  compelled  to  act,  2867. 
justices  to  hold  courts;  general  powers,  2868. 
in  what  town  action  must  be  brought,  S^9. 
not  affected  by  discharge  of  defendant  from  arrest,  2902. 
when  not  affected  by  vacating  warrant  of  at^hment,  2917. 
'  of  justice  of  the  peace  in  Brooklyn,  3117.       • 

JUBISDICTION  OF  CERTAIN  COURTS  OF  CITIES-of  mayor's  court  of 
Hudson,  and  recorders'  courts  of  Utica  and  of  Oswego,  3196. 

of  judges  of  those  courts,  in  certain  cases,  not  affected,  §202. 

of  dty  court  of  Yonkers  in  civil  action,  3203,  3204. 

of  such  court  in  specialproceedings,  etc.,  not  affected.  3206. 

district  courts  of  New  York  and  justices'  courts  of  Albany  and  Troy^  Q,tS.«ic:^> 
of  this  act  upon,  8214. 

of  district  coarta  of  New  York  in  civil  actions,  9215. 


JURtSllICnON  OP  CERTAIN  COURTS  OF  CITtE&-iw»(l 
of  JUHtliwB'  courts  at  AlbaDV  and  troy  m  oiTil  aciliaiu,  Ki 

W.;  uponJudBDiiint.byooHteBidon.  3a<. 


jnBORS— miaoondiicC  punish«l.  14. 
bov  drawn  and  nol&ed,  34,  3S7. 
bov  procurea,  etc.,  on  caimmiaaii 


JUBY— mar  be  dlBcharged  on  Sunday,  B. 

provided  tor  and  reeuUtPd  In  dtfl«tl,  1063-llW. 

w lien  oonrt  nw  direct  liew  ot  property  by.  In  acUon  tor  irastB.  )i 

bow  [Hixiurad  on  eiecutltm  ot  writ  oC  an  ■■^meol,  or  dasueas.  310 

audi,  must  nudia  Iqiiuialcion,  am. 

Buob,  may  be  diechorswl,  if  oannot  aeree,  and  n?w  Jury  pniponed, 

for  trial  heTore  eommiBslon.  on  applieof  ion  (or  canunltlaa  of  IIui 
bow  praoured ;  procsedineE  tbereupoa.  SmSB,  3333. 

deflnitioD  of  tatm  -  Irial  jury^'  S348. 

hnw  selBL'ted  ofler  Slas  3i,  1877,  3300. 

Uialby.    <S«eTRiAL.J 
JURY  TEIAL- cont.lnoed  beyond  term,  45. 

.lUSTlCE— Is  included  in  the  word  "judge"  as  used  In  UierevlsIoD,  S& 
JUSTICE  OF  THE  PEACE— coiirlB  of,  not  of  record,  1. 


]!£  OF  THE  PJKACK— cofirmuea. 

8  before  ;  feed  of.    (See  Costs  ;  Pbes.; 

on  or  special  proceeding  nlatiug  to  strays.    (See  bTRATS.) 

visions  relAting  to,  in  Brooldjn.    (See  Bbooxlyn,  Jdstiob  or  thv  Pbaos.) 

;SS'  OOUBT— of  Albany,  a  court  of  record,  2. 
^7,  not  of  record,  3. 

IBS'  COUBTS  OF  ALBANY  AND  TBOT.    (See  Albutt,  Justiobi'  Cmuwt 
OF ;  Tbot,  JvBTsama*  Goubt  of.) 

ICATION— of  eareilM  in  ondertaking,  812. 

•ail,  660. 

(See  Bail  ;  Uvdbbtakivo.) 

OOXnrrT— none  bat  attorneys  to  practice,  88,  64. 

rpreter,  94. 

•t  attendants  in,  96, 06. 

x>rt  of  dvil  prisoners,  111. 

nbysicians,  196. 

liberties,  145. 

cmphers,  264, 266. 

is  to  tfttend  city  coart,  811. 

SUMS  of  city  conrt^  312. 

ographer  for  couniy  court,  sessions,  and  surrogate's  court,  iOli,  SMk 

ce  of  trial,  service  of,  077. 

jurors,  1064,  1062, 1078. 

flnes,  1156. 

fcto  docket  transcript  of  flnes,  1156. 
s  of  such  flnes  discnarged,  1157 
■^K  jiiry  in*  1063,  etc. 

Ographer  for  surrogate's  court  in  Kings  county,  2512. 
licatlon  of  citation,  etc.,  in  suirogate's  court  of,  2686. 
JTOgate  disqualified,  who  to  act,  2484, 2485. 
n  surrogate  disabled,  2492. 
itional  powers  of  clerk  of,  2510. 
ic  administrator  of,  2669. 
istlce's  court,  when  issue  joined,  2934. 
rment  on  appeal,  3063. 
ieedings  before  justice,  3065. 
^  from  justice^s  court,  in,  3068. 

codings  in  courts  acting  as  surroj^ate's  court,  rt^gulated,  241>«> 
Bfer  of  such  proceedingb  to  surrogate's  court,  2491. 
Ication  of  provisions  'concerning  trial  jurors  in,  3347. 
ographer's  fees,  3311. 

^OOU^admitting  graduates  of,  58. 

OBD  AND  TBNANT— for  proceedings  to  recover  poesossion  of  real  proj» 
srty.    (See  Summabt  Pbocbbdinos,  etc.) 

>FFICB.    (See  Commissionbbs  of  the  Land  Office.) 

-mortgagee  of,  may  obtain  possession  in  ejectment ;  how,  1508. 

remises  when  canceled  by  warrant  in  summary  proceedings,  2253. 

lord  may,  nevertheless,  recover  back  rent,  etc.  2253. 

nption  by  lessee,  after  warrant,  In  such  cases,  225(>-2259. 

t  of,  in  proceedings  for  lease,  etc.,  of  real  estate  of  infant,  etc.  28S, 

>orary  administrator  may  be  authorized  to,  2675. 

^al  property  of  decedent  for  payment  of  debts,  2760.       •' 

1  in  such  proceedings,  to  be  in  name  of  the  county  treasurer,  2800. 

al  estate  of  infant,  lunatic,  etc.    (See  Cohjottisb  ;  Infant.)  t 

tOLD  PROPERTY— sale,  redemption,  etc.,  on  execution.  1430. 

OF  COURT— to  bring  action  to  annul  corporation,  1798,  1799. 
be  ol)tained  to  bring  action  on  sherifi^s  bond,  1880 
as  to  bond  of  other  officer,  1886-1890. 
ired  for  compromise  of  action  for  penalty  by  common  informer,  1W4. 

iaS— action  by,  against  executor,  when  may  be  commenced,  1819. 

by  infant ;  guardian's  bond,  etc.  1820. 

ity  required  from,  before  execution  granted  against  executor,  1887. 

n  by  creditor  of  decedent  against.    (See  Creditor.) 

n  ^jpdD8t,  by  child  bom  after  will,  etc.,  who  is  entiUed  to  ft\i«LT«^  \?RJi. 

lU  jarisdwtioD  of  earrggate's  court  ay  to  legacies,  24?^. 

fions  concerning  Jurisaiction  of  si^ch  court,  247^24«i. 

etftion  earrogate'B  court  to  compel  payment  o?  legacy,   ^2f»^. 

vngajbea/ing  and  decree  thereon,  2722,  272^. 

iff  ^*Jf^  P^J^'^  P^id  into  State  treasury  ;  claims  t\icTe\»,  «l«l . 

^^tnniHL^^  ^^^^  ^  county  treasurer,  274*.  ^,  ,,,,-^ 

7^  tn  /.^mm*!  na^m^qt,  ctc.,  by  testamentary  touat^  •«A4^^ffififr 
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UBTmS-FATENT- 
wbeu.  1BB7. 
■ncli  BcUoi 


*.«U&die>u.]  INDEX. 

UrmtRS  OF  ADMrslSTHA.T!ON-j[aner«l 


ptiotia  UDODf  diflereot,  £« 
Ume,  bow  reckoned  upon  bu 
wiUi  wUl  mnnsied,  Mti-llS&. 

iBtomOaaot  Leiiera.    iSseEiroaj 

•ncUlu7,  apon  forslgD  giSDi  ur  ailmiDiel 


id.t  wbvii  tbej  mny  be  diiecWd 
id.;  eeoeral  poweK  and  doiied, 
LBTTERS  OF  GUiKDIANBHIP— niqnisitee 
eOecfoi  eacb  Jelteis,  -JOIl. 
prlorlt;  smoog  different.  2593. 
•■ —  *-—r  MCkoned  upon 

I  niipilcaiiun , 

,  .KiiDLcd  by  wiJI  cc  deed,  3831. 
tor  reincaUoQ  of.    (9ee  KEVOOinoB.) 


•agbl  bf  HlarnQ^ 

BcUon  triable  by  Juri,  1D38. 

— „  of  jadgment-toll  W  he  filed  In  tecreUTy  of  Smle'i  oB 

tnmscript  Vt  be  mul  to  ooautj  clerk,  etc.  19B0. 
LBTTBH3  EOGATOET— bow  sad  wbon  iesued,  olc  913. 
LBVeSBS    TBBTAJCBNTART— eeneriil    joriBdiclioii    of    mirrogmc's  eona  " 

Droviiioce  concemlne  iurisdlelion  of  uncb  cnarL  3473-3483. 

la  Bcurelary  of  SOW.  W* 


m  far  eupcDded  by  appeal,  £31: 
;..  not  nMved  by  appaai,  iSe&. 
I  bo  sign^  sealed.  aUS.  »W 

s,  asei. 


e£cl  of  each'  U 

priority  amoD^  omereni,  -'Sjve. 

when  may  be  issDed.  liU3U. 

objeetione  lo  isaae  of ;  bow  stated ;  hearing  thorenpon,  iSg 

bond  upon  ieenlns  uf,  wbeD  teqnired.  S6SS. 

whan  tetractioB  ■?  rencncial.oQ  is  made  by  eieentor.  asSS. 

Issue  of,  to  penuD  etiecltd  under  mild  power,  ^140,  3(41. 

anoiilarj  letters  upon  foreign  pro  bale,  S8B6. 


Id,; 


:hluU 


■agmitei,  SWl. 


> 


LEVY— of 


dic&cted  10  pa;,  etc.,  wltbonl  ti 
of  temporary  adnilnbsinitian,  wbea   granted.    (3oe    AonDiin 
(Si^e  KiTOOiTiOH.) 


acDmetit,  a4*-M9. 


OD  property  pledged,  bow 


fter  expiration  of  ten  feaia,  iSSi. 
id  before.  140Q. 
rai  aiacotionji,  elc.  H06-1«S. 
er§onaJ  propatty  liefoiB,  nut  iUbCWiI 

,  eio.  I41B.    ' 

.(■ediogsto  nlease  from,  I4U-UIT. 


Iviii  INDEX.  {RrferettcM  mr% 

lASBlj— continued. 

jastice  of  the  p«aC8  has  no  jnripdictlon  in  nction  for,  2808. 

action  for,  c&nnot  be  maintninod  in  cliE>tricr.  court  of  New  York,  831B. 

id.:  id.;  in  jaBtices*  courts  of  Albany  and  Troy,  332:1 

is  iociaded  in  term  *'  personal  injury ''  in  tho  new  revisien,  884S. 

LEBJfiKTlES— (See  Jail.)  i 

LIBEBTIES  OF  JAIL— (See  Jail  Libertibs.) 

LIEN— N.  Y.  marine  oonrt  jurisdiction  of  meckaalfi*t  lies,  815. 


of  Jury  fines,  1117, 1156. 


idgment.   (See  Judument.) 
of  execution.    (See  Lett.) 
<m  property  in  action  for  partition,  holder  of,  made  defendant,  1539,  1540. 
effect  of  judgment  in  partition  upon,  1540. 
reference,  in  i)artition.  before  sale,  to  ascertain,  1561,  15C2. 
interlocutory  judgment,  in  partition,  mu8t  direct  money  to  be  paid  into  conrt 

to  satisfy,  1563. 
opon  property  sold,  in  partition,  when  barred  by  final  judficment,  157ft. 
id.;  how|iaid,  1580. 

junior,  to  dower  interest,  where  property  is  set  oflf  in  action  for  dowor.  1015. 
must  be  ascertained  before  judgment  for  sale,  in  dower,  1<;21. 
judgment  in  action  for  dower  may  direct  sale  ;  payment  of.  1622. 
effect  of  filing  notice  of  pendency  of  nction  upon.  1671. 
taxes,  etc.,  to  oe  paid  from  proceeds  of  sale  of  real  property,  etc.  167'j 
mnst  be  stated  at  time  of  gale  of  real  property  under  iudgmcnt,  lt)78. 
judgment  against  executor  not  a,  upon  real  estate,  unless,  etc.  1823. 
id.;  in  creditor's  action  against  heir,  etc.,  when  not  a,  on  laud  aliened.  1858. 
consenting  creditor  to  discharge  of  insolvent  must  relinquij-h,  2158. 
holder  of  when  barred  by  sale  in  foreclosure  by  advertisement,  2395. 
foreclosure  of,  upon  a  chattel.     (See  Action  to  Fokeclose  Luon  rrpow  i 

Chattel.) 

LIFE — ^tenant,   discovery  of  death  of.    (See  Disooybbt   of   Death   of  Lifb- 
Tbhakt.) 
estate  for.    (See  Bstats.) 

LIMITATIONS— actions  for  the  recovery  of  real  property,  362-875. 
actions  other  than  for  the  recovery  of  real  property,  376-S97. 
general  provisions,  898-415. 
of  judgment  lien  on  real  property,  1251. 
of  time  for  issuing  of  execution  of  course,  1375. 

within  which  execution  not  to  issue  after  death  of  judgment  dcobor,  1380. 
time  of  stay,  not  part  of  time  limited  for  issuing  of  execution,  1382. 
of  time  for  applying  for  new  trial  in  ejectment,  1525, 1526. 
time  of  disability  not  to  form  a  part  of  such,  1527. 
of  action  for  dower ;  time  of  certain  disabilities  excepted  from,  1596. 
of  action  against  widow  to  determine  claim  for  dower,  1647. 
of  action  against  sheriff,  on  claim  of  third  person  in  action  fiir  chattel.  1710. 
of  time  in  action  by  legatee  against  executor,  1819. 
of  action  by  creditor  against  execntor,  on  claim  rejected,  1822. 
as  to  action  to  enforce  liability  of  heir  or  devisee  for  decedent's  debt,  1844. 
of  action  for  causing  death  by  negligence,  etc.  1902. 

effect  of  action  against  association,  upon,  of  action  against  members,  1928. 
of  action  for  public  moneys  by  the  peQplc,  1973. 
of  time  for  review  b^  writ  of  certiorari,  2125. 
id.;  in  case  of  disability,  2126. 
of  time  for  application  for  discharge  of  judgment  debtor  imprisoned  on  execa 

tion,  2202. 
Off  recovery  against  party  revoking  submission  of  controversy  to  arbltrntior- 

^885. 
of  time  for  instituting  supplementary  proceedings,  2435. 
presentation  of  petition  in  surrogate's  court  is  commencement  of  proceediof t. 

as  regards  statute  of,  2517. 
of  time  for  presenting  petition  for  revocation  of  probate  of  will,  2848. 
effect  of  statute  of,  on  claim  of  execntor,  etc..  against  the  estate,  2731. 
of  time  for  creditor  to  apply  for  disposition  of  real  estate  of  decedent,  2750,  ;J75'i 
defence  upon  such  proceedings  arising  under  statute  of,  2755. 
effect  of  statute  of,  on  claim  of  testamentary  trustee  against  estate,  9111  ? 
of  time  for  issue  of  execution  by  justice  of  the  peace,  S)2i. 
of  action  for  seising  animals,  3107. 

LSIQPDB9— /a  couH-houBe,  82.  SB. 
JufiUlf,  128-190, 
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LONS  ISLAND  Riry  COTIHT-ii  oonrt  or  record,  t. 

LOSS— pnMf  rorjndcraeBtlii  ictEam  to  BtiUUIih  loalai  d»t(OTed  nlll.  IM«. 

letioa  Buaii  lo?t  ucgotmble  papsr,  IS17. 1»8. 

proof  nqniied  ou  pcobsla  of  iMt  ardeth^jcA  nlll,  2Stlt, 

EurTDgiCe  may  sllon  eiecDtac  fur  loss,  etc.,  of  property  siw. 
Burmgate  nu;  allov  teslsraenturr  trueloe  for  ]OEB  of  prOHrCjr,  etc  oai. 
Bamwala  mitf  allDngiurdlaii  for  lou.  etc.,  of  pcnpertjr,  ^SO; 
proofof  jndgnifint  at  JnBlIca  in  can    "■-       -        ■'    ■-■ 
WNATIC— «BiomiIlee  aiaj  appi;  far  anthuritj  In  agree  to  iiutttioa,  IE 


timi.t  of  dIeiLblllty  nut  cuuuied  as  port  of  Itultatloii,  la  action  for  dom 

■atloB  to  annnl  nutrrlags  b;,  1T43.  imfi. 

procKHllnes  (or  flppotnimom  of  committee  of.    (See  CoTtxrtTwa.) 

action  to  compel  coaTCnraiicv  of  real  prapert?  of.  SS46. 

nbo  nay  mainlaln  aacb  actfon,  3346, 

jadziacDl ;  effect  tbereof .  SMT. 

. — !,...,__  . ,.  _._   -  -  - '  —  appny  of.    (See  CmDannii.) 


308  PKOSKCrrriON— jnrtico  of  the  peaea  tau  DO  ]nrtBdli«lDD.  Wl 
n  for.  cannot  be  maintained  in  dialrict  eonrU  of  New  York,  3218. 
IS  tojnatlces'  courts  of  Albany  anil  Troy,  Sias, 

MUtJ— preference  of  caass  on  calendara,  7M. 

(  of  writ ;  bow  alt«niativs  writ  enmted,  aKT, 
L  writ  granted  at  apectal  term.  3PB8. 
It  geneisl  teno,  tnpreine  conrt,  i!MB, 


contenla  ol  alteraatlve,  demurrer  thereto.  Sns. 
funber  rclnm  cannot  be  compelled  ;  demarter  to  retai 

cerlaiD  prOTieiODS  ai  to  pleaillnge  ■pply  lo,  ism.  SK7,  » 
service  of  notice  of  Sling  retnm  and  demurrer,  3)81, 
Babseqaent  proceedinee,  the  Bsmeai  In  action,  sast 
BdbI  order,  when  mast  avanl  prremplory  laandamaB,  DOBS. 
UBUB  of  law  apoo  general  lenn  mandamna  ;  bow  triable,  'XB&. 
coat!  may  bo  awarded,  aoee. 
appeals  In  mandamna  proceedlns,  £1367. 
pcaceedingB  not  atayed  by  appeal,  oncent.  etc.  MS7. 
Wlian  relator  lo  recoter  damagee  In  BBcn  proceadiae".  30i». 
■tay  of  pioeeedlags ;  enlargemeat  of  time.  SSei^ 
Qsemay  be  Impoaedm  certain  caHi,  J^OW, 
MAmiATB— proviaionBrelstinEtn  theeiecnUon  of  clril,  eenemUy.  liU-« 
dlBOliedlnnte,  or  rpentaoce,  a  criminal  contempt,  8, 
ittUea  of  thene..  ae  to  service  and  ciecation  of,  lM-119.  IIB. 
When  certain  tnandatea  not  W  ^e  tatjBited  low  2034, 
penally  for  refuetBg  copy  ol,  oo  "(itat\i-flc'«™\*  imArfA.VM. 
In  ■nnogata'a  conrC,  bow "  '"" — ^"~"  ""'■ 
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MASDATE—etmnnuea. 

id.;  when  directed,  etc.,  to  constable,  must  be  exocatcd  by  him,  3157. 
id. :  ctaeriff  to  act,  when  executiOB  of  mandate  resisted.  3158. 
definition  of,  8343. 
certain  provlBions  conceraiBg,  ofiolj  to  civil  prieonere  only,  3347. 

ICABmi  C0T7BT  OF  THE  CITY  OF  NEW  YORK-a  court  of  record,  %. 
Jarismction,  powers,  and  general  provisions  relating  to,  31  •-339. 
appeal  to  conrt  of  appeals,  in  an  actiqn  commenced  in,  391, 191. 
powers  as  to  transfer  of  money,  etc.,  in  court,  748. 
dii<charge  of  levy  of  execution,  on  appeal  from  judgment,  1311. 
application  of  provisions  concerning  courts  of  record,  limited,  816IL 
certain  provisions  not  applicable  to  the  conrt,  3160. 
time  for  service  of  notices  in,  8161. 
service  of  notice  of  trial ;  note  of  issue,  3162. 
when  court  may  relieve  from  imprisonment,  3163. 
money ;  how  paid  into  the  conrt,  8164. 
Bommons,  3166. 

time  for  service  of  copy  of  pleading,  3166. 
enforcement  of  certain  judgments  for  working  women,  3167. 
time  for  non-acceptance  and  justification  of  bail,  8168. 
proof  necessary  to  obtain  warraut  of  attachment,  3169. 
service  of  summons  without  the  city  or  by  publication,  317D. 
commission  to  take  testimony,  3171. 
conrt  may  refer  question  arising  upon  a  motion,  8172. 
time  for  filing  decision  upon  a  trial  by  the  court :  id.:  when  suflBcientt  3173' 
counterclaims,  3174. 
perishable  proper^  may  be  sold,  3175. 
portion  of  verdict,  etc.,  may  be  remitted,  3176. 
arrest  in  certain  marine  causes  ;  may  regulate  by  rules,  8177 
id.;  contents  of  order  of  arrest,  3178. 
id. ;  proceedings  on  arrest,  3179. 
Id.;  oail  or  deposit  before  return,  3186,  3181. 
id.;  bail  or  depoi^it  after  return,  3182. 
id.;  when  and  how  defendant  to  remain  in  custody,  8188. 
id.;  return  of  summons,  etc.  3184. 
id.;  proceedings  after  return,  3185. 
id.;  trial,  3186. 

id.;  action  may  he  conducted  in  the  ordinary  manner,  8187. 
appeal  to  general  term,  from  a  judgment,  3188. 
ia. ;  from  an  order,  3189. 

time  to  appeal  from  order  ;  proceedings  thereupon,  3190. 
appeal  from  general  term  to  common  pleas  ;  in  what  cases,  3191,  SIWK. 
id.;  within  what  time  ;  where  heard.  3193. 
determination  upon  appeal,  how  enforced  ;  id.,  where  new  trial  has  bcf>n  pro^ 

erly  granted  ;  appeal  to  court  of  appeals,  3194,  3195. 
amount  of  costs  for  procuring  order  of  arrest  in,  3251. 
amocmt  of  costs  on  adjournment  of  action  in,  3255. 
when  non-resident  required  to  file  security  for  costs,  3268,  8889. 
application  of  portions  of  this  act  to  actions  in,  3317. 

iARBlAGS— of  plaintiff,  court  may  order  action  abated,  npou,  761,  762. 
certificate  record,  etc.,  of,  is  presumptive  evidence,  928. 
action  to  annul,  when  maintainable  by  woman  under  14  years,  1742. 
in  wliat  other  cases  may  be  annulled,  1743. 

form  and  requisites  of  action  to  annul,  when  party  under  age,  1744. 
id.;  where  former  husband  or  wife  living,  1745. 
id.;  where  party  was  idiot,  1746. 
id.;  where  party  was  lunatic,  1747. 
action  te  annul,  by  next  friend  of  idiot  or  lunatic,  1748. 
iaane  of  such,  when  entitled  to  succeed,  1749. 
action  to  annul,  on  ground  of  force  or  fraud,  1750. 
coatody,  maintenance,  etc.,  of  issne  of  such  marriage,  1761. 
'  action  to  annul,  on  ground  of  incapacity,  1752. 
certain  prooeedinga  regulated,  in  action  to  annul,  17&8. 
judgment  annulling,  how  far  conclusive,  1754. 
when  next  friend  or  infant,  etc.,  allowed  to  sue,  1766. 
after  divorce  for  adultery,  1761. 

tefulations  respecting  judgment  by  default  in  action  to  aBBUl,  1774 
(See,  also,  Pivorcb  ;  Sbpabatiok  ;  laairx.) 

M^RRTiro  WOMAK-^action  by  and  agaiaat,  hew  hrvuf  ht,  401. 
W)|en  maj  he  witn<*M,  MM^t 


I  HABBIED  WOMAN— eontiiiBeit, 

ivAgaMDt  tor  ot  ae^aM,  bow  enf  aned.  IS 
may  canten  Judcibent  ■■  if  duele.  ]tT3. 


I  OS  householdtvr,  U 


ippaiutincut  ot  general  euardlBJi  Cor  luaot  niuried  iroiiiaa,  3i 
:«uerBl  guardian  of  the  peraoa  of,  not  to  be  appointed,  aSSG 
ISUAi^nianilaUH  oF  14.  Y.  marine  coart  directed  to,  339. 
(  HAVOB— a[citv,exceptbiNewTor1caudKlngs.iDaract.fnaiL 
^  on  peHtioa  for  diKOccrj-  of  pn>pert;  nlUi]i^«7ua 

1  HAYORB  COURT  OF  HUDSON.    ISea  HunsoN,  ItUvoB-a  C» 

HECHAHlC—llen  of.  upon  cluitlel.    (Sw  Acttion  to  Foiaa 

MEMBEE— otui 


r 


Hntarj.etc.ongrcruiHlof.VtBSLWt  I 


atturney.  attorDHy-f^nenl.  e 
rials,  jails,  etc.  125. 
sheriff  aulTerliis  prisoner  for  coDtempt  to  go  M  large,  l(jT. 

refusal  ot  ot&er  to  search  and  certir;,  DDL 

EhyslciaD  eivlna  false  cortlHcate  as  to  juror,  IIW,  llBi. 
rihert.  ele.,  as  U>  jurnra.  liaa. 
receiving  hrtbes  as  to  gurorB,  1188. 
Foncealment  of  olliir  CO  liriUe  IU4. 

wlUful    missions  ot  duty  1  j  comn  tsaioner  of  jutotb,  1100. 
givinit  false  infonaat  on  aa      J  rors  1 180. 


pubtkji 


□moe 


ty  collectal,  l3gulllj-othII°^ 


otn  19  guilty  of.  a 

punisHm         i^     u     ■,  «  1  334S 

MISNOHEE— lu  auluu  auajusi  eorporaiton  when  deemed  waived,  I7TT. 

when  object  on  of  not  available  against  noiucorpocated  assui^HUng,  II 
HIETAKE— oiDiBBlons,  defecte.  and  Irreeularftles  pnnldni  for  iu  ih-titli.  XjA 

OT  omission  In  seal,  teste,  etc.,  not  to  Inralidate  proceos.  M. 

provi^ons  relatjnit  to,  apply  to  prooeedings  In  Biirroeala'a  court.  KM. 
MITIGATIKH  CIECUMSTANCES-may  be  pleaded  and  prored,  S08,  58, » 
MON£Y—non  payment  of.  bow  puDisbable,  14. 

ciirreut.  how  levied  on,  ete.,  1410. 

batik  bills,  bauds,  etc..  how  levied  on.  etc..  I4II.  "JM 

t       deposit  ot.    (See'uEFoarr.)  ^  ^^^H^| 

action  to  compel  dlscovety  and  applicaaon  of.  by  juitgin«rt  CM^^^^^^H 
Jddoiieht  CoEorron.)  ^^^^^^H 

in  ODUrt.    (See  I'athknt  iirro  CouBT.f  ^^^^^H 
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e^Dity  of  redemption  not  to  be  sold  upon  execution,  1438. 

directioii  to  \>e  iudorBed  upon  duch  execution.  143S. 

creditor,  how  and  wheomuy  redeem  real  estate  sola  on  execution,  1'14^1471. 

action  for,  debt  prohibited  during  foreclosure  ;  except,  etc.  1G'<J8-1<)80. 

effect  of,  in  proceedings  to  mortgage  infaut's,  etc..  real  estate,  2358. 

after  filing  of  petition  for  voluntary  dissolution  of  corporation,  is  void.  2430. 

as  to  foreclosure  of.    (See  Foreclosure  of  !MoRTaAGE.) 

of  real  estate  of  infant,  lunatic,  etc.;  proceedings  for.    (See  Committeb  ;  In 

FAHT.) 

RT6AGBB— cannot  maintain  action  of  ejectment,  1498. 

of   lease,  may  obtain  possession  of  property  after  judgment  in  ejectmcut 

how.  1506. 
title  of,  from  heir,  etc.,  when  not  affected  by  sale  of  real  proi>erty  for  payraf;.. 

of  decedent's  debts,  2777. 

riON— motions  and  orders  regulated  in  detail,  767-779. 

appeal  to  court  of  api>eals,  heard  as,  192. 

time  of  notice  of,  780. 

deposition  of  witness  to  be  used  on,  how  taken,  etc.  886. 

Car  change  of  place  of  trial,  966,  960. 

to  set  aside  judgment,  1282-1292. 

f<Mr  leave  to  issue  execution  after  death  of  judgment  debtor,  1381. 

for  payment  of  lien  from  money  in  court,  in  partition,  how  mado,  15&-1. 

order  for  payment  of  liens  in  such  case,  etc.  1565. 

provisions  as  to,  in  actions,  apply  to  proceedings  by  State  writ,  1997. 

lo  set  aside,  etc.,  mandamus,  when  must  be  made,  2075. 

to  quash  or  set  aside  writ  of  prohibition,  2097. 

to  confirm,  vacate,  etc.,  award  of  arbitrators,  when  and  how  made,  2373  -2c^^^. 

costs  of,  how  awarded,  3236. 

for  Judgment  for  not  filing  security  required  for  cost.s,  3277. 

KaCIPAL  COURT  OF  ROCHESTER.    (Sec  Koguestkb,  Municipal  Cou»t  ^ 

THX  CiTT  OF.) 

N. 

HE — ^nnknown  designated  by  fictitious  name,  451. 

RCtion  for  suing  in  another's  ;  id.,  also  a  misdoincnnor,  1900. 

treble,  etc.^  damages  recoverable  in  sucli  action,  VJi)l. 

init  of  certiorari,  ate.,  directed  in  ofiiciHl  or  fictitious,  2024. 

to  what,  certiorari  to  review,  etc.,  umst  b«?  <lirect-ed,  21SS9. 

petition  by  individual  to  change,  2410. 

petition  by  corporation,  2411. 

contents  of  petition,  2412. 

notice  of  presentation  of  petition,  2413. 

order,  8414.  • 

when  change  to  take  effect,  2415. 

lubstitution  of  new  name,  2416. 

reports  by  clerks  to  state  oiflccrs,  2417. 

iefoidant  may  be  designated  by  fictitious,  in  justice's  summons,  88B4. 

ime  AT— abolished.  548. 
urrest  by  order  in  lien  of,  551. 

}LBOT--to  prosecute  action,  821,  822. 

revocation  of  letters  on  ground  of.    (Sec  Rbvooatiok.) 

Hr  TBIAIr— motion  for  on  minntes,  998,  999. 
on  exceptions,  1000. 
mode  of  proceeding  for,  1001-1006. 

in  ejectment,  when  may  be  granted,  after  trial  of  issue  of  fact,  1025. 
id.;  after  judgment  by  default,  etc.  1526. 
id.;  time  of  limitation  on  application  for,  1527.  1528. 
in  Ejectment,  eyidence  on,  1530. 

when  granted  in  action  to  determine  claim  to  real  property,  1M6. 
may  be  granted  by  surrogate,  in  or  out  of  court.  2481. 

(Ml  appeal  from  justice  of  the  peace.    (Sec  Appeal  from  Justiob  op  m 
Pbaob.) 

W  YORK— judge  of  court  of  record  in,  may  continue  proceedings  commeneedl 

before  another  judge  of  saute  court,  26. 
•kangt  of  placa  for  h<nding  ceartt.  48. 
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OATU—cmUinusd. 

of  con8t4iblo  to  take  cluurge  of  Jary  in  lastlce^s  conrt,  8006. 
oiicer  may  ctiarge  fee  paid  for  administering,  etc.  8S91, 806. 

OATHS  AND  AFFIRMATIONS— court  of  record  may  admiBiilir,  7. 
before  whom  taken.  84:2. 
Id.:  taken  in  epecial  cases,  848. 
id.;  without  the  State,  844. 
mode  of  administering  regulated  in  detail,  84&-851. 

OBJECT  OF  ACTION— notice  of,  428. 

OFFER— to  liquidate  damages,  in  action  on  contract,  786. 
effect  of  acceptance  or  refusal,  787. 

of  judgment,  by  defendant,  before  trial,  788.  i 

effect  of  acceptance  or  refusal, 'VdS. 
of  judgment,  by  plaintiff,  on  counterclaim,  789. 
•fleet  of  acceptance  or  refusal,  739. 
by  whom  subscribed,  740. 

id.:  death  of  party  after,  docs  not  stay  judgment,  763. 
of  judgment  before  juBtice  of  the  peace  may  be  made  by  defendant ;  prt><:Mt 

ings  thereupon,  2892. 
of  compromise  before  return  on  appeal  from  joetioe^  jndgaeal  te  liw  tnii 

in  appellate  court,  8070. 
id.;  after  return  ou  such  appeal,  i}09i. 
in  condemnation  proceedings,  3372 

OFFICE— of  justice  of  the  peace  or  constable,  buying  claim  for  proseaitior..  •( 
forfeited,  8138. 
justice  of  the  peace,  neglecting  to  pay  over  collections,  forfeits  oAce,  8ir4 
effei:t  of  this  act  upon,  3354. 
action  against  person  usurping.    (See  Ustthpsb.) 

OFFICBBr— general  provisions,  concerning  officers ;  and  special  provisioM,  tea 

cermng  ol&cers  attached  to  two  or  more  courts,  8i^99. 
of  court  of  record,  punished  for  misconduct,  14. 
or  attorney  to  subscribe  or  endorse  process,  24,  56. 
disability  in  special  proceeding  ;  substitution,  etc.  63, 63. 
not  to  practice  as  attorneys,  62. 
id.;  to  attend  general  terms  ;  fees,  etc.  242,  243. 
when  privileged  from  arrest,  565. 
attachment  and  arr^est  in  action  against,  549,  (^. 
purchases  by,  making  sale  prohibited,  etc.  1679. 
of  corporation  may  be  suea  for  misconduct,  1781.* 
yisitorial  power  of  public,  over  corporation,  1783. 
may  be  restrained  m  action  to  dissolve  corporation,  etc.  ITS?- 
may  be  joined  as  defendant  in  action  against  corporation,  17I0- 
when  separate  action  may  be  brought  against,  1791. 

proceedings  in  either  of  two  last-named  actions,  1793.  -, 

judgment  j  property  to  be  distributed,  etc.  1793.  j 

judgment  in  such  action  ;  as  to  liabilities  of,  1795. 
of  corporation  may  be  compelled  to  testify,  1805. 

indicial  suspension  of  officer  of  corporation,  1811,  1818.  i 

judgment  for  costs  against  unauthorized  corporation,  1987. 
action  against,  by  tax  payer,  to  prevent  waste,  etc.  1925.   '  I 

action  b^  and  against  certain  county,  town  and  monicipRl,  1906-1M8- 
designation  of  such  in  summons  or  other  process,  1829.  i 

successor  of,  to  be  substituted  in  action,  etc.  1930. 
when  execution  not  to  issue  against  public,  1931. 
designation  of,  by  official  name  in  certain  writs,  2034. 
to  whom  precept,  etc.,  delivered,  on  dlBobedience  of  habeas  eorpoi  or  ctfu* 

rari,  may  call  out  power  of  county,  2030. 
"  body  or  officer,"  in  certiorari  to  review,  2146. 
not  returning  mandate  ;  notice  to  show  cause,  2270. 
collection  oi  line  imposed  upon,  2293-2301. 
duty  of  certain,  to  apply  for  committee  of  lunatic,  etc.  2324. 
when  majority  of,  may  petition  for  dii^bolution  of  corporation,  8419. 
petition  therefor  and  proceedings  thereon.    (See  DissOLunoH  of  Cl«tf<*» 

TION.) 

of  town  or  county,  action  by  or  agaiuut,  2865. 
certain,  required  to  file  security  for  custs,  when,  3268-3270. 
when  entitled  to  fee  for  administering  official  oath,  8289. 
mMy  charge  fee  paid  tor  oal\i  •,  vo*\;a;^e,  *t\Q.,  ^sav. 

h. 


INinOL  \^Reftren€€t  art 

l—wiMnued. 

\!to\\et  to  andit  fees  and  charges,  8896. 
of  this  act  upon  offices  and  officers,  8854. 

rari  to  review  proceedings,  etc.,  of.    (See  Cbbtiobabi  to  Riyibw,  ^^^ 
nandamns  to.    (See  Mandamus.) 
1  bond  of  DQblic.    (See  Oftioial  Bonb.) 

L  BOND— application  for  leave  to  sue  upon  sherifTs,  .1850,  t881. 

ssive  actions  npon  8ame  sberiff^s.  1882. 

cement  on  execution  in  such  action,  1883. 

tion  of  execation  when  defence  to  snbseqnent  aetiOB,  1881. 

claimants  entitled  to  ratable  distribution.  1885. 

I  apon  surrogate's ;  foregoing  provisions  appiv  to,  1886. 

I  upon  county  treasurer's  ;  provisions  applicable  to,  1887. 

18  upon,  of  other  public  officers,  1888,  18B9. 

ers,  trustees,  and  assignees  are  pablic  officers,  1890. 

ation  in  last  case  how  made,  1^. 

id  of  money  when  necessary,  1891. 

application  may  be^made  ex  parte,  1892. 

or  surety  may  apply  to  vacate  sucn  order,  1892. 
nmittee  of  lunatic,  on  petition  for  sale  of  real  estftte,  9051. 
irdian  of  infant  in  such  a  proceeding,  2352. 
uch  bonds  prosecuted,  2353. 

its  of  securities  to  reduce  penalty  of  bond,  etc.  2595, 
3S  on  executor's,  etc.,  liability  of,  2596. 

new,  or  new  sureties  may  be  required  by  surrosates's  court,  96t7. 
ow  principal  may  be  required  to  give  new  bond,  etc.  2598. 
I  revoking  letters  for  failure  to  give  new  bond,  etc.  2599. 
38  on  bond  of  executor,  etc.,  may  apply  for  release  M  to  tatore  ^reaclMt 
00. 

s  of  old  sureties  on  giving  new  bond,  2601. 
cntor,  etc.,  when  may  be  prosecuted,  2607. 
isor  of  executor,  etc.,  may  prosecute,  2608. 
on,  after  such  revocation,  when  no  successor  appointed,  2000. 
cutor  against  whom  certain  objections  are  made,  2638. 
linistrator,  to  be  executed  and  filed,2764. 
rary  administrator  must  give,  2671. 

ository,  to  receive  money  of  temporary  administrator,  2678. 
son  to  whom  ancillary  letters  are  issued,  2699. 

on  bond  of  testamentary  trustee  may  apply,  etc.  2806. 
lentary  trustee  mav  be  compelled  to  give,  ^15. 
.ud  contents  of  such,  2816. 
rdian  of  property  of  infant,  2830. 
rdian  of  person  of  infant,  2831. 
rdian  appointed  by  will  or  deed,  2854. 

on,  may  petition  for  settlement  of  account  of  executor,  etc.  2727. 
:ntor,  etc.,  must  be  given  before  execution  of  decree,  2766. 

eadings  allowed  in  certain  actions  in  N.  Y.  marine  court,  8186. 

ony  how  taken,  for  use  before  justice  of  the  peace.    (See  Comiifiiiov.) 

for  payment  of  money,  how  enforceable,  16. 
to  court  of  ..appeals  from,  190, 191. 
08  a  motion,  192. 

erior  city  court,  by  county  jodge,  277. 
r.  marine  court,  who  may  make.  837. 
r.  marine  court,  served,  where,  888. 
Qtv  court,  who  may  make,  354. 
ed  by  surprise,  mistake,  7^, 
^e  in  writing  ;  definition  of,  767. 
(V  cause,  transferable  to  another  judge,  771. 

lay  make  ex  parte,  out  of  court,  770,  772,  778.  _. 

om  vacated  or  modified,  772. 
3y  county  judge,  by  whom  reviewed,  774. 
I  proceedings  when  not  to  exceed  twenty  days,  775. 
il  of  motion,  776-778. 
>  appeal  from,  enlarged,  785. 

»tion  of,  in  certain  actions  for  benefit  of  crediton,  TBt* 
snce  on  calendar,  993. 
covery,  how  obtained,  805-807. 
»w  and  when  vacated,  806. 

Miecation  of  bond,  etc.,  for  benefit  of  suitor,  614. 
il.  labstitnted  f«r  feigned  itsue,  823. 
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In  cpecial  proccedloff  wb 
for  eoiaiDii^ioa  to  Uikt  d 


._..._  idepo«faon«,SB    .  _ 

chaove  pluce  of  triAl ;  motiop  U  iel  iisido  ;  appeal  fvcvn.  IL_ 
onelonE  u»  Kp.  in  [iroceeding  ioetinteO  b/  Slate  ttiit,  INTri 
t  diutiBrsr  HulKilliiuid  fat  writ ;  ■serijoe  aud  eflecl.  JM& 
Inccln^  Mica  orUer  ;  penally,  etc  Sam. 
nar  in  proiiatonM  raoCErnlDg  certlonrt.  deOncd,  SI4C. 
ipcal  truin.    (Sue  Aiteil.) 

laL  [n  iHTTogatCfl  won.    (Soe  DBCpas-) 

I^OOHDBR'a  OOIJBT  OF--»  couit  at  ncord,  t. 


ifenvd  la  lupreme  ounn,  8197. 


piOeeedings  incaae  ot  judg.  _  __ ., 

■FFTics  of  Babpffina.  3301. 

jnrladictiao,  etc..  ot  Judges  Id  certain  acilans  not  aSBCted,  X3K 
OTERSKER  OP  HIGHWATB-ln  action  for  cutting,  etc.  ItWB,  l«ati 

may  eelxe  aniduUe  iiuiDing  at  laiea.  DOSi. 
OVSBSSER   OF   THE   POOK— mnu  apply  (ut  appoinlment  uf  o 

DOHec  of  siipllcallDo  for  appoinuuant  of  Bnub  commlttn,  333G. 

flno.  impond  for  lontampt,  mart  be  palik  to.  Ms.  SST6. 

loatice'a  oilooti'  of  flue,  ImpcMed  ondslanltiug  witness,  deemsd  i 

ta*oT  of,  W7B. 
Buy  main  lain  acljan  fat  puDjtlty  faraoimali  Btraylug,  SOfQ, 
whi-'ii  procesdB  of  sale  of  Mraya.  clc.  may  bs  paid  U>,  30ie,  30H. 
■eOon  by,  in  case  of  animal  wilfully^eBt  ( 


F  appear  in  snch  ai 


OTKK  ANDT^.. . 

■ppa^bAcDt  of  timea  and  i>Jnc&i, 
pnlMiiiMJoa  olmcbappoinlmeuc, 
goreroar  may  appoint  uitrourdiua 
UT  Jnitlce  of  enpniai;  coari  may 
tatJaie  of ;  pioces  for  boJdine,  2^ 
Buy  Older  BddlUonal  jturois  drawi 


preside,  ass. 
I ;  ptociwdiiiea  tbsreopoB,  l^ 
P. 


PAraas— deslrnction  of  cerlain,  when  coort  may  ardor, 

lost  01  withliL'ld,  bow  ^applied,  TS6. 

■dmisalou  of  gunoineBeia  of,  may  be  reqnlnd,  JS5. 

iDBpedLoD  and  discovery  of.  803-889, 

eorvioe  of,  SO,  lOU-lOT.  «5-tM, 
I'AKTICULAK  ESTATES— (iica  Bstati.) 
PABTITION.  ACTION  FOB— in  Hopetior  city  cnnm  Ha 

euBrdlKU  for  uoD-tiuIdeDt  Infant  dcttndant,  <n. 

place  ot  trial.  Bsa. 

action  for.  wlien  ft  may  he  lironght,  IBSa. 

gnardum  ad  litem  for  infant,  how  appointed,  l&Sfi! 
sacority  to  ba  given  by  euoti  guurdisn,  !»»«, 
acllon  inty  be  maintained  l>y  heir,  torpardtion,  etc-  1 
•  who  maai  bemude  parttea  to  acHoQ  for,  loaH. 
wlio  may  be  made  uartiea.  at  plaintlfl'B  option,  15W,  U 
provlainii  whtn  party  defendant  n  unlnwnn.  lUI. 
complaiut  in  action  for,  what  to  etai«,  1513. 
title  or  interest  of  parties  to  be  Irled  m  action  for,  lb 
iasues  of  fact,  liiabls  by  Jury,  1S44. 
when  tillo  lobe  ascertaiLed  iiy  court,  164S, 


iaMrlocDtory  jodgment 

ld!i  ehalw  whe'u*w  ^e  i 
id.;  direclin;  partiiion 


'.K 


n.  1M7. 


l^lil^  INDEX.  llUfi 

PABnnON,  ACrnON  VOBr-^oontimud. 
when  commissioners  mnst  make,  1561. 
now  commissioners  mast  divide  property,  156S. 
how  made  where  there  is  particular  estate,  1568. 
duties  and  report  of  commissioners  in,  1554. 
fees  and  expenses  of  commissioners  in,  1555. 
court  may  confirm  or  set  aside  report  in,  1556. 
Inal  indgment  in ;  effect  thereof,  1557. 
final  jad^ent  in,  nmst  direct  delivery  of  possession,  150S 
id.;  must  award  costs,  1559. 

costs  against  nnknown  defendant ;  execntion  therefor,  166t. 
dale  of  property  in,  when  directed,  1560. 
id.;  reference  to  ascertain  creditors,  before  judgment  for,  Ibdt 
id.;  proceedinss  on  sncii  reference,  1562. 
interlocutory  judgment,  in  case  of  lien,  1563. 
application  for  money,  so  paid  into  court,  1564. 
payment  of  unsatisfied  liens,  from  moneys  iu  court,  1565. 
Bach  proceedii^  not  to  affect  or  delay  other  parties,  1566. 
sale  of  dower  interest,  1567. 
sale  to  be  free  of  lien  of  dower  ;  disposilion  of  proceeds,  1568. 

Soss  sum  lo  be  paid  to,  or  invested  for  dowress,  cic.  1509. 
terests  of  owners  of  future  estates  to  be  protect<id,  1570. 
married  woman  may  release  her  right,  to  huHbund,  1571. 
court  must  provide  for  protection  of  unliuown  owners,  1572. 
court  must  direct  terms  of  credit  on  sale  iu,  1573. 
credit  on  sale,  how  secured,  1J574, 
separate  securities  may  be  taken,  etc.  1575. 
report  of  sale  in,  1576. 

final  judgment  after  confirmation  of  sale  ;  effect  thereof,  1577. 
effect  of  final  judgment,  after  sale,  upon  incumbrances,  157ti. 
costs,  fees  and  expenses,  how  paid,  1579. 

Sroceeds  of  sale  in,  distribution  of,  etc.  1580. 
isposition  of  infant's  share  of  proceeds  of  sale  in,  1581. 
id.;  of  unknown  and  absent  owner's  share,  1582. 
id.;  of  tenants  of  particular  estates,  1583. 
court  may  require  security  to  refund,  1584. 
security  on  investment  of  proceeds  of  sale,  1585. ' 
action  on  such  security  in  name  of  county  treasurer,  1586. 
compensation  to  equalize  partition,  when  awarded,  1587. 
proceedings  on  death  of  parties,  1588. 
rents  and  profits  may  be  adjusted,  in  judgment,  1589. 
{j^oardian  of  infant,  committee  'of  lunatic,  etc.,  may  petition  for  authority  t* 

agree  to ;  contents  of  petition,  1590, 1591. 
court  may  authorize  such  agreement,  1592. 
effect  of  releases  executed  under  such  authority,  1593. 
proceedings  where  the  State  is  interested,  1594. 
exemplified  copy  of  judgment  may  be  recorded,  etc.  1595. 

J»rovisions  as  to  sale,  etc.,  in,  applicable  to  action  for  dower,  1625. 
ndgmentfor,  in  action  for  waste;  proceedings  thereon,  etc.  1U56  iG5l 
additional  allowance  to  plaintiff  in  action  for,  3252-3254. 
for  provisions  generally  concerning  real  property.    (See  Heal  Paopkr';-!.) 

FABTNEB— may  obtain  discharge  of   attachment  against  partnership  ptupurt; 
693-605. 
id.;  release  of  property  levied  on  under  execution,  1413-1417. 
how  one  maiy  compound  partnership  debt  with  creditor,  1942-1944. 
action  against  bartnership  engaged  m  transportation,  19^15. 
when,  not  sued,  ssmains  liable,  1946. 

continuance  of  business,  during  action  for  accounting,  1947. 
may  execute  consent  in  proceedings  for  insolvent's  (lischurge,  21£5. 
of  justice  not  to  act  as  attorney  in  action  before  justice,  2889. 

*ABTY~partie8  generally,  446-458. 
parties  severally  liable,  454-457. 

narties  prosecuting  and  defending  as  poor  persons,  45&H167. 
mfant  plaintiffs  and  defendants,  468-477. 
punished  for  misconduct,  14. 
appear  in  person,  or  by  attorney,  55. 

prosecuting  in  person,  subject  to  certain  provisions  as  to  attorneys,  77. 
used  not  join  with  sureties,  in  bond  or  undertaking,  811. 
krnid,  etc.,  to  people  or  public  officer,  how  prosecuted,  814. 
ehai^  of  parties  not  to  affect  bond  or  undertaking,  815. 
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wimeea.  STB,  «tc. 

tnpmpei  joindei  of.  iKBinxt  pcnwue  In  CTSU9|iorisCloii  baeineHi.  (awpt,  ItBT  ~ 
clUUoa  iD  enirDgile'B  couil.  ol  pcifona  congtitutins  ■  tiaet :  Id.,  wnw  •»■ 

■mknawu,  S&IS- 
wheu  pgrBDii  not  h,  may  ippeal  from  decree  or  order  of  aurroffate'a  cnait, 

■a&stsii.  -  • 

nuij  be  liroojSil  in,  on  pelitioa  of  eiecntor,  etc.,  ciwd  [o  accoiinl,  27X1. 

DoE  died  ma;  coiile«t  aceouiiUtig  by  execulor.  ulc  37!jtl. 

for  purpoee  of  dletribntloa  or  decedenL's  eitale,  1f743,  SHU. 

10  be  uuned  in  clUiUon  for  dltpoetUob  at  real  proiMirtj  of  deoedeul  (or  pij- 

BOt  cited  may  apuearon  bearing  on  euch  ipplicatloD,  JCnS. 

wbo  may  peUCiDD  for  aeulemsut  of  accoubt  of  «uob  iruetee.  1808. 

onl  clud,  nuy  caiit»[  accoDDtln^  by  execucor.  etc.  11810. 

who  cited,  OD  appllcntioD  for  EBneial-saaidlui  of  iufiDt,  V'™'  ~"' 

parties  to  civil  action,  how  HtylBd,  333S. 

■ppearaace  of,  la  Jasticea'  ooarti.    {Six  AmutAsoB.) 
PATBNT— action  to  iscaK  letMra,    (See  LBTTma-PiTnn,) 
PATMBNT— avIdHnce  of  payment  by  eiecntor,  wben,  eiC-UTSB 

decreo  for.  aud  diBtribation  of  extale  by  eiecalar,  etc.  sn« 
I         pstitlon,  ete.,  to  compel  payment,  eM„  by  lealamentiicy  li 

^rmeoi,  dletrlbntlOD,  etc.,  by  teetameniBry  iraijiee,  9811. 

evldSDce  of  payment  t^  guudlsii,  wben  vuucber  lost,  3eS0. 

ot  debti,  Bio.,  of  decedent.    {See  KbaI:  Pbqpb 

PATUENT  INTO  COUKT— resnlBted  in  detail,  743-754. 
ntnet  accompany  lender  after  action  brought,  732. 
jadgment  directing,  how  eororced,  1241. 
miut  be  directed  by  interlocutory  Jodnient  in  partition,  Iti 
■ppilcatloa  for  Boch  money,  how  made,  etc.  3SM. 
order  for  payment  of  Ueos  In  such  case  :  eatisfacllon,  dLc,  1 

id,;  wben  ordered  to  eecare  future  eauite.  iDclonte  rlRhtol 


iDVoeted,  ]5Si. 

itiou  on  secdrity  for  moneys  ioTasted  may  be  maintained  in  i 

nimo,THe. 
r  Burpiue  mDoeye  arlains  on  foreclosBre  esle,  1B8S. 
I  toreeloBure,  before  Jnagmoul,  complaint  dlsmiafea  opon.  v. 
..;  after  jodgmeat,  prooeediuEs  stayed  :  enbeegiieDt  default, 
',  damagta  asscei^ed  on  writ  of  aS!jeBHQent  of  oiuniigeB,  IllB, 
iiealmeat  of  money  so  paid  In.  im. 
.-u ■■ow  obtained  ■-  -'-■ ■  "■■= 

o"ai'o  poiition,"a4«i' "' 


of  eurplns  moneys  on  Bale  nndor  marlAagc  fomclosure  by  adranbMmant.  MM 

claimant  foe  such  moneys  to  "' •"' —  """ 

appiicaUoii  foiencli  eiuplux 

UmitaUou  of  provision  as  to  imch  sorplnii,  SOB.  

money  paid  into  Borrognls'B  coort,  etc,  how  disposed  of,  I9ST. 

decree  Id  anrrogate's  coort,  directing,  etc.   S6II& 

of  money  to  secure  debt  not  doe.  on  settlement  of  account  of  eiBCDIor.  9r4i 

at  snipine  arising  on  sale  of  real  property,  pending  appeal,  iu  pracecaion  U 

dispose  of  same  fat  payment  of  decedent's  debts.  £sB. 
sr  praceeds  of  sale,  mortgage,  or  lease  of  real  property,  STtH. 
IB  S.  1.  marine  contt,  (nnds,  how  deposited,  3184 
raHALTT— action  to  recover,  may  be  brouehl  in  snperior  city  oonit.  wbaa,  >■ 
Umtatlon  of  action  for.  3B3.  8S1,  ad7,  9M. 
arreal  In  actlou  for,  &19. 

teUoa  to  recover,  pUce  of  Mtl  ol.^sa.  ^^ 

Mr  Uklncdomi,  etc.,  noLiue  oI  tnAt-^uV,  a^Xii  AmMt.VSft.  ^^H 


INDBX.  [lU/ereneea  ar4 


(riling  real  property  on  insafficicnt  notice,  etc.  1488. 

>n  for  forfeitnre  or,  by  pereon  Bpocially  aggreived,  1898. 

D  each  action  may  be  broa|;ht  by  common  informer,  18M. 

.  action  cannot  be  compromised  without  leave  of  court,  18M. 

loe  and  flline  of  summons  in  snch  action,  18%. 

L  action  not  oarred  by  a  collusive  recovery,  1896. 

Mnement  on  summons  in  action  for  penalty  or  forfciiure,  1887. 

n  part  of  penalty  or  forfeiture  may  be  recovered,  1898. 

3n  oy  officers  of  county,  town,  etc.,  to  recover  statutory,  1926, 199& 

dn  by  people  for  penalty  or  forfeiture,  1961. 

'  acuon  by  people  for.  may  be  brought,  1963. 

ley  recorered  therein,  now  disposed  of,  1968. 

>r8ement  apon  summons ;  judgment  for  part  only,  1964. 

on  on  recognizance  forfeited,  suit  for,  1966. 

Bey  received  by  district-attorney  for,  how  disposed  of,  1967. 

u^lect,  etc.,  to  obey  habeas  corpus  to  testify,  ^14. 

iaqzo  or  court  refusing,  etc.,  habeas  corpus  or  certiorari,  209G. 

aisobedience  of  ord^  to  dischaige  prisoner,  S049. 

re-imprisoning  discharged  prisoner,  2051. 

coneealing,  etc.,  prisoner  to  avoid  service  of  writ,  2052. 

iddine,  etc.,  in  snch  concealment,  etc.  2053. 

'  refusmg  copy  of  mandate  on  which  person  is  detained,  2066. 

ion  for,  oarred  by  payment  of  fine,  on  final  order  awarding  peremptory  man- 
damus, 2090. 

^editor  swears  falsely  in  proceedings  for  discharge  of  insolvent  from  dobta, 
2150. 

on  county  derk  for  neglect  to  record  order  in  sup.  proc.,  2470. 

'  refusal  to  be  sworn,  etc.,  on  proceedings  for  discovery  of  property  with- 
held from  executor,  etc.  2709. 

'  refusal  to  deliver  such  property  after  decree,  2710. 

'  disobedience  of  order  for  executor,  etc.,  to  account,  2727. 

'  taldngdown,  etc.;  notice  of  sale,  2772,  8030. 

'  disobedience  by  testamentary  trustee  to  account,  8809. 

'  disobedience  by  guardian  of  order  to  account,  2850. 

en  action  for,  may  be  brought  before  justice  of  peace,  2862. 

»  before  justice  of  the  peace  in  Brooklyn,  3117. 

'  criminal  contempt  befose  justice  of  the  peace,  2871. 

'ei^ant  may  be  arrested  in  action  before  justice,  for,  2895. 

'  wrone  delivery  of  chattel  by  constable,  in  justice's  court,  2928. 

'  refusing  to  appear  and  testify  in  action  before  jnBticc,  2974,  297S. 

^cation  on  justice's  judgment  for,  how  indorsed,  3026. 

on  shcrifl  or  jailor  for  refusing  to  dischai^e  debtor  imprisoned  on  Jastice'i 
execution,  after  affidavit  m^e,  etc.  8035. 

ion  for,  for  suffering  animal  to  stray  in  highway,  8082,  8083. 

On  justice  or  constable  for  buying  claim  for  purpose  of  suing,  8138. 

On  JQstice  of  the  peace  for  not  paying  over  money  collected,  3153. 

Ion  to  recover,  under  New  York  charter,  where  brought,  3215. 

ten  action  for,  may  be  brought  in  justices'  court  of  Al'oauy  or  of  Troy,  SJ^SSl 
officer  receiving,  etc.,  illegal  fees,  3282. 

KNCY  op  ACnON.    (See  NoTios  of  Pendbnoy  op  Action.) 

^  OF  THB  STATIr-may  be  made  party  in  partition,  1594. 

^tion  by  or  against,  on  lost  negotiaolc  paper,  1918. 

to  actions  in  name  of  the  people.    (See  Attobnki  -Obmseui..) 

ion  by,  for  penalty,  etc..  when  maintained,  1961. 

ion  by,  for  forfeiture,  etc:,  how  brought,  1962. 

i^ey  recovered  in  such  action,  how  dittposed  of,  1963. 

tain  proceedings  in  snch  action  regulated,  1964. 

pgnizance ;  how  forfeited,  1966. 

ion  on  forfeited  recogtil2ance,  I)y  district-attomej^,  1966. 

Jiey  collected  by  district-attorney,  how  disposed  of,  1967. 

;on  for  funds  illegally  obtained.  1969.    (See  Pqblic  Funds.) 

»on  by,  to  recover  personal  property  forfeited  for  treason,  1982. 

^  facias,  quo  warranto,  etc.  abolished,  1983. 

lona  to  be  bronght  in  the  name  of,  1984. 

'lament  for  costs  may  be  taken  again&t,  1985 

mention  not  to  issue  against,  1985. 

Uor  when   to  be  joined  with,  as  plaintiff ;  compensation  of  attAttk«<|-< 

.  era],  1966. 

•  obliged  to  gire  Becnrity  to  obtain  provisional  remedy,  19W). 

^Biate  writa  in  acUonB  by,  1993.     (See,  also  Statk  Wbits.^ 

V"— w/ioii  UBod  in  condemnation,  wliat  includ«'»,  *.5'i58. 
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PIiAIKTIFP  IN  JUSnOB'S  OOVBT^-coniinued, 

must  be  notified  of  seryloe  of  order  of  arrest  on  defendant,  in  justioe's  court, 
2897. 

mnst  appear  after  snch  notice,  or  suffer  judgment  of  non-suit,  2899. 
PIjEIADINQ— the  pleadings  ix^  an  action  regulated  in  detail,  478-617. 

complaint,  478-486.  ,     « 

demurrer,  487^499. 

answer,  500-613. 

reply.  614-617. 

proidsions  generally  applicable  to  pleadings,  618-647. 

must  be  in  English ;  abbreviations,  28. 

objection  of  limitation  of  action,  to  be  taken  by  answer,  418. 
*  verification  of,  613-629. 

private  statute,  how  pleaded,  630. 

acc6ant,  how  pleaded ;  bill  of  particulars,  631. 

judgment  of  an  inferior  court,  632. 

conditions  precedent,  634, 

instrument  for  payment  of  money.  634. 

in  slander  and  ubel,  635. 

mittgating  circumstances,  508,  636. 

frivolous,  demurred  to,  637, 

sbam  answer  or  defence  stricken  out,  638. 

variance,  539,  640 

failure  of  proof,  641. 

amendments  of  course,  642. 

amended  for  delay,  stricken  ont,  642. 

id. ;  copy  to  be  served,  643. 

id. ;  effect  of  failure  to  answer,  413,  643. 

supplemental,  when  allowed,  effect  of,  644. 

motion  to  make  definite,  etc.  546. 

defects,  when  disregarded,  721-723. 

lost,  copy  may  be  used  in  place  of,  726, 

when  not  amended  without  order,  727. 

supp  emental,  on  bringing  in  successor,  760. 

reUef  from  failure  to  make,  783. 

to  be  filed  within  ten  days  after  service  of  copy,^24. 

supplemental,  in  action  for  waste,  1667. 

false,  does  not  create  liability  ou  part  of  executor,  1831. 

oral,  upon  writ  of  mandamus  abolished,  2080. 

certain  provisions  as  to,  apply  to  mandamus,  2076,  2080. 

not  allowed  upon  writ  of  prohibition,  2099. 

written,  may  be  reqmired  in  surrogate's  courts  2533. 

verification  of,  in  such  oourt,a634. 

in  justice's  court,  when  issue  to  be  joined,  2934. 

id. ;  what  are,  2936. 

id. ;  general  rules  of,  2940. 

id. ;  oourt  may  require  items  exhibited,  2942. 

id. ;  immateral  variance  to  be  disregarded,  2943. 

id. ;  amendment  of,  2944, 

(See,  also,  Go^svulist  ;  Answxb  ;  Dbmvbbeb.) 

fliEDGE— how  levied  on  and  sold,  under  execution,  1412. 

>OIiI0E  OOUBTS—not  of  record,  3. 

?OOB.     (See  Ovebsbeb  of  thk  Poob.) 

?OOB  PERSON— suing  or  defending  as,  regulated,  468-467, 

POSSE  COMITATUS,  104,  2030,  3158. 

.POSSESSION— when  to  be  restored  to  defendant  in  ejectment,  1606. 

of  plaintiff,  not  to  be  affected  by  vacating  of  judgment  in  ejectment,  excepti 

etc.  1529. 
writ  of,  abolished,  1687. 

summary  proceedings.    (See  Sttmmaby  Pbocbbdinos,  etc.) 
(See  also,  Demakd.  ) 

POWER  OF  COUNT7— sheriff  may  require  to  overcome  resistance,  104. 
called  to  aid  in  execution  against  person,  or  precept,  2030. 
to  execute  mandate  of  justice,  in  case  of  resistance,  3158. 

PRECEPT — to  bring  up  prisoner,  in  habeas  corpus,  etc.  2029. 
power  of  county  may  be  called  out  to  execute  such,  2030. 
tu  summary  proceedings  to  recover  possession  of  land,  2238-2244. 
in  proceeding  relative  to  animal  straying,  etc.  3087-3089. 
(See,  also,  Mandate.  ) 

>BMFEBBED  OAUSEa,  789-196.  . 

••a 
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PBHSnhlFTION — Dt  pajmaut  ot  JodginBTit  of  court  o(  ncwd.  371-371. 
".:  deorsBofsurroHBte'Bouuct  DFtbeaute,  37fl-978. 
duAtb  in  csrUtiu  o»sflB,  »Vt. 

igaUIiiiiiB  affCctiiie.  110-197. 
uui>»  ugruuB  to  testirr  wtiED  tp  isBDe  (br,  ognGued  for  ttiouj.  2011. 
tmOHa  ta  He  reiauMad  au  raluni  aC  luch  wHt.  3013. 
when  lUBy  proHontB  writ  ot  bBHeucocpoj  uiA  oeKIonfl.  snE-'«l]« 

wben  cernonri  nta,y  [hqc  on  appllcB^m  An  hnbeai  corpiu,  3041-7bii- 

bitil  ot,  on  Mrtloruj^  b;  wliom  and  how  Uksn.  iOlfl,  3046. 

diaoharge  of.  on  cortlorari,  aon-2(M9. 

when  aiBotaargaa,  not  to  be  ro-lmiitlsonell :  when  ha  nuj  be,  awo. 

pBnKlt;  ror  violatioo  o[  Uet  isolion,  ^051. 

pensl^  (or  cODoaallDg.  elf.,  toaiald  eervlBe  of  ba1ieuconnis.lOta-M3 


flir*  of  property  daring  impriflonment;  w 
vho  may  apply  for  Mippolntiiient  of  traatet 
dredLtor  applylDB  to  ba  appolntod  ancrb  tr 

eonlauta  of  jiatltion  fn  saoli  proceedinga,  2233. 

soiiy  of  aentenoe  and  sradaiil  to  be  preaentad  witb  petltlaii.  3i 

pmccedingBiipoq  proeeDtatiDQ  of  tbepapera,^334^ 

pnxie&ding  oa  return  of  order  io  ahow  caniie,  3335. 

effect  of  order  appolntlnir  such  tmAtoe,333fi. 

tejno»«l  of  trnsteB ;  i  * 


BiiBoner'a  nroparty  ;  bow  Aisled.  ^ 
Id.:  to  be  delivered  to  bun  on  bla  dl 

ilns  eiecntloa  ot  maiidatee  apply  to  dvU,  anly.  WT 

" -".J  tot  coBta.  aaes-sMo. 

m  arrest.     ISee  IxnoLTmn  Dmta 

■Usobarse  of  judgmaot  debtor  from  Imprlfioameat.    |8ee  JuDomwr  I^ 
Bas,  also.  IicpBUHiiiMEm.l 
PKINTKB— fooe  of.  3317. 
FBaBATE—DiD,7  be  directed  by  jBdeinent  in  MtiOD  to  eataUiah  will, 

eontenti  of  aach  jadgmeat  1  dnty  of  annogata,  ISSa. 

reiocatioa  at.    {See  KEvocuiaa.) 

of  heirship.    (SeB  Hbib.  ) 

of  irllL    (See  Will  . 
PEOOEBDS^of  aale,   etc.,    at  real   estate  of  fufant.  eto. 


la  dlKbarge.  1339, 
■ppUeatlan  of  foregoing  provlBians  to  persoDs  dlready  seotenced. 
..1- .. — «  opnflnemeiji  may  be  discharged  by  ■■  "  — --■- 


LprooeedlDB,  □ 
a  to.  IwTufl. 


paper  in  apeolal  proceeding,  when  eerred  like  eoDimooa,  K3 
anknoim  defemlant.  bow  designated  in,  iS3. 
defecu  in,  irben  disrogarded,  73"  "*" 
when  not  amended  wllhoat  ord 
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K<)HIBITION— preference  on  calendar,  792. 

writ  of,  is  a  State  writ,  1991. 

kinds  of  writ ;  how  granted,  2091. 

when  writ  granted  at  special  term.  2092. 

id.;  at  general  term  supreme  court,  2098. 

altematiye  writ  mast  issue  first ;  its  contents,  2094. 

id.;  when  returnable  ;  how  served,  2096. 

absolute  writ  issues,  unless  return  made,  2096. 

Utgal  objections  to,  motions  to  set  aside  or  quash,  2097. 

return  by  party ;    proceedings  when  he  adopts  judge's  return,  2098. 

proceedings  after  return  to  writ  of;  tried  by  jury,  2099. 

final  order  in  ;  costs,  2100. 

appeal  from  final  order  awarding  absolute  writ  of,  2101. 

stay  of  proceedings  in ;  enlargement  of  time,  2102. 
iOMISSORY  NOTE— action  against  corporation  on,  1778. 

Indorser  may  recover  costs  incurred  in  suit  by  consent,  etc.,  of  maker,  1916. 

action  upon  lost;  id.;   by  the  people  of  the  State,  1917,  1918. 
iOOF— of  service,  424,  434.  437,  444. 

declarations  and  admissions  in  action  to  annul  marriage;  176S. 

of  corporate  existence,  when  required,  1776.  i 

of  lost  or  destroyed  will  in  certain  cases,  1866. 

required  on  probate  of  will,  2619-2(>22. 

of  foreign  letters  testamentary,  etc.;  record,  2704,  2706. 

of  debt  in  proceedings  to  dispose  of  real  estate  of  decedent,  etc.,  2766,  2767. 

what,  is  necessary,  for  decree  in  proceedings,  etc.  2769. 

what,  is  necessary,  for  plaintiff  to  obtain  judgment  after  arrest  of  defendant 
in  action  before  justice  of  the  peace,  2903.    (See  also,  Evidsmob.) 

tOPEBTY— perishable,  how  sold  after  levy  in  N.  Y.  marine  court,  3175. 
definition  of,  8343. 

id.;  of  injury  to.  3343.    (See  Bbal  Pbopebtt;  PEBSOKAii  Pbopebtt.) 
of  person  confined  for  crime.    (See  Pbisokeb.) 

IOVI8I0NAL  REMEDY— prescribed  and  regulated,  648-720. 
receivers,  718-716. 

deposit,  delivery,  or  conveyance  of  property,  717,  718. 
general  and  miscellaneous  provisions.  719,  720. 
court  acquires  jurisdiction  from  time  of  granting,  416. 
when  not  affected  by  supplemental  pleading,  644. 
motion  to  vacate,  etc.,  preference  of,  how  soon  to  be  decided,  720,  791. 

rBIilOATION—of  inaccurate  report,  a  contempt,  8. 

of  general  rules,  19. 

of  change  of  place  for  holding  courts,  39,  40-42. 

of  amendments  of  rules  as  to  admission  of  attorneys,  etc.  67. 

of  orders,  etc.,  in  action  for  benefit  of  creditors,  786.  7 

of  legal  notice,  time  of,  how  computed,  787. 

id. ;  notices,  etc.,  where  no  newspaper  in  the  county,  826.   • 

affidavit  of  printer  is  presumptive  evidence  of,  926. 

of  summons,  444. 

of  notice  to  creditors  on  reference,  in  partition,  1662. 

of  notice  of  application  for  money  in  court,  in  partition,  1664. 

of  notice  of  execution  of  writ  of  assessment  of  damages,  2108. 

of  notice  of  application  to  court  upon  inquisition  on  assessment   of  dam- 
ages, 2112. 

and  service  of  order  to  show  cause  on  petition  of  insolvent  :^r  discharge 
from  debts,  2166. 

of  order  to  show  cause  on  petition  of  insolvent  debtor  for  exemption  or  dis- 
charge from  arrest,  2192. 

of  notice  of  application  for  discharge  by  judgment  debtor  imprisoned  on  exe- 
cution, 2206. 

of  notice  of  mortgage  sale,  on  foreclosure  by  advertisement,  2388. 

of  notice  of  postponement  of  such  sale,  2392. 

of  order  for  change  of  name,  2416. 

of  changes  of  fiames,  in  session  laws,  2418 

of  order  to  snow  cause  in  proceedings  for  voluntary  dissolution  of  corpora- 
tion, 2424. 

of  citation  in  surrogate's  court,  within  sixty  days,  when,  2617. 

service  of  citation,  in  surrogate's  court,  2622-2626. 
*  in  surrogate's  court,  where  to  be  made,  etc.  2626,  2636. 

of  notice  to  creditors  by  temporary  administrator,  2673. 

of  notice  of  distribution,  in  proceedings  for  sale,  etc.,  of  real  property  foe  ^o.*^- 
ment  of  decedent's  debts,  2787.  • 


to  the  SecUona.]  INDEX. 

PUBUOATION— contJniMd. 

oertain  proTlsionB,  not  applicable  in  N.  Y.  marine  court,  3160. 
servloe  of  summons  by,  m  N.  Y.  marine  court.  3170. 
when  county  newspaper  refuses  tOi publish,  3293. 
proof  of  such  publication;  what  to  state,  3294. 
rule  of  construction  as  to,  in  certain  cases,  3340. 

PUBLIO  ADBONISTBATOR— (See  ADMnosraATOB.) 

PUBLia  FUNDS— action  by  people  for  conversion,  etc.,  of,  1969. 
stay  of  other  actions,  pending  the  foregoing.  197a. 
such  actions  may  be  brought  in  foreign  courts,  1971. 
title  to  such,  vests  in  the  people,  1972. 
limitation  of  action  for  conversion,  etc.,  of,  1973. 
ultimate  disposition  of  proceeds  of  action,  1974. 
id.;  upon  petition  of  corporation,  etc.,  aggrieved,  1975. 
attorney-general  must  bring  such  action,  1976. 
action  for  conversion,  etc.,  of,  must  be  in  name  of  the  people,  198i 

PUBLIC  OFFICER— arrest  of,  649,  680. 
attachment,  687. 

yerifloation  of  pleadings  on  behalf  of,  626. 
death,  does  not  abate  action,  700. 
records  and  papers  as  evidence,  933. 
sealafQxed:  must  search  and  certify,  960,  961. 
place  of  trial  of  action  against,  etc.  983. 
disqualified  as  jurors,  1029. 
exemption  as  jurors,  1030,  1081, 1127. 
oertifloateof,  when  evidence,  921-961. 
production  of  books,  etc.,  how  compelled,  etc.  866-869. 
visitatorial  power  of,  over  corporation,  1783. 
action  against,  by  tax-payer  to  prevent  waste,  etc  1925. 
action,  etc..  by  and  against  county,  town,  and  municipal,  1926-1938. 
action   by   attorney -general    against   usurper,  etc.    (See  Attohmt-OI 

USUBPSB.) 

not  required  to  give  security  oil  application  for  attachment,  injnncw 

1990, 
fine  may  be  imposed  upon,  by  final   order  directing  peremptory  vm 

against,  2090. 
indebted  to  State  for  money  collected,  etc.,  cannot  be  dischai^ed  from  l 

onment  on  execution,  2218.  ^ 

when  may  be  arrested  in  action  against,  before  justice  of  the  peace,  !<»« 
costs  cannot  be  awarded  against  school  officer  or  supervisor  in  cerUiov 

when,  etc.,  3244. 
when  increased  costs  allowed  to  defendant  who  is,  3258,  3259. 
as  to  fees  of.     (See  Fkbs  ) 
action  upon  official  bond  of.    (See' Official  Bond.)    (See  Offickb.) 

PUBLIC  USE  OP  PROPERTY— 3357-3384. 

PUNISHMENT— for  crime  and  misdemeanors,  3346. 

PURCHASER— from  heir  protected,  notwithstanding  devise,  2628.        ^^ 
at  sale  of  real  property  for  payment  of  decedent's  debts;  rules  as  to,  37 <> 

QUO  WARRRANTO— writ  of,  abolished;  relief,  how  obtained.  1983. 

H. 

REAL  PROPERTY— >when  actions  brought  in  a  superior  city  court,  263. 
county  court  has  jurisdiction  of  actions  relating  to,  340. 
what  interest  in,  may  be  attached,  645. 
how  attached,  649. 
when  receiver  may  hold,  716. 

id.;  court  may  require  sheriff  to  convey,  718,  j., 

presumption  of  death  of  person  on  whose  life,  an  estate  in,  depends.  >* 
place  of  trial  of  actions  relating  to,  982-984. 
adjudged  to  be  sold,  how  sold;  effect  of  conveyance,  1242. 
contents  of  conveyance  of,  1244. 

lien  of  judgment  on,  how  acquired;  duration  of,  1250,  1251,  1255. 
how  levied  upon,  atter  tftu  -jeors  from  date  of  judgment,  1252. 
lien  of  purcba8©-moTi©7  ixiot\;gBk^<^«w^«t\.at\itt^x«svQUs  judgment.  !*"• 
execution,  when  ©ntotoodi  «k\sa.Vvi«\.,  Y^vjaA^IV. 
execution  tot  deU^^ry  ol,  T^qv^aVc©^  olA^'V^. 
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SEAL  PB0FEBT7— contitiHftf .  * 

exemption  of.  from  ezecutioii,  1396-14(M« 
held  in  tmst,  when  liable  to  execution.  1431. 

equity  of  redemption  in,  not  to  be  sold  on  judgment  for  mortgage  debt,  1432. 
direction  to  be  indorsed  upon  execution,  in  such  a  case,  1433, 
as  to  sale,  redemptioiT  etc.,  on  execution,  1430-1496. 
adverse  possession  and  limitation  of  action,  362-375. 
guardian  or  trustee,  etc  ,  holding  over,  deemed  trespasser,  1664. 
reversioner,  etc ,  may  maintain  action  for  injury  to  inheritance,  etc.  1666. 
joint  tenant,  etc.,  may  maintain  action  to  recover  his  proportion  of,  etc.  1666. 
action  for  cutting  down  or  injuring  trees,  1667,  1668. 
notice  of  pendency  of  action  to  be  filed  in  action,  1670. 
effect  of  .such  notice ;  recording ;  cancelling,  etc.  1671-1674. 
when,and  how  delivery  of  possession  of,  compelled,  1676. 
npon  sale  of,  in  certain  actions,  taxes,  etc.,  to  be  paid,  1676. 
Judgment  for  sale  of,  must  be  entered,  where,  1677.    . 
Mde  of,  how  conducted,  etc.  1678. 

purchase  of,  by  certain  officers,  at  eale,  prohibited.  1679. 
reversioner  my  bring  ejectment,  after  tenant's  detenlt,  1680. 
order  for  survey  of,  1682-1684. 
liability  of  purchaser  of,  pending  an  action,  1686. 
infant  may  maintain  action,  etc.,  in  his  own  name,  1686. 
certain  writs  and  special  proceedings  abolished,  1687. 
of  decedent  not  bound  by  judgment  against  executor,  1823. 
contract  for  purchase  of,  how  reached,  1874. 
action  to  vacate  letters  patent,  1957-1960. 

proceedings  to  restore  real  property  to  person  evicted  by  proceedings  for  dis- 
covery of  death  of  life-tenant,  2317 
definition  of,  of  as  used  in  chapter  on  surrogates'  courts,  2614. 
definition  of.  as  used  in  this  act,  3343. 
definition  of  "  distinct  parcel "  of.  3343. 
condemnation  of,  3357. 
sale  of  corporate,  3390-3397. 

proceedings  for  sale,  etc  ,  of.  of  infant  lunatic,  etc.    (See  Infaitt;  CoMinrneE.) 
action  for,  escheated,  or  forfeited  for  treason .     (See  Esohxat  ;  Treason.) 
summary  proceedings.    (See  Summabt  Pbogkedinos,  etc.) 
as  to  action  to  compel  determination  of  claim  to.    (See  Olaim  to  Real  Pbop- 

■BTY.) 

SEAL   PBOPEBTY,    DISPOSITION    OF,    FOB   PAYMENTS  OP  DEBTS,  ETC.,  OF 
DECEDENT— accounting  by  person  appointed  to  make,  2726. 

what  property  subject  to  be  so  disposed  of,  2749. 

petition,  when  and  by  whom  presented,  2750. 

creditor's  time  to  apply  extended  in  certain  cases,  2761. 

contents  of  petition,  2752. 

proceedings  when  some  of  the  facts  are  unknown,  2763. 

citation  thereupon.  2754. 

hearing:  party  not  cited  may  appear,  2756. 

proof  of  debt  upon  which  judgment  has  been  recovered,  2766. 

the  last  section  qualified,  2757. 

decree  to  recite  debts,  2T58. 

i^iat  proof  necessary  for  a  decree,  2759. 

decree  to  mortgage  or  lease;  decree  to  sell,  2760,  2761. 

id.;  when  title  is  in  controversy.  2762. 

id.;  order  in  which  different  parcels  are  to  be  sold,  2763. 

id.;  when  undivided   interest  or  precedent  estate  is  created  by  the  will,  eto- 
2764. 

form  of  decree,  2766. 

bond  to  be  given  by  executor  or  administrator,  2706. 

If  he  refuses,  freeholder  to  be  appointed  to  oxocuto  decree^  2767. 

order  directing  execution  of  decree,  2768. 

id.;  as  to  distinct  parcels  after  appeal,  2769. 

Id.:  not  affected  by  death,  etc.  2770. 

What  credit  allowed  on  sale,  2771. 

mode  of  sale;  notice  thereof,  2772. 

distinct  parcels  to  be  sold  separately,  2773. 
^ho  not  to  purchase,  2774. 
Oxdor  to  vacate  sale;  re-sale,  2776. 
Oitler  to  confirm  sale,  conveyance  thereupon,  2776. 
When  conveyance  not  to  affectpurchaser  from  heir,  etc.  YlTl. 
Effect  of  oonvejanco  to  other  cases,  2778. 
<H>jatraotB  tor  lands;  how  Bold.  2779. 
^d/  pnrobaaer'B  bond  forp&ymant  thereupon,  2780. 
**/  when  Jntereat  iu  part  of  lAud  may  bu  sold,  27ttl. 


behTlug:  proof  dC  furthQT  d(._-_^ 

wliea  Vile  at  aoBold  prapett;  mKj  be  dirBctud,  aT89. 
proof  of  olalma  to  gnrplua  mgney,  STW. 

c  ta  dinUibnto.  9791. 
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OBDEB--of  city,  except  New  York  Co.,  may  act  as  snrrogate,  when,  2708. 
js  included  in  the  word  "judge,"  &s  used  in  this  act,  3343. 

OBDEB'S  COURTS—of  Oswego,  and  Utica  courts  of  record,  2. 

See  Utioa,  Bsoobdbb's  Coubt  of  ;  Ohwego,  Bsoobdeb's  Coubx  of.) 

OYEBY— apportioned  in  action  by  creditor  against  legatees  jointly,  1839. 
■apportioned  in  creditor's  action  against  heirs  or  devisees.  1817. 
soUnsive,  not  a  bar  to  action  lor  penalty  by  informer,  1896. 
(See,  also,  Damages.) 

EMPTION— by  lessee,  of  lands  in  summary  proceedings,  2266-2259. 

ElMPTION  OF  REAL  PROPERTY  SOLD  ON  EXECUTION,  1466-1477 

EREE— general  provisions  regulating  in  detail,  1011-1026. 

\o  superintend  discovery,  etc.,  appointment  and  fees  of,  807. 

n  special  cases  may  be  appointed.  827. 

mbpcena  in  certain  cases  before,  how  issued  and  served,  854.. 

>rder  for  examination  before,  of  party  or  witness  before  trial,  etc.  873,  876. 

Mrhen  testimony  required  before,  may  be  taken  by  commission,  888. 

refusal  of.  to  make  finding  may  be  excepted  to,  993. 

Trial  by,  when  and  how  exception  taken  at,  and  after,  994, 996. 

ruling  of,  excepted  to,  how  reviewed,  996. 

sase,  bow  made  and  settled  after  trial  before,  997. 

sase  not  necessary  in  certain  appeals  from,  etc.  998. 

notion  fop  new  trial  at  general  term,  when  trial  was  before,  1001. 

when  trial  before,  can  be  reviewed  by  motion  at  special  term,  1002. 

motion  for  new  hearing  after  trial  of  specific  questions  by,  1004. 

when  court  may  direct,  to  ascertain  damages,  etc.  1216, 1216. 

bo  determine  specific  questions  of  fact,  judgment  after  report,  1226. 

judgment  after  trial  of  whole  issue  of  fact,  1228. 

required  by  judgment,  to  be  appointed  by  court,  1230. 

Inal  judgment  may  be  settled  before,  1231. 

learing  on  assessment  of  damages,  etc.,  how  reviewed,  1232. 

sales  of  real  estate  adjudged  to  be  sold  by ;  effect  of  conveyance,  1242. 

bo  sell  real  property  adjudged  to  be  sold,  when  to  give  security,  1243. 

3onveyance  of,  on  such  sales,  what  to  state,  1244. 

axceptions  on  trial  before,  992-997. 

liens,  before  judgment  of  sale,  in  dower ;  proceedings,  1621. 

In  dower,  to  ascertain  rights  of  parties  to  proceeds,  eta  1624. 

Mle  in  partition  may  be  directed  to  be  made  by,  1660. 

In  partition,  when  defendant  is  an  infant,  or  in  default,  1646. 

Id. ;  must  be  appointed  before  interlocutory  judgment  for  sale,  to  ascertain 

liens ;  proceedings,  1561-1578. 
Id. ;  fees  and  expenses  of ;  how  paid,  1579. 
}n  trial  of  action  for  waste,  may  view  property,  etc.  1669. 
3rder  to  show  cause  or  warrant,  where  contempt  committed,  2272 . 
3n  petition  for  discovery  of  death  of  life-tenaut,  etc.  2805,  2306. 
life-tenant  may  be  brought  before,  by  habeas  corpus  when  ;  report,  2307,  2308^ 
proceedings  as  to  sale  of  real  property  of  infant,  etc.  2364,  2366. 
m  voluntary  dissolution  of  corporation ;  proceedings  before,  2423-2427. 
sxamination  in  supplementary  proceedings  before,  2442-2446. 
lurrogate  may  refer  question  of  fact,  or  account,  to,  2546. 
fees  of,  in  surrogate's  court,  same  as  in  supreme  court,  2666. 
nay  be  appointed  by  appellate  court,  on  appeal  from  surrogate's,  2586. 
sertain  references  not  allowed  in  action  in  N.  Y.  marine  court,  3160. 
that  court  may  appoint,  when,  3172. 

Fees  of,  on  f>ale  under  foreclosure,  cannot  exceed  fifty  dollars,  3297. 
to  admeasure  dower.     (SeeCoMMissioNEBS ;  Fxss.) 

rISTER — affidavits  of  mortgage  sale  on  foreclosure  by  advertisement  to  bo 

filed  and  recorded  in  office  of,  2398. 
to  record  will  of  real  property  ;  index ;  fees,  2633,  2634. 
receiving  a  salary,  must  account  for  and  pay  over,  fees,  3286. 
fees  of,  must  be  taxed,  on  demand  of  party,  3287.    (Sec  also,  Fees.) 

ATOR— when  to  be  joined  with  people  as  plaintiff,  1986. 

must  indemnify  the  people  ;  compen»ation  of  attorney -general,  1986. 

when  to  be  joined  with  people  in  State  writ,  1094. 

attorney  for,  when  deemed  attorney  for  the  people,  1996. 

may  demur  to  return  to  alternative  mandamus,  2078. 

when  :iiay  recover  damages  in  such  proceediugs,  2088. 

costs  In  action  brought  by  people,  liability  for,  3242. 

(See,  also,  Pkofle  of  the  State  :  ATXOBNEit-GEiinE&Ma.^ 


'  iotht  Section*.] 


HEPLKVIB— writ  of.  sbollBbod,  1688. 

|3e8A<!noHFOBACH»TTiL,168e.    H,:  In  Joat 
B£PLT-~dereiigea(]lmltBtloD,  wban  Cakeu  by,  413. 
demntrsF  to,  foFlaBOffioloDCT,  493. 

mpplioHtion  for  Judgment,  on  ffttluro  tn,  SIS. 

to  naw  m»tterin  snawer,  ooBrt  niaj  tcqniro,  SJ«. 

stricken  out.  for  lUBnbeaieucR  tu  onlBi  fur  discuvt 

aer  In  condomnatioQ  proceedingn.  33 


in,  8ia6-31». 

ittators.  etc.    (Sea  Bsvocuk 


renovHr.  by  perRoii  wroDgfally  evlutad  bj  pi» 


B£StST&Sce— to  mandats,  pioceadlDgB  In  case  at.  lOl-un. 
I  Sli^Le  Df  jnatica  ot  ths  peace  ;  BharllT  (a  aiE,  SlfiS. 

BBsnTUTION— wh  en  soDipetliid  Bfter  Indement  ci)11«it«l,  JW. 
may  ba  eoforaad  bfconrt  vbEre  Judgment  set  luida.  eto.im 
vben  awarded  In  proceeding  by  certiorari  to  rsrlew,  etc.  SJ4 
vhan  anarded  by  aiipellata  conrt  In  amnmary  proce«dlnga,  US 
may  be  ordered  on  reyeisal  of  Jniitice's  Jnagmant.  8069. 

KETAXATIOK— ot  oostB :  notice  (ber 
id,:  rOYiow  of.  by  cuurt,  on  motii 

BETUEN— of  writs  and  proceaa,  (lo!c 

otprooBBOlnM,  JudHContotofilOBmBy  niam.-io, 
._r_.._ .._.__.  _. -^--nnnlled.e 


writ  or,  aboUalled, 
ofaberlfflapreanii 
Btate  writ,  nban  D 
of  babeaa  oorpiu, : 
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of  alternative,  and  of  peremptory  writ  of  mandamm,  2072,  2078. 

of  writ  of  prohibition ;  service,  2096-2098. 

of  writ  of  certiorari,  etc.,  when  and  where  returnable,  2182-2138. 

precept  in  summary  proceedings,  when  returnable,  2238,  2239. 

of  warrant  or  habeas  corpus  in  contempt  prooeedixigs,  2279-2286. 

of  warrant  for  collection  of  fine,  2397,  2398. 

of  commission  and  inquisition  for  committee  of  lunatic,  2332. 

of  citation  to  compel  payment,  etc.,  by  trustee,  2805. 

rrUBN  IN  JUSTICE'S  GOUBT— of  summons  issued  by  justice  of  the  peac^, 

must  be  made  before  second  summons  issues,  2883. 
of  such  summons  by  constable.  2886. 

of  summons  before  justice  ;  justice  must  wait  one  hour,  2893. 
of  service  of  order  of  arrest  issued  by  justice  of  the  peace  and  of  notification 

to  plaintiff,  2899. 
of  warrant  of  attachment  against  property,  2916. 
of  constable  in  action  of  replevin,  29S». 
by  constable,  of  service  of  subposna,  2970. 
of  execution  issued  by  justice  of  the  peace,  3026. 
of  such  execution  by  constable  to  justice,  3031. 
of  justice  on  appeal  from  judgment,  3063. 
id.;  when  justice  out  of  office,  3064. 
further  return  ;  how  compelled,  3066. 
proceedings  where  justice  dies,  etc.,  before  making,  8066. 
of  precept  in  proceedings  relative  to  strays,  3089. 

iVEBSION— joint  tenants,  of,  may  maintain  action  for  partition,  1638. 
owner  of  undivided  share  in,  or  in  remainder,  etc.  1688. 
how  partition  made  to  holder  of  estate  in,  1653. 
estate  of  defendant  in,  basis  of  action  to  determine  claim,  1638. 
proceedings  where  defendant  claims  in,  1643 
grantor  of,  may  maintain  action  for  waste,  1652, 
judgment  in  action  for  waste  by  person  next  entitled  to,  1665. 
action  in,  for  injury  to  inheritance,  1666. 
judgment  by  default  against  holder  of  particular  estate,  when,  1680. 

IVOOATION  -of  letters ;  accounting  ;  successor.  2806. 
of  sabmissioQ  of  controversy  to  arbitration,  2383. 
liability  of  party,  revoking  such  submission,  2384,  2886. 
question  on  revocation  ofj^robate  cannot  be  referred,  2646. 
ot  letters,  for  failure  to  give  new  bond,  2690. 
id.;  contents  and  effect  of  decree,  2603, 2604. 
of  probate  of  will ;  may  be  implied  for,  2647. 
when  application  therefor  must  be  made,  2648. 
Station  thereupon,  2649. 

executor,  etc.,  to  suspend  proceedings  thereupon,  2660. 
hearing  upon  such  application,  2661. 
decree  upon  such  application,  2662. 
notice  of  decree  of  revocation.  2663. 

of  letters,  on  proof  of  will,  or  of  revocation  of  probate,  2684. 
id.,  for  disqualification,  misconduct,  etc.  2686. 

Eetition  and  citation  thereupon,  2686. 
earing  ;  decree,  2687. 
decree  not  to  affect  testamentary  trusts,  2688. 
application  of  executor,  etc.,  for  revocation  of  letters,  2689. 
proceedings  thereupon,  2690. 

in  what  cases  letters  may  be  revoked  without  a  citation,  2691. 
remaining  executors  may  act,  when  letters  of  one  revoked,  2692. 
in  other  cases,  successor  to  be  appointed.  2693. 
disobedience  of  order  for  executor,  etc.  to  account,  2727*. 
petition  for  accounting   may  be  made  by  executor,  etc.,  after  revocation  of 

letters,  2728.    > 
executor,  eU).,  may  apply  for  settlement  of  accounts  after  revocation  of  let- 
ters, 2728. 
on  disobedience  of  order  for  trustrc  to  account,  2809. 
testamentary  trustee  may  apply  for  settlement  of  aXter,  2811. 
of  letters  of  guardianship  for  misconduct,  neglect,  etc.  2832. 
citation ;  hearing ;  decree  thereon.  2833. 
application  of  general  guardian  for,  2836. 
proceedings  thereupon,  2836. 

of  letters  on  dlaobedience  at  order  for  guardian  to  aocomit,  QflSCK^. 
HT—writ  of,  abolished,  1687. 
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ued. 

sheriff  or  referee,  on  foreclosure  sale,  limited  to  fifty  dollars,  3297, 

tate  of  infant,  lunatic,  etc.;  proceedings  for.      (See  GoMMrrrEZ  ;  Im- 

)  . 

)N— jndgment  after  warrant  of  attachment  levied,  708. 

uid  of  whom  to  be  execnted,  etc.  1260. 

)xecuted  on  payment  of  judgment  and  request,  1261. 

3nt  or  mortgage,  required  on  redemption  of  real  property  by  creditor, 

execution  sale,  1450-1463, 1463. 

ant  against  Joint  debtor  by  release,    on  composition   with    creditor, 

ent  may  be  made  by  justice  of  the  peace  who  is  innkeeper,  2866. 

-to  be  annexed  to  petition  of  insolvent  debtor  for  discharge  from  his 

,  2162-2169. 

)xed  to  petition  of  insolvent  for  exemption  or  discharge  from  impris- 

at,  2190. 

:o  petition  of  judgment  debtor  for  discharge  from  imprisonment,2203 

»  be  made  by  clerk;  warrant,  etc.  2293. 

included  in  such  schedule,  2299. 

exed  to  petition  for  voluntary  dissolution  of  corporation,  2421. 

lS— writ  of,  abolished;  relief,  how  obtained,  1983. 

riGEB.    (See  Offices.) 

D  ACADEMIES— not  affected  by  certain  provisions,  1804,  2431. 

ion  of,  or  a  wrong  seal  on  process,  24. 
)urt  to  remain  the  same,  27. 
description  of,  to  be  recorded,  etc.  27. 
ite,  27. 

Dunty  clerk,  27,  28. 
lay  be  af&xed  by  impression.  29. 
iction  and  renewal  of,  30. 

3ry  instrument,  only  presumptive  evidence  of  consideration,  840. 
ofiAcer  or  corporation,  how  affixed,  960. 
s  must  be  under,  1992. 
Issued  by  surrogate,  to  bounder  seal,  2481. 
ite  8  court,  2507, 

tameiitary,  etc.,  must  be  under,  2690. 

r<<ign  letters  testamentary,  must  be  authenticated  by,  2704,  2705. 
)  seize  property  withheld  from  executor,  must  be  under  seal  of  sur- 
I's  court,  2710. 

OF  STATE— <}opy  judgment-roll  in  action  to  vacate  letters-patent 

be  filed  in  office  of,  and  entry  made,  etc.  1959. 

ismit  copy  of  such  entry  of  such  judgment  to  county  clerk,  etc.  1960. 

i  names  to  be  made  to ;  publication  thereof,  2418. 

to  send  certified  copies  of  papers  in  case  of  non-residence,  to  be  filed 

oe  of,  2503. 

ire  searches  in  certain  offices  to  be  made  without  fee,  2290. 

'equired  of  guardian  ad  litem  in  action  for  partition,  1636. 
required  of  the  people,  public  officer,  etc.  1990. 
(See  Costs  ;  also.  Bond  ;  Undebtaeing.) 

-justice  of  the  peace  has  no  jurisdiction  in  action  for,  286S. 
,  cannot  be  maintained  in  district  court  of  N.  Y.  3215. 
es'  court  of  Albany  or  Troy,  3228. 
aal  injury,  3343. 

animals  running  at  large  in  highway,  etc.    (See  Stbaxb.) 

—for  what  causes  action  for,  may  be  maintained.  1762. 
on  may  be  maintained ;  residence  of  parties,  1763. 
in  action  for,  1764. 
action  for,  1765. 

tc,  of  wife  and  children,  in  action  for,  1766. 
for,  may  be  revoked,  1767. 
Oman  plaintiff  when  deemed  resident,  1768. 
1  action  for ;  costs  ;  execution.  1769.  • 
lemed  counterclaim  in  action  for,  1770. 

ive  direction  as  to  cuatody.  etc  ,  of  children,  mi .  ,    ,   . 

'C,  of  wife  and  children,  in  action  for ;  seouTity  tot,  vni. 
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property,  a*4S-M». 


leml  bond  n(,    {aeoOmc 


olst  ID  ot  third  paWon  to  proparty  BKac 

^Ke»  York,  bow  iislFCtcd,  Ilia. 

olftim  ot  third  porson,  to  ptopartj  aelead 
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HlIlO 
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no  joilBdlctloD 
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BPEOIAL  ADUIKiarBATOR— pi'ovlstoui  u  t 

3IJS3.    (Sue  AJiKisigcBAixm,  Txufoiusi.) 

SPECIAL  OOHpItT  JUDGE— may  taaua  habe 


niBBt  bs  eruitefl  ;  peuslty  fur  tof uolpR.  i 
may  be  Hnmlsd  insuotber  oouoty.  YotMi 
gnp  pHsonor  ahont  beiug  tHmoved.  aOM. 


may  ba  retuDtlik  >* 


ir  tb&t  pnrpose,  USS. 


HioTosnte,  1193. 

and  how  recorded.  MX. 


8PBCIJJ.  jnny— inea-inflB. 

PEOIAL  PBOCEEHINO— not  diuiontlnued  by  obingB,  vuuioy.  e 
continned  before  uiothor  Jnilgo  in  New  York,  3(j, 
■tipDlntioD  to  try,  elaewherD  thati  et  colirt-hniiAC.  tST, 
not  lo  abate  by  fHilnrB  or  lUIJouTiiuieDt  of  oourt,  U. 
disability  of  offlcer ;  aubelltutioD,  eto.,  tO,  Kl 
powerBofjudgeof  Buperlor  city  uonrt,  MS. 


ilfrom 


\on\TU 


rulOB  ot  Uui 
prncOBB  when  i 
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SPECIAL  PBOOEEDING— eonttnued. 
order,  where  to  be  entered,  826. 
wituesB  exempt  from  arrest,  8(;0. 
production  ox  book  of  account  compelled,  867. 
appeal  from  final  order  in  same  court,  1366. 
"    id. ;  by  another  court  or  judge,  1367. 

id. ;  intermediate  order  may  be  reviewed  on,  1368. 

id. ;  limitation  of  time  for,  1359. 

id  ;  provieiona  as  to  appeal  to  general  term,  etc.,  applied  to,  1360. 

id. ;  provlBions  relating  to  actions  apply  to,  1861. 

to  reoover  real  proper^  ;  when  may  be  taken,  1687. 

proMKniting,  in  name  of  another,  etc.,  misdemeanor  ;   action  'for  dauiafron 

therefor,  1900.  « 

efltoct  of  transfer  of  cause  of  action  in,  1909. 
by  or  against  unincorporated  association  ;  how  maintained,  1919. 
l)y  or  against  certain  county,  town,  etc.,  officers,  1926-1930. 
certiorari  cannot  issue  to  review  determination  by  court  of  record,  etc..  in  a 

eiTil,  2121. 
presentation  of  petition  is  deemed  commencement  of,  in  surrogate's  court, 

3517. 
temporary  administrator  may  maintain  or  defend,  how  far,  2675. 
jUBUce  of  the  peace  has  jurisdiction  in,  when  specially  conferred  by  law,  2H61. 
jnatioe  must  hold  court  in  his  town,  etc.,  for  trial  of,  2868. 
tnuiBfer  of,  when  justice  of  the  peace  about  to  remove,  or  disqualified,  etc  , 

8160-3162. 
tnuufer  of,  from  certain  local  courts,  to  supreme  court,  3197. 
eosta  in,  in  court  of  record,  how  awarded,  3240. 
amount  of  costs,  in  certain  proceedings  by  State  writ,  3268,  3269. 
jffOTiBlons  of  statute  as  to  costs  in  actions  apply  to,  3279. 
proceedings  rightfully  taken  in,  not  affected  by  this  act,  3362 
cMlnition  of,  as  used  in  the  new  revision,  8334. 

■gainst  executor  or  administrator.    (See  Exeotttob  and  Administbatob.) 
miBtitiited  by  State  writs.    (See  State  Wbit  ;  see,  also,  Titleu  of  the  Several 

Write.) 
in  Borrogate's  conrte.    (See  Subbooate's  Coubt.) 
in  justice  court  relative  to  animal  found  straying.    (See  Stbats.) 

finBOIAI*  SESSIOKS— are  courts  not  of  record,  3. 

SPECIAL  SURBOOATE— his  official  designation,  2483. 
^  when  to  discharge  duties  of  surrogate,  2484. 

nrder  of  supreme  court  at  general  term  for  that  purpose,  2488 

anthorlty  so  conferred,  how  superseded,  2489. 

compensation  of,  when  acting  as  surrogate,  2493. 

when  acting  as  surrogate,  where  and  how  recorded,  2494. 

may  aq^  in  surrogate's  absence,  on  petition  for  discovery  of  property  withheld, 
8706. 
BKBdAIi  TERM— of  court  of  record,  adjournment  of ;  proceedings  thereupon,  34. 
B^BOIAL  YEBDIGT— defined  and  effect,  1186. 1188. 

'  SuiiTiOATIONS— in  opposition  to  ineolveut's  discharge  from  his  debts;  jury 
trial,  etc.,  2168. 
In  opposition  to  petition  for  insolvent's  exemption  or  discharge  from  arrest. 
2193. 

*^^TE — ^property  taken  pursuant  to  statute  of,  etc ,  cannot  be  replevied,  unless, 
etc.,  1690,  2919. 

(See    Attobmxt-Gbnebal ;    People   of    the    State;    Officeb  ;    i'UBLio 
Funds.) 

^ATE  ifliGINEEB  AND  SURVEYOR-may  require  searches  iti  certain  public 
offices  to  be  made  without  fee,  3290. 

^-^TE  PAPER — ^publication  of  order  to  show  cause  on  application  of  insolvent 
for  discharge  from  debts,  to  be  in,  2166. 

publication  in,  of  order  to  show  cause  on  petition  of  insolvent  debtor  for  ex- 
emption, etc.,  from  arrest,  2192. 

Older  to  show  cause  on  petition  for  voluntary  diRSolution  of  corporatiou  to  be 
I>ublished  in,  2424. 

when  publication  of  citation,  etc.,  in  surrogate  h  court,  ordered  in,  2535,  2636, 

IMiblication  may  be  made  in,  when  proprietor  of  conntrv  newspaper  refuses, 
.3293. 

|)roof  of  sqcb  publication,  what  to  state,  3294. 
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^■-BliTE  TBEASDSiSB— to  p 

K,        legiu^y,  elo..  at  ni,l.iio« 

u  penou  to  bo  paid  to .  claiiuB  thHrsIa,  ino^^^^M 

^K         iD»y  require  senrohes  U 

1  oerUln  pabUo  oBcvs  without  Cee,  UM.      ^^^^M 

on        IWl.                                                                ^^^H 

jBople.  19S3.                                                      ^^^^1 

Ltb  people ;  portlcB,  hew  etyled,  19M.            ^^^^M 

pactlBB  jMy  appMr  bj 

BtloFuey.  lUSS.                                                  ^^^^^H 

allawuuoe  oC,  to  bs  ludi 

orsed  BDd  nlgned,  IBM                                     ^^^^M 

flimlardari  oerUin  pre 

H^eedtnge  sBiae  u  In  aotloDe,  Ml.                 ^^^^M 

IvUeusuDliwrtt.  Mlncii 

liabBU  dorpaa.  haw  narred ;  fees  uid  nndecteldDg.  3000.                    ^^^^ 

quallflcatlaa  of  Jul  twc 

>  seotlone.  HWi.                                                                   ■ 

S.odaofBBrric«   «(=«« 

uo.  «;.en  peneii  conceuje  blmeBlf,  3003. 

Biuoimt  ol  BoiU.  wties 

1               iagi  commaa  erf  bj,  »asa,  SjOB.                                                            '  "         | 

for  proviHlooa  uppboiib 

IB  to  partlDDLir  \Trlta.    (Bee  Titles  ot  tlioeein|MH 

ftTATUCK— UmltBtioQ  otsc 

tian  OQ  liability  cieated  b;.  iBfi-aai.             ^^^^M 

prtvato.  hnw  nleailBd,  S 
d j  Uia  SldtB.  6o«  prove 

ilgB  eonntr; ,  hov  proved.  MS.                   ..>^^^^l 

to  the  writ,  etii.,  ia  DoufuTed  b}.  IIMI,         Tj^Hl 

proTiiiloiiB  o[   ti'imer.  i 

ooirt,  ai47. 
wion  [norBMBa  Boirt* 

alloTBd  to  detenduil  iu  actluu  hrDiiglu  Icr  iA  Ica  1 

nndsT  statute  or  thr 

i  State.  15.-X.  3ISB.                                                     1^      J 

iu:tlon  tor  peoal^  or  (o 

rteltuie  ander.    (See  Feru:TI.1                      J^^^^H 

Stay  of  pkoobedisqs-' 

Kheii  not  to  eineed  twenty  dne,  US.            ^^^^H 

onappnltu  onuTt  or  appe&la,  ISUB-IS'JT.                                            ^^^^^H 

OD  sppul  to  BeBpral  tei 

e,  ta  nianilaDinB  proceodlngq,  30BO.             ^^^^H 

on  uflrHnwi'i  by  appeal 

in  for  cobU.  in  siunmarjr  pFDoeadl''0>.4£^^^^^^| 

BTENOGRAPHEBS,  300.  361 

of  Judee.  83-88.                                           ^^^^H 

1  New  York  and  Kia^e.  -in.i.                          ^^^1 

id. ;  iQ  other  eonntJee. 

^^^H 

into  n  ten  ot  teetlmoay 

taken  bi  such;  how  aulhentioatsdi  l>(Niaj^^^^| 

(eeaof.  WcoplBiofnc 

^^^^H 

SToasaoLDEKS— ot  oorpt 

^^^^M 

lay  be  brougiit  agalnet,  1701.                          ^^^^H 
[   twalaet-DsniBd  actions,  ITBa-lTM.           ^^^^H 

oflloera,  etc.,  maj  be  ct 
mleuomeroC  oo-dBfanrlB 

aTHAYa-aotlon  before  Juel 

ice  of  (he  peace,  (or  anffeclaa  anlniali  is  I^^^^^^H 

peuiUiee  to  bo  recover. 

^^^H 

iniuabi  Btraylng,  WH.                                  ^^^^H 

■Then  prlT»tB  perBon  ins 

i;  seize  Hooh  tLDinmls,  nogS.                          ^^^^^M 

to  preBe.it  petition,  Hm.                             '^^^^M 

prsoept tbereopon.  Id.;' 

howaervod.  9U67,30S8.                               ^^^^M 

prontornarvlaB  of  preoept ;  HDBWsr;  Icial.  BOSH.  nOM.                  "^^^^^^^H 

JeulBion  in  tsyor  of  peM 

.fioner  :  wariut  to  nell ;  puot^Iiai  Ut^l^^^^^ 

»ppllu«liuQ  ot  proeBedB 

,«^B^^1^^^^H 

"l^^^^^^^^^^^H 
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lAYQ-continued. 

order  upon  claim  for  surplus ;  appeal  therefrom,  3095. 

proceedings  upon  decision  in  favor  of  person  answering,  3096. 

demand  of  possession  before  trial ;  proceeding  thereupon,  3097 

id. :  wjtieQ  animal  wilfully  set  at  large  by  third  person,  3098. 

action  by  owner  in  such  a  case,  3099. 

action  by  petitioner  and  by  officer,  3100. 

demand  of  possession  after  finid  order  and  before  sale.  3101. 

order  upon  demand  of  possession  ;  appeal  therefrom,  3102. 

id. ;  stay  of  proceedings,  3103.  • 

appeal  from  final  order,  3104. 

id. ;  stay  of  proceedings  and  deliyery  of  possession,  when  appeal  taken  by 

claimant.  3106.^ 
proceedings  upon  affirmance,  3106. 
limitation  of  action  for  seizing  animals,  3107. 
certain  actions  cannot  be  maintained,  8108. 
where  several  animals  are  trespassing,  damages  are  entire ;  proceedings  iu  such 

cases.  3109. 
proceedings  in  other  cases,  where  different  owners,  3110. 
surplus,  where  there  are  different  owners,  311 1 . 
when  one  action,  etc  ,  supersedes  any  other,  3112. 
rights  of  officer  when  private  persons  fail  to  prosecute,  3113. 
person  having  a  special  property  deemed  owner,  3114. 
agents  may  act  for  his  principal,  3116, 

££T  COMMISSIONER— may  seize  animals  running  at  large,  3084. 

UOK  JUBY— 1065J-1069. 

BUSSION  OP  CONTROVERSY— regulated,  1279-1281.    (See  Arbitkation.) 

FCBNA— regulations  as  to  issue  and  service  generally,  8.'2-874. 
oonrts  of  record  may  issue,  7. 

Crom  N.  Y.  marine  court,  served,  where,  338.  # 

for  witness  on  deposition,  by  consent,  879. 
Id.  ;  to  be  used  on  motion,  886. 
Id. ;  to  be  used  without  the  State.  915-918. 
Id. ;  penalties  for  disobedience,  920. 
surrogate  may  issue  in  or  out  of  court.  2481. 
proof  of  service  of  citation  or,  in  sun-ogate's  court,  2632. 
when  justice  of  the  peace  may  issue,  2969. 
id.;  service  thereof,  2970. 

by  justice  of  the  peace ;  penalty  for  default,  2974. 
Id  ;  how  penalty  imposed,  2975. 
oommissioners  to  take  testimony,  may  issue,  2984. 
may  be  issued  iu  blank,  by  justice  of  the  peace,  3135 

BMrvloe  of,  issued  from  mayor's  court  of  Hudson,  or  recorder's  court  of  Uiica  or 
Oswego,  3201. 

ISTITUTED  SERVICE— 436-446. 

of  precept  in  summary  proceedings,  2240. 

of  citation  in  surrogate's  cdurt,  upon  resident,  2621. 

tSTITUTION— of  officer,  in  special  proceeding,  62,  53. 

of  defendant  in  place  of  sheriff,  in  attachment  cases,  710. 

of  party,  does  not  invalidate  bond  or  und'ertaking,  815. 

of  hidemnitors  in  action  against  officer  for  levy,  etc.  1421-1427. 

of  parties  on  appeal,  1299. 

of  plaintiff  in  partition,  when  court  may  order,  1547. 

of  successor  of  officer,  after  death,  etc.,  pending  action,  etc.  1920 

of  party  on  appeal  from  surrogate's  court,  in  case  of  death,  2576. 

IMARY    PROCEEDINGS     TO     RECOVER     POSSESSION     OF     REAL     PUOP 

ERTY— when  tenant  may  be  removed  by,  2'231. 
persons  holding  over  land  sold,  etc.,  may  be  removed  by,  2232. 
removal  of  person  in  case  of  forcible  entry  and  detainer,  2233. 
«{ip]iQation  in,  to  whom  made,  2234. 
petition  by  person,  entitled  to  possession,  2235. 
notice  to  be  given  in  certain  cases,  2236. 
petition  by  neighbor  of  bawdy  house,  etc.  2237. 
precept  to  be  issued  on- petition  in,  2238. 
id.  ;  hpw  issued  in  New  York  city,  2239. 
id, ;  how  served,  2240 

duty  of  person  to  whom  copy  of  precept  delivered  ^141. 
When  precept  to  be  served  on  landlord  of  bawdy  houae,  *£iAll 
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SUMMARY     PROCEEDINGS   TO     RECOVER     POSSESSION     OF   REAL  ¥8fJ^ 
EHTY— continued, 
proof  uf  Horvice  of  precept,  2243. 
uuBwer  in,  2241. 

iBBuus  upon  forcible  entry  or  detainer.  2246. 
transfer  of.  in  N.  Y.  district  court,  2246. 
trial  of  issues  joined  in,  2247. 
adjournment  of  hearing,  2248. 
final  order  upon  trial.  2V49. 
amount  of  costs  allowed ;  how  collected,  2260. 
warrant  to  deliver  possession  of  premises,  2261.    . 
execution  of  warrant  in,  2262.         * 

when  issuing  of  warrant  cancels  lease  ;  landlord  may  recover  rent,  33BX3A 
such  warrant  and  execution  for  costs,  when  and  how  atayed,  2264. 
undertaking  to  stay  ;  how  disposed  of,  2266. 
redemption  by  lessee,  2266. 
id.;  by  creditor  of  lessee,  2267. 
qualification  of  last  two  sections,  2268. 

order  to  be  made  thereupon ;  liability  of  person  redeeming,  32B9. 
appeal  from  final  order  in,  2260. 
effect  of  such  appeal  limited  in  certain  cases,  2261. 
warrant ;  how  stayed  on  appeal,  2262. 

appellate  court  may  award  restitution  ;  action  for  damages,  2968. 
application  of  foregoing  provisions  ;  effect  of  final  order,  2364. 
how  proceedings  of  this  4iature  to  be  stayed,  2266 

SUBiMONS — the   summons  and  accompanying  papers  prescribed  and  regnUte': 

personal  service  thereof ;  appearance  of  the  defendant,  416-434. 
delivery  of,  to  officer  for  service,  when  deemed  commencement  of  sctioi. 

399,400. 
service,  if  defendant  is  not  found,  or  evades,  etc.  436,  4S6. 
filing  papers  on%uch  service ;  proof  of  service,  437. 
service  by  publication,  and  without  the  State,  438-488,  446. 
proof  of  such  service,  444. 
unknown  defendant  or  name,  461. 

supplemental,  to  issue  to  parties  brought  in  ;  its  service,  eto.  468,  760. 
order  of  arrest  may  accompany,  658. 
injunction  order  may  accompany,  608. 
attachment  may  be  issued  before  service  of,  638. 
service  of,  after  issuing  attachment,  638. 
dinmiusal  of  complaint  for  neglect  to  serve,  821. 
to  bo  filed  within  ten  days  after  service.  824. 
supplemental,  to  bring  in  new  defendant  after  death  of  jMuiy,  in  action  for 

partition,  1688. 
id.;  to  bring  in  new  parties  in  action  for  waste,  where  judgment  of  partitKA 

granted,  1657. 
service  of,  must  be  made  within  sixty  days  after  filing  lis  pendens,  etc  1670. 
rcquiHites  of,  for  judgment  by  default  in  matrimonii  actions,  1774. 
service,  filing,  etc.,  in  actfon  for  penalty,  etc*.  1H97,  1964. 
indorsement  upon,  in  action  for  statutory  penalty,  etc.  1897, 1964. 
designation  of  officer,  in  summons,  in  certain  actions  by  or  against,  190. 
SUMMONS  IN  JUSTICE'S  COURT -commencement  of  action  by,  2876. 
contents  of;  service  of,  '2877,2878. 
service  of,  upon  corporation,  2879-2882. 
second  and  third  summons ;  effect  thereof,  2883. 

where  name  of  defendant  is  unknown  ;  return  of  summons,  2884,  2886. 
service  of  summons  and  warrant  of  attachment,  2910. 
proceedings,  when  summons  not  personally  served,  2918. 
how  to  be  served  in  action  for  a  chattel,  2922. 
proceedings  when,  not  personally  served  on  defendant,  2932. 
a<'.tion  not  affected  by  failure  to  replevy,  after  service  of,  2933. 
joinder  of  issue  on  return  of.  *2y34. 
publication  of ,  when  proprietor  of  county  newspaper  refuses,  ete.;  affldsYito' 

such  publication,  3293,  3294. 
SUMMONS   IN   CERTAIN    COURTS   OF   CITIEB— copy    of     complaint    msj  *• 

served  with,  in  justice's  court  in  Brooklyn,  3126. 
default  on  return  of,  may  be  opened,  in  justice's  court  in  Brooklyn,  8198. 
in  N.  Y.  marine  coiXYt,  aift5 . 
service  of,  without  tUe  c\t^  ot  T^^ivi  XoxY,  ox  Xyj  -vf^^S^nft.Uon^  in  action  in  tbi» 

court,  3170.  .         ^  ..*._. 

in  N.  Y.  marine  oourt,  vjliieTi  otClm  ol  axvss^  «nak\aA.,Vawi!teiiiT&Mtea 

8178-3186. 
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JUMMONS  IN  CERTAIN  COURTS  OF  CITIES— conttnMed. 
in  city  court  of  Yonkers,  where  may  be  served,  3205. 
service  of  copy  of  compiahit  with,  in  New  York  district  courts,  and  juslues' 

courts  of  Albany  and  Troy,  3207. 
id.;  and  proof  of  service,  320« 
commencement  of  action  by,  in  such  court,  3209. 
must  be  made  returnable  immediately,  when  order  of  arrest  granted  ili  New 

York  district  courts,  8218. 

IX7NDAY — courts  not  to  sit  ofi,  except,  etc.  6. 
arrest  on,  when  allowed,  6. 

commitment  and  discharge  of  prisoners  on,  when  allowed,  6. 
when  excluded  in  computing  time,  788. 

habeas  corpus  to  inquire,  may  be  issued  and  served  on,  2016. 
sale  on  mortgage  foreclosure  by  advertisement  not  to  be  held  on,  2393. 

,  CJPERINTENDENT  OF  THE  POOR.    (See  Oyiebsebb  of  the  Poob.  ] 

iUPERIOR  CITY  COURTS— provisions  applicable  to  all.  268-285. 

provisions  exclusively  applicable  to  the  court  of  common  pleas  for  tbo  city 

and  county  of  New  York,    and   the  superior  court  of    the  city  of    New 

York,  286-291. 
provisions  exclusively  applicable  to  the  superior  court  of  Buffalo,  292-306. 
provisions  exclusively  applicable  to  the  city  court  of  Brooklyn,  307-313. 
chief  judges  are  members  of  convention  to  make  rules,  17. 
may  direct  clerk  to  destroy  certain  papers,  21. 
judges  perform  duties  of  supreme  court  justice  at  chambers,  241. 
may  appoint  receiver  in  certain  cases,  718. 
power  of,  as  to  transfer  of  money,  etc.,  in  court,  748. 
■  judge  of,  may  order  discharge  of  witness  from  arrest,  862. 
appeal  to  general  term.    (See  Appbal.) 

may  entertain  application  of  guardian,  etc.,  to  agree  to  partition,  1690. 
application  to,  for  leave  to  suesherifTs  official  bond,  1880. 
what  proof  required  before  granting  leave,  1880. 
order  granting  leave ;  action  thereupon,  1881. 
same  provisions  as  to  suits  on  other  official  bonds,  1886-1889. 
action  for  penalty  incurred  by  doing  act  adjudged  lawful  by  general  term  of, 

cannot  be  maintained  when,  1961. 
judge  of.  may  issue  habeas  corpus  to  testify,  when,  2009,  2010,  2011. 
judge  of,  when  to  take  bail  on  certiorari,  2046. 
id.;  must  file  recognizar  ce  with  clerk,  2047. 
appeal  from  final  ordei  of  general  term  of,  in  habeas  corpus  or  certiorari ; 

bail  thereon,  2062. 
certiorari  to  review,  etc.,  can  issue  out  of,  2123. 

may  appoint  trustee  for  property  of  criminal  during  imprisonment,  2219. 
jurisdiction  of,  over  person  and  property  of  lunatic,  etc.  2320, 
duty  of  such  court  exercising  such  jurisdiction,  2321. 
judge  of,  may  act  in  surrogate's  absence,  on  petition  for  discovery  of  property 

withheld,  2708. 
what  courts  are  so  designated.  8343. 

for  provisions  specially  applicable  to  local  courts.    (See  titles  of  those  courts.) 
3UPERS£DEAS~as  to  defendant  in  actual  custody,  when  ordered,  672. 

SUPERVISORS— to  pay  for  printing  calendars  of  certain  courts,  20. 
to  provide  rooms,  furniture,  etc.,  for  courts  of  record,  81. 
id.;  for  payment  of  court  stenographers,  88. 
to*appoint  physician  to  county  jail,  126. 

in  certain  counties,  to  provide  stenographer  for  county  court,  868. 
board  of,  may  appoint  temporary  surrogate,  in  case  of  disability,  2492. 
surrogate  to  report  fees  annually  to  board  of,  2501. 
may   authorize  appK^tment,  and  fix  compensation  of   clerks  in  surrogate's 

office,  2508. 
when  costs  cannot  be  awarded  against,  in  action  on  account  of.  act  done  colore 

officii,  etc.  8244. 

BUPPLEMENTAI^pleading,  644,  760. 
summons,  458,  760. 

8UPFLEMENTABY    PBOOBBDINOS— when   court    may   discharge   offender   for 
contempt  in,  2286. 

the  different  remedies  under  this  title,  2432. 
nature  of  the  remedies  ;  review  of  orders,  2438. 
what  judge  may  entertain  the  proceedings,  2484. 
order  to  examine  judgment  debtor  after  tetaxu  ot  «x.«ou\>Votv^*2AS^^ 


'snPPLBUENTABY  PEOOKBDISUS— eDBhuBed. 
id.  1  bBtorc  relnru  ot  eisontion.  itHS. 

Id.  i  utiae  tbs  order  baa  bi 


jc  may  ha  appninWd,  aiei. 
I  other  ccedltoc*  ot  <9pIlc«iOD  loiisuelver,  UAH. 
■ —  ._L_ ,..^=    -.  _       ..  ^j^ejjtjp  roAf  Iv 


action  [or  ponartj  toi  aitoRwA  iA'i»a%»4  la 

npuUcfttion    Eor  ImbsiiB  oqib'*' ■"  """' 
tojMtioooI.Mll. 


<--ii  INDEX.  [References  ar" 

CTSBEMB  OOUBT—eontimted, 

whan  sach  writ  may  be  made  returnable  before  another  judge,  2023. 

penalty  on  court  or  Justice  for  refusing,  etc.,  habeas  corpus  or  certiorari,  2020. 

proceedings  on  return  of  writ,  2U31. 

justice  of,  when  to  take  bail  on  certiorari,  2f)46. 

when  Justice  of,  may  issue  certiorari  or  habeas  corpus  to  inquire,  etc.,  without 
application.  2026, 

Jostioe,  or  court,  may  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved ;  proceedings  thereon,  2064-2067. 

id. ;  may  take  bail  pending  appeal  in  habeas  corpus  or  certiorari,  2060-2062. 

ftt  what  special  term  of,  mandamus  may  be  granted,  2068. 

general  term  of,  may  gntnt  mandamus  when,  2069. 

application  of  writ  of  astemment  of  damages  must  be  made  to,  2104. 

certiorari  to  review,  etc.,  can  only  issue  out  of,  except,  etc.  2128. 

petition  for  discovery  of  death  of  life*tenant  may  be  presented  to  special 
term,  2302. 

haa  jurisdiction  of  person  and  property  of  lunatic,  idiot,  and  habitual  drunk- 
ard, 3820. 

dnty  of  such  court,  exercising  such  jurisdiction,  2321. 

appUoation  for  appointment  of  such  committee  must  be  at  special  term,  2323. 

■upplementary  proceedings  may  be  instituted  before  justice  of,  when,  2434 

authority  of  officer  or  court,  to  act  as  surrogate,  in  case  of  disability,  is  estab- 
lished by  order  of  general  term,  2486-2491. 

justice  of,  may  act  in  surrogate's  absence,  on  petition  for  discovery  of  prop- 
erty withheld,  2708. 

new  action  may  be  brought  in,  after  answer  of  title  iu  justice's  court,  2953 

•ctiOBS  and  apeoial  proceedings  pending  in  mayor  s  court  of  Hudson,  and  re- 
corders' courts  of  Utica  and  Oswego,  transferred  to,  3197. 

HjJtBTY — to  undertaking  or  bond,  when  one  is  sufficient,  811. 
must  justify,  812. 

when  several  may  justify,  in  smaller  amounts,  813. 
may  recover  costs  of  suit,  against  principal,  1916. 

(See  Uin>XBTAKiNa ;  Boip.) 
action  against,  on  official  bond.    (See  Offioial  Bovd.) 

■JpBFLUS  MONET— Arising  on  foreclosure  Rale,  disposition  of,  1633. 

on  foreclosure  of  mortgage  by  advertisement,  to  be  paid  into  court ;  disposi- 
tion thereof,  2404-2408. 

arlaing  on  sale  of  real  property  of  decedent  for  payment  of  debts,  may  be  paid 
into  court,  pending  apeal,  27G9. 

<m  foreclosure  and  other  sales  ;  when  paid  to  surrogate,  2798. 

distribution  of  the  last  named  proceeds,  2792. 

disposition  of,  arising  on  sale  of  animals  straying,  etc.  3092-3094. 
'    distribution  of,  when  there  are  separate  owners,  3111 . 
I  See,  also,  Sai<b.) 

8DBPBISB— relief  from  judgment,  etc    724. 

8CTBB0GATE— consent  of,  required  before  infant  can  bring  action  for  partition, 
1634. 
may  grant  leave  to  issue  execution  in  action  against  executor,  1826-1827. 
may  be  directed  to  issue  letters  testamentary,  by  judgment  in  actiuu  to  cHtab^ 

Ush  will,  1863. 
action  upon  official  bond  of.  1886. 

habeas  corpus  to  testify,  in  proceeding  before,  by  whom  issued,  2009-i!011. 
incidental  powers  of,  2481. 

snrrogate  and  acting  surrogate :  their  official  designation,  2483. 
special  surrogate  ;  his  official  designation,  2483. 
TScancT  or  disability ;  who  to  act  as,  2484. 
disqualiflcation  of,  except  in  New  York  county,  2485. 
id.;  in  New  York  county.  2486. 
proof  of  authority,  2487. 
id.;  when  and  how  madia.  2488. 
how  authority  superseded,  2489. 

proceedings  in  New  York  and  Kin  gs  counties  regulated,  2490. 
id. ;  transfer  of  proceedings  to  nnrrogate's  court,  2491. 
temporary  surrogate  ;  when  board  of  supervisors  may  appoint,  2492. 
id. ;  compensation,  2403. 

id  ;  acts,  etc.  ;  when  and  how  recorded,  2194. 
when  not  to  be  counsel,  etc.  2495.  i* 

when  disqualified,  2^96. 

dlsqualMcatioD  ;  when  objerfiou  must  be  taken  '2491. 
booi0tobekeptby,2498.  24VV. 
fg  Kings  county.    (See  Kmas  County.^ 
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8DRB0GATES'  COURTS— continued. 
appeal  from  order  thereupon.  2649. 
dennitioD  of  "  final  order*  and  •*  decree,"  2550, 
decree  settling  an  account,  to  contain  summary  thereof,  2661. 
decree  or  order  ;■  when  evidence  of  assets,  2562. 
decree  for  money  ;  how  docketed,  2553. 
enforcement  of  decree  by  execution.  2664. 
id.;  by  punishment  for  contempt,  2565. 
definition  of  "order;'*  how  enforced.  2660. 
costs ;  when  and  how  made  payable ;  amount,  2567-2561. 
additional  allowance  in  settling  accounts,  2562-2665. 
allowance  upon  sale  of  real  property.  26G6. 
fees  of  appraiser  and  other  officers  and  of  witnesses,  2666. 
application  to,  for  new  bond  or  sureties  of  executor  etc.,  2697, 
jurisdiction  to  grant  ancillary  letters  testamentary  or  of  administration,  2G95,, 

2696. 
proceedings  by  executor  or  administrator  to  discover  property  withhold, 

2706-2714. 
appeal  from.    (See  Appeal.) 
as  to  letters,     (See  Lbttebs  Tkstamsntabt  ;  id.;  of  ADMnnsTKATioN ;  id.  ;  of 

Guardianship  ;  Tbustbe,  Tbstamsmtabt.) 
disposition  of  decedent's  real  property  for  payment  of  hia  debts.    (See  Heal 

Pbopkbty,  Disposition  of.  etc.) 
provisions  relating  to  testamentary  trustee.    (See  Trustee,  Testamentary.) 
provisions  relating  to  a  guardian.      See  Guardian.) 

accounting  by  executor  or  administrator,  guardian  or  trustee.    (See  Account  ) 
proceedings  by  and  against  executor  and  administrator.    (See  Executor  ani> 

Administrator.  ) 
as  to  revocation  of  probate  and  ot  letters.    (See  Revocation.) 
hearing  in      (See  Uearino  in  Surrooates'  Gourxs.) 

SURVEY — order  for,  when  may  be  made,  1682. 
contents  and  service  of  order  for,  1683. 
authority  of  party  under  order  for,  1684. 
fees  for,  3299. 

T. 

TAVEBN— keeper  of.    (See  Innksbper.) 

TAX — payment  of,  to  be  directed  by  judgment  for  sale  of  real  property,  1676. 

action  cannot  be  maintained  for  chattel  taken  for  collection  of,  except,  etc., 
1690,  2919. 

TAXATION — of  cost  on  forolosure  of  mortgage  for,  2403. 
of  costs  before  justice  of  the  peace,  3U78. 
otfeea  of  certain  officers,  on  demand,  3287. 
certificate  of  judge  or  referee  is  the  only  competent  evidence  on  taxation  of 

certain  costs  3248. 
of  costs  ;  how  made  ;  allowance,  etc.,  3262.  * 

id.;  notice  of,  3263. 
id. :  retaxation  of,  3264. 
id.;  review  of,  8266. 
id.;  duty  of  taxing  officer.  3266. 
id.;  affidavit  as  to  disbursements,  3267. 

TAX  PATEB— may  bring  action  to  prevent  waste,  etc.,  1925. 

TENANT — or  occupant,  must  be  made  defendant  in  action  of  ejectmeut,  1602. 
provisions  in  action  of  ejectment  against,  1504-1509. 
at  will,  for  years,  etc.,  may  be  removed  by  summary  proceedings,  2.31. 
for  proceedings  in  such  case.    (See  Summary  Prookedinos,  etc.) 
discovery  of  death   of  tenant  for  life.    (See  Disooybry  of  Death    of  Lifp: 

Tenant.) 
of  particular  estate.    (See  Estate.) 

TENANTS  IN  COMMON— aeparate  action  of  ejectment  maintainable  by,  1.500. 
ouster  to  be  proved  in  action  of  ejectment  between,  1515. 
when  action  of  ejectment  against,  may  be  severed,  1616, 1617. 
of  estate  of  inheritance,  etc.,  may  bring  action  for  partition.  1532-15:-.7. 
court  may,  on  request,  direct  shares  in  partition  to  be  set  ofT,  tu  be  held  hs 

1648. 
guardian  of  infant  who  is,  may  apply  for  partition,  1690-1693. 
action  of  waeie  maintained  by ;  judgment  therein,  165&-\^&%. 
may  wAintain  action  to  recover  just  propoTtioii,  agjB&XksXi^k  <^oA.%\\.'8a\\.«  V^^** 

TENDER— regulated  in  detail,  731-734. 
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TBIAL  JUROH—cnrUimied. 

id.;  fine  to  be  imposea  on  defaulting,  3009. 

fees  of.  iu  courts  of  record  generally,  3313,  3316.  ,  ^ 

definition  of  as  used  in  new  revision,  3343. 

certain  provisions  apply  to  trial  iu  criminal  cause,  S347. 

application  of  certain  provisions ;  drawing  of,  3350. 

rROY  JUSTICES'   OOUBT  OF— application   in  summary  proceedings  to  recover 
land  may  be  made  to  justice  of,  2234. 
service  of  copy  of  complaint  with  summons  ;  proceedings,  3207. 
id.;  and  proof  of  service,  3208. 

action  how  commenced ;  arrest ;  attachment ;  replevin,  3209,  3211, 
proceedings  when  title  to  real  property  is  in  question,  3212. 
appeals,  3213.  •  • 

efFect  of  this  act  upon  jurisdiction  and  proceedings,  321i. 

riiUST— what  property  held  in,  cannot  be  taken  in  creditor's  action  for  discovery, 
etc.,  1879. 
property  held  in,  when  exempt  from  supplementary  proceedings,  2463. 

rBUST  COMPANY— excepted  from  provision  as  to  voluntary  dissolution  of  cor- 
poration, 2420. 

DBnST£E— of  express  trust,  defined,  449. 
id.;  may  sue  alone,  449. 

cannot  be  arrested,  except  for  personal  act,  655, 
money,  etc..  in  court,  when  transferred  to,  747. 
powers  of,  in  relation  to  such  moneys,  etc.,  749. 
death  of,  when  not  to  abate  action  brought  by,  766. 
reference  on  appointment  of,  827. 

holding  over,  etc.,  deemed  tresspasser ;  action  against,  etc.,  1664. 
action  does  not  abate  on  death  or  removal  of,  1828. 
of  insolvent,  petitioning  for  discharge  from  debt  may  recover  penalty  from 

creditor  swearing  falsely,  2159. 
Buch  trustees  ;  how  nominated,  and  by  whom.  2176. 
what  estate  is  vested  in  such,  2176. 

proceedings  when  such^  refuses  to  gi^e  certificate,  2179,  2180. 
under  assignment  of  insolvent,  on  petition  for  exemption  or  discharge  from 

imprisonment,  2194. 
assignment  to  be  ordered  to  on  application  of  judgment  debtor  for  discharge 

from  imprisonment  on  execution  ;  effect  thereof,  etc  ,  2208,  2211. 
powers  and  duties  of  such,  2215.  ^ 

of  property  of  criminal  during  imprisonment ;  how  may  be  appointed,  2219. 
who  may  apply  for  such  appointment,  2220. 
petition  and  proceedings  for  that  purpose,  2121-2280. 
proceedings  against,  to  compel  production  of  life-tenant,  2302. 
when  may  petition  for  dissolution  of  corporation.    (See  Dissolution  of  Cob- 

BOBATIOV.) 

deposit  of  securities  to  reduce  penalty  of  bond  of,  2595. 
liability  on  bond  for  money  received  in  other  capacity,  2596. 
security  for  costs ,  when  required  in  action  by,  8271. 
of  corporation.    (See  Dibegtob.) 
bond  of.    (See  OffioiaIj  Bond.^ 

FBUSTEE,  TESTAMENTABY— jurisdiction  of  surrogate's  court  as  to,  :472. 
provisions  concerning  jurisdiction  of  such  court,  2473-2482. 
definition  of,  as  used  in  chapter  on  surrogates'  courts,  2514.  * 

additional  allowance  may  be  made  to,  by  surrogate,  2562-2565. 
surrogate  may  direct  as  to  custody  of  property,  when  co-executors  disagree, 

2602. 
id.;  application  of  article  relative  to  letters  to  such,  2610. 
revocation  of  letters  testamentary,  when  not  to  affect,  2688. 
petition  to  compel  payment  of  debt,  legacy,  etc  .  by,  2805-2806. 
surrogate  to  determine  controversies  ;  proportion  retained,  2812. 
effect  of  decree ;  resignation  of  trust,  2813.  2814. 
petition  for  security  from  testamentary  trustee,  2815. 
security ;  how  given,  2816. 
removfd  of  testamentary  trustee,  2817. 
appointment  of  successor,  2818. 

proceedings  where  testamentary  trustee  is  also  executor  or  administrator,  2819. 
application  of  this  title,  2820. 
as  to  bond  of.    (See  OFnoiAii  Bond  ) 
as  to  accounting  by.   (  See  AcKX>TJirr.) 
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UNITED  STATES— oonftnued. 

prisoner  detained  by  virtue  of  a  mandate  of  court  ur  judge  of,  not  entitled  to 

habeas  cdipua,  201H, 
prisoner  held  under  mandate  of  court  of,  must  be  remanded  on  habe^  corpus, 

2032. 
legality,  etc.,  of  such  mandate  not  to  be  inquired  into,  2034 
proceedings  on  taking  lands  by,  2119. 
debtor  to,  cannot  be  dischai^ed  from  imprisonment  on  execution  upon  his 

application,  2218. 
corporation  created  by,  is  domestic,  3343. 

UNKNOWN — ^persons  or  names,  how  designated  in  summons,  461. 
defendant  in  partition  ;  notice  to  be  served  or  ])ubli8hed,  1641. 
party  in  partition  must  be  mentioned  in  complaint,  1642. 
defendant  costs  against,  in  partition  ;  execution  therefor,  1612. 
defendants  in  partition,  protection  of  rights  of,  167'i. 
absent  owners,  shares  of.  after  sale  in  partition,  how  disposed  of.  1682. 
compensation  to  equalize  partition  cannot   be    awarded    against  unknown 

parties,  1687. 
claimants  maybe  made  defendants  in  action  to  recover  real  property  escheated 

or  forfeited,  1979. 
effect  of  judgment  in  snoh  action,  against  such  claimants,  1980. 
citation  to  unknown  parties,  in  surrogates'  courts,  'i6.8. 
service  upou  party,  of  citation  in  surrogates'  courts,  'i.523-2625. 
how  defendant,  whose  name  is  unknown,  is  designated  in  justice's  summons, 

2884. 
legacy,  etc..  to  unknown  person  to  be  paid  into  the  State  treasury;  claims 

thereto,  2947. 

USURPER  -of  oflftce.  action  by  attorney-general  against,  1948. 
proceedings  in  such  action ;  trial,  1949,  1950. 

person  declared  entitled  to  office  by  judgment  may  assume  same,  1951. 
proceedings  to  compel  delivery  of  books,  etc..  after  refusal.  195*2. 
of  office,  damages  may  be  recovered  in  action  against,  J  953. 
one  such  action  may  be  brought  against  several  claimants,  1964. 
final  judgment  in  action  for  usurping  office.  1956. 
such  action  must  be  brought  in  the  name  of  the  people,  1984. 
judgment  for  costs  against,  in  favor  of  people,  may  be  collected  by  execution, 
etc.,  when,  1987. 

USUBY— assignment  of  cause  of  action  for,  1911. 

UnOA,  RECORDER'S  COURT  OF— is  court  of  record,  2. 
civil  jurisdiction  prescribed,  3196. 

pending  actions  to  be  transferred  to  supreme  court.  3197. 
id. :  papers  to  be  transmitted  to  county  clerk,  3198. 
power  of  supreme  court  in  actions  so  transferred,  3199. 
proceedings  in  case  of  judge  s  disability.  3200. 
service  of  subpcena,  3201. 
jurisdiction,  etc.,  of  judges  in  certain  actions  not  affected,  3209. 

V. 

VARIANCE— between  pleading  and  proof,  639,  640. 
between  summons  and  complaint,  721. 
immaterial,  to  be  disregarded,  in  justice's  court,  2943. 

VENIRE— on  trial  before  justice  of  the  peace.  2991-2993. 
id. ;  new  venire  in  case  of  disagreement  of  jury,  3008. 

VERDICT— general  rule  as  to,  1185-1189. 
may  be  received  on  Sunday,  6, 
defects  cured  by,  721. 

death  ot  party  after,  not  to  stay  judgment,  763. 
in  action  for  a  wrong,  no  abatement  after,  764. 
not  to  be  rendered  against  party,  after  death,  766. 
motion  to  set  aside,  etc.  999. 1000. 
motion  for  judgment  on  special.  1233. 
id.;  on  verdict  subject  to  opinion  of  court,  1234. 
in  ejectmitet  must  state  amount  of  rent  in  arrear.  etc.  1637. 
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lil.i  iiiiiNt  (UiNorlbA  (llMilnot  property  reooyered,  1018,     .  ^ 

Id  I  iiiilMfe  Npunlfy  iilAtuilff't  o«Ute,  when,  eto.  1619. 

Iit.l  wlHH'n  piMliiiliT'M  title  exnlrot  before  trial,  1690. 

ropui'l  ni'  (1<m)1m1(Ui  111  Mitloii  tu  dutermiue  ul«im  to  real  property.  utMO'defeBd: 

ant  iWaiiiiN  In  romainitur.  oto,  M48. 
miHift  (ir  (t(*olMlun  In  aotiun  fur  ohattel.  what  to  state,  1726^  1728. 
(till.,  In  anilon  for  oliatlol  in  juntluo'H  oouvt ;  what  to  state,  2981. 
wht*n  iiari  of,  may  Un  rnniltUut  in  N.  Y.  marine  court,  8176. 
riimllllon  of,  In  juHilott'H  court,  «*MK)7. 
|iai'liy  may  r<«mlt  part  of  «noh  vcMlot.  8016. 

firtMMMMllMKM  on.  In  Mpttolal  pt*oouedlng  In  justice's  court  relating  to  8tn9i,9Qn. 
\\a  In  ftivur  of  pftreun  answering  :  piH>cooaings.  8096. 

VMIurirvnoN    4«r  a^fouoe  not  InYolving  merits,  required,  518. 
or  |dtHittinit«  whnu  neoosBary»  6;!)8. 
{\\  (  olt^ol  of.  M4 

{\\a  how.  and  by  whom  made»  625« 
\\\^^  ^vnw  of,  AM, 
\^f  o\^nnt«krola(m  m<>r«ly,  KiT, 
wt  \^\v^M\y^.  i^^uvHly  t\vt  want  ot  or  d«feotiTeb  828. 
\^rau»\VT^i\  d«»^vu\(aMl  wht^tt  not  exoaaed  from.  829. 
«^f  au»>Mr\»r«  \\\  aoluMt  ^ur  Uiv\vro«,  nol  rvn^uired,  1TS7. 
\st  \ykMWk\\\ik\\\%  is>|[UirtKl  in  aoUoa  tochar^  judgmMii  upon  iirupeilj  of 

an<«  4vMuil^\  \u\l^bi^l«  but  uv>l  »erv«Kl,  l^Sii. 
Mv^l  «^Hiv<<sl  <N^  luaiuiamua.  or  return  ihevvl^s  2D60l 
«\C  |v«»l\lix'^  vVt  i^^t^x^xful  fk^r  di»oliar^  fr-'^m  hi«  debta.  SISL 
«^  |mM4M\^«^  \xr  \»»\"'.>nMtl  (V«  ^^x^'mi^Av^  or  dfeftghary  f>^^  i^o] 
^  ^v^UUsvi\  u\  »^tmmar>r  ixrvv^^diujp*  !« i««»Ter  f 

H^  l<4<MteU\VI(«^«  \u  »\ir«\^i«'^  «vMir<«  aKIL 

«>ksmnI  yNf  V^);\  vsf  »al<K  ««xvnya^  a»  «xide»M.  ^0. 
V^<ft>9r    >Nt  >vf^>wi*5i«^*..  )^  4bM>^N»  f,\r  w»i4ie.  w^MS  Mtd  ■ 

a«'4iN^^Mi  4^;2r%.>«t»i^4  o4SKv^  <.%f  ^'%«NN:7sMpa)i(«&.  tM^^SSL 
^     >.x  ,^tw^>;^iii»i  4<Sk^..  X-wt  wcthSbw^  ««r..  iBSr^ 


di  IKDEX.  IB^fkNUiceg  are 

WABSAMT— conKiNied 

interrogatories  ana  pioofti  on  return  of,  S9B0. 

of  commitmeut  for  contempt  for  omission  of  dnty>  238S. 

■eoond,  for  contempt  inay  usaewhen  aoeased  does  not  appear.  9188. 

for  collection  of  fine ;  to  whom  issued,  etc.  aSHM.  aaM. 

execution  of,  to  collect  fine,  2296.  2*297. 

proceedings  for  new,  when  fine  not  collected,  2998. 

for  arrest,  in  supplementary  proceedings.  2487-2A40. 

jservice  of,  in  such  proceednigs ;  how  made,  9468. 

In  surrogate's  court ;  how  executed  and  returnable,  ltfil6. 

requiring  deUvery  of  money,  etc.,  to  executor,  etc.;  punishment  for  disobedi- 
ence of  SS710 

to  compel  executor,  etc.,  to  make  and  fUe  inventory,  9716. 

may  issue  for  punishment  of  executor,  etc.,  for  diaobedienoe  of  order  to 
account.  2727. 

may  issue  for  punishment  of  testamentary  trustee  for  disobedience  of  order  to 
account,  2809. 

may  issue,  to  punish  guardian  for  disobedience  of  order  to  account,  98R0. 

for  person  charged  with  criminal  contempt  before  Justice  of  tUe  pc^oe,  2872. 

of  comniitment  thereon  ;  what  to  state.  2874. 

for  arrest  of  defaulting  witness  before  justice ;  line,-  how  imposed,  etc.  2975. 

of  commitment  of  recusant  witness  in  justice's  court,  8001-8608. 

to  sell  animal,  found  straying  in  highway,  etc.  8091. 

in  such  case,  on  decision  in  favor  of  person  answering,  9096. 

service  of,  issued  out  of  certain  local  courts,  8201 

of  attachment.    (See  Attaobmxht  or  Pbopkrtt  ;  id. :  or  rax  Pxbson.)  . 

of  arrest.    (SeeABBKsr.) 

(See  ComnEMPT ;  HAandatx  ;  Pbocxsb  ) 
VfTASTE— action  for  in  superior  city  court.  263. 

covered  by  damages  on  vacating  injunction,  617. 

after  sale  of  real  property  on  execution,  1442-1446. 

stenographer  for,  1171. 

who  is  liable  to  aoUon  for,  in  general.  1651  ' 

action  for,  by  heir,  devisee  or  grantor  of  reversion,  1662 

id.;  by  ward  against  guardian.  1653. 

id  ;  by  grantee  of  real  property  sold  on  eteoution,  1654.        , 

id.;  judgment  against  tenant  of  particular  estate,  1655. 

id.;  may  be  maintained  between  joint  tenanter  etc..  1660. 

id.;  when  plaintiif  may  elect  to  have  partition,  ie5R. 

interlocutory  judgment  in  such  case,  1657.  \     " 

damages  may  be  deducted  from  defendant's  share,  when.  etc..  1668. 

view  of  premises  in  action  for,  when  not  necessary ;  when  and  how  made. 
1659. 

defendant  how  restrained  from  committing,  1681. 

revocation  of  letters,  on  account  of.    (See  Bxvocatxok.) 

WIFE— may  release  to  husband,  inchoate  right  of  dower,  in  partition.  Ifi70. 

maintenance  of,  in  action  for  divorce,  etc.,  1768.  .      . 

id.;  in  action  for  separation,  1766.  ■.       . 

not  included  in  term  «*next  of  kin."  1870. 

non-resident  wife  of  insolvent  applying  fbr  discharge  from  debts,  may  be 
compelled  to  appear  on  trial,  when.  9171. 

of  criminal  may  apply  for  appointment  of  trustee  of  property  during  imprison- 
ment. 2220. 

criminal's  property  may  be  applied  to  support  of;  9998. 

of  mortgagor,  when  barred  by  sale  on  foreclosure  by  advertteement.  2396. 

temporary  administrator  of  absentee  may  provide  for,  support  of.  2677. 

may  proceed  against  executor,  etc.,  for  not  setting  apart  exempt  property.  2784. 

id.;  on  judicial  settlement  of  account  3794.  '  ' ' 

application  for  guardian  of  infant  mwried  woman,  2894. 

action  by  creditor  against  wife  of  deceased  debtor     (See  Otofonost  ) 

as  to  matrimonial  actions.    (See  Mauktiok  ;  Divoabx ;  >xpmjutios  ) 
(See.  also,  MAWiTiiD  WoMA^f.) 

SiriLL— limitation  of  action  to  establish,  889. 

when  action  to  estabUsb.  may  be  brought.  1861- 

jnd|;;^ent  in  such  an  action,  that  will  be  established.  «tc.,  1869-1864. 

proof  of  lost  or  destroyed,  in  certain  cases.  1865. 18(*>7 

action  to  establish  foreign,  relating  to  real  proi>erty  here,  1866^  1867. 

action  by  child  bom  after,  or  by  witness  to.  1868. 

to  determiae  validity  ot  probate  of,  M68A.. 


■ij*.  «(o..  of  rati  property  of  la^nt,  etc  ,  contrBrr  to  yrorifli 


ree  for  pTobete  of.  bo«  fur  invpsodea  bj  ippeiil.  Was. 

rea  reroUug,  etc..  Dgt  Ha)Bd  by  Iilipek:,  ISla. 

,ta  of  Jury  tri&l  iipoD  tebcoJ^saU  uu  jipptAi  in  piotMbb  ci 
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application  of  Bection.  Kill. 
irbo  to  b«  siwd  theienpon.  UIB. 
pATftooB  not  cited  nu^  mppeiir,  9ffJ 


pKobatanot  illowed  uuloaB  snirogata  uUtSed.  eta.  HKi. 

irbBD  aufflcicntiv  proved.  3033 

nUdltr  uid  coDstcucCion  of  leaUmeutU)'  proviilona,  M»4. 

■nnognte'H  deolalon  on  probett,  2eiS. 

la.:t^toteiMj,3Ml. 

rxeordlDE  will*  proyed  alsewbsre  wltbla  tbe  SUtE.  aoSO. 
KoordaofcerUln  wUlBtbeiafure proved;  how  far  eytdeDci-,  3&31,  »n. 
Id.;  as  (o  vtllB  of  iml  prcperti.  ^33. 


riUaproTodbiDtlieraUtei;  effect  ut  luib  KuuTd,37a3. 
fop  proYiiiJoua  relaUng  to  anch  guardJaii.    {See  GFiBnuB.I 
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ra  Jarj.  ittendancoatilt  K 
V  taied  nod  paid.  IW 
dapoaltioD  lakan  at  trial,  Bl 


d^  JSOEX.  iBtfermoea  art 


to  will,  who  is  entitled  to  elutfe,  may  bfi^g  action,  1868. 
party  and  attorney  not  entitled  to  witneee  fee,  when,  etc.  8288. 
attendance  of,  before  arUtraton,  how  procured,  98VO. 
either  party  may  produce  before  referee  in  fnpplementary  prooeedinge,  94^^ 
feea  oC  generally,  1818^  8810. 

not  excnaed  from  answering,  in  supplementary  prooeedinge,  on  gronnd  that 
answer  tends  to  conTicnon  for  fraud.  2460. 

V^TNESS,  IN  BUBBOAATE'B  OOUBT— surrogate  may  issue  subpoaaa  for,  in  or 

out  of  court,  SM81. 
testimony  of  aged,  sick,  etc.,  how  claimed  2589. 
id.;  in  another  county,  2540. 
how  testimony  of  witness  authenticated,  2642. 
minutes  of  testimony  of,  to  be  bound,  2648 . 
not  disquaUfled  from  testifying  as  to  the  execution  of  will  by  interest  therein, 

2644. 
feea  of,  in  surrogate's  court,  same  as  in  supreme  court.  2686. 
examination  of,  probate  of  will,  2618. 
proof  of^  will  by  subscribing;  absence,  sickness,  disability  of,  to  be  accounted 

for,  2618,  2619. 
proof  of  handwriting  of  testator  allowed  in  such  case,  2620. 
pimishment  for  refusal  to  be  sworn  on  proceedings  for  discovery  of  property. 

withheld  from  executor,  etc.  S700. 
witnesses  may  be  produced  and  sworn  on  such  examination,  2709. 

Witness,  IM  justice  S   OOURT— may  be  examined  by  plaintifif.  on  adjourn- 
ment, a  defendant's  instance,  2966. 

adjournment  when  attachment  issued  for  absent  witness,  2967,  279. 

when  subpoena  may  issue,  how  served,  2969,  2970, 

attachment  against  defaulting  witness,  2971,  2978. 

fine  for  refu^g  to  appear  or  to  testify,  2974-2978. 

de&ultingwitness  liable  for  damages,  2979. 

form  of  oath  of,  in.  8000. 

refusing  to  be  sworn ,  etc.,  may  be  committed,  8001. 
i       id.,  contents  of  warrant  and  imprisonment  of  recusant  witness,  3002. 
I       id. :  trial  to  be  adjourned  till  witness  U  stifles,  etc.  3008. 

Id.;  competencyof  witness,  bow  determined,  3006, 

Siay  be  examined  on  appeal  from  justice's  judgment  when  justice  dies,  etc.. 
before  return,  8056,  3067. 

transfer  of  action,  when  justice  of  the  peace  is.  8161. 

fees  of,  8827. 

VlTTNESS  IN  OEBTAIN  COUBTS  OF    OITIE&— commission    to   take   testimony 
of,  in  N.  Y.  marine  court.  3171. 
testimony  of,  by  commission.    (See  CtoMHissiON.) 

9^0BEJiAN — as  to  foreclosure  of  lien  of,  upon  chattel.    (See  Chattxi..) 

^OBftAN— arrest  of,  668. 

execution  against  person,  1488. 

damages  in  action  for  slander  of,  by  imputing  unohastity,  1906. 

order  of  arrest  cannot  be  granted  in  civil  action  before  justice  of  the  peace, 

when  defendant  is  a,  2894. 
costs  in  action  by  working  woman  in  justice's  court  in  Brooklyn,  for  wages- 

3181. 
enforcement  of  judgment  of  certain  courts,  in  favor  of  woman,  3167, 3221. 
costs  in  such  action  in  district  court  of  New  York,  8222. 

\^BIT— form  and  requisites  of,  22,  23,  24. 

want  of  seal,  or  a  wrong  seal,  or  mistake,  etc.  24 

failure  or  adjournment  of  court,  44 

of  inquiry,  on  failure  to  reply  to  counterclaim,  616. 

of  inquiry,  when  court  may  direct,  to  ascertain  damages,  etc.  1216. 

id.;  when  defendant  entitled  to  notice  of  execution  of  such,  1219. 

id.;  proceedings  on,  how  reviewed,  1232. 

of  ne-exeat,  abolished,  648. 
/       of  injunction,  abolished,  602. 
'      of  error,  abolished,  1293. 

of  inquiry,  in  action  for  waste ;  view  of  property,  etc .  1659. 

certain  writs  abolished.  1687. 1688. 1983. 

for  provisions  applicable  to  State  writs.    (See  Stats  Wans.) 

jfor  provisions  applicable  only  to  particular   writs.    (See  the  titles  of  those 
writs.) 
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to  the  S0oHoni.]  INDSX. 

Y. 

TEABS-estote  f or.    (See  Bbazs.) 

TOmtlBBfl,  Omr  OOCJBT  0F—1s  of  record.  3. 

appUoation  in  summMy  proceedings  made  to  city  judge,  2234. 

JuiMliotion  in  ctril  aotion  8208, 82M 

summons,  where  may  be  senred,  82dS. 

jnriBdiotioa  of  oovrt  and  Judge,  bow  aflbcted  by  tbls  act»  3206. 

when  noiioretident  to  iUe  seouxlty  for  costs,  8268, 3260. 
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